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OITY OF HELENA v. HELENA WATERWOEKS CO. 

(Circuit Court of Appeals, Ninth Circuit Mardi 9, 1903.) 

No. 891. 

L Stipdlationb— ScoPE and Effbot. 

In a suit to enjoin a city from constructing waterworks, a stipulation 
by the parties tliat tlie défendant intended to construct such worlis and 
to raise the funds therefor "in the manner provided by law," and would 
do so unless it was adjudged that it had no légal right to construct such 
Works, éliminâtes àny question as to the legality or regularlty of the 
proceedings taken by the city to raise the funds for the work. 

a. Municipal Corporations— Construction dp Franchise. 

A pubUc grant of franchises or privilèges Is to be strictly construed 
against the grantee and in favor of the public, and nothlng will pass 
except what Is granted in clear and explicit terms. 

S, Same— Qrant dp Franchise to Wateb Company — Construction. 

By an ordinance a city granted to a water ccmpany the right to con- 
struct and malntain for 20 years water mains and pipes in the streets, 
to supply the city and its inhabitants desiring to purchase the same with 
water, with a proviso that nothing therein should be so construed as 
to give the Company "the exclusive right of occupancy of the streets 
• * * of said city with water mains and pipes, or the exclusive right 
of conveying and distributing and selling the same throughout the city, 
or of furnishing the same to said city, except as hereinafter set forth." 
It was further provided that nothing therein should conclude the city 
"from the construction or maintenance of sewer works, or other works 
or plants of a public nature"; and the statute of the state authorized 
cities to erect and own waterworks and to create a public indebtedness 
therefor. There were further provisions in the ordinance requlring the 
Company to provide a supply of water sulficlent for the population of the 
city "during the full term of five years," and providing for the pay- 
ment of hydrant rentals by the city for ilve years. Held that, in vlew 
of such réservations, it was not an implied condition of the grant that 
the city would not construct waterworks of its own, or enter into com- 
pétition with the Company, during the term of the franchise; nor was 
there any contract therein which prevented it from supplying water for 
its own use and for the use of its inhabitants after the expiration of five 
years. 

1 2. See Franchises, vol. 23, Cent. Dlg. § 2. 
122 P.— 1 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Montana. y^ ■ ) 

Thls action was commenced In the United States Circuit Court for the 
District of Montana, on April 12, 1901, by the Helena Waterworks Company, 
a corporation organizefl ,&pff .éxlsting under tlie • laws of the state of New 
Jersey, to restrain the city of Helena, in the state of Montana, from erecting, 
constructing, purchasing, or otherwise acquiring a water plant and System, 
and from acquiring a water supply, to be owned and controlled by said city, 
for the purpose of furnlshlng said city and its inhabitants, or any thereof, 
■wlth Wfiter, except the water plant, System, and supply ot the çomplainant, 
and from fehgaging In the business of furnlshlng said city audits inhabltants, 
or any thereof, with water, except in the eveat it ftequlres the plant, System, 
and supply of thê complalllant, and from InCurring any indebtedness or ex- 
pendlng any money therefor. It is alleged in the complaint that the city 
of Helena Is a municipal corporation, organlzed and existing under and by 
vlrtue of the laws of the terrltôry and state of Montana, that the complainant 
Is a taxpayer in said city, and that the matter In dispute exceeds in value 
the sum of $2,000, exclusive of interest and costs. It is alleged that In Janu- 
ary, 1890, the elty counell of Helena pafesed, adopted, and published, as by 
law required, Ordlnance No. 248; that thls ordinance was approved by the 
mayor of said city on the 15th day of January, 1890. It is further alleged 
that within thirty days after the passage of said ordinance the Helena 
Consolidated Water Company complled with ail and slngular the provisions 
and requirements of said ordinance, and that In dolng so It expended a large 
amount of money, aggregating several hundred thousand dollars, in acquiring 
a water supply and a System through and by which to furnish water to 
said city and its Inhabitants, as by said ordinance required, and that said 
System and supply were aeeepted by the city of Helena as complying with 
the requirements of said ordinance. The complaint "sets forth the proceed- 
Ings, sale, and transfer of the property by whIch the complainant beeame 
the owner of the water supply, plant, System, and property. of the Helena 
Consolidated Water Company, iricluding ail rights, franchises, and privilèges 
granted and conferred by Ordinance No. 248. The bill further allèges. In 
substance, that lii the years 1899, 1900, and 1901 the city of Helena adopted 
certain ordinances and took certain proceedlngs for the purpose of acquiring 
a water plant and System of Its own, and It Is charged that the said city 
wlll engage In the business of furnishlng water to the elty of Helena and 
Its Inhabitants unless restralnèd by the court; that said ordinances and pro- 
ceedings Impair the obligations of the contract between the complainant and 
said city of Helena, In violation of section 11 of. article S of the Constitution 
of the state of Montana, and of section 10 of article 1 of the Constitution of 
the United States; that the property of the complainant, consisting of said 
water plant and System, franchise, and eontràet, wIU be conflscated and taken 
wlthout just compensation belng flrst pald therefor, in violation of section 14 
of article 3 of the Constitution of the state of Montana; and that said prop- 
erty will be taken wlthout due process of law, In violation of the fourteentli 
amendment to the Constitution of the United States. 

Ordinance No. 248, so far as its provisions are material to thls case, Is as 
follows: 

"Section 1. Therè is hèreby granted to the Helena Consolidated Water Com- 
pany, and its successprs and assigns, for the fuU term oi: twenty years from 
the passage hereof , the license and franchise of laylng and màintaining water 
mains and pipes In and through ail of the streets, alleys, avenues, and public 
grounds of the city of Helena for the purpose of conveying and distributing 
water throughoùt the said city, and for the purpose of selllng the same to 
ail persons, bodies, or corporations ijvithln the said city deslring to purehase 
the same, and to' said city for flre, sewerage, and other purposes, in case said 
city desires to purehase the same, subject, however, to the provisions of this 
ordlnance hereinafter contained, establlshing maximum rates, and generally 
to hâve and exercise ail the rights, privilèges, and franchises necessary to the 
proper and suecessful furnlshlng of water to the inhabltants of said city If 
required: provided, however, that nothlng herein contained shall be so con- 
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strued as to give to the sald Helena Consolidated Water Company, or Its 
successors or assigns, the exclusive right of occupying tlie streets, avenues, 
alleys, and public grounds of said dty wlth water mains and pipes, or the 
exclusive right of conveying, distributlng, or selling the same throughout the 
said city, or of furnishing the same to said city, except as hereinafter set 
forth. 

"Sec. 2. For the purpose of laylng, repairing, keeping, and maintaining 
such water mains and pipes there is hereby granted to said Helena Consoli- 
dated Water Company, and to its successors and assigns, the right and priv- 
ilège of digging ditches and making excavations in and upon any and ail 
streets, avenues, alleys, public grounds, and thoroughfares of the city: pro- 
vided, that it or they shall, without unreasonable delay, restore the same to 
as good condition as they were before the sald excavations were made, and 
remove ail earth, sand, rubbish, and other material. 

"Sec. 3. AU pipes and mains, includlng service pipes connected therewlth, 
shall be laid at the depth of five feet below the established grade, and shall 
be laid under the supervision of the Street commissloner of said city as to 
grade and location in streets; and ail repairs and extensions of such pipes 
and mains shall be done under the supervision of said street commissioner 
as to grade and location in streets. Nothing contained herein shall preclude 
sald city of Helena from regrading or changing the grade of any street or 
streets within said city, or from the construction or maintenance of sewer 
work, or other works or plants of a pubUc natui-e, or from letting, giving, 
or granting any franchises, rights or easements to any person or persons, 
corporation or corporations, whomsoever, so long as such franchises, rights, 
and easements do not Interfère with the franchises, rights, and easements 
hereby granted. And the sald Helena Consolidated Water Company must 
and shall look solely and exclusively to the person or persons, corporation 
or corporations, to whom such franchises, rights, and easements hâve been 
given by sald city, for any and ail damages the sald Helena Consolidated 
Water Company may sustain by reason of any interférence with any of 
its pipes, mains, or hydrants, or any exposure of the same caused by such 
person or persons, corporation or corporations. 

"Sec. 4. The works hereby contemplated shall be so constructed and maln- 
tained as to Interfère as little as possible with the property of others; and 
any damage resulting from said érection, construction, and opération thereof 
shall be repaired and paid for by the said Helena Consolidated Water Com- 
pany, or its successors or assigns. 

"Sec. 5. It is hereby provided that In no case shall the mains and pipes 
laid and malntained under the provisions of this ordinance in any manner 
interfère with any mains or pipes legally laid in said streets so as to injure 
or obstruct the use thereof; nor shall such pipes or mains interfère or ob- 
struet any sewer now in sald streets, nor shall there be any interférence 
with mains, pipes, or sewers which may be hereafter authorized to be laid 
or constructed by or under the authority of said city of Helena by mains 
hereafter laid by the said Helena Consolidated Water Company, or its suc- 
cessors or assigns, and at ail places and points in the said city where said 
mains and pipes approach gas mains or pipes there shall be at least six inches 
of earth between the same. 

"Sec. 6. The said Helena Consolidated Water Company shall furnish and 
provide a fuU, ample, and sufficlent supply of good, pure, wholesome, and 
clear water for the use and wants of the inhabitants of said city, and to 
provide sald city with water for fire, sewerage (maintenance and construc- 
tion), and for other purposes; and such supply shall be full, ample, and 
sufflcient for the présent population of said city, and for the future popula- 
tion of the said city as the same may be from time to time during the full 
term of flve years; and sald water shall be pure, wholesome, and free from 
animal, vegetable, or minerai substances, such as would render it unhealthy 
or unflt for domestic use. 

"Sec. 7. The pressure in pipes and mains at the level of the flrst floor of 
the courthouse of Lewis and Clarke county, in said city, and at ail other 
points of equal height, shall be maintalned at not less than sixty pounds to 
the square inch if réservoir works shall be used; and if the direct pressure 
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System shall be used, sixty poiinds to the square IncU flre pressure, and forty 
pounds to the square inch ordinary pressure, shall be maintained at said 
points and ail other points of equal helght." 

Section 8 describes the streets on which the water company shall lay mains 
or provide for at its own cost. 

"Sec. 9. The said Helena Consolidated Water Company shall place down 
and connect with the twenty miles of mains herein provided for, i points 
to be designated by the clty council, or a committee thereof, two hundred 
hydrants, and shall maintain said hydrants during the continuance of this 
contract. Said hydrants shall hâve double nozzles and shall be nonfreezing 
and of the latest and most improved pattern, and ail connections of such hy- 
drants wlth the mains shall be of not less than four inches in diameter: 
provided, that if the contracter use any System of pipes and hydrants now 
in said city and formerly belonging to the Helena Water Company, such 
hydrants need not be changed or renewed, and said council shall not change 
or relocate the same, but said hydrants shall be eonsidered as having been 
located by the said clty council or committee thereof under the provisions 
of this ordinance. The location of mains and hydrants to complète the 
twenty miles of mains, and the two hundred hydrants provided fpr in this 
ordinance, shall be made by the city council when the said water company 
is ready to erect the same without delay or loss to the said water company. 

"Sec. 10. The said Helena Consolidated Water Company shall lay aud main- 
tain, in addition to the twenty miles of mains hereinbefore specifled, such 
mains, of sUch sizes, at such tlmes, and upon such streets as the city council 
shall from time to time direct, which said work shall be commenced and 
prosecuted to completion with diligence aud without unreasonable delay, and 
shall place and maintain one hydrant for each one-tenth of a mile on such 
additional mains. If the same shall be of the diameter of six Inches or mora 
or if the same shall be of the diameter of less than six inches, theu one 
hydrant for each one-seventh of a mile, said hydrants to be of the pattern 
above specifled; no hydrant to be placed on any pipe of less than four inches 
in diameter. 

"Sec. 11. Ail water which may be required by said city of Helena for the 
use of any and ail buildings owned and occupied by said city for municipal 
purposes, and also ail water necessary for street sprinkling purposes, in said 
city, shall be furnished by the said Helena Consolidated Water Company 
without cost or charge to said city: provided, however, that in case the said 
city shall hereafter désire to use any water for street sprinkling purposes, 
the same must be taken from the mains of the said Helena Consolidated 
Water Company by means of standpipes erected at the cost and expense of 
said city, at such point or points as may be necessary upon the Unes and 
mains of said company, and that said city shall not hâve the right to use 
any of the hydrants of the said company for the purpose of obtaining water 
for street sprinkling purposes. 

"Sec. 12. In case of unavoidable accident or breakage of machinery, due 
time shall be given to the said Helena Consolidated Water Company to re- 
pair the damages; but it shall reçoive no pay from any person or corporation 
for any time during which it fails to furnish water for the causes in this 
section stated. 

"Sec. 13. The Works hereinbefore provided for, and the water System con- 
nected therewlth, shall be completed and in readiness for the conveyance 
and distribution of water throughout the twenty miles of mains hereinbefore 
provided for, on or before the Ist day of July, 1890. 

"Sec. 14. The mayor and any committee of said council of said city, or any 
officer or person authorized by said council, shall at ail times hâve free access 
to the entire works and System of the said Helena Consolidated Water Com- 
pany, for the purpose of Inspecting and examining, or testing, the same, or 
any part or portion thereof. 

"Sec. 15. Said Helena Consolidated Water Company shall, from and af ter 
the 20th day of January, 1890, until said System is completed, in accordance 
with the tenus of this contract, furuish the said city of Helena with water 
for flre, sewerage, and other purposes, through the hydrants Included in the 
contract between the said city of Helena and the Helena Water Company 



CITT or HELENA V. HELENA WAÏERW0RK8 CO. 5 

and the hydrants on such extensions as bave been or may be ordered by the 
City council of said city, at the priée herein provided for; but it sball not 
be required to complète its System for tlie conveyance and distribution of 
water througb the twenty miles of mains herein provided for before the flrst 
day of July, 1890." 

Section 16 States the charges to be made for water furnished by the said 
water company to any persons. 

"Sec. 17, The said Helena Consolidated Water Company shall make no 
charge for tapping mains for the connection of service pipes therewith, ex- 
cept the actual cost of labor and materials required, and in no case to esceed 
two dollars and fifty cents for four-inch mains, three dollars for six-inch 
mains, three dollars and fifty cents for eight-inch mains, four dollars for 
ten-inch mains, and four dollars and flfty cents for tvyelve-inch mains. Such 
connection shall be made at the cost of the applicant by any plumber whom 
he may employ, but not, however, untll such applicant shall hâve procured 
a permit for such connection from the said Helena Consolidated Water Com- 
pany: provided, always, that said company shall not refuse to permit con- 
nections to be made by or to sell or deliver water to any persons who shall 
ofCer to pay for the same, and shall comply veith the provisions oî this ordi- 
nance, and with such régulations as may be from time to time prescribed by 
the city council of said city, and the reasonable rules and régulations of said 
company. 

"Sec. 18. The said Helena Consolidated Water Company shall hâve the 
right to put in a stop-cock on each service pipe, below the sidevyalk near the 
curb, at its own proper cost and expense, and shall box the same securely 
and place the cover flush with the side-walk, and may turn ofl: the water from 
any premises when the water rates are not paid within fifteen days after the 
same shall hâve become due, and when said consumer bas failed to comply 
with any reasonable rule or régulation of said company, but the said com- 
pany shall not place any self-closing faucet or water-bib upon any service 
pipe withùut the consent of the owner thereof. 

"Sec. 19. No person or persons, excepting the mayor and flre marshal, or 
those acting under their authority, or the authority of the said city council, 
and the agents and employées of the said water company, shall meddle with 
or use any of the hydrants provided for in this ordinance, and any person 
violatlng this provision shall be deemed guilty of a misdemeanor, and, upon 
conviction thereof, be fined not less than flve dollars nor more than fifty dol- 
lars. Said hydrants shall only be used for flre and sewerage purposes. 

"Sec. 20. From and after the 20th day of January, 1890, the said Helena 
Consolidated M'ater Company shall keep and maintain in the storage réser- 
voir formerly belonging to the Helena Water Company and commonly known 
as the 'Woolston Keservoir,' or in the réservoir formerly belonging to Helena 
Water Company and commonly known as the 'Haie Réservoir,' a depth of 
not less than six feet of water, and after the first day of July, 1890, shall 
keep and maintain in both of said réservoirs a depth of not less than six 
feet of water. 

"Sec. 21. There is hereby appropriated out of the yearly revenues of the 
said city of Helena, for the use and beneflt of the said Helena Consolidated 
Water Company, its successors and assigna, during the full term of flve years 
from and after the 20th day of January, 1890, the foUowlng sums of money, 
to wit: Out of the gênerai fund of said city the sum of twenty dollars per 
year for each hydrant required by this ordinance to be kept and malntained 
by the said Helena Consolidated Water Company on the twenty miles of 
mains provided for in this ordinance, and for the use of the water through 
said hydrants by said city for the purpose of sewerage, and the sum of 
sixteen dollars and seventy-flve cents per year for each addltional hydrant 
and water as herein provided for, for the same purposes. Out of the fire 
department fund of said city the sum of eighty dollars per year for each 
hydrant required by this ordinance to be kept and malntained by said Helena 
Consolidated Water Company on the said twenty miles of mains provided for 
in this ordinance, and for the use of the water through said hydrants by said 
city for the purpose of extinguishing Ares and for the fire department, and 
the sum of fifty-eight dollars and seventy-five cents per year for each addi- 
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tlonal hydrarit and water as herein provided for, for the same purpose. 
And It Is hereby made the duty of said clty coiincll, durlng the sald term 
of flve years, to levy annual taxes under the prOTisions of the charter of 
sald City authorlzing the levy of taxes for gênerai purposes and for flre de- 
partment purposes sufflclent In amount to provide funds to meet the appro- 
priations hereby made. For the purpose of carrying out the provisions of 
this section, the mayor and clty clerk are herêhy authorized, tipon allowance 
by the clty council, to draw warrants on the above funds for the above 
amounts and to pay the same unto the said Helena Consolidated Water Com- 
pany, its successors or asslgns, at the end of each month: provided, however, 
that if the said Company shall fail to comply -with the requirements Lerein 
contalned eoncerning the pressure and depth of veater In the réservoirs to 
be maintained, It shall forfeit ail claims for payment for the month during 
whlch such f allure occurs; and if such f allure shall continue for more than 
three days after vrritten notice by the clty, then the sald company shall pay 
a further forfeit of flve hundred dollars per day, v^-hich said forfeit shall be 
paid before said company shall reeeive any further payment from sald clty 
in pursuance of the provisions bî this ordlnance. This provision, however, 
shall not apply to cases where the failure occurs through accidents, as pro- 
vided In this ordlnance. 

"Sec. 22. In the Use of water under this ordlnance for the purpose of flush- 
Ing sewers said Helena Consolidated Water Company shall furnish water for 
such number of flushing tanks as said clty council may from tlme to time 
requlre, but said flushing tanks shall be So set and régula ted that the same 
wlU dump or discharge themselves but twiee in every twenty-four hours. 

"Sec. 23. Nothing contalned In this ordlnance shall in any manner interf ejt>e 
wlth or curtall the rights of the said Helena Consolidated Water Company 
to prosecute any action or maintain any claim it may hâve against any per- 
son or persons, corporation or corporations, whieh shall break, injure, or de- 
stroy any hydrants or other property belonglng to said company^ including 
such damage or compensation as said company may be eOtitled to by rea- 
son of the loss or want of water occasioned by such break, Injury, or de- 
struction of the said hydrants. 

"Sec. 24. Said Helena Consohdated Water Company, or Its successors or 
asslgns, may hâve the rlght, and they are hereby glven the privilège, of mak- 
Ing such reasonable rules and régulations as may be necessary for the pur- 
pose of carrying on the business of furnishing water under the provisions of 
this ordlnance and for the purpose pf making Personal examination of the 
premises of an applicant for water, and of deslgnating rates as herein estab- 
llshed, and for the purpose of acquiring the rlght of access at ail reasonable 
hours to ail premises supplied with water for the purpose of deslgnating the 
rates and ascertaining whether or not such customer Is wastlng the water 
withln the meaning of this ordlnance, ail of whieh rules and régulations shall 
be such as are authorized by law, and shall be binding upon the persons or 
corporations Connecting with the works of sald company or taking water 
from the mains of said company. 

"Sec. 25. Withln thirty days after the passage of this otdinance the said 
Helena Consolidated Water Company shall file with the clerk of said clty 
an acceptance in writing for itself and for its successors and asslgns, of ail 
the terms, conditions, and provisions of this ordlnance, and a bond In the 
pénal sum of $50,000, with two or more sufflclent sureties to be approved 
by the mayor, conditioned that if the said company shall reçoive the sums 
of money herein agreed to be paid to it for the term of two years, upon its 
compliance wlth the conditions herein set forth, It will indemnify and save 
harmless the sald clty from any and ail damages, costs, expenses, or llability 
therefor of whatsoever character, and to whomsoever the same may be due, 
or become created by, or in any manner arising from, Ordlnance No. 93, ap- 
proved November 22, 1886, or Ordlnance No. 95, approved February 13, 1887. 
And this ordlnance shall hâve no force or efCect whatever except upon the 
flling of said acceptance and bond as herein provided, and also a rellnquish- 
ment by George F. Woolston and the Helena Water Company of Salem, Ohio, 
from ail claims against said city to the date of this contract arising from 
the ordlnance in the section mentioned. 
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"Sec. 26. It Is hereby declared and understood to be of the essence of the 
agreement and the acceptance hereof that the said Helena Consolidated 
Water Company shall, at ail tunes during the term of such agreement, pro- 
vide ail the inhabitants of the city, whatever their number may be, with a 
fuU, ample, and sufflclent supply of good, pure, and wholesome and clear 
water, and shall eonvey, dlstrlbute, and sell the same to them upon the terms 
and conditions herein provided and expressed." 

To this bill of eomplaint the city of Helena Interposed a demurrer, upon 
the grounds that the bill of eomplaint did not state facts sufflclent to entitle 
the complainant to the relief demanded, or any relief, and that the bill was 
multifarious in the joinder of an alleged cause of action upon a contract 
"wlth an alleged cause of action as a taxpayer. The city also filed a plea 
to the bill, alleging the commencement and pendency of actions in the state 
court, brought by the city prior to the filing of the bill of eomplaint, for the 
purpose of exercising, on the part of the city, the right of eminent domain 
in condemnlng certain water rights to supply the city of Helena and its in- 
habltants with water. The plea also alleged that prior to the filing of the 
bill of eomplaint the complainant and one Harry B. Palmer had commenced 
separate actions In the state court to restrain the city of Helena from audit- 
Ing, allowing, or ordering paid any claim or demand against said city on 
account of any indebtedness incurred at any tlme when the indebtedness of 
the said city exceeded 3 per centum of the assessed value of the taxable 
property of said city, as ascertained by the last assessment for state and 
county taxes. Upon a hearing by the court, the demurrer and plea was 
overruled, and a temporary injunction issued as prayed for in the bill of 
eomplaint. The défendant in its answer admits the material allégations of 
the eomplaint, and, among others, the proceedings taken to procure a water 
System and supply of its own. To this answer a replication was filed, and 
thereupon the case was submitted to the court upon an agreed statement of 
fa cts. 

From this statement it appears that "the indebtedness of the défendant is 
now, and bas been for several years last past, in excess of 3 per cent, of 
the assessed value of ail the taxable property in said city, as determined by 
the assessment for the state and county taxes during each and ail of said 
years. That said indebtedness is now, and has been for several years last 
past, in excess of the sum of $486,000, and that the value of the taxable 
property during ail of said times in said city, as determined by the assess- 
ment for the state and county taxes for each of said years, does not and has 
not exceeded the sum of ?13,000,000. That no élection has ever beeu held 
by the said défendant, the city of Helena, at which either the question of 
Issulng bonds or contracting an indebtedness for a water plant, water Sys- 
tem, and water supply to be owned and controUed by said city, has been 
submitted to the qualified electors thereof, and that no other élection, upon 
which proceedings to allow a water plant and supply are based, has beeu 
had, except as hereinafter stated. That said défendant, the city of Helena, 
has never given the complainant notice that it desired to purchase its plant, 
franchise, or water supply, and that no effort has ever been made by the said 
défendant to agrée with complainant upon the terms of such a purchase to 
acquire the plant and water supply of complainant, except as hereinafter 
stated in paragraph 8, and as follows: That during the months of Septem- 
ber and October, 1899, pursuant to an order of the city council of said de- 
fendant city, défendant advertised for sealed proposais in the Helena Daily 
Independent, a daily newspaper of gênerai circulation in said city and state, 
and in the American Oontractor, a weekly publication of gênerai circulation 
in the city of Chicago, state of Illinois, and throughout the United States, 
for sealed proposais for the 'construction and purchase of a water plant and 
supply,' in accordance with certain plans and spécifications theretofore adopt- 
ed by said city council, said proposais to be opened on November 6, 1899. 
That said plans and spécifications expressly stated thereln and contained the 
following: 'It is expressly understood that nothing herein contained shall 
prevent any company now operating a water plant in the city, or any other 
Company or Individual, from submitting a bld for the sale of any plant now 
constructed, or one proposed to be constructed, upon a place différent from 
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that hereln specifled; but any sucU company or Individual may submlt any 
bid that it or he may désire, upon any other basls, and any and ail such blds 
will be consldered by the council In connection with any and ail other bids 
recelved.* That in responsë to sald advertlsement a proposition was received 
from complainant hereln, through Bdgerly & Orocker, by Francis M. Ed- 
wards, thelr agent, offering to sell to défendant the water plant and System 
of complainant hereln for the sum of $990,000. That at the time of reeeipt 
of sald proposition by complainant, and the opening of blds by sald clty, to 
wit, November 6, 1899, the llmit of indebtedness over and above the 3 per 
cent, llmit flxed by the Constitution had not yet been extended, and that 
thereafter, to wlt, at an élection of the taxpayers affected thereby. In sald 
clty of Helena, held on the 4th day of December, 1899, pursuant to an or- 
dlnance in that behalf duly passed and approved, the question was submlt- 
ted to Sald taxpayers affected thereby whether the llmit of Indebtedness 
Bhould be extended 10 per cent, over and above sald 3 per cent, llmit, for 
the purpose of procuring a water supply and System to be owned and con- 
troUed by sald défendant, and which should dévote the revenues derived 
therefrom to the payment of the debt incurred therefor, the last assessed 
valuation of sald clty theretofore for state and county taxes being the sum 
of $10,740,000; but that the majority of the taxpayers affected thereby, 
votlng at sald élection, voted 'No,' and agalnst sald proposed extension of 
10 per cent, and as a resuit thereof the clty council of sald défendant was 
obligea to and dld reject said bid and ail others recelved. That thereafter 
an élection was held on the 18th day of January, 1900, as alleged in the 
complalnt, at whlch the majority of the taxpayers affected thereby of said 
clty voted 'Tes,' and in favor of extendlng the llmit of indebtedness of said 
clty 5 per centum, or in amount $614,475.50 over and above the 3 per cent, 
llmit, for the purpose of procuring a water supply and System to be owned 
and controUed by said clty, and whlch should dévote the revenue derived 
therefrom to the payment of the debt incurred therefor; and thereafter, ou 
the 4th day of June, 1900, by Ordlnance No. 477, duly passed by the clty 
council of said défendant, and approved by the mayor on said date, sald 
limlt of indebtedness was, in accordance wlth sald vote at said élection, 
duly extended 5 per centum over and above the 3 per cent, llmit, provided 
by section 6 of article 13 of the Constitution of the state of Montana, of the 
total assessed valuation of the taxable property of said clty as ascertained 
by the last assessment theretofore for the state and county taxes, to wlt, 5 
per cent, of $12,287,510, namely, $614,475.50, over and above said limlt of 
3 per cent, for the purpose of procuring a water System and supply for said 
City, whlch shall own and control the same and dévote the revenues derived 
therefrom to the payment of the debt Incurred therefor; and that thereafter 
sald défendant In that behalf, by the clty council of sald clty duly authorized, 
commeneing on the 7th day of June, 1900, and endlng on the 20th day of 
June, 1900, advertised daily for sealed proposais in the sald Helena Daily 
Independent for a 'water supply,' and also for a 'water supply and System,' 
to be owned and controlled by said clty, in accordance wlth certain plans 
and spécifications therein referred to and theretofore adopted by the clty 
council of sald clty, said proposais to be opened on June 25, 1900, at the 
regular meeting of the clty council on sald date. That sald plans and spéci- 
fications in sald advertlsement referred to were as hereinbefore stated, but 
that no bid or proposai or responsë of any klnd whatsoever to said adver- 
tlsement was made by complainant hereln, or by said défendant received 
from complainant in responsë thereto. That the clty of Helena contemplâtes 
and intends to do ail acts and things necessary to secure a water supply 
and System to be owned and controlled by the sald clty of Helena, and that 
it contemplâtes and intends to raise funds and revenue therefor in the 
manner provided by law, and to use the same for sald purpose, and to furnish 
and supply the clty of Helena and the inhabltants thereof wlth water from 
Its said plant, and that it contemplâtes and intends to purchase and secure 
a sufficient quantity of water for said purpose, and that complainant does 
not obtain any of its water supply from elther Beaver, McClellan, or Prlekly 
Pear creeks. That Ordinances Nos. 467 and 483, mentloned in paragraph 27 
of the complalnant's blU of complalnt, were duly passed and adopted and 
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approved, and that unless sald défendant, the clty of Helena, is enjoined and 
restralned from acqulrlng a water supply, plant, and System, it wiU proceed 
to acquire the same under sald ordinances, or such others as are necessary 
for sald purpose as hereinbefore stated, and wlll engage in furnishing the 
sald défendant, the clty of Helena, and inhabitants, with water suitable and 
proper for Its use, and that to do so wlll depreeiate the value of complamant's 
franchise and property as stated in paragraph 28 of the complaint; but that 
no; in jury of which complainant can eomplaln will resuit therefrom if de- 
fenàant city has the rights claimed by it. That the facts stated in paragraphs 
29, 30, and 31 of the complainant's Mil of complaint are true, except as to 
the légal inferences and déductions made therefrom, and the further fact 
that the acts complained of will not resuit in great and irréparable Injury 
and damage, or any damage or injury, to said complainant, as a taxpayer or 
otherwise, unless it be found that the said acts are in violation of the rights 
of said complainant and an unwarranted attempt to exercise powers and 
rights in behalf of said défendant, the city of Helena. It is also agreed that 
at an élection held at said clty on the 29th day of July, 1895, It was decided 
that the limit of the clty's indebtedness might be extended under the Con- 
stitution and laws passed in pursuance thereof by the légal voters of said 
city; that thereafter the city council of said city, by resolution duly passed, 
directed the city clerk to advertise for bids for a supply of water to be 
furnished, owned, and controUed by said city in accordance with plans and 
spécifications theretofore adopted, and complied with the requirements o1^ 
the law In such matters as hereinabove in paragraph 4 stated; that ou the 
14th day of December, A. D. 1895, the said Helena Consolidated Water Com- 
pany, predecessor in interest of complainant, commenced its action in the 
district court of the First judlcial district of the state of Montana, in and 
for the county of Lewis and Olarke, by whlch it sought to enjoin the de- 
fendant from advertising and recelving bids for said purpose, and to which 
complaint défendant, the city of Helena, duly filed Its answer; that a re- 
straining order was duly issued, and an appeal therefrom duly taken to the 
Suprême Court of the state, and by that court the sald judgment so appealed 
from was reversed, and said cause remanded, with directions to said trial 
court to dissolve said injunction and dismiss said complaint; that thereupon 
a mandate duly issued, and said Injunction was dissolved, and said complaint 
dismissed, and judgment entered accordlngly, ail of whlch said proceedings 
are still in full force and efCect, and unreversed, and a copy of the pleadings, 
order for injunction, appeal, judgment, and opinion of the Suprême Court 
are hereto attached and admitted with ail the force and effect to whlch the 
same may be and are entitled; that said défendant, city of Helena, has 
made no other efforts under the allégations of paragraph 24 of said complaint 
than as herein set forth, and that it proposes and intends to construct and 
establish a water plant and System, to be owned and possessed by it, prier 
to the expiration of the alleged contract and franchise of complainant, at such 
tlme as in its judgment and discrétion It Is feasible and proper so to do, and 
ail actions and proceedings necessary therefor instltuted and maintalned, 
and that, unless enjoined and restralned from so dolng, It wlll, both before 
and after the expiration of said alleged contract and franchise, furnish and 
supply the said city and the inhabitants thereof with water; that the revenue 
for said purpose will be created and raised by borrowing money or raising 
funds within the limit of indebtedness, as heretofore or hereafter to be ex- 
tended In accordance with the requirements of the Constitution and provi- 
sions of the statutes of the state of Montana in that behalf, unless It shall 
be adjudged that It has no légal or équitable rlght to do so on account of the 
facts and admissions hereinbefore stated and made. And it is further agreed 
that sald Ordinance No. 248 Is in full force and effect, except In so far as it 
Is or may be affected or modified by the ordinances or resolutions aforesald." 
TJpon the pleadings and the agreed statement of the facts, the Circuit 
Court entered a decree adjudging and decreeing that the city of Helena, its 
officers and agents, be enjoined and restralned from acquiring a water plant, 
System, or supply, other than the plant, System, and supply of complainant, 
to be owned or controlled by it, for the purpose of supplying its Inhabltants, 
or any thereof, with water, and from furnishing or supplying sald inhabltants, 
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or any therèof, with water, imtll after the expiration of the franchise granted 
to the Helena Consolidatpd Water Company, Its suceessors and assigns, by 
Ordlnance No. 248 of the ordlnances of sald city, to wlt, January 15, 1910. 
From the decree of the Circuit Court, awarding an injunction, the city of 
Helena uppeals to thls court 

Edward Horsky, City Atty., R. Lee Word, and Toole & Bach, 
for appellant. 

Carpenter & Carpenter and Clayberg & Gunn, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

It is clear that Ordinance No. 248 does not grant an exclusive 
franchise to the water company to supply the inhabitants of the city 
of Helena with water during the term of the franchise, since the 
contrary is expressly provided in the first section of the ordinance 
granting the franchise and prescribing its terms. It is there pro- 
vided that: 

"Nothing herein contained shall be so construed as to give to the sald 
Helena Consolidated Water Company, or its suceessors or assigns, the exclu- 
sive right of occupying the streets, avenues, alleys, and public grounds of 
sald city with water mains and pipes, or the exclusive right of conveying, 
dlstributing, and selllng the same throughout the city, or of furnishing the 
same to sald city, except as hereinafter set forth." 

The meaning of this proviso is made still more definite and cer- 
tain by référence to the previous language of the section, making 
the grant of the franchise for laying and maintaining water mains 
and pipes for the purpose of dlstributing water throughout the city 
subject to the qualification that the water is to be sold to "ail per- 
sons, bodies, or corporations within the city desiring ta purchase 
the same," and making the gênerai grant to hâve and exercise ail 
the rights, privilèges, and franchises necessary to the proper and 
successful furnishing of water subject to the further qualification that 
the water is to be furnished "to the inhabitants of said city, if re- 
quired." In other words, the ordinance grants to the water com- 
pany for the term of 20 years the license and franchise for laying 
and maintaining water mains and pipes for the purpose of dlstributing 
water throughout the city for sale to such purchasers as désire to ob- 
tain water from that company. 

But the franchise is not exclusive. The city may grant another 
franchise to another company to occupy the streets of the city with 
water mains and pipes for the purpose of conveying, dlstributing, 
and selling water to the inhabitants of the city in compétition with 
the grantee of the franchise. This much is conceded by the appellee. 
But the controversy turns upon the right of the city to engage in 
the business of supplying the inhabitants with water in compétition 
with the appellee during the term of the franchise. It would seem 
that, if the cityhas the authority to grant a franchise to another cor- 
poration to construct and mainta:in a plant and System for supply- 
ing and selling water to its inhabitants, it would hâve the authority 
to construct and maintain a System for that purpose itself. The 
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appellee contends, however, that the city has by the terms of Ordi- 
nance No. 248 parted with that right during the continuance of the 
franchise, and, further, that the city is now proceeding without au- 
thority of law to procure a water plant and System of its own. Thèse 
two questions appear to be the controlling questions in the case. 

Whether the city of Helena is proceeding under authority of law 
to acquire a water plant and system to be owned and controlled by 
the city involves the considération of a provision of the Constitu- 
tion of the State, and statutes of the state passed to carry the pro- 
vision of the Constitution into effect. The section of the Constitu- 
tion referred to is section 6 of article 13, which provides as follows : 

"No city, town, township or school district shall be allowed to become in- 
debted in any manner or for any purpose to an amount, including existing 
indebtedness, in the aggregate exceeding tliree per centum of the value of 
the taxable property therein, to be ascertained by the last assessment for the 
State and county taxes previous to the incurrlng of sueh indebtedness, and 
ail bonds or obligations in excess of such amount given by or on behalf of 
such city, town, township, or school district shall be void: provided, however, 
that the législative assembly may extend the limit mentioned in thls section, 
by authorizing municipal corporations to submit the question to a vote of 
the tax-payers afCected thereby, when such increase is necessary to construet 
a sewerage System or to procure a supply of water for such nmnicipallty 
which shall own and control said water supply and dévote the revenues 
derived therefrom to the payment of the debt." 

It is stipulated in the agreed statement of facts that the indebted- 
ness of the city of Helena is now, and has been for several years 
last past, in excess of 3 per cent, of the assessed value of ail the tax- 
able property in said city, as determined by the assessment for the 
state and county taxes during each and ail of said years. Subdivi- 
sion 64 of paragraph 4800 of the Political Code of Montana, relating 
to the législative powers of cities and towns, as amended by the Act 
approved March 6, 1895, extends the limit of indebtedness mentioned 
in the Constitution (article 13, § 6), and provides that an addi- 
tional indebtedness may be incurred by cities and towns incorporated 
under the laws of the state "when necessary to construet a sewerage 
System or procure a water supply for the said city or town, which 
shall own and control said water supply, and dévote the revenues 
derived therefrom to the payment of the debt." The statute then 
proceeds to place a limit upon such additional indebtedness, pro- 
viding that the limit of the indebtedness shall be submitted to a vote 
of the taxpayers afifected thereby, and carried in the affirmative by a 
vote of the majority of the taxpayers who vote at such élection. The 
statute further provides for the issue of bonds for such indebtedness, 
and, where a water supply is being furnished by private parties, the 
acquisition of the plant of such parties instead of the érection or con- 
struction of a new plant. The last provision of the statute was de- 
clared unconstitutional by the Suprême Court of the state in Helena 
Consolidated Water Company v. WilHam L. Steele, 20 Mont, i, 49 
Pac. 382, 37 L. R. A. 412, thus disposing of that question; but 
the appellee objects to the remainder of the statute, on the grounds 
that it is a gênerai law, whereas the Constitution, it is contended, 
contemplated a spécial act adapted to the circumstances of each case. 
We do not think this objection can be sustained. The tendency of 
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constitutîonal limitations upon législative action îs to require that 
no spécial law shall be enacted where a gênerai law can be made ap- 
plicable; and this provision we find in express ternis in the Consti- 
tution of Montana, after an enumeration of cases whcre spécial laws 
are prohibited (section 26 of article 5). 

r But it is not necessary to pursue this question further. We think 
the whole question whether the city is proceeding under the authority 
of law is covered by the agreed statement of facts. It is there stipu- 
lated "that the city of Helena contemplâtes and intends to do ail 
acts and things necessary to secure a water supply and system to be 
owned and controlled by the said city of Helena, and that it contem- 
plâtes and intends to raise funds and revenue therefor in the manner 
provided by law." It is also stipulated "that no injury of which 
complainant can complain will resuit therefrom if défendant city has 
the rights claimed by it;" that the facts complained of "will not 
resuit in great and irréparable injury and damage, or any damage 
or injury, to said complainant, as a ■ taxpayer or otherwise, unless 
it be found that the said acts are in violation of the rights of said 
complainant, and an unwarranted attempt to exercise powers and 
rights in behalf of said défendant, the city of Helena; that, unless 
enjoined and restrained from so doing, it [the city of Helena] will, 
both before and after the expiration of said alleged contract and 
franchise [Ordinance No. 248], furnish and supply the said city and 
the inhabitants thereof with water; * * * that the revenue for 
said purpose will be created and raised by borrowing money or rais- 
ing funds within the limit of indebtedness, as heretofore or hereafter 
to be extended in accordance with the requirements of the Constitu- 
tion and provisions of the statutes of the state of Montana in that 
behalf, unless it shall be adjudged that it has no légal or équitable 
right to do so on accoùnt of the facts and admissions hereinbefore 
stated and made." If thèse stipulations mean anything, they mean 
that the city is proceeding regularfy under the Constitution and laws 
of the state for the purpose of securing a water supply and system 
to be owned and controlled by the city ; and, as the stipulations ap- 
pear to be in accordance with the law and the facts, they will be so 
construed, without further discussion. 

The only remaining queçtion necessary to be considered is whether, 
under Ordinance No. 248, the city has entered into an implied agree- 
ment or contract with the water com,pany that it will not engage in 
the business of 3Upplying water to the inhabitants of the city in com- 
pétition with the water company during the term of the franchise. 
Referring again to the ordinance, we find in section 3 that the city 
made an express réservation that nothing contained in the ordinance 
should condude the city "from the construction or maintenance of 
sewer works or other works or plants of a public nature." What 
are "works or plants of a public nature"? Section 6 of article 13 of 
the Constitution of the state, relating to public indebtedness, has 
authorized municipal corporations, as we hâve seen, "to procure a 
supply of water for such municipality, which shall own and control 
said water supply and dévote the revenues derived therefrom to the 
payment of the debt," This authority clearly contemplâtes works 
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or plants of a public nature to carry out the constitutional power 
conferred upon the municipality ; and the législative assembly, in 
accordance with the authority of the Constitution, has not only pro- 
vided, in subdivision 64 of section 48*30 of the Political Code, for 
the création of the indebtedness for the purpose of procuring a supply 
of water, but has also provided, in subdivision 79 of the same section, 
that the city or town council shall hâve power "to adopt, enter into, 
and carry out means for securing the supply of water for the use 
of the city or town or its inhabitants." This last provision is broad 
enough to authorize a municipal contract with a corporation or indi- 
vidual to supply the water required for the municipality ; but it is also 
broad enough to authorize the city or town council to construct 
and maintain a plant of its own for that purpose, and, in our opinion, 
it was this power and authority that was reserved in section 3 of the 
ordinance. 

We are further supported in this view of the ordinance by an ex- 
amination of section 6, where it is provided that the water company 
shall furnish and provide a full, ample, and sufificient supply of good, 
pure, wholesome, and clear water for the use and wants of the in- 
habitants of the city, and to provide the city with water for fire, 
sewerage (maintenance and construction), and other purposes, and 
that such supply shall be full, ample, and sufficient for the présent 
population of the city and for the future population of the city, as 
the same may be from time to time, "during the full term of five 
years." This section might properly be construed as a contract 
with the water company that the water company should hâve the ex- 
clusive right of supplying the city and its inhabitants with water 
during the first five years of the franchise. It might also be con- 
strued as an implied agreement that the city would not establish 
a plant of its own for the purpose of supplying water to its inhabitants 
or for its own purposes during that period. But this period of 5 
years has long since expired, and the section now only serves to in- 
dicate that for the remaining 15 years of the franchise there was no 
exclusive franchise granted to the water company, and no implied 
agreement that during this last period it would not engage in the 
business of supplying water to the inhabitants of the city or for its 
own municipal purposes. 

It appears that the court below followed the décision of the Cir- 
cuit Court for the Western District of Missouri, in the case of 
Southwest Missouri Light Co. v. City of Joplin (C. C.) 10 1 Fed 
33, and 113 Fed. 817. It will be found, upon examination of that 
case, that the statute under which the municipal authorities acted 
was in the alternative ; that is to say, the city council might, under 
the authority of the statute, establish gas or electric works, or light 
Works of any kind, for the purpose of supplying the inhabitants of 
the city with light, or they might in their discrétion grant the right 
to any person or corporation upon such terms as might be pre- 
scribed by ordinance, providing that such right should not extend 
for a longer period than 20 years. The city council, in the exercise 
of its discrétion, adopted the latter alternative, and granted to cer- 
tain persons the right to establish a light plant for the génération 
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of electrîcity, for the purpose of furnishing light, beat, motor power, 
and other purposes, for the period of 20 years. The Circuit Court 
very properly held that, the city council having adopted the alterna- 
tive method of procuring light for the city and its inhabitants con- 
templated by the statute, it was an implied term of the contract, 
made by the acceptance of the ordinance, that the city could not 
itself enter into compétition with the grantee in supplying light to 
consumers during the term of the grant by means of a light plant 
erected under the powers conferred by the statute. The lâw under 
which the city of Helena açted in this case prescribed no such alterna- 
tive conditions, and we certainly ought not to assume that they are 
to be implied, uniess the implication is so plain as to be beyond ail 
doubt ; and this is not the case with respect to either the law of the 
State or the ordinance of the city. 

Public grants are to be so strictiy construed as to operate as a 
surrend erby them of the sovereignty no further thanis expressly 
declared by the language employed for the purpose of their création. 
The grantee takes nothing in that respect by inference. Çuch is 
deemed the légal intent of the state in imparting to its eitizens or cor- 
porations powers and privilèges of public character. Syracuse Wa- 
ter Co. V. City of Syracuse, 116 N. Y. 167, 178, 22 N. E. 381, S L,. 
R. A. 546. The gênerai doctrine is that whenever privilèges are 
granted to a corporation, and the grant çomes under revision in the 
courts, such privilèges are to be strictiy construed against the cor- 
poration and in favor of the pubHc, and that nothing passes but 
what is granted in clear and explicit terms. Charles River Bridge 
v. Warren Bridge, 11 Pet. 420, 9 L,. Ed. 773, 938; Rice v. Railroad 
Company, i Black, 358, 380, 17 L,. Ed. 147. 

In Bienville Water Supply Co. v. Mobile (C. C.) 95 Fed. 539; 
Id., 175 U. S. 109, 20 Sup. St. 40, 44 L. Ed. 92, the city of Mobile 
was authorized and empowered by its charter and an act of the Légis- 
lature to build or ptherwise acquire waterworks of its own, to supply 
water to itself and its inhabitants for the extinguishment of ères 
and for sanitary and domestic purposes. The city, instead of build- 
ing or acquiring waterworks "of its own, entered into a contract with 
the Bienville Water Supply Company, by which it was agreed that 
the water company would furnish for the use of the city 260 fire 
hydrants and water for fire service of a certain number of streams 
and pressure, and it was further agreed that the city would hâve 
the unrestricted use of such hydrants for such fire purposes and 
the free use of water for ail municipal buildings. The water company 
agreed not to charge, during the continuance of the contract, for 
domestic use, a greater or higher rate for water than that named 
and specifîed in the contract. The city, in considération of the stipu- 
lations contained in the agreement on the part of the water com- 
pany, agreed to pay the water company for the use of the hydrants 
at the rate of $50 per annum for each hydrant during the continu- 
ance of the contract. It was agreed that the contract should be for 
6 years. It was afterwards extended for a period of 12 years. Be- 
fore the expiration of this contract the city proceeded to erect water- 
works of its own for, the purpose of supplying water to its inhab- 
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itants and for its own use. The water company filed a bill in equity 
in the United States Circuit Court against the city to enjoin it from 
making or carrying out any other contract for supplying water to its 
inhabitants, or from the construction of a System of waterworks 
for that purpose, during the continuance of the contract with the 
water company, and from building or acquiring a system of water- 
works to bring water into the city during such contract. To this 
bill the city demurred. In support of the bill the water company 
contended that the city had no légal right to impair the value of its 
plant, or to destroy or diminish its income therefrom, which would 
be the effect of the city's action in building waterworks and furnishing 
water to its inhabitants; and it was averred that the city was in- 
solvent, and that the only way complainant could protect itself was 
through the interposition of a court of equity. It was not asserted 
by the water company that it had been granted an exclusive franchise 
to furnish water to the city and its inhabitants ; but it was con- 
tended that under the contract the city had no right to furnish water 
to other persons, or to build or acquire a System of waterworks to 
supply water to itself and its inhabitants, and that to do this was a 
violation of the contract. The bill was dismissed by the Circuit 
Court. In the Suprême Court the decree of the Circuit Court was 
afifirmed, the Suprême Court holding that no acts were averred show- 
ing that the city was violating or intended to violate its contract with 
the water company. 

In the case of Skaneateles Water Co. v. Skaneateles, 184 U. S. 
354, 22 Sup. Ct. 400, 46 L. Ed. 585, the franchise granted to the 
water company was very much of the same character as the franchise 
involved in this case. It was there said: 

"There is no implied contract In an ordinary grant of a franchise, such as 
this, that the grantor wlU never do any act by wblch the value of the fran- 
chise granted may In the future be reduced. Such a cofltra et would be alto- 
gether too far-reaching and Important In Its possible conséquences in thèi way 
of limitation of the powers of amuniclpality, even in matters not immediately 
connected with water, to be left to implication. We think none such anses 
from the facts detalled." 

The principle of thèse last cases, we think, disposes of the ques- 
tion whether the city of Helena has, under Ordinance No. 248, parted 
with the right to construct and maintain a plant and System for sup- 
plying and selling water to its inhabitants, and disposes of the ques- 
tion in favor of the city. 

The decree of the Circuit Court is therefore reversed, with in- 
structions to dismiss the bill of complaint. 
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BINGHAM COtlNTT ▼. FJRÇT NAT. BANK OF OGDEN, TJTAH. 

(Circuit Court of Appeals, Nlnth Circuit. March 9, 1803.) 

No. 889. 

1. CouNTr Warrants— VALiDirt—STATÙTOtiT Requisites. 

The statutes of Idaho vest boards of county commissioners wlth power 
to examine, settle, and allow ail ftccounts legally chargeable against the 
county,, and order warrants to be drawn therefor, and expressly déclare 
that ail sUch warrants "must djstinctly specif y thé liability for which 
they are drawn and when It ac(;ruçd." Eeld, that such requirement waa 
mandatory, and that warrants which failed to speclfy when the clalm 
accruèd were void, and would not support an action against the county. 

Z Samb— Ratification of Void Warrants. 

County warrants which are void on thelr face because of the omission 
of récitals niade essential by the statute cannot be yalldated by any act 
of ratification by the county board. 

In Error to the Circuit Court of the United States for the District 
of Idaho. 

James M. Stevens and F. S. Dietrich, for plaintiff in error. 
David Evans ànd A. G. Horn, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge.' The défendant in error was the plaintifF 
in the court below in an action agiâirist Bingham county, à municipal 
corporation of the state of Idaho, to recover a money judgment for 
the principal and interest alleged to be due on certain warrants there- 
tofore drawn on the gênerai fund of the county, ànd of which the 
plaintifï alleged it was the owner. The complaint, as amended, set 
out the number, date, and amount of each of the warrants sued on, 
to whom issued, on what fund drawn, the date each was presented 
to the treasurer of the county for payment, and the fact and date of 
the treasurer's refusai of payment. The complaint contains no allé- 
gation concerning the basis of any of the warrants; it being based 
solely upon the alleged ownership by the plaintiff, at the time of the 
commencement of the action, of each of the warrants, upon which 
it is alleged there is due, in the aggregate, the principal sum of 
$7,238.09, with interest at the rate o{ 7 per cent, per annum from. 
the date of their, respective présentations. The amended complaint 
contains the further allégations: 

"That since the Ist day of August, 1899, there bas been ample money In 
the çpunty treasury of the défendant, and in the county gênerai fund, to 
pay plaintiflf's said warrants, and that t^e same has beçn applled in payment 
of warrants of a later date and reglstratlon than the warrants of the plain- 
tiff herein set out. Also that ample time has elapsed since the Issuance of 
said warrants to raise money by légal and proper methods to fully pay and 
discharge said warrants, but tbat said défendant wrongfuUy refuses to pay 
said warrants, and has heretofore, by a résolution of Its board of county 
commissioners, dlrected the treasurer of said défendant to refuse payment 
of any of said warrants when presented for payment; and, on information 
and belief, plaintiff allèges that said warrants, between the Ist day of Au- 
gust, 1899, and January 10, 1901, were or should hâve been duly called for 
payment, pursuant to law, by said treasurer of said county, and that ou 
January 10, 1901, said warrants were presented for payment to said treas- 
urer, and payment was then and there refused by him." 
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A demurrer to the complaint as amended liaving been overruled by 
the court below, the défendant county filed an answer, in which it 
admitted that, within the period stated in the complaint — 

"Its auditor ûelivered to the varîous persons named in said thlrd paragraph 
[of the complaint], as payées, what, upon the prlnted forms, were designated 
as county warrants; that sald prlnted forms were and are substantially as 
folio ws, to wit: 

"'Cotmty Warrant. 

" 'No. . Blackfoot, Idaho, 189-. 

" 'The Treasurer of Bingham County, Idaho, will pay , or 

bearer, dollars, for , and charge to account of county gênerai 

fund. 



" 'Auditor.' 

"That prlor to the delivery to the said payées the said prlnted forms were 
signed by defendant's auditor, numbered and dated substantially as alleged 
in said amended complaint, and the names of payées and the amounts were 
entered substantially as alleged." 

The answer dénies that either of the warrants so issued was deliv- 
ered in accordance with law, or that there is anything due from the 
défendant on any of them, and allèges that not one of them spécifies 
or in any manner indicates when the liability for which it was drawn 
accrued, nor does any one of them recite that it was issued for value 
received, and that "most of them insufificiently specify the liability 
for which they were drawn," and that — 

"No one of the so-called warrants No. 487, dated July 13, 1893, No. 491, dated 
July 13, 1893, No. 55, dated January 12, 1894, No. 70, dated January 12, 1894. 
and No. 86, dated January 20, 1896, was issued for a claim or demand which 
was chargeable against défendant, or which was ever legally examlned, 
allowed, or ordered paid by defendant's board of commissioners; that no 
one of the so-called warrants No. 491, dated July 13, 1893, No. 61, dated 
January 19, 1895, and No. 41, dated January 20, 1896, was issued for a 
claim which was ever legally examlned, allowed, or ordered paid by defend- 
ant's board of commissioners, or for which an account properly made out, 
or verlfied in any manner, was ever presented to said board." 

The answer dénies that any of the warrants sued on could hâve 
been legally paid by the défendant, or that any money could hâve 
been legally raised for their payment. And for a separate défense 
the défendant allèges that, at ail the times mentioned in the amended 
complaint and in the defendant's answer thereto, the banking firm 
of C. Bunting & Co., the payée of certain of the warrants sued on, 
was a corporation doing a gênerai banking business in the town of 
Blackfoot, in the défendant county, and transacted business at no 
other place; that on or about the isth day of February, 1897, in an 
action thën pending in the district court of the Fifth Judicial Dis- 
trict of Idaho, in and for Bingham county, wherein the First Na- 
tional Bank of Pocatello wàs plaintiiï, and Bunting & Co. défendant, 
one Thum was duly appointed receiver of the défendant company, 
and immediately qualified as such, and entered upon the discharge 
of his duties, and ever since has remained the receiver of that Com- 
pany ; that at the time of such àppointment thë fîrm of Bunting & 
Co. wàs wholly insolvent, and has remained so ever since ; that those 
of the warrants sued on numbered, respectively, 45, 522, 544, 3, 9, 25, 
122 F.— 2 
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32, 41, 6i,:62, 63, 28, 34, 35, 42, 44, 200, and 202, were originally 
delivered to Ëunting & *Co., and were its property, ând that ail of 
the others of the wartânts sùied on wëfe trânsferred and delivered to 
that conipàny soon after their, several datés bf issue; that for more 
than a year immediatèly preceding the âppointment of the receiver 
mentioned, and at the time of such âppointment, and for a long time 
thereafter, Bunting & Co. was the owner of ail of the warrants sued 
on, and of any indebtedness evidenced thereby, and that neither Bunt- 
ing & Co. nor the receiver ever vpluntarily parted with the title there- 
to, and that silch title was never divested at ail until after the ist day 
of July, 1897, and then only by process of law; that at ail of the 
said times the fîrm of Bunting & Co. was indebted to the défendant 
county in an amount of money in excess of the aggregate amount 
of the face value, including interest, of the warrants sued on, which 
indebtedness from Bunting & Co. at the time of the âppointment 
of the receiver exceeded $40,000, and has ever since been in excess 
of $20,000; that the said indebtedness arose by reason of the. de- 
posit with Bunting & Co. by the sheriff, treasurer, and tax collector 
of the défendant county, ffom time to time, of moneys of the de- 
fendant, upon the agreément by that firm to pay over the same 
to the défendant at any time upon demand; that Bunting & Co. 
failed and refused to pay over the moneys so deposited, although 
frequently ïequeSted so to do, but, on the contrary, commingled the 
defendant's moneys so received with its own funds and gênerai de- 
posits, and àppropriated the same to its Own use, but ât ail times 
acknowle%éa its indebtedness to the défendant county, and the 
amount thereof; that said indebtedness of Bunting & Co. to the 
défendant county has at ail times — 

"Been a deflnite, mature, liquida ted, and unsecured demand In îavor of thls 
défendant and against said C, Bunting & Co.., the owner of said so-called 
warrants, and has at ail tlpies exlsted under subh clrcumstanees that If the 
said C. Bunting & Co. or its receiver had at any time brought an action 
against thls défendant upon any or ail of said àlleged warrants, or the al- 
leged indebtedness evidenced thereby, thls défendant could hâve set up as a 
counterclalm against said demand its said clalm or demand against said C. 
Bunting & Oo., and thls défendant could hâve thus fuUy compensated and 
sét off said and the whole of said alléged Indebtedness evidenced by said 
so-called warrants." 

The case was tried by the court without a jury, on an agreed state- 
ment of facts, upon which the court made findings of façt, and from 
which it drew the conclusion that ail ôf the warrants ; substantially 
complied with the laws of Idaho; that the plaintifï wâs the owner 
and hplder of each of them; that ail bf them, excepît thç three num- 
bered, respectively, 55, 70, and 86, were valid, subsistihg obligations 
of thç défendant county, to which there was no valid défense, set-ofï, 
or "compensation," and on which there was due the plaintifif the ag- 
gregate principal Sum of $7,060.96, vvith interest. judgment for the 
plaintifï foUowëd^' 

The second ànd third findings of fact are as follows : 

"That between July 13, 1893, and Aprll 25, 1896, said défendant, pursuant 
to law, made, executed, and delivered its warrants, direeted to Its treasurer, 
requestlng hlm to pay tO the parties deslgnated in said warrants, or bearer, 
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for value recelved by said county from sueh person or persons, the respect- 
ive sums of money therein set out, which said vyarrants designated upon 
their face for what they were issued, and to vehat account the same should 
be chargea; but none of said warrants recites or In any manner spécifies 
vrhen the liability for which it is drawn was incurred or accrued. That a 
correct list of said warrants, according to number, date, of issue, to whom 
payable, with the amounts thereof, together with the date when the same 
was presented to the county treasurer and payment refused for the reason 
that there were no funds on hand to pay the same, is fully set out and con- 
tained in the amended complaint on file herein, excepting therefrom the three 
warrants hereinafter specifled and found to be illégal. That each of said 
warrants hâve indorsed upon the back thereof the date of présentation and 
refusai of the treasurer to pay the same for want of funds. 

"That immediately prior to the commencement of thls suit there was ample 
money in the county gênerai fund to pay said warrants, but said moneys 
were applied in payment of warrants of a later date and registration than 
the plaintifE's warrants, and said défendant, prior to the brlnglng of this ac- 
tion, by a resolution of its board of county commissioners, directed the treas- 
nrer of said défendant county to refuse payment of any of said warrants 
when presented for payment, and said warrants were on January 10, 1901, 
presented to said treasurer for payment, which was by him then and there 
refused." 

The court found that the warrants numbered, respectively, 554, 
41, 62, 63, 34, and 202, and the daims represented thereby, were orig- 
inally the property of C. Bunting & Co., and that those warrants 
were originally transferred to that fîrm, and that ail of the other 
warrants sued on were transferred to it soon after their issue. It 
was found by the court below that warrants No. 55, for $25, issued 
to D. D. Wright for légal services, No. 70, for $49.95, issued to H. 
W. Kiefer for commissions as collector, and a portion of warrant 
No. 86, amounting to $102.18, issued to S. G. Crowley, were issued 
in payment of claims which were not a légal charge against the de- 
fendant county, and are void, and that warrants No. 61, for $62.60, 
in favor of Bunting & Co., and No. 41, for $70.40, in favor of the 
superintendent of the insane asylum, "were issued upon statements 
or claims not verified by any persons, but otherwise in regular form, 
and acted upon and allowed by the board of commissioners in regu- 
lar manner." The court below further found that on the I5th day 
of February, 1897, the firm of Bunting & Co. was insolvent, and 
that on or about that day, in an action then pending in the district 
court of the Fifth Judicial District of Idaho, in and for the county 
of Bingham, wherein the First National Bank of Pocatello was 
plaintiflf, and Bunting & Co. défendant, one C. E. Thum was duly 
appointed gênerai receiver of Bunting & Co., and immediately quali- 
fied as such receiver, and entered upon the discharge of his duties as 
such, and has so remained ever since; that on or about December i, 
1896, Bunting & Co. assigned and delivered ail of the warrants 
mentioned to the Chase National Bank of New York as collatéral 
security for a loan made by that bank to Bunting & Co. ; that on or 
about February 24, 1897, ail of the said warrants, then being in the 
possession of the Chase National Bank, were attached in the state 
of New York at the suit of the American Exchange National Bank 
of New York against Bunting & Co. upon an assigned claim to it 
made by Bunting & Co. ; that under and by virtue of an exécution 
sale made on the i6th day of July, 1897, upon a judgment entered 
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in that action, the plaintiff in the court below, the First National 
Bànk of Ogden, Utah, acquired the title of Bunting & Ce. to ail of 
the warrants mentioned, and ever since then has had the possession 
of the warrants. 
The ninth finding of the court below is as follows : 

"That at a meeting of the board of county commissioners of sald défend- 
ant held during tlie month çt Aprll, 1898, and after said défendant had notice 
of the plaintiff's clalm of ownership and possession of sald warrants, said 
défendant, through its board of eounty commissioners, tlien and there at a 
regular meeting of sald board passed the folio wing resolution, and caused 
the same to be spread upon their minutes, which said resolution is in words 
and figures folio wing: 

" 'In the Matter of Outstanding County Warrants. 

" 'It appearing to the board that divers persons are the owners and hold- 
ers of gênerai fund warrants of varions numbers, dates, and dénominations, 
which hâve been presented for payment, and marlied 'Not paid for want of 
funds,' and that there hâve bèen and are no funds with which to pay said 
warrants, and èach of them, and that they are valid obligations: Wherefore 
Bingham county does hereby acknowledge to ail of said warrant holders, and 
each of them, that said warrants are its valid and subsisting obligations, 
and promises to pay the same in due course.' 

"That said resolution was duly entered in the minute book of the proceed- 
Ings of the board of county commissioners, and signed by the said board, 
and was passed to avert threatened suits upon said warrants, as well as 
other warrants of said county of the amount of about $50,000." 

The court below further found that between the ist day of De- 
cember, 1896, and the I5th day of February, 1897, the tax collectors, 
treasurers, and sherifï of the défendant county deposited in their own 
names in the bank of Bunting & Co. at Blackfoot, Idaho, large sums 
of the défendant county's money theretofore collected by those ofifi- 
cers, aggregating $44,340.95, and which Bunting & Co. knew at the 
time of such deposits was the money of the défendant county; that 
thereafter each of the officers mentioned, having presented his claim 
in the course of the administration of the insolvent bank's afîairs, 
received from the receiver thereof dividends aggregating 20 per cent. 
of their respective deposits; that subsequently the défendant county 
filed a pétition in the action in which the receiver of Bunting & Co. 
was appointed and acting, against the receiver, in which — 

"After due proceedings, Judgments were entered upon said deposit accounts 
of treasurer, collecter, and sherlff, after deducting the dividends paid as 
hereinbefore found, in favor of sald Bingham eounty, and against said re- 
ceiver and sald C. Bunting & Oo., Bankers, amounting to $36,974.12, the same 
being adjudged to be a trust fund, and ordered paid out of any assets in 
the hands of said receiver prior to the elaim of any creditor, which judgment 
was declared to be a flrst lien upon any assets in the hands of said receiver, 
except any other judgment that mlght be entered for the recovery of a trust 
fund in the hands of said receiver; that said proeeeding was commenced 
December 19, 1898, and said judgment was entered November 9, 1899; that 
there has been paid to the défendant county, on account of said judgment 
of $36,974.12, $17,757.11, and the balance of said judgment is still due said 
county." 

It is contended on behalf of the plaintiiï in error, fîrst, that, by 
reason of the laws of Idaho, an action to recover a money judg- 
ment on county warrants cannot be maintained; second, that ail 
of the warrants sued on are void, for the reason that not one of them 
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States when the liabilïty for which it was issued accrued; and, third, 
that the entire indebtedness, if any, represented by the warrants, is 
more than "compensated" by the indebtedness to the défendant coun- 
ty of Bunting & Co., from whom the plaintiflf below obtained the 
warrants. 

Since the complaint counts only on the warrants, if, as is contended 
on behalf of the plaintifif in error, they are void upon their face, in 
îailing to State matter made essential by the state statute, it will net 
be necessary to consider or détermine either of the other points 
made. It may be and is readily conceded that, if the omitted matter 
is mère matter of form, its omission is of no conséquence. 

It is provided by the state of Idaho, in section 1759 of its Revised 
Statutes of 1887, that the boards of commissioners in their respective 
counties shall hâve jurisdiction and power, under such Hmitations and 
restrictions as are prescribed by law : 

"(1) To supervise the officiai conduet of ail county offlcers, and offlcers o£ 
ail districts and other subdivisions of the county charged with assessing, 
coUectlng, safe keeping, management, or disbursement of the public moneys 
and revenues; see that they faithfully perform their dutles; direct prosecu- 
tion for delinquencles; approve the officiai bonds of county and precinct offl- 
cers, and when necessary, require them to renew their officiai bonds, to make 
reports, and to présent their books and accounts for inspection; * • * 
(10) to examine, settle and allow ail accounts legally chargeable against the 
county, and order warrants to be drawn on the county treasurer therefor, 
and provide for the issuing of the same." 

Section 1766 provides: 

"The board must require their clerk at the close of every session to fur- 
nish them with a list of ail bills and accounts of every nature, approved by 
them at sald session, giving the name of each person in whose favor an 
account or bill of any klnd or nature bas been allowed, with the amount 
allowed him and but of what fund the same is to be paid. They must com- 
pare their list with the record of their proceedings, and if not found cor 
rect, make it so and certify to sald list and file it with the county treasurer, 
and the treasurer must pay no warrant drawn on any fund In the county 
treasury that does not correspond with the files furnlshed him by the board." 

By section 1780 it is provided: 

"A claimant dissatisfled with the rejectlon of his clalm or demand, or with 
the amount allowed him on his account, may sue the county therefor at any 
tlme within six months after the final action of the board, but not after- 
ward; and if In such action judgment is recovered for more than the board 
allowed, on présentation of the judgment the board must allow and pay the 
same, together with the costs adjudged; but if no more is recovered than 
the board allowed, the board must pay tha claimant no more than was orig- 
Inally allowed." 

The next section is as follows: 

"Warrants drawn by order of the commissioners on the county treasury 
for the eurrent expenses during each year, must specify the liability for 
which they are drawn, and when they accrued, and must be paid in the or- 
der of présentation to the treasurer. If the fund Is insufficient to pay any 
warrant, it must be registered, and thereafter paid In the order of its reg- 
Istration." 

Sections 2005, 2006, and 2009 are as follows: 

"Sec. 2005. The auditor must draw warrants on the county treasurer In 
favor of ail persons entitled thereto, in pay ment of ail claims and demanda 
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chargeable agaînst the county whlch hâve been legally examined, allowed, 
and ordered pald by the board of commlssioiiers; also, for ail debts and de- 
mands agalnst fhe County when the amouiits are fixed by law, and wtalch 
are not toected to be audlted by some other person or tribunal. 

"Sec.2006i AU warrants must dlstlnctly specify the liability for which they 
are drawn, and when it accrued." 

"Sec. 2009. Ail warrants issued by the audltor during each year commen- 
dng wîth the flrêt Monday In January must be numbered consecutively, and 
thè number, date, and amount of each, and the name of the person to whom 
payable, and the purpose for whlch drawn, must be stated thereon, and they 
must at the lime they are issued be reglstered by him." 

And by section 1840 the county treasurer is required to, among 
other things, "disburse the county moneys only on county warrants 
issued by thé county auditor; based on orders of the board of com- 
missioners, or as otherwise provided by law." 

Sections 4050 to 4056, inclusive, prescribe the periods for the com- 
mencement of actions other than for the recovery of real property ; 
and by section 4057 it is provided that "actions on claims against a 
county which hâve been rejected by the board of commissioners, must 
be commenced within six months after the first rejeetion thereof by 
such board." 

It is thus seen that the state of Idaho has by statute conferred 
upon the board of commissioners of the county the power to, among 
other things, examine, settle, and allow ail accounts legally charge- 
able against the county, and order warrants to be drawn on the 
county treasurer theref or, and has exprèssly declared that ' ail such 
warrants "must distinctly specify the liability for which they are 
drawn, and whçn it accrued." Is any court justified in treating such 
language as merely directory ? We think not. It is well settled that, 
if the statute under which a municipal corporation is organized and 
acts prescribes à particular mode in which the property of the cor- 
poration shall be disposed of, that mode must be pursued. Dillon on 
Municipal Corporations (4th Ed.) §§ 463, 578, and 563. The state 
of Idaho, as has been seen, authorized the board of commissioners 
of the défendant county to allow only légal claims against it, within 
which claims barred by its statute of Hmitations would not come. 
Carroll v. Siebenthaler, 37 Cal. 193. And it has been held that, even 
though the governing board of a county should allow illégal claims, 
it is the duty of the auditor to refuse to draw warrants therefor, 
and, if warrants are drawn, it is the duty of the treasurer to refuse 
to pay them. Linden v. Case, 46 Cal. 171 ; Merriam v. Board of 
Supervisors of Yuba County (Cal.) 14 Pac. 137; Trinity County v. 
McCammon, 25 Cal. 121. 

In McCormick v. Bay City, 23 Mich. 457, it was held that a city 
treasurer was not entitled to crédit for moneys paid upon warrants 
which were not drawn in accordance with the provisions of the charter. 
There was therefore good and substantial reason for the requirement 
of the statute in question that ail warrants issued upon claims allowed 
against the county "must distinctly specify the liability for which they 
are drawn, and when it accrued." Language so imperative and 
mandatory does not, in our opinion, admit of its being held merely 
directory. And such was the holding of the Suprême Court of Cali- 
fornia in the case of Merriam v. The Board of Supervisors of Yuba 
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County, supra, in respect to the provision of the county government 
act of that state, declaring that "ail warrants must distinctly specify 
the liability for which they are drawn, and when it accrued." The 
same opinion was also expressed by Judge Field in Argenti v. San 
Francisco, i6 Cal. 276, on the pétition for rehearing in that case, where 
he said: 

"The warrants by themselves furnish no ground of recovery. They are 
neither bills o( exchange nor promissory notes. They are drawn against a 
particular fund, and are not payable absolutely, but only in case the desig- 
nated fund is sufficient to meet them. Besides this, a large number of the 
warrants do not comply, in their form, with the requlrementa of the charter 
in force at the time. The eighth section of the thlrd article of that charter 
provides that 'every warrant upon the treasury shall be signed by the con- 
troUer, and countersigned by the mayor; and shall specify the appropriation 
under which it Is issued, and the date of the ordinance making the same. 
It shall also state for what purpose the amount specified is to be paid.' 
Many of the warrants neither specify the appropriations under which they 
were issued, nor the date of the ordinances making the same, They would 
not, therefore, constitute any authority to the treasurer to pay them, even 
if tiaere were funds in the treasury specially appropriated for their payment. 
The warrants must therefore be laid eut of considération in determining the 
case, and the right of the plaintifiE to reeover must turn upon the sufflciency 
of the claim arising from the alleged eontracts with the city, or for the mon- 
eys alleged to hâve been recelved by the city for his use." 

Smeltzer v. White, 92 U. S. 390, 23 L. Ed. 508, was an action 
against the counties of O'Brien, Buena Vista, and Clay, of the state of 
lowa, growing ont of certain warrants purporting to hâve been issued 
by those counties, payment of which was refused. It appeared that 
prior to 1860 the county judge had the management of the business 
of the county, with the usual powers and jurisdiction of county com- 
missioners, and the county funds were authorized to be paid out by 
the treasurer only upon warrants issued by him. Revision 1860, §§ 
241, 243, 360. It was made his duty "to audit ail claims against the 
county; to draw and seal with the county seal ail warrants on the 
treasurer for money to be paid out of the county treasury." Code 
1851, § 106. The treasurer was authorized to pay only warrants thus 
drawn and sealed. The language of the statute was, "The treasurer 
shall disburse the same [the county money] on warrants drawn and 
signed by the county judge, and sealed with the county seal, and not 
otherwise." In 1860 the powers and duties of the county judge in 
this respect were transferred to a county board of supervisors (Act 
March 22, 1860; Rev. St. § 312, et seq.) ; and the clerk of the district 
court was constituted their clerk, and required to sign ail orders issued 
by the board. The Suprême Court said : 

"Now, as the treasurer can pay no orders or warrants unless they are 
sealed with the county seal, and as ail warrants were required to be sealed 
by the county judge until 1860, when the board of supervisors was charged 
with his duties, except that their warrants are required to be signed by their 
clerk, It is very évident that no warrant Is a genuine county warrant which 
is unsealed with the county seal. The statute expressly requires the board 
of supervisors, in ail cases where the powers conferred by the act upon the 
board had been before exèrcised by the county judges, to conduct their pro- 
ceedings under said powers in the same way and manner as had been pro- 
vlded by law in such cases for the proceedings of the county judge. Revi- 
sion 1860, § 325. It Is too clear, therefore, for debate, that the genuineness 
and regularity of issue of county warrants can exist only in cases when the 
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warrants are sealed with tbe county seal; and so it bas been decided by th& 
Suprême Cîotirt 6f lowa, stibstantlally, both In Preseott v. Gonser, 34 lowa, 
178, and in Springer v. The Oounty of Clay, 35 lowa, 243." 

Again the court in that case said: 

"The flfth asslgnment is that the court erred In overruling the défendant'» 
offer to show that the warrants were regularly îssued for légal clalms against 
the county. The offer, we think, was correctly overruled. The évidence 
proposed had no relevaney to the Issue In the case. That the warrants were 
issued for debts due by the county was of no Importance if they were not 
genuine, and In the form that the law required to enable the holder to set 
them up as legitlmate clalms against the county. What availed it to the 
plaintiff that the county owed the sums of money mentioned In the warrants, 
tf the warrants were nuUltles? HIs only mea^s of recovering the money 
was through the warrants." 

It is true that in Smeltzer v. White the required seal of the county 
constituted a part of the exécution of the warrants, but we think that 
no very substantial distinction can be made between such a case and 
one where the warrants omit other matter made by the statute essentiaf 
to their validity. 

The présent action being based solely upon the alleged warrants, 
and as they omit matter made essential by the statute of the state 
under which they purported to hâve been issued, they must be ad- 
judged invalid. Being void, they were not the subject of ratification, 
and were unaffected by the résolution of the board of commissioners 
of the county embodied in the ninth finding of the court below. Dil- 
lon on Municipal Corporations (4th Ed.) § 465. 

The judgment is reversed, and the cause remanded to the court be- 
low, with instructions to enter judgment for the défendant on the find- 
ings, with costs. 
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(Circuit Court of Appeals, Ninth Circuit March 4, 1903.) 

No. 832. 

1. Fbderal Courts— Following Btatk Décisions — Vai^idity of Statutes. 

The décisions of the Suprême Court of Oallf omia sustainlng the con- 
stltutlonality of county ordlnances Imposlng license taxeet for revenue, 
enacted pursuant to Act April 1, 1897 (St. Cal. 1897, p. 465, c. 277), are 
binding on the fédéral courts, and will be foUowed where simllar ordl- 
nances enacted under the same statute are involved. 

S. LicKNSBs— Action to Recovek Pebb— EffecT of Ebpbal of Statdte. 

Act Aprll 1, 1897 (St. Cal. 1897, p. 465, c. 277), authorized county 
boards of supervlsors to pass ordinances "to license, for purposes of régu- 
lation and revenue ail and every kind of business not prohibited by law 
and transacted and carrled on In suçh county • * • to fix the rates 
of license tax upon the same and to provide for the bollection of the same, 
by suit or otherwise." In 1900 ft county adopted an ordlnance which, 
Inter alla, requ'lred a liÇensê to keep sheep lu, tbe, county, and the pay- 
ment of an ànnual llcensé fée of 10 cents peir héad therefor. Shortly 
afterward, ah action wàs brought to coUect thè license fee due under 
said ordlnance from a shèepowner. March 2.3, 1901, and pending such 
action, an act, (St. & Amend. to Codes 1901, p. 635, c. 209, § 3366) was 
passed, whlçh by implication repealed the act of 1897 in so far as It 

ïl. See Ooiirts, vol. 13, Cent DIg. § 957. 
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anthorized county boards to collect a license tax for revenue. Eeld, 
that such act was not rétrospective in opération, and did not abate the 
pending action for collection of the tax, the right to which had previously 
become vested in the county. 

In Error to the Circuit Court of the United States for the Northern 
District of California. 

A. E. Cheney and Campbell, Metson & Campbell, for plaintifï in 
error. 

Frank R. Wehe, Dist. Atty. Sierra County, for défendant in error. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge. 

HAWLEY, District Judge. This action was brought by the county 
of Sierra, in the state of California, to recover of and from the plain- 
tiff in error herein a license tax of $2,500, it being alleged that said 
plaintifï was engaged in that county in the business of sheep raising 
without having first paid the license tax required by Ordinance No. 54, 
passed by the board of supervisors of Sierra coimty, May 31, 1900. 
This ordinance consists of 10 sections, which are set forth at length in 
the complaint. The first section reads as follows : 

"Each and every person, eopartnership, flrm or corporation engaged in the 
business of raising, grazing, herding or pasturing sheep in the county of 
Sierra, state of California, must annually procure a license therefor from the 
license collecter, and must pay therefor the sum of ten (10) cents for each 
sheep or lamb owned by, in the possession of, or under the control of such 
person, eopartnership, firm or corporation, and used in such business in said 
county." 

This ordinance went into efifect June 15, 1900, and 10 days thereafter 
this action was brought. At the time this ordinance was enacted, the 
board of supervisors of each county of California was authorized, sub- 
ject to the restrictions and limitations imposed by the Constitution and 
gênerai laws, to license, for the purposes of régulation and revenue, 
ail and every kind of business carried on in the county. St. Cal. 1897, 
p. 465, c. 277. On March 23, 1901, a new section was added to the 
Political Code of the state of California, to be known as section 3366, 
which repealed the authority of the board of supervisors to license for 
revenue. St. & Amend. to Codes Cal. 1901, p. 635, c. 209. 

The averments in the complaint are sufïïcient to entitle the county 
to recover, provided the ordinance referred to is constitutional, in ail 
respects valid, and of fuU force and efïect so far as this case is con- 
cerned. 

The défendant in the court below (plaintifï in error) interposed a 
demurrer to the complaint, on the gênerai ground "that said com- 
plaint does not state facts sufficient to constitute a cause of action." 
This demurrer was overruled, "with leave to défendant to answer with- 
in twenty days." No answer being fîled, the court directed judgment 
to be entered in favor of the plaintifï as prayed for in the complaint. 
From this judgment, a writ of error is brought to this court to hâve 
the alleged errors therein corrected. There are fîve assignments of 
error, which counsel for plaintifï in error hâve conveniently grouped 
under three propositions, viz. : 
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"(1) The ordlnance in question is an unjust, dlscrlmlnating, oppressive, and 
unconstitutlonal exercise of the power to license for the purposes of revenue. 

"(2) By the repeal of the statute authorizlng boards of supervisors 'to li- 
cense for purpose of régulation and revenue,' and restrlctlng thelr powers to 
license 'In the exercise of thelr police powers, and for the purposes of régula- 
tion as hereln provlded, and not otherwise,' wlthout any savlng clause in 
favor of pendlng sults or unpaid license taxes, the Législature of the state 
destroyed the cause of action which it had authorized the board of super- 
visors to create, denied any remedy for Its enforcement, and abated this ac- 
tion. 

"(3) The ordlnance is a revenue, not a régulation, measure. As an ordl- 
nance for purpose of régulation, It is illégal and vold, because it does not 
regulate, and the fee charged is so unreasonable that the courts wlll, as a 
matter' of law, déclare that Its real purpose is revenue, and not régulation, 
and therefore vold as a pretended exercise of the police power." 

In the considération of the various questions raised in this case, 
it must be remembered that, at the time of the passage, of the ordi- 
nance herein involved, it:was expressly authorized by the "Act to 
establish a uniform System of county and township governments," 
approved April i, 1897. St. 1897, p. 465, c. 277, § 25, subd. 25. 

The vahdity of similar ordinances, where several constitutional and 
othçr objections were raised, has been frequently sustained by the 
Suprême Court of California. In re Guerrero, 69 Cal. 88, 91, 10 Pac. 
261; Ex parte Mirande, 73 Cal. 365, 372, 14 Pac. 888; County of 
El Dorado v. Meiss, 100 Cal. 268, 34 Pac. 716; County of Inyo v. 
Erro, 119 Cal. 119, 51 Pac. 32; County of Los Angeles v. Eilcenberry, 
131 Cal. 461, 465, 466, 63 Pac. 766. Thèse décisions are binding upon 
this court, and will be foUowed, regardless of the décisions upon 
similar questions in other states. Williams v. Gaylord, 42 C. C. A. 
401, 102 Fed. 372, 374, and authorities there cited; Id., 186 U. S. 157, 
167, 22 Sup. Ct, 798, 46 L. Ed. 1102. 

It is, howeVer, claimed that the case in hand présents other objec- 
tions that were not considered or decided in the décisions above re- 
ferred to. The statute of 1897, among other things, authorized the 
board of supervisors to pass ordinances "to license, for purposes of 
régulation andl revenue, ail and every kind of business not prohibited 
by law, and transacted and carried on in such county * * * to 
fix the rates of license tax upon the same, and to provide for the 
collection of the same, by suit or otherwise." In 1901 the Législa- 
ture passed "An act to add a new section to the Political Code of the 
state of California, to be known as section 3366, relating to the powers 
of boards of supervisors, city councils, and town trustées, in their re- 
spective counties, cities and towns, and to impose a license tax," ap- 
proved March 23, 1901. St. & Amend. to Codes 1901, p. 635, c. 209. 

Section 3366 reads as follows : 

"Boards of supervisors of the counties of the state, and the législative 
bodles of the Incorporated cities and towns thereln, shall, in the exercise of 
thelr police powers, and for the purpose of régulation, as herein provlded, 
and not otherwise, hâve power to license ail and every kind of business not 
prohibited by law, and transacted and carried on wlthin the limits of their 
respective Jurlsdictlons • * * to flx the rates of license tax upon the 
same, and to provide for the collection of the same by suit or otherwise." 

The Suprême Court of California has held that section 3366 repeals, 
by implication, the prior act of 1897, in so far as the same relates to 
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the power to collect a license tax for revenue, thus restricting the 
licensing power of boards of supervisors, under the act of 1897, to 
matters of régulation alone. Ex parte Pfirrmann, 134 Cal. 143, 147, 
148, 66 Pac. 205; City of Sonora v. Curtin (Cal.) 70 Pac. 674; Town 
of Santa Monica v. Guidinger (Cal.) 70 Pac. 732. 

What effect does this repealing act hâve upon the présent action, 
which was brought under the provisions of the law of 1897, before it 
was repealed? Counsel for plaintiff in errer contend that, inasmuch 
as the law under which the ordinance for revenue purposes was 
passed has been repealed, the ordinance is repealed as to ail such pur- 
poses, and must be regarded as if it never existed, except for the pur- 
poses of those actions which were commenced, prosecuted, and con- 
cluded while it was an existing law, and rely upon the rule, announced 
in many authorities, that, where the right and remedy is given by stat- 
ute to bring a civil action for the collection of a license tax, the repeal 
of the statute destroys the remedy, unless the repealing statute con- 
tains a saving clause. Spears v. County of Modoc, ici Cal. 303, 35 
Pac. 869; Anderson v. Byrnes, 122 Cal. 273, 54 Pac. 821; State 
Hospital V. Flaherty, 134 Cal. 315, 66 Pac. 322; Bail v. Tolman, 135 
Cal. 375, dy Pac. 339, 87 Am. St. Rep. iio; City of Sonora v. Curtin 
(Cal.) 70 Pac. 674; Sutherland St. Const. §§ 162, 163, 166, and au- 
thorities there cited ; Endlich on Int. of St. §§ 478, 480. This princi- 
ple has been applied more frequently to pénal statutes, and it may be 
regarded as an established rule that the repeal of a pénal statute, 
without any saving clause, has the effect to deprive the court in which 
any prosecution under the statute is pending of ail power to proceed 
further in the matter, and in such cases the proceeding will be arrested 
at the very point where it is at the time of the repeal (Spears v. County 
of Modoc, supra), because "the repeal of the law imposing the penalty 
is of itself a remission" (Maryland v. Railroad Ce, 3 How. 534, 552, 
Il L. Ed. 714, and authorities there cited). 

The ordinance under discussion was adopted May 31, 1900. It 
went into effect 15 days thereafter. This action was commenced June 
25, 1900. The amendment to the Code, section 3366, was approved 
March 23, 1901. The judgment in this case was entered March 7, 
1902. Under thèse circumstances, does it necessarily follow that, be- 
cause a saving clause was not inserted, the act of 1901 should be given 
a rétrospective opération? Does this question not dépend upon the 
circumstances and conditions of each particular act, its nature and 
character? In the présent case the transaction between the parties, 
under the ordinance of 1900, was closed ; nothing was left to be done 
except to collect the license due, which was authorized by the law 
then in force. Upon the facts of this particular case, can it be said 
that it was the intention of the Législature, by the passage of the act 
of 1901, to annihilate the cause of action provided for in the act of 
1897, and terminate ail pending suits for its enforcement, or was it 
simply to take away the power of the board of supervisors in the future 
to license for revenue only ? 

In the City of Oakland v. Whipple, 44 Cal. 303, 305, which was an 
action for the recovery of a delinquent tax which was levied for the 
year 1869, and the action for its collection was commenced Januarj; 
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ly, 1870, it was argued that the law under which said action was com- 
menced was repealed after service o£ summons and before judgment; 
and it was there, as hère, contended that the act passed in 1870 (St. 
1869-70, p. 722, c. 493) repealed ail prior acts so far as they conflicted 
with that act, and that the plaintiff was left without any cause of 
action, and was not thefeafter entitled to maintain an action for the 
collection of a tax theretofore levied. The court said : 

"To hold that the act [of 1870] was intended to hâve a rétrospective opéra- 
tion, so as to affect taxes which had already hecome due, would be to hold 
that the Législature intended to remit ail those taxes. A resuit so mani- 
festly incompatible with the plalnest provisions of the Constitution would 
not be inferred, but must be made apparent by clear and unequivocal lan- 
guage. That construction is not necessary In order to give full efCect to the 
act, and. In our opinion, it was not intended that the act should hâve a rétro- 
spective opération; but the intent was that the taxes then due should be 
coUected aceording to the law then in force." 

In the Town of Belvidere v. Railroad Co., 34 N. J. Law, 193, 195, 
where an act authorizing the levying of a certain tax on the capital 
stock of the défendant was repealed after an assessment of the tax, 
but before its collection, it was held that the repeal did not prevent 
the collection of such tax, its collection being regulated by the gênerai 
tax law, which had not been repealed. In the course of the opinion 
the court said: 

"The gênerai légal rule, as found In Dwar. on Stat. 676, is referred to, viz., 
'That when an act of Parllament is repealed, it must be considered (except 
as to transactions passed and closed) as if It had never existed.' But even 
if we accept this définition as strictly correct In Its application to every case, 
still it is not percelved how, by force of It, the présent tax is to be avoided. 
The case seems to fall within the exception contained in the rule as just 
quoted. Thé assessment of thls tax closed and ended the transaction, so far 
as the act of 1862 (P. L. 1862, p. .344) was concerned. That act authorized 
the assessment, and appointed the mode of making it, but it had nothing to 
do with its collection, which was and Is altogether regulated by other acts. 
When, therefore, this assessment was made, the force of the act of 1862 was, 
with respect to it, whoUy spent and exhausted. The thing authorized to be 
done was completely done, and the conséquence is that, even on the most 
stringent application of the rule as claimed, a repeal of the statute cannot 
invalidate a proceedlng that was fuUy perfected while such statute continued 
in force. • * * As a question of intention, it is certainly very improbable 
that the Législature, in 1866, by the repeal of the act of 1862, intended to 
annul assessments which had been made under the latter act, and which re- 
mained uncollected by reason Of litigation, or from any other cause. Such 
a supposition would be most unreasonable. * * • As the tax now in con- 
troversy was assessed during the existence of the act of 1862, and as the 
proceedings for its collection do not dépend on that act, my conclusion is 
that the subséquent repeal of that statute cannot, on gênerai principles, in- 
validate such assessment." 

See, also, Dodge v. National Bank (C. C. A.) 109 Fed. 726, 731, 
and authorities there cited. 

The défendant in error contends that the license fee or tax, after 
the preliminary steps taken for its collection, became a debt (and it is 
so expressly declared to be in the ordinance in question), and that it 
had a vested right to collect the sanie. It has frequently been held 
that a direct tax, duly assessed and levied upon real or personal prop- 
erty, is not a debt within the broad meaning of that term. But a 
Hcense fee or tax does not stand upon the same plane. It is true that 



FLANIGAN V. SIERRA COUNTT. -3 

a vested right is usually based upon contracts, but it may aiso be based 
upon transactions in the nature of a contract. 

In Sutherland on Stat. Const. § 164, the autlior said : 

"When a right bas arisen on a contract, or a transaction In the nature of 
a contract authorized by a statute, and has been so far perfected that nothlng 
remains to be done by the party asserting such riglit, the repeal of the statute 
will not affect it or an action for Its enforcement. It has become a vested 
right, which stands independently of the statute." 

The same rule is laid down by the Suprême Court of the United 
States in Steamship Co. v. Joliffe, 2 Wall. 450, 455, 17 L. Ed. 805, 
where a pilot, licensed under a statute, had tendered his services to 
pilot a vessei dut of port, and such services were refused. The court 
held that his claim to the half pilotage fées allowed by the statute in 
such cases became perfect, and that the subséquent repeal of the stat- 
ute did not afïect the judgment rendered in an action brought to re- 
cover his claim. In the course of the opinion the court said : 

•'The transaction • • * between the pilot and the master or owner.i 
cannot be strictly termed a contract, but it is a transaction to which the law 
attaches similar conséquences; it is a quasi contract. The absence of assent 
on the part of the master or owner of the vessel did not change the case. 
In that large class of transactions designated in the law as 'implled cou- 
tracts,' the assent or convention which is an essential ingrédient of an actual 
contract is often wanting. * * * In such case the party malses no prom- 
ise on the subject, but the law, 'consulting the interests of morality,' implies 
one; and the llability thus arising is said to be a liability upon an implied 
contract." 

In the présent case the plaintifif in error did not directly promise to 
pay the license tax demanded by the défendant in error, but he herded 
and grazed his sheep in Sierra county when the law for the imposition 
and collection of the license tax was in full force and effect. He 
reaped the full benefit of the law, and then refused to comply with it. 
Do not thèse facts virtually bring this case within the rule announced 
in the Jolifife Case? 

Similar principles are announced in United States v. WiUiams, 8 
Mont. 85, 90, 19 Pac. 288, where the défendant sought to avail himself 
of the repeal of the régulations by the Secretary of the Interior forbid- 
ding the cutting of timber on the public land. In the course of the 
opinion the court said: 

"The question then arises, what were the rights of the United States in 
relation to this timber? * ♦ * The timber had been unlawfully eut and 
converted, and the right of the United States to receive compensation for its 
property completely vested. What effect, then, did the subséquent revocation 
of thèse rules and régulations touching the cutting of such timber hâve upon 
this right? We talie it that the modification of the rule is analogous to the 
repeal of the statute, and that its effect must be determined by the rules of 
law governlng the repeal of the statute under which the alleged right had 
arisen, and which was belng prosecuted in the courts, but still had not been 
reduced to a judgment." 

After referring to the gênerai rule, the court said : 

"But there are certain exceptions to this gênerai rule. Where trouble and 
expense may hâve been incurred, and suits may hâve been instituted, the 
effect of a rétrospective construction of repealing statutes is entlrely to dé- 
range the plans and defeat the arrangements of parties who hâve proceeded 
on the faitl» of antécédent législation; and an effort has been made to ar- 
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rest thèse testilts, and certain exceptions liave been madè to thls rétroactive 
législation. Where, then, a right in the nature of a contract bas vested 
nnder the original statute, then the repeal does not disturb it." 

The court Ihen states and approves the rule in the case of Steam- 
ship Ce, V. Joliffe, supra, and adds : 

"While the action in the présent case eannot be said to be one of contract, 
but an action of tort for the wrongful cutting and conversion of the timber of 
the plaintiff, it Is hard to imagine a distinction between the right to recover 
for trees eut and converted wrongfully, and money due for their dellvery 
under contract. If the right is vested in the one case, it seems to us it is 
equally as clearly vested in the other. Indeed, the timber, when eut may be 
deemèd personalty, and the plaintifC might walve the tort, and sue for it in 
assumpsit as so many cords of wood sold and delivered. It seems to us, then, 
that the plaintifC's right in this case cornes within the exceptions to the gên- 
erai rule already stated, by which the right of action is defeated upon the 
repeal of the law under which It was brought." 

The views already expressed are conclusive of the case, and render 
it unnecessary to consider other questions elaborately argued by coun- 
sel. The judgment of the Circuit Court is afifîrmed, with costs. 
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(Circuit Court of Appeals, Ninth Circuit. March 2, 1903.) 

No. 893. 

1. CONBTITDTIONAI, LaW— DELESATION OF LEGISLATIVE POWEK— ACT AUTHOR- 
IZING lÎEGntATlONS FOK PORBST RBSEEVATIONS. 

The provision of the sundry civil appropriation act of June 4, 1897, 
relatlng to forest réservations (30 Stat. 35 [V. S. Oomp. St. 1901, p. 1540]), 
which authorizes the Secretary of the Interlor to "make such ruies and 
régulations and establish such service as wlll insure the objects of such 
réservations, namely to regulate their occupaney and use and to préserve 
the forests thereon from destruction," and which itself prescribes the 
penalty for violation of such régulations, is not unconstitutional as dele- 
gating législative power to an administrative offlcer, but is a valid délé- 
gation of power to make administrative régulations in relation to détails 
necessary to carry out the purpose of the act. 

3, FoKEST Réservations — Validitt of Régulations — Exclusion op Sheep. 
Rule 13, made and promulgated by the Secretary pursuant to such 
authority, whiçh prohibits the pasturing of sheep and goats on public 
lands in the forest réservation, except in cases where permits for their 
, llmited grazlng may be granted by the Land D'epartment with the ap- 
proval of the Secretary, is a proper and legitimate exercise of the au- 
thority conf erred, which glves the Secretary the right to exclude from 
the réservations any class of llve stock found to be, destructive of the 
purpose foi: which they were created; and such rule eannot be said to 
créa te an unjust or illégal discrimination against the owners of the 
sheep, which constitute a class of live, stock differlng from any other in 
respect td pàsturage, and which has uniformly been recognized as a 
proper subject for spécial législation and régulation. 

& Same— Injonction Against Pastdhage of Sheep— Gbodnds. 

A bill flledjby the United States to enjoin the pàsturage of sheep in a 
forest réservation, in violation of the régulations prescribed by the Secre- 
tary of the Interlor, alleged tbat thé sheep pastured within the réserva- 
tion v?ère. coflamitting great and Irréparable injury to the publie lands 
thereln, and to the undergrowth, tlmbér, and water supply. Alfidavits 
filed In support oï such allégations recited that the sheep of défendants 
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destroyed undergrowth, young and growlng trees and seediings, and ate 
and destroyed the roots of the Tegetation and grasses, leaving the ground 
bare and subject tp dlsastrous washings by tbe rains, to tbe irréparable 
Injury of the resetvation. Held, that such allégation and showing con- 
stituted a suABcient ground for the granting of a prellmlnary injunction. 

4. EqUITY— SUFPICIBNCY OF BiLL— MULTIFAKIOUSNESS. 

A bill by the United States against a number of défendants, to enjoin 
them from pasturing sheep in a forest réservation, is not subject to the 
objection of misjolnder and multifariousness where It allèges that de- 
fendants are pasturing two bands of sheep in the réservation, and con- 
tains no averments which show or indicate any separate or distinct 
rights or difCerent interests as between the several défendants. 

Appeal from the Circuit Court of the United States for the Northern 
District of California. 
For opinion below, see Ii8 Fed. 199. 

Charles H. Fairall and H. R. McNoble, for appellants. 
Marshall B. Woodworth. U. S. Atty. (P. C. Knox, U. S. Atty. Gen., 
of counsel), for appellee. 

Before GILBERT and ROSS, Circuit Judges, and HAWLEY, Dis- 
trict Judge, 

HAWLEY, District Judge. This suit was brought to enjoin the 
plaintifïs in error, défendants in the court below, from herding and 
grazing sheep on the Stanislaus forest réservation, situate in the 
Northern District of California. The bill of complaint allèges, among 
other things, "that the Président of the United States of America did, 
on the twenty-second day of February, 1897, and by virtue of the au- 
thority vested in him by section 24 of the act of March 3, 1891 (26 
Stat. 1103 [U. S. Comp. St. 1901, p. 1537]), create and set apart from 
the public lands and domain of the United States, certain public lands 
within the state of California," known as the "Stanislaus Forest Réser- 
vation"; that under and by virtue of an act of Congress approved 
June 4, 1897, entitled "An act making appropriations for sundry 
civil expenses of the government for the fiscal year ending June 30, 
1898, and for other purposes," (30 Stat. 35 [U. S. Comp. St. 1901, p. 
1540]), the Secretary of the Interior was vested with authority to make 
such rules and régulations, and establish such service, as would insure 
the objects for which forest réservations were created under section 
24 of the act of March 3, 1891 ; that the Secretary of the Interior 
did, under and by virtue of the authority vested in him under the act 
of Congress of June 4, 1897, make, prescribe, and promulgate on De- 
cember 23, 1901, rule 13, which declared that "the pasturing of sheep 
and goats on the public lands in the forest réservation is prohibited," 
provided that in certain named states and localities, where the con- 
tinuous moisture and abundant rainfalls make rapid renewal of herb- 
age and undergrowth possible — ■ 

"The Oommlssioner of the General Land Office may, with the approval of the 
Secretary of the Interior, allow the limited grazing of sheep within the re- 
serves or parts of reserves * * • and also provided, that when it shall 
appear that the limited pasturage of sheep and goats in a reserve, or part 
of a reserve, in any state or territory wlll not work an injury to the reserve, 
that the protection and improvement of the forests for the purpose of Insur- 
Ing a permanent supply of timber and the condition favorable to a continuous 
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water flo-*-, and the water Supjily of the people will not be adversely affected 
by the présence of sheep and goàts withln the reserve, the Oonjmissionçr of 
the General I^ind Office may, wlth the approval of the Secretary of the In- 
terior, also alld^r the limited graiing of sheep and goats within such reserve. 
Permission to ^àze sheep and goats within the reserves will be réfùsed In 
ail cases where such grazing Is detrlmental to the reserves or to the Interests 
dépendent thereon. • • • The pàsturlng of livestock, other than sheep 
and goats, will not be prohlbited in the forest reserves so long as it appeara 
that Injury Is not being done the forest growth and water supply, and the 
rlghts of others are not thereby jeopardized. Owners of ail livestock will be 
requlred to make application to the Oomûiissioner of the General Land Office 
for permlts to graze their animais within the reserve. Permits will only be 
granted on the express condition and agreement on the part of the applicants 
that they will agrée to fully comply with ail and slngular the requirements 
of any law of Congress now or hereafter enacted relating to the grazing of 
livestock in forest reserves, and with ail and singular the requirements of any 
rules and régulations now or hereafter adopted in pursuance of any such law 
of Congress." 

The bill further allèges that the défendants, in July, 1902, did con- 
duct and drive upon the Stanislaus réservation "two bands of sheep, 
numbering two thousand sheep or thereabouts in each band, for the 
purpose and with the object of grazing, pasturing, and feeding said 
sheep upon the grass, herbage, and undergrowth, growing and being" 
upon the Stanislaus forest réservation, in violation of the thirteenth 
paragraph of the rules and régulations of December 23, 1901. That 
said sheep hâve been and remained upon said réservation continuously 
up to the présent time, and now are, and still remain, upon the said 
réservation, grazing, pasturing, and feeding upon the grass, herbage, 
and undergrowth growing upon said réservation, in violation of para- 
graph 13 of the rules and régulations above referred to ; that said de- 
fendants hâve not, nor has either of them, obtained for himself or any 
one else a permit from the Commissioner of the General Land Office, 
approved by the Secretary of the Interior, allowing or permitting the 
grazing and pasturing of said sheep upon said réservation ; that said 
sheep are "committing great and irréparable injury to the said public 
lands of the Stanislaus forest réservation, and to the grasses, herbage, 
and undergrOAvth growing and being upon the public lands of said 
Stanislaus forest réservation, and to the timber and water fîow and 
water supply in and upon the public lands of said Stanislaus forest 
réservation, by grazing and pasturing upon the same, and upon the 
grass, herbage, and undergrowth growing and being upon the public 
lands of said Stanislaus forest réservation, and by drinking from the 
water flow and the water supply in said Stanislaus forest réservation, 
and by the tramping, traveling, and driving of said sheep onto and 
upon the public lands of said Stanislaus forest réservation." And, in 
support of the équitable relief asked for, the bill contains the further 
averment that, unless said défendants are restrained and enjoined from 
further allowing their sheep to graze upon said réservation, "great 
and irréparable injury will ensue to the pubHc lands of said Stanislaus 
forest réservation." Affidavits were filed in support of the averments 
in said bill as to the injury resulting to the lands of said réservation, 

Upon the filing of the bill, the court made an order requiring de- 
fendants to appear and show cause, if any they could, why they should 
not be enjoined from the commission Oi the acts complained of, and 
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in the meantime issued a restraining order enjoining them from the 
commission of such acts. The défendants appeared and moved to 
dissolve the restraining order, on the ground that it was issued with- 
out right, and that the bill is without equity. At the same time the 
défendants interposed a demurrer to the bill, on the ground that it 
does not state facts sufïïcient to constitute a cause of action, or entitle 
the complainant to any relief, and upon the further ground that there 
is a misjoinder of parties défendant, in this : that there is no joint act, 
or joint threatened act, of the parties mentioned in the bill. Upon the 
hearing of the motion, supplementary afïidavits were fîled by both 
parties, one of which — the aÔidavit of Newhall in support of the bill — 
was more spécifie, with référence to the ground that the acts commit- 
ted constitute irréparable injury, than was alleged in the bill, in this : 
that the sheep "not only eat and destroy the végétation, grasses, under- 
growth, young and growing trees and seedlings, upon said lands, but 
that they devour and eat up and destroy the roots of said végétation, 
grasses, undergrowth, young and growing trees and seedlings, to the 
permanent and irréparable injury of said Stanislaus forest reserve; 
* * * that the devouring and destruction of the végétation, grass- 
es, undergrowth, young and growing trees and seedlings, in the man- 
ner hereinbefore specified, leaves the earth bare and liable to disas- 
trous washings out by the rains, leaving no soil or earth, but bare 
rock, which renders the growth of végétation, grasses, undergrowth, 
young and growing trees and seedlings, extremely difificult, and in 
many cases impossible, ail to the irréparable damage and injury of 
said Stanislaus forest reserve, and the purposes for which said forest 
reserve were created." 

The court, upon the hearing, overruled the demurrer, and granted 
an order for an injunction pendente lite. This appeal is from the 
order granting the injunction. 

The contention of counsel for appellants is (l) that the rules herein- 
before referred to "discriminate against the owners of sheep"; (2) 
that the appellants "had an implied license to pasture [their sheep] 
upon the public domain" ; (3) that the act of Congress approved June 
4, 1897, is an "unauthorized délégation of législative authority to 
an administrative officer" ; (4) that "no irréparable injury is shown" ; 
and (5) that "there is a misjoinder of défendants." And upon thèse 
several points they cite many authorlties. 

It must be admitted that the législative authority of the United 
States is vested in Congress, and that Congress has no authority to 
delegate législative power to the Secretary of the Interior, or to any 
administrative officer the authority to make laws ; and if the act of 
Congress approved June 4, 1897 (30 Stat. 35 [U. S. Comp. St. 1901, 
p. 1540]), is legally susceptible of the construction contended for by 
appellants, it would clearly be unconstitutional. By that act the Secre- 
tary of the Interior was authorized to "make such rules and régula- 
tions and establish such service as will insure the objects of such 
réservations, namely, to regulate their occupancy and use and to pré- 
serve the forests thereon from destruction." Does this language 
delegate any power to the Secretary of the Interior to make a law, or 
does it simply confer upon the Secretary an authority to adopt such 
122 F.— 3 
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rules and regulatiofts as toi him may seem fit ând proper in order to 
secyre the ohjects for which .thë réservation was created; such acts to 
be exercised under and in pursuance of the law enacted by Congress? 
Let us see. i.Congress cannot delegate its power to make a law; but 
it can make a law to delegate a power to an administrative ofEcer to 
détermine a fact or condition of affairs in regard to which the law 
makes its own action dépend. 

In Railroad Co. v. Commissiohers of Clinton County, l Ohio St. 
TJ, 88,: the cojrrect rule upon this subject, and the distinction existing 
betwteen'these two lines of cases, is clearly and correctly stated. The 
court said: 

"The true distinction, therefore, Is between the délégation o£ power to 
malsé the làw, which necessarily Involves a discrétion as to what It sball be, 
and conferring an authority or discrétion aS to its exécution, to be exercised 
under and in pursuance of the law. Ttie first cannot be done;' to the latter 
nq valid objection can be made." 

In Port Royal M. Co. v. Hagood (S. C.) 9 S. E. 686, 3 Iv. R. A. 841, 
844, the Législature, having the power to grant or refuse a license to 
mine phosphate rock in navigable streams, delegated thiS power to 
the Board of Agriculture, and declared that "it shall be within the 
power afid authority of the said board to grant or refuse the said 
license, as the said board may, in its discrétion, deem best for the in- 
terests of the State." 18 St. at Large, S. C. p. 779. In the course of 
the opinion, the court said : 

"It Js ilndoubtedly true that législative power cannot be delegated, but It 
is not al'Ways easy to say what is and what Is net législative power, in the 
sensé of the prlnciple. The Législature Is only In session for a short perlod 
of each year, and during the recess cannot attend to what might be called 
the 'business affairs' of the state. From the necessity of the case, as well 
as the chtfracter of the business Itself, that must be perfonned by agents ap- 
pointed for that purpose. * * * The numerous authoi-lties cited in the 
argument shoW conclusively that, whlle it is necessary that the law itself 
should be full ànd complète as it cornes from the proper lawmaklng body, it 
may be, indeed, must be, lef t to agents, in one f orm or another, to perf orm 
acts of executive administration, which are in no sensé législative." 

Rule 13 promulgated by the Secretâry of the Interior is in accord 
with the provisions of the act of Congress, and, in our opinion, was a 
valid and legitimate exercise of the authority delegated to him to make 
such rules and régulations as -WOuld insure the objects of such réserva- 
tions. The Secrètary, by adopting this rule, acted simply as the arm 
that carrie^ out the législative will. He did not invade any of the 
functions of Congress. He did not makè any law, but he exercised 
the authority given to him, and made rules to préserve the forests on 
the réservations from destruction. Such rules, within constitutiotial 
limits, hâve the force and effect of law, and it is the duty of courts 
to protect and enforce them in order to uphold the law as enacted by 
CongresS. As was said by the court in Locke's Appeal, 72 Pa. 491, 
499, 13 Am-Tlèp. 716: 

"To deny thls-would be to stop the wheels of government. There are many 
thlngs, upon which wise an4 useful législation must dépend, which cannot 
be known to the lawmaklng power, and must therefore be a subject of in- 
quiry and determllnatlon outside of the halls of législation." 
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The national courts hâve universally upheld and sustained such 
rules and régulations made by its administrative officers, under the 
authority given by an act of Congress, whenever made necessary to 
carry out and enforce the provisions of the law. "It is a gênerai 
principle of law, in the construction of ail powers of this sort, that, 
where the end is required, the appropriate means are given." United 
States V. Bailey, 9 Pet. 238, 255, 9 L,. Ed. 113. There are many acts 
of Congress which are regulated by direct législation, wherein gênerai 
provisions are made concerning the subject-matter thereof, and in 
such acts, wherever it becomes necessary so to do, authority may be 
conferred and power given to an administrative officer, vjrho is required 
by the law to act under its gênerai provisions, to prescribe the détails 
which must be pursued in the exécution thereof, for, as was said by 
Chief Justice Marshall in Wayman v. Southard, lO Wheat. I, 43, 6 
L. Ed. 253, "Congress may certainly delegate to others powers which 
the Législature may rightfully exercise itself." 

The views upon this subject, which we hâve briefly expressed, are 
sustained by numerous authorities : Field v. Clark, 143 U. S. 649, 
693, 12 Sup. Ct. 495, 36 L,. Ed. 294; Caha v. United States, 152 U. S. 
212, 222, 14 Sup. Ct. 513, 38 L. Éd. 415; Bushnell v. Leland, 164 
U. S. 684, 685, 17 Sup. Ct. 209, 41 L. Ed. 598, and authorities there 
cited; Railway Co. v. Ohio, 165 U. S. 365, 17 Sup. Ct. 357, 41 L. 
Ed. 747; United States v. Ormsbee (D. C.) 74 Fed. 207, 209; United 
States v. City of MoHne (D. C.) 82 Fed. 592, 598; Grady v. United 
States, 39 C. C. A. 42, 98 Fed. 239 ; Chatfield v. City of New Haven 
(C. C.) no Fed. 788, 792. 

The rules and régulations prescribed by the Secretary of the Interior 
do not unjustly or illegally discriminate against the owners of sheep. 
They do not draw an arbitrary distinction between sheep and cattle or 
other live stock. They do not create any improper classification, or 
create any spécial privilèges in violation of the provisions of the consti- 
tution. They simply carry out the object and purpose of the law in 
regard to the forest réservations. Sheep, as a species of live stock, 
are separable from other domestic animais, and are so treated in the 
laws of the several states. A law which requires a license to herd and 
pasture sheep is not unconstitutional, and does not constitute an im- 
proper classification. Ex parte Mirande, 73 Cal. 365, 14 Pac. 888; 
Flanigan v. The County of Sierra, 122 Fed. 24, and authorities there 
cited. 

The Secretary of the Interior having, under the law, power to 
regulate the occupancy and use, "and to préserve the forests thereon 
from destruction," has the right to prescribe such rules as will prevent 
the entering upon such réservations any class of live stock which is 
found to be destructive of the objects of the réservation. Such rules 
and régulations do not corne within the ban of class législation pro- 
hibited by the Constitution. The rules and régulations operate alike 
on ail persons and property similarly situated, and do not deny to any 
one the equal protection of the law. There is no prohibition against 
législation of this gênerai character. "The greater part of ail législa- 
tion is spécial, either in the objects sought to be attained by it, or in 
the extent of its application. * * * Such législation does not in- 
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f ringe upon the clause of the f ourteenth amendment requiring equal 
protection of the laws, because it is spécial in its character." Rail- 
way; Co.. V. Mackey, 127 U. S. 205, 209, 8 Sup. Ct. 1161, 32 L. Ed. 
107; Barbier V. Connolly, 113 U. S. 27, 31, 5 Sup. Ct. 357, 28 h. Ed. 
923, Duncan v. Missouri, 127 U. S. 382, 14 Sup. Ct. 570, 38 h. Ed. 
485; Plessy V. Ferguson, 163 U. S. 537, 16 Sup. Ct. 1138, 41 h. Ed. 
256. 

We are of opinion that the showing made on the hearing for the 
issuance of an injunction pendente lite was sufficient. If the alléga- 
tions in the complaint were jveak in this regard, as intimated by the 
circuit- judge, the defect in this particular was, for the purpose of the 
hearing, supplied by the supplemental affîdavit of Newhall. 

Upon the point that there is a misjoinder of défendants, and that the 
complaint is multifarious, appellants cite several authorities, which are 
not, in our opinion, applicable to the facts of this case. They relate 
more particularly to cases where persons are engaged in distinct and 
separate wrongs "in no wise connected by the Hgament of a common 
purpose." 15 Ency. PI. & Pr. 562, and authorities there cited. In 
the présent case it is clearly shown, by the averments in the bill, that 
the principles of law, the facts pleaded, and the trespass committed, 
are ail identically the samé against each and every of the défendants. 
The remedy sought and the relief asked for by the complainant is also 
the same against each and ail of the défendants. There are no aver- 
ments in the bill which indicate any separate or distinct rights, or 
différent interests, between any of the défendants. The acts alleged 
against the défendants are of tlie same character, and, so far as appears 
from the bill, the défendants are acting in common under the same 
claim of right, and hâve a common interest touching the matters al- 
leged in the bill, and in such case they may be joined as défendants, 
and their joinder might also be sustained for the purpose of avoiding 
a needless multiplicity of suits. I Story, Eq. Jur. §§ 284, 285 ; i 
Pomeroy, Eq. §§ 256, 274; 15 Ency. El. & Pr. 678, 679, and authori- 
ties there cited; Gaines v. Gronan, î Woods, 118, Fed. Cas. No. 5,176; 
Railroad Go. v. Walker (G. C.) 47 Fed. 681, 682 ; Bailey v. Tillinghast, 
40 G. G. A. 93, 99 Fed. 801, 807, and authorities there cited. 

The order of the Circuit Court is afïirmed. 



StFMMERS V. ABBOTT. 

(CîrcTiIt Court. of Appeals, Eighth Circuit. March 23, 1903.) 

No. 1,759. 

1. BANKRUPTOYrr-ASSI&NMENT FOR BbNEFIT OF CrBDIïORS— FrAUD — SERVICES 01" 

Assignée — ^Compensation. 

Where an Insolvent made an assignment o£ ail his property for tlie 
equal beneflt of ail his credltors which contained no secret trust, and 
which was wlthout fraud In fact, but was made in an honest attempt to 
hâve his property administered for the beneflt of his credltors, and the 
assignée devoted a large part of his tiine in disposing of the property 
conveyed, and acted honestly and carefuUy, after eonferrlng with at- 
torneys representing a considérable nùmber of the insolvent's creditors, 
Buch assignment, though constituting an àct of bankruptcy, was not 
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fraudulent In law, under the bankrupt act; and lienee tlie assignée, on 
tuming over the proceeds of the sale of the property to a trustée in 
bankruptcy subsequently appointed, was entitled to compensation for the 
services of himself and his attorneys. 

2. SaME — CONSTBCCTION. 

The banl£rupt act does not make it obligatory on an insolvent debtor 
to take the beneflt of the act. 

Appeal from the District Court of tlie United States for the Eastern 
District of Missouri. 
For opinion below, see ii6 Fed. 687. 

On the ISth day of September, 1901, Adolph Rosenthal and Lewis J. 
Lehman, a partnershlp doing business in the flrm name and style of Rosenthal 
& Lehman, made a gênerai assignment of ail their property for the equal 
beneflt of ail their creditors to Smith W. Summers, trustée. The assignée 
took possession of the property assigned to him by the deed of assignment, 
consisting of a large and varied stock of merchandise, and, after selling a 
portion thereof at retail, sold the remainder in bulk; realizing for the whole, 
in cash, over $40,000. On the 25th of October, 1901, the graritors in the deed 
of assignment were adjudged bankrupts on the pétition of their creditors. 
On the 20th of January, 1902, A. L. Abbott was elected trustée, and on the 
8th day of February flled his pétition in the bankrupt court, praying that 
Smith W. Summers, the assignée under the deed of trust, be required to turn 
over to him the proceeds of the sale of the bankrupt property. The assignée 
did not dispute the trustee's right to the fund in his hands. but flled an 
answer settlng out at length and in détail the services performed and ex- 
penses incurred by him in his administration of his trust, and asked for a 
reasonable alloivance therefor, and for len\f' to turn over to the trustée in 
bankruptcy the balance of the money. Thereupon the court made the fol- 
lowing order: 

"And It further appearing to the court that the respondent, Summers, 
claims to hâve expended money, rendered services, and incurred obligations 
in caring for and preserving the estate of said bankrupts, and converting said 
estate into money, and it further appearing that it is necessary to take au 
accounting of and concerning the same in order to détermine finally the 
amount of money to be turned over to the petitioner by the respondent, it is 
ordered that an accounting be had of and concerning ail sums of money re- 
ceived by the respondent, Summers, as the proceeds of the sale of ail of the 
property described in the pétition herein, and of the collection of the accounts 
in said pétition mentioned, and of ail other sums of money reeeived by the 
respondent while in charge of the property or assets of said bankrupts, and 
of ail moneys paid out, services rendered, and obligations incurred by the 
défendant in caring for and preserving the estate of said bankrupts, and in 
converting said estate into money, and that Walter D. Coles, Bsquire, be, 
and he is hereby, appointed spécial master to take such accounting, and report 
his conclusions thereon, togetlier with such évidence as he may take, to this 
court, with ail convenient speed." 

The spécial master made a very full report on the facts and the law. He 
found the facts substantially as the appellant claimed them to be, but ruled 
against him on the law. The spécial master held the deed of assignment, 
though honest In fact, was fraudulent in law, and that the assignée under 
the deed should be treated as a fraudulent vendee, and denied any compensa- 
tion for his services, other than "the su m of $400 as compensation for his 
services in preserving the property of the bankrupts subséquent to the filing 
of the pétition In bankruptcy." The court confirmed the master's report, and 
respondent, Summers, thereupon appealed the case to this court. 

Montague Lyon and S. L. Swarts, for appellant. 
Moses N. Sale and Lee Sale, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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CALDWELL, Circuit Judge, after stating the case as above, 
delivèréd the opinion of the court. 

The deèd 6f assignment covered ail the property of the bankrupts. 
It was honestly made for the laudable purpose of applying ail the prop- 
erty of the debtors to the payment, ratably, of ail their debts. This 
is conceded. No claim is made that there was a secret trust reserved 
for the grantors' benefit, or that there was otherwise any fraud in fact 
in the exécution and delivery of the deed. It was not made to hinder, 
delay, or defraud creditors, but to pay creditors. Fraud cannot be 
predicated of such a deed. It constituted an act of bankruptcy, which 
entitled the debtors' creditors, if they saw proper to dp so, to hâve the 
administration of the trust transferred from the assignée to the bank- 
rupt court, but this is no impeachment of the honestyof the transac- 
tion ; and'the debtors, when adjudged bankrupts, would be entitled to 
their discharge, precisely as though they had made no such assign- 
ment. It is also admitted that the appellant, who was named in the 
deed as assignée, accepted the trust in good faith, and for the purpose 
of executing it according to law and the terms of the deed; and that 
he did exécute it intelligently, successfully, and honestly, is conceded. 
Neither fraud in fact nor in law can be imputed to such an assignée. 

The contention of the trustée in bankruptcy is that ail assignraents 
for the benefit of creditors since the passage of the bankrupt act are 
fraudulent, a,.nd that every assignée under such a deed is a fraudulent 
vendee or assignée, and hence entitled to no compensation for his serv- 
ices. This contention is probably grounded on the assumption that it 
is the légal duty of an insolvent debtor who wants to apply his prop- 
erty to the payment of his debtS to apply to the bankrupt court to be 
adjudged a bankrupt, and then turn his property over tO' the trustée of 
his estate in bankruptcy. But neither in the présent nor any previous 
bankrupt law this country has ever had will there be found any pro- 
vision making it obligatory upon al debtor to go into court and hâve 
himself adjudged a bankrupt. The bankrupt act déclares the making 
of "a gênerai assignment for the benefit of his creditors" shall consti- 
tute an act oJ bankruptcy, but it nowhere déclares that when the debtor 
has committed an act of bankruptcy he shall go iîito the bankrupt 
court and hâve himself adjudged a bankrupt. Many debtors who com- 
mit acts of. bankruptcy struggle on and finally pay ail the debts they 
owe, which is much more than would hâve been done had they gone 
into the bankrupt court and had themselves adjudged bankrupts. It is 
open to the creditors of one who has committed an act of bankruptcy 
to proceed to hâve him adjudged a bankrupt, but it is optional and not 
obligatory upon his creditors to do this. As a matter' of fact, thou- 
sands of debtors commit acts of bankruptcy who are never adjudged 
bankrupts ; their creditors preferring to let their debtor administer 
his own estate, rather than turn it over to a bankrupt court. 

It is equally a mistake to suppose that every act of bankruptcy is 
a fraudulent act, ànd every bankrupt, perforée, a knave. There is 
nothing in the bankrupt act that lends any sanction to such a doc- 
trine. Inability to pay debts does not constitute fraud, and is not 
évidence of fraud, under the bankrupt law or any other law ; but it 
does, under certain conditions named in the bankrupt act, constitute 
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an act of bankruptcy. The bankrupt act was not enacted for cred- 
itors alone, but for debtors as well. It says to the creditors : "If you 
are not satisfied to let your crippled debtor pursue his business and 
try to work eut and pay his debts, you can, for any of the causes 
set out in the act, hâve him adjadged a bankrupt, and ail his property 
— save his exemptions — immediately applied to the payment of your 
debts ; but, if you do this, your debtor will be entitled to a discharge 
from ail further liability on account of your debts." So far is the 
act from treating a bankrupt as a knave and guilty of fraud because he 
is unable to pay his debts, that it makes him the chief beneficiary 
under the act. We are speaking, of course, of honest debtors. 

It not being obligatory on the debtors in this case to voluntarily 
go into bankruptcy, and being unable to pay their debts, and having 
a large amount of property, which they honestly and in good faith 
desired should be applied ratably to the payment of their debts, they 
had a perfect légal right to make the deed of assignment to accom- 
plish that laudable purpose. It was the only mode of accomplishing 
the object that was open to the debtors, short of applying to hâve 
themselves adjudged bankrupts, which they did not want to do, and 
which they were under no légal obligation to do. It constituted an 
act of bankruptcy, but it was not a fraudulent act; and, if no créd- 
iter chose to complain to the bankrupt court, it would remain valid 
and effectuai for ail purposes. Undoubtedly it was an act for which 
the debtors rendered themselves liable to be adjudged bankrupts, 
not because it was a fraudulent or illégal act, but because it was an 
act which the bankrupt law says shall constitute an act of bank- 
ruptcy. In this respect the bankrupt act is not unlike the attach- 
ment laws of most of the states. By those laws, in addition to the 
grounds of attachment based on the fraudulent action of the debtor, 
the simple nonresidence of a debtor is made a gTound of attach- 
ment. Obviously a debtor is not guilty of a fraud because he does 
not réside in every state in which he owns property liable to attach- 
ment. And no more is an honest insolvent debtor guilty of fraud 
for turning over ail his property to his creditors, or, what is the 
same thing, to an assignée for their use, to be applied to the pay- 
ment of his debts according to the rule of the bankrupt law. 111- 
considered expressions may be found to the effect that the bankrupt 
law makes it obligatory upon every insolvent debtor, belonging to 
any of the classes embraced by the act, to hâve himself adjudged 
a bankrupt, and brands him as a moral delinquent and stamps his 
every act as fraudulent if he does not do so. The law is not so 
harsh or so unreasonable. It does not brand every bankrupt as a 
rogue. There are many honest men adjudged bankrupts, and many 
rascals who are never adjudged bankrupts. Bankrupts, like ail other 
persons, are to be judged by the purpose and intent of their acts. 

While the creditors did proceed to hâve the debtors adjudged 
bankrupts, they seem afterward to hâve repented of their action, for 
they appear to hâve permitted the assignée to gO' forward under 
the deed and finally administer the estate. No proceeding was insti- 
tuted to take the property out of his hands, or to restrain him from 
selling it, or to interfère in any manner with his administration of the 
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trust. Hè 'vtJSLS not only permitted, but encouraged, td go forward 
and close up the business'. The spécial masterinakes the following 
finding: 

"The spécial master further flnds that the respondent devoted practically 
ail hls tlnje to thé condùct of his sald trust from September 18, 1901, to 
October 27,; 1901, and that, In dlsposing of the property conveyed to him 
by bankrupts, he acted honestly, prudently, and carefuUy. The spécial mas- 
ter further flnds that the respondent conf erred with attorneys representing 
a considérable number of credltors as to the manner in which he was con- 
ducting or proposed to conduct the business and dispose of the property, and 
that said attorneys, on behalf of said credltors, gave their assent to the course 
of conduct followed by respondent, but that certain other creditors did not 
so assent to ïespondent's conduct of said estate." 

Clearly, upon thèse facts, the appellant was guilty of no fraud ; and 
he and his légal àdvisers should be paid a fait and reasonable com- 
pensation for their services, such as they would havé been entitled 
to if there 4iad been no adjudication in bankruptcy. To prevent mis- 
apprehension, it is proper to say that this case has none of the odious 
features about it that sometimes crop out in cases where insolvents 
make deeds of assignment for the professed benefit of their creditors, 
but which are in fact made to embarrass and defraud them, and 
where the assignée is a wilHng instrument of the fraudulent debtors. 
In such cases, according to an old and well-settled principle, quite 
independent of the bankrupt act, neither the assignée nor his attor- 
nCy is entitled to any compensation for their services out of the fund. 

This case seems to hâve been brought into this court to obtain an 
adjudication of the question whether the appellant is entitled to 
recover a fair and just compensation for his services. We think he 
is, but we are unable to détermine from the record before us (the 
testimony taken by the master not being in the record) just what 
that compensation should be. The order, therefore, will be that the 
judgment of the District Court be reversed, and the cause remanded 
to that court, with directions tô refer it to the spécial master, with 
instructions to ascertain and report to that court what sum would 
be a just and reasonable compensation for the appellant's services, 
and those ofhis attorneys. 



NATIONAL SALT CO. v. INGEAHAM. 

(Circuit Court of Appeals, Second Circuit. Mareh 6, 1903.) 

No. 95. 

. Corporationst-Validitt dp Conïracts— Discrimination bbtween Stock- 

H0LDER8. 

Certiflcates of indebtedness issued by a corporation to a certain class 
of stockholders, who obtained their stock by exchanging therefor stock 
of another corporation, by which it obligated itself to make semiannual 
payments to the holders during flve years, pursuant to a contraet, the 
effect of which was to give to such stockholders fixed divideuds during 
such time, regardiess of the earalngs of the company, are illégal and 
void. 

ni. See Corporations, vol. 12, Cent. DIg. § 581. 
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t. Negotiabi-b Instkuments— Rights OB' PuKCHASKR— Notice of IrrvAiiiDiTT. 
A purchaser of certlflcates of Indebtedness issued by a corporation, 
•whlch contain a référence to the agreement under whlch they were is- 
sued, is chargeable with notice of the contents of such agreement, al- 
thougli the certlflcates are negotiable in form; and where, because of 
the illegality of such agreement, the certiflcates were void In the hands 
of the original holders, they are also void in the hands of the purchaser; 
nor does he acquire any greater rights by surrendering such certiflcates 
In accordance with their terms, and obtaining new ones in their place, 
Issued in his name. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This cause cornes hère upon appeal from a judgment of the Cir- 
cuit Court, Eastern District of New York, entered upon a verdict 
directed by the court in favor of the défendant in error, who was 
plaintifï below. 

H. P. Twombley, for plaintifï in error. 
John J. Crawford, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The action is brought to recover on 
12 separate certiflcates of indebtedness, amounting in the aggregate 
to $12,495. They are alike in form; the dates and amounts differing; 
eight of them ($9,222.50) in the name of plaintifï; four of them ($3,- 
272.50) in the name of Robert S. Ingraham, who before the com- 
mencement of the action assigned them to plaintifï. The foUowing, 
which is the certificate set out as a first cause of action, shows the 
form in which they were executed: 

"$612.50. New Jersey, N. J., February 18, 1901. 

"National Sait Company (of New Jersey) hereby agrées to pay at the oASee 
of the American Trust Company, Cleveland, Ohio, to George S. Ingraham 
or order Six hundred twelve and ^o/ioo Dollars in seven equal semiannual 
installments, beginning July 1, 1901. The failure to pay any installment 
when due shall make ail future installments become at once due ànd pay- 
able. Until such default shall hâve occurred the National Sait Company 
may at any time cause its liability under this instrument to be discharged 
by paying the amount of ail future installments hereby secured to The 
American Trust Company of Cleveland, Ohio, in trust to pay the same to the 
registered holder hereof upon demand. 

"Sald National Sait Company bas agreed that no contract for the purchase 
of exhaust steam entered Into by The United Sait Company prior to October 
Ist, 1899, and that no improvements ereeted or to be erected by The United 
Sait Company for utllizing said steam in the manufacture of sait, shall be 
mortgaged, encumbered or in any manner disposed of until this obligation 
Is paid or discharged, and that until such time no money borrowed or ad- 
vaLced by the National Sait Company for extending, Improvlng or operating 
any property of the United Sait Company shall be made a charge upon or 
lien against the property or assets of the The United Sait Company. And 
until such payment or discharge shall be made, said National Sait Company 
has further agreed that The United Sait Company shall not otherwlse than 
by licenSes sell or dispose of any Interest In any patented process for the 
manufacture of sait, now owned by The United Sait Company or for which 
it shall hâve applied for Letters Patent prior to November 15, 1899, and that 
upon ail IScenses issued by said Sait Company, there shall be paid to It a 
royalty bf àt least 25 cents per ton, settlement for which shall be made 
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quarterly, To Jointîy and ratably securè the payngient of tSis obligation 
and otliers of Uke ténor and also the performance of thë ' foregoing agree- 
ments, sald National Sait Company bas endorsed In bjank and deposited wlth 
Thé American Trust Company, of Caevéland, Ohlo, as trustée, ail stock of 
' the United Sait Company acqulred by It under an option given by certain 
stockholders of said Company, bearlng date July 20th, 1899. Tbe terms npon 
■whlch sàld stock bas been deposited are' set fortb In a déclaration of trust 
exeeuted by eald National Sait Company, dàted October 2nd, 1899, and flled 
at the office of sald Trust Company. 

"Upon surrender and cancellation of thls obligation, the National Sait Com- 
pany will from time to time upon demand is^ue new agreements of Uke ténor 
for such amounts as the holder may désire, ndt exceeding, however, in the 
aggregate the amount then remainlng unpald thereon. 

"Thls Instrument shall not be valid uptil counterslgned and registered by 
the said Trust Company. National Sait Company, 

"[SéalJ By A. S, White, Président 

"Attest.-: 

"John Alving Young, Secretary, 
"[Seal.] 
"Countersigned and reglsterodi 

"The American Trust Company, 

"By F. F, Sanford, Asst. Secretary. 
''[Internai Revenue stamps, 35 cents.] 
"[Indorsed on back of original certificate:] Internai Revenue Stamps to 
the amoupt of S5c. afflxed. to this instrument and cancelled by me at the re- 
quest of Geo. S. Ingraham, this 29th day of April, 1902.-^Penalty $10 col- 
lected.— Chas. H. Treat, Collector, 2nd Dlst. N. ï." 

Plaintifï bought thèse 12 certificates from a firm of brokers in 
February or Match, 1901. They stodd at that time in différent 
names, and weré seiït to the American Trust Corapariy of Cleveland 
to be transferred to his name and to that of Robert S. Ingraham. 
The certificates sued on are the new ones issued in' their names in 
exchange -for those bought. The sale of thèse certificates carried 
with it a certain amount of stock of the National Sait Company at 
115 (appa*ently, loo shares of preferred and 100 shares of common), 
and stock certificates (i. e., certificates of deposit of this stock) were 
issued to tjiejngrahams by the American Trust Company of Cleve- 
land. The *plaîntifif testified : 

"What \ patd, I pald both for the certificate of indebtedness and for thèse 
certificates pfl ; stock. I understood at the time that the stock was held in 
the American Trust Company under thls trust agreement I knew that 
when I bought I thls stock. That Is true as to ail of It. * » • There was 
no separate, quotation In the market for such stock as this. Stock of the 
National Salti'Gorapany (part common and part preferred) was quoted at 
from 115 to l25, but those shares were altogether a différent proposition 
from what wé , wére buying, because those shares carried ; their divldends, 
whatever mlgjtit be declared. Our shares we were to get no divldends on, 
because we 1)^4 ti^e certificates of Indebtedness; but we' were to receive 
.seventeen.per, çenli. on the common and the preferred together, and, of 
course, thç otber stock that, was sold In the market, about whléh I was 
,questioned. The amount of divldends , that would carry was not determined. 
That would dépend on what In the future was declared by the National 
Sait Company, S» there Is no compai'Ison between the two things." 

None.ôf';tl)iç înstallments stipulated in the certificates of indebted- 
ness were ever paid to the plaintiff. The first installment came due 
July I, i^ii : 
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The form of certificates of deposit of stock given to the plaintifï 
is as follows: 

"No. 281, Sliares Preferred Stock. 

"25 Sliares Common Stock. 

"National Sait Company. 
"Incorporated under the laws of the State of New Jersey. 

"The American Trust Company, of Oleveland, Ohio, certifies that there hâve 
been deposlted with it certificates for shares of $100 each of the Pre- 
ferred Stock and twenty-five shares of ?100 each of the Common Stock of 
National Sait Company, a New Jersey corporation, and that George S. In- 
graham, or his asslgns, will be entltled to receive the sald certificates upon 
performance by sald National Sait Company of an agreement entered iato 
by it with certain stockholders of the TJnlted Sait Company, bearing date 
July 20th, 1899, a copy of which is on file with the undersigned, but in no 
event later. than January Ist, 1905, upon surrender of this certificate prop- 
erly endorsed for caneellation. 

"Pending the dellvery of such shares of stock and surrender and caneella- 
tion of this certificate, the American Trust Company will pay over to the 
sald National Sait Company, or otherwise, as provided in sald agreement, 
any and ail dividends received by it upon said shares of stock, and will also 
vote or cause said shares of stock to be voted at any meeting of said National 
Sait Company in accordance with the written request of the said George S. 
Ingraham. 

"This éertlflcate is transférable only upon the books of said Trust Company 
in person or by attorney and upon surrender of this certificate. 

"Dated Cleveland, Ohio, February 15, 1001. 

"The American Trust Company, 

"By F. F. Sanford, Asst. Secy. 

"[Indorsement for back of certificate:] 

"For Value Received hereby sell, assign and transfer to ail 

right, title and interest in and to the within certificate, subject to the con- 
ditions contained herein. 

"Dated ." 

The défendant contends that the certîficates of indebtedness were 
void: (a) Because they were a mère device to guaranty to a part 
of the stockholders of the National Sait Company for five dividends 
of 7 per cent, upon the preferred and lo per cent, upon the common 
stock, irrespective of whether dividends were earned or not ; and (b) 
because the contracts and agreements of which the certificates were 
the outcome were illégal and void as against the anti-trust law of 
Ohio. It will be necessary to discuss only the first of thèse proposi- 
tions. 

The National Sait Company, a New Jersey corporation, undertook 
to buy up the United Sait Company of Cleveland, an Ohio corpora- 
tion, and made a contract of purchase, July 20, 1899, direct with the 
stockholders of the latter — apparently with ail of them except a very 
small minority. The opinion of the court of common pleas of Ohio 
in National Sait Co. v. United Sait Co. seeras to indicate that the 
amount of stock sold was, at par, $993,400 out of $1,000,000, but it 
is not material to the présent discussion hovv large a proportion of 
the stockholders sold out to the National Sait Company. The terms 
of sale were as follows : For each share of stock in the United Sait 
Company there were given 1.25 shares of the 7 per cent, preferred 
stock and 1.25 shares of the common stock of the National Sait Com- 
pany. In addition thereto the National Company agreed to pay for 
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each shareoî stock of the United Sait Company the sum of $106.25 
in cash, payable in 10 equal semiannual installments on- the ist days 
of January and . July of each year, beginning with January i, igoo. 
It was further agreed that until thèse cash payments were fuUy made 
the National Company should not mortgage, incumber, or other- 
wise dispose of any property of the United Company, and that the 
latter should not dispose of any of its patents. To secure tlie carry- 
ing out of the contract, the National Company deposited with the 
American Trust Company ail the stock of the United Company 
which it bought under the agreement, and the individùals who thus 
bought National Company stock with their stock of the United 
Company deposited what they so bought with the said Trust Com- 
pany. 

It will be remembered that the holder of each share of United 
Company stock, by this arrangement, bought with it 1.25 shares of 
7 per cent, preferred and 1.25 shares of common stock of the Na- 
tional Company. Five years' dividends at 7 per cent, on 1.25 shares 
of preferred amount to $43.75. Five years' dividends at 10 per cent. 
on 1.25 shares of common amount to $63.50. The aggregate is 
$106.25 — the amount of cash the National Company a;greed to pay 
in semiannual installments. The written obligations to pay the sev- 
eral amounts of cash to those who thus bought its stock are the 
certificates oî indebtedness, upon some of which this suit is brought. 
The text of the obligation is given supra. Excerpts from the agree- 
ment "bearing date July 20, 1899," and from the "déclaration of trust 
dated October 2nd, 1899," both of which are referred to in the cer- 
tificates, will more dearly indicate the transaction: 

"Ail dividends paid on the stock of the National Sait Company so to be 
given the undersigned [i. e., the individual owners of TJnited Sait Company 
who bought in] in exchange for their stock in the TJnited Sait Company shali 
be applied toward the payment of the amounts so agreed to be paid, and to 
insure such application the undersigned [i. e., the individual owners] will 
deposit said stock with the American Trust Company under a déclaration 
of trust," etc. 

The resuit of thèse transactions was this : Certain individùals be- 
came owners of common and of preferred stock of the National Sait. 
If that Company should earn sufFicient to déclare at any semiannual 
period a dividend at the rate of 7 per cent, per annum on its preferred 
and 10 per cent, per annum on its common stock, this particular 
class of stockholders would not receive such dividend. It would go 
to the trust company, to be applied on a separate obligation of the 
Company, by which, independent of any déclaration of dividend, it 
had bound itself to pay thèse amounts to each stockholder of that 
class. And if no dividend were earned or declared, and none paid 
to any stockholder, this particular class of stockholders would never- 
theless receive amounts equal to such dividends on the dividend 
dates, under this separate obligation of the company. It was a very 
transparent device to guarànty, to such of its stockholders as bought 
their stock with that of the United Company, the payment of divi- 
dends for five years to corne at 7 and 10 per cent, on preferred and 
common stock, irrespective of whether there were any earnings or 
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profits available to pay dividends or not. In the hands of the stock- 
liclders to whom such an agreement to guaranty their dividends was 
givcn, we hâve no doubt it was wholly void. 

The only remaining question is whether the plaintiff, who bought 
the certificates from the original holders, or from some intermediate 
transférées, has acquired any better title by the transaction. The 
authorities seem to require a négative answer to this question. In 
McClelland v. Norfolk Southern R. Co., no N. Y. 469, 18 N. E. 
237, I L. R. A. 299, 6 Am. St. Rep. 397, the coupons sued upon read 
as follows: 

"On the first day of [hlank month and year] the Elizabeth City and Nor- 
folk R. E. Company will pay to the bearer at its flnancial agency in the City 
of New York, thirty dollars in gold ($30) being six months' interest then due 

upon its first mortgage bond, No. . 

"W. S. Dominick, Treasurer." 

The court held that : 

"The référence in the coupons to the mortgage and bonds, and in the bonds 
to the terms and conditions of the mortgage, clearly, we think, charges the 
holders of both coupons and bonds with notice of the provisions contained 
in each of such instruments." 

McClure v. Township of Oxford, 94 U. S. 429, 24 L. Ed. 129, was 
an action upon coupons detached from the bonds of a municipal 
corporation, and purchased by the plaintifï in error before maturity. 
The coupon was in the usual form — promising to pay to bearer the 
sum of $25 at the American Exchange National Bank, "being the 
semiannual interest due on bond No. i, issued April 15, 1872." Re- 
ferring to the coupons, the court says : 

"Upon their face, they refer to the bonds, and purport to be for the semi- 
annual interest accruing thereon. This puts the purchaser upon inqulry for 
the bonds, and charges him with notice of ail they contain." 

The documents referred to in the certificate in this case indicate 
that the agreement was to guaranty dividends, as above described. 
The transfer of the certificates of indebtedness to the plaintifï for 
value did not relieve them from any infirmity which made then un- 
enforceable in the hands of the original holders. 

Plaintiff's counsel contends that défendant is estopped from raising 
the défense that the certificates were unenforceable by the original 
holders, because it has accepted the original certificates, and issued 
new ones direct to the plaintiff. The authorities cited do not sus- 
tain this contention, and we do not find any such change of position 
by the plaintifï, induced thereto by acts of the défendant, as would 
make out an estoppel. AU that plaintiff did was to give up an old 
certificate in the name of John Doe, receiving therefor one in his own 
name, but in ail other respects identical. 

The judgment is reversed. 
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GIBBONBt T. BOARD OF CflOSBN FREBHOLDERS OF CAMDBN 

COUNTY. 

(Circuit Court ot Appeals, Thlrd Circuit April 20, ISOS.) 

No. 16. 

1. pROSEcuTOR op Plbas— Power Undkk Common Law to Bind Countt. 

tlnder' thé common law of New Jersey, the prosecutor of the pleas 
hàd no power to bind the county by a contract wlth a détective to se- 
cure eiKidence ef violations of the Uquor and gambling laws. 

8. Samb— Statutobt Power— Approval of Expbnses Incubred bt Pkksiding 

JUDGB. 

Under section 95 of the New Jersey act (Revision of 1898, pp. 866, 
901), proyidlng that It shall be the duty of the prosecutor of the pleas 
to use ail reasonable diligence foi- the détection and conviction of off end- 
ers agaipst the laws, and that ail necessary expenses Incurred thereby, 
certified to, and approved under hls hand by, the presiding judge, shall 
be pald by the board of chosen freeholders, a contract of the prosecutor 
of the pleas with a détective to secure évidence of violations of the 
Uquor and gambling laws was not blnding on the county, where the bill 
for such services was neither certified to, nor approved by, the presiding 
judge. 

S. Same— Approvai, of Contract by Presidiîîg Judge. 

An approvai of such contract by the presiding judge did not fulflll 
the requlrement of the statute that the expenses Incurred should be 
approved; by him. 
i. Direction OF Verdict. 

Where, under the ruling of the court, plalntiff was not entltled to re- 
cover on the contract sued on, and he did not asU leave to take a volun- 
tary nonsult, nor did défendant move for a compulsory nonsuit, it was 
proper to direct a verdict for défendant 
5. JuDGMENT IN Action on Contract— Conclusivbness. 

A judgment that plalntiff could not recover against the county on the 
contract of the prosecutor of the pleas sued on does not preclude him 
from pursulng the proper remedy to enforce hls claim for compensation 
for services rendered. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

E. A. C. Bleakley and Henry F. Stockwell, for plaintifîf in error. 
George J. Bergen and David J. Pancoast, for défendant in error. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

ACHESON, Circuit Judge. This was an action ai law brought 
by David C. Gibboney, a citizen of the state of Pennsylvania, -against 
the board of chosen freeholders of the county of Camden, a body 
corporate of the state of New Jersey, upon an alleged contract en- 
tered into by the prosecutor of the pleas in and for the county of 
Camden with the plalntiff. The plàintiff's déclaration alleged that in 
the year 1899 he was employed by the prosecutor of the pleas for 
the county of Camden, N. J., to do certain détective work, and secure 
évidence of violations within said county of the liquor and gambling 
laws, and that by the terms of the contract the plaintiff was to re- 
ceive a stipulated amount for évidence furnished of each and every 
violation of said laws within that county; that, relying upon the 
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contract, the plaintifï undertook the performance of this work, and 
secured évidence of a certain number of spécifie violations of said 
laws, but that notwithstanding the contract so made, and services 
rendered by the plaintifï thereunder, the défendant had neglected 
and refused to pay him the money so agreed to be paid. 

At the trial of the case the plaintifï made sundry offers of évidence 
to show the making of the alleged contract in the year 1899 by the 
then prosecutor of the pleas in and for the county of Cainden with 
the plaintifï; the performance by the plaintifï of the stipulated serv- 
ices, whereby the county realized in fines and costs upwards of 
$20,000, and accepted the same; the death of the prosecutor of the 
pleas who made the contract; a request of his successor in office, 
the présent prosecutor of the pleas, to certify the plaintifï's bill, and 
his refusai so to do ; that the means adopted by the then prosecutor 
of the pleas were reasonable, and the expenses incurred necessary; 
that at ,the time the contract sued on was made the matter was sub- 
mitted to the then judge of the court of quarter sessions of the county 
of Camden, and that he approved of the making of the contract, of 
the reasonableness of the means, and the necessity of incurring this 
expense; and that the plaintifï requested the board of chosen free- 
holders to pay or settle the claim, but that they refused to act, owing 
to the fact that it was not certifàed by the deceased prosecutor of the 
pleas. Thèse ôfïers were overruled, and the court instructed the jury 
to render a verdict for the défendant, which was donc. Afterwards 
judgment was entered for the défendant. The several rulings of the 
court are before us on bills of exception and assignments. 

The ninety-fîfth section of the New Jersey act approved June 14, 
1898, entitled "An act relating to courts having criminal jurisdiction 
and regulating proceedings in criminal cases" (Revision of 1898, pp. 
866, 901), enacts as follows: 

"It shall be the duty of the prosecutor of the pleas for each county to use 
ail reasonable and lawful diligence for the détection, arrest, Indictment and 
conviction of offenders against the laws; and ail necessary expenses Incurred 
thereby certified to and approved under his hand by the judge of the court 
of oyer and terminer, or the judge of the court of quarter sessions for any 
county, shall be paid by the board of chosen freeholders thereof." 

This section is a substantial re-enactment of section 100 of the 
New Jersey act approved March 27, 1874, entitled "An act regu- 
lating proceedings in criminal cases," Revision of the Statutes of 
New Jersey (Ed. 1877) p. 286. 

Section 100 of the act of 1874 was considered by the New Jersey 
Suprême Court in Lindabury v. Freeholders of Océan, 47 N. J. Law, 
417, 427, I Atl. 701. That was a proceeding by mandamus to compel 
the board of chosen freeholders of the county of Océan to pay a 
bill for expenses incurred under section 100 of the act of 1874, and 
duly certified and approved as therein provided. Of this législation 
the court said: 

"The Btatute in question contalns no words Implylng a discrétion in the 
board of freeholders. The board Is not called upon to audit and allow ac- 
counts presented under this act. The act requires the expenses to be verl- 
fied — that is, shown to be reasonable and necessary — not to the board of 
freeholders, but to the preslding judge, and the approval of the expenses 
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de volves ijpon liln;i; and upon approval unfler his hand the act déclares tlmt 
the expenses Sliiiir be pald by the board of freeholders. Tbe duty to audit 
and allo-w Is delegated to tbe presiding judge, and bis approval is the 
Youcher upon. whlcb payaient is to be made. His certlficate Is made a final 
determinatloïi of the obligation to.pay, and of the sum to be paid, as much 
as if It had been, expressly flxed by statute." 

This statûte (section lôo of the act of 1874) was again considered 
by the New Jerâey Suprenie Court in Irving v. Applegate, 49 N. J. 
Law, 376^:379, '8 Atl. 505, which wâs also a proceeding by mandamus. 
In deliveriiig its opinion, the court said : 

"Before the passage of thè Set of 1874, bills of thls character were not 
légal charges agalnst a county. There was no law authorlzing such daims. 
* * * Tbe lOOth section of tbat act, which legalizes such • expenses, at 
the same tlme prescribed the method by which the expenses thus legalized 
should be andited and determined." 

The Sttpreme Court there further said : 

"The law of 1874 Is ImperatiVe in its terms. The presiding Judge must 
pass upon, and, if allowed, audit, the bill of expenses. His approval and 
certlficate regularly made are conclusive. Nelther the board of chosen free- 
holders, nor the county audltor, can call the bUl in question, either as to its 
legàlity or amount. Thls court cannot question the amount of such a bill, 
duly certifled by the Judge. The board of chosen freeholders are by law 
required to pay the bill as determined by the presiding Judge. When ap- 
proved and certlfied, It bas the force of a judgment agalnst the county, which 
the board of chosen freeholders are legally bound to pay. Like a judgment 
agalnst the county, It is not a proper subject of audit either by the board 
or the county auditor, and should not bave been referred to the audltor by 
thé board." 

No case has been brought to our attention putting any différent 
interprétation upon the iQOth section of the act of 1874, or the 9Sth 
section of the act of 1898. We think it clear that by the common 
law of the state of New Jersey the prosecutor of the pleas has no 
power to bind the county by such a contract as the plaintifif has sued 
on. The authority of the prosecutor of the pleas in such matter as 
this is altogether statutory, and to make expenses incurred by him 
in the détection, arrest, indictment, and conviction of oflfenders 
a'gaihst the laws a légal charge against the county, the terms and 
conditions prescribed by the statute must be complied with. The 
piaintiff's 'bill was: neither : certified to, nor approved by, the judge 
of the court of oyer and teifininer or the judge of the court of quarter 
sessions for thie county of ' Camden. We are of opinion, then, that 
the court below was right in its several rulings. IJndei' the law of 
New Jersey, wHich is hère controlling, the judgment of the jury could 
not be substituted for that of the judge of the court of oyer and ter- 
miner or the judge of the court of quarter sessions. 

Nor was it Compétent to show thàt at the time the contract in suit 
was madë the matter was submittedto the then judge of the court 
of quarter sessions, and that he approved of the making of the con- 
tract. Such proof would not fulfîll the provisions of the statute, 
which requires the approval under his hand by the presiding judge of 
the "expenses incUrred upon the certification to him. 

The assignrçient' thàt the court érronedusly directed the j-ry to 
find a verdict for the défendant, we thintc, is without valid basis. The 
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plaintiff did not ask leave to take a voluntary nonsuit, nor did the 
défendant move for a compulsory nonsuit. The only course then left 
to the trial court was a direction for a verdict for the défendant. 
Doubtless the judgment hère is conclusive against the plaintifï's right 
to maintain an action at law against the board of chosen freeholders 
of the county of Camden upon the contract made with him by the 
prosecutor of the pleas, standing by itself, but this judgment does not 
preclude the plaintiflf from pursuing the proper remedy to enforce 
what seems to be a just claim for compensation for the services he 
rendered. 
The judgment of the Circuit Court is affirmed. 



POTTEK et al. v. UNITED STATES. 

(Circuit Court of Appeals, Eiglith Circuit. Aprll 13, 1903.) 

No. 1,822. 

1. Conversion dp Timbbr— Mbasubk of Damages. 

The measure of damages for the conversion by an innocent purchaser 
from a wlllful trespasser is the value of the property converted at the 
time of the purchase. 

2. ScPEBFLtrocs OR Inapplicable Instboctions — Refusal to Qivb. 

In an action of conversion against the purchasers of timber from oue 
who eut it and removed it from publie land under a claim of a homestead, 
the court chargea the jury that if the homesteader made his entry and 
eut and removed the timber in good faith, with an honest Intention to 
make his home on the land, and to acquire a homestead In it in com- 
pliance with the acts of Congress, the plaintiff eould recover no damages; 
but that U he made the entry and took the timber in bad faith, with the 
intent to use the claim of a homestead as a screen and subterfuge to 
strlp the land of Its timber, the United States was entltled to recover the 
value of the timber at the tIme he sold it to the défendants. 

Beld, it was not réversible error for the court to refuse to Instruct the 
Jury that, If the homesteader and the défendants believed that the former 
had a right to eut and sell the timber when he did so, the measure of 
damages would be the value of the timber in the trees, because if, under 
the charge, glven by the court, the homesteader made his entry and took 
the timber with the intention of using his homestead claim to strip the 
land of its timber, he could not hâve believed that he had the lawful 
right to do so, and the true measure of damages was the value of the 
timber when the défendants purchased le; if, on the other hand, the 
homesteader took it with the honest intention of perfecting his home and 
his claim under the law, the plaintiff sustained no damages, so that the 
refusai of the requested instruction could not hâve inflicted any injury 
upon the défendants, and error without préjudice is no ground for re- 
versai. 
8. Public Land— Final Certificate— Action for Waste. 

The issue of a final certificate to land to an entryman estops the 
United States from recovering from him or his grantee for timber taken 
from the land, or waste committed thereon, during the pendency of the 
entry. 
4. Samb— Fbaud in Procursment. 

But a final certificate of entry of public lands obtained by and can- 
celed for fraud will not estop the United States from recovering ot the 
grantee, or of the vendees of the grantee, who had notice of the fraud, 
for the conversion of the logs or ore wrongfully taken from the land by 
the grantee before the cancellation of the certificate, 

122 F.— 4 
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6. SpeCIAÎi 'itOBNT OF GOVBRNMKNT HAS NO A0THOHITT TO EStOP I*. ' 

The presumptlon is that a spécial agent of the govemment, wUose au- 
thoEity Is not disclosed, Is without power to estop the United States from 
asseràng its légal rlghts. 
6. Appbal—Rbvibw— Exception to Holing Indispensable. 

It Is. indispensable to the reVleTy In an appellate court of a rullng of 
thé court below on the admlssîbiUtjr of évidence that it shotild bave been 
1 chaltenged by an exception. . 

(Syllabus by the Court) 

In Ërror to the District Court of the United States for the Dis- 
trict of Minnesota., j, 

Jno. Jenswold, Jr., for plaintiffs in error. 
Charles C. Houpt, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. • 

SANBORN, Circuit Judge. This is an action by the United States 
against W. Potter & Co., a copartnership composed of Warren Pot- 
ter and Patrick Casey, for the cohyersion within the b'oom liraits of 
the Mississippi river of 384,330 feet of pine timber of the value of $6 
per thousand feet, wrhich had been taken from the north half of the 
northeast. quarter of section 12, in township 53 north, of range 26 
west, in the state of Minnesota. The défense wàs that in the year 
1894 one William Byerla éntered thë land under the homestçàid 'laws 
of the United States, and commenced to réside upon and improve it 
for the purpose of securing title thereunder ; that with this purpose 
he eut the pine timber upon the tract, and floated it down into the 
boom limits of the Mississippi river; that he then made his final 
proof, commuted his homestead into ajc^sh entry, paid the goyern- 
ment for the land, and obtained his: final certificate- in February, 
1896; and that he eut and removed the timber in the winter of 1895 
and 1896 in gopd faith, in the honçst belief that hé had a lawful right 
to do s6. Xhe défendants averred in theiranswer that after the com- 
mutation, and after the payment for the land by Byerla, they pur- 
chased the logs in good faith, and in the honest belief that Byerla 
had a right to remove ^rid sdl thè timber; and they further alleged 
that the logs were not worth more than $1.25 per thousand i feet 
wlien they bought them. The United States filed a reply to this an- 
swer, in wbich they averrëd that Byerla 's pretended homestead entry 
and his commutation were fraudulent and Void, and that they were 
afterwards duly canceled for îraud by the Commissîohêr ôî the Gen- 
eral Land Office of the United States before this action was com- 
menced. There was a verdict and judgment^ against the défendants 
for the value of the timber at the timë they ptirchaséd it, together îvith 
inierest upÔn that amoùnt. ' 

At the trial Byerla testified that he entered the land and rembyed 
the, pine logs in good faith, in the honest belief that he had a right 
to do so, and that he did so with the intention of faithfully com- 
plyihg With the homestead laws and of acquiring the land for his 

T6. See Appeal and Ërror, vol. 2, Cent Dig. ï 1503, " 



POTTEB V. UNITED STATES. 51 

home ; and one of the défendants testified that he believed that the 
défendants had a right to purchase the logs when they secured them. 
The évidence disclosed thèse additional facts : Byerla was an em- 
ployé of the Northern Pacific Railroad Company at Aitkin, in the 
State of Minnesota, at a salary of $45 per month. The members of 
the firm of Potter & Co. lived in that town. Byçrla owned a house 
and lot there of the value of $700, mortgaged for $200, and had 
some small children, one a baby, and a wife so sickly that he could 
not take her to this land. The 80 acres which he claimed as his 
homestead comprised about 30 acres of high arable land covered 
with a heavy growth of pine, popple, birch, and balsam trees, and 
about 50 acres of cedar and tamarack swamp which was not sus- 
ceptible of cultivation. It was about 40 miles from Aitkin. There 
was no passable road to it in the summer, but in the winter, when 
the swamps and streams were frozen, there was a road over which 
teams could be driven to it. In December, 1894, a timber cruiser 
took Byerla to this land and showed him its boundaries. He re- 
mained there seven or eight days, and built a small house or cabin 
upon the property. In January, 1895, he entered the land as a home- 
stead at the St. Cloud land office, and lived upon it eight or ten days. 
He was there again in March and in June of that year, when he 
planted about an acre to potatoes, turnips, and carrots, and built 
a fence. He was again upon the land after the 4th of July, and in 
the autumn of 1895 he dug his potatoes, made an agreement with 
Casey that Potter & Co. should furnish him the necessary supplies 
to enable him to eut and remove the pine logs from the land dur- 
ing the approaching winter, and that they should hâve the logs after 
they were eut and hauled to the river. In the fall of 1895 he built 
a barn 18 feet long by 16 feet wide, hired six men and the necessary 
teams, and during the winter of 1895 and 1896 and the spring and 
summer of the latter year he eut from this land, and floated down 
into the Mississippi river boom limits, 384,330 feet of pine timber. 
The cabin and barn which he built upon the land were worth about 
$200. In February, 1896, he made his final proof of his homestead 
claim, commuted it to a cash entry, paid the government $100 for 
the land, and obtained his final certificate. In the following June he 
was notified by the Commissioner of the General Land Office that 
his entry was held for cancellation for fraud, and that he was allowed 
60 days in which to show why it should be sustained. He removed 
his outfit from the land, made no attempt, after he had removed the 
timber, to occupy or cultivate it, and no showing in the land office in 
support of his entry. Thereupon the entry was canceled. Potter 
& Co. furnished the necessary supplies to conduct this opération. 
They paid the men whom Byerla employed, gave him the money 
with which he made his final proof, and paid for the land, charged 
him with ail thèse expenditures upon their books, took the logs 
when they reached the boom limits, and credited him with their value 
at the price of $6 per thousand feet, which Byerla and Potter & Co. 
agreed upon in February, 1896, immediately after the final certifi- 
cate was issued. Byerla did not clear the arable land. He eut and 
removed the pine timber only from it. He left the popple, birch, 
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oak, and balsam trees standing. During ail this time, indeed from 
1882 to 1902, he continued to work for the Northern Pacific Rail- 
road Company at Aitkin, and to draw his salary of $45 per month. 
But during the tirrie he was absent upon his alleged homestead he 
employed a substitute, to whom he paid a proper share of his stipend. 
The logs were wofth $1.25 per thdusand feet in the trees, and $6 
per thousand feet in the boom, at the time when the défendants pur- 
chased them. 

In this State of the évidence the court charged the jury that if 
Byerla made his homestead entry in good faith, and if during the 
time he was cutting and removing the logs he continued to act in good 
faith, and was cutting the timber from the land in an honest effort 
to prépare it for cultivation, he had the right to sell the logs, the de- 
fendants had the right to buy them, and the plaintifï could not re- 
cover; but that if Byerla's original entry was not made in good 
faith, but was made for the purpose of using his homestead claim 
as a screen and subterfuge to strip the land of its timber, and if he 
did eut and remove the timber with this evil intent, then the govern- 
ment was entitled to recover the value of the timber in the boom 
where the défendants first received it. No exception was taken to 
this chargé, but several errors are assigned upon refusais to submit 
to the jury spécifie instructions requested by counsel for the défend- 
ants. 

It is insisted that the court erred because it refus ed to charge the 
jury that if Byerla honestly believed that his conduct in cutting, haul- 
ing, and selling the timber to the défendants was rightful, and if the 
défendants at the time they purchased the logs honestly entertained 
the same belief, then the défendants could not be liable for more than 
the value of the timber in the trees. This was undoubtedly a correct 
statement of the law. But did the refusai to submit it to the jury 
préjudice the cause of the défendants ? The charge actually given by 
the court gave them the full benefit of the rule which they invoked, 
and more. It was, in efifect, that, if Byerla and the défendants hon- 
estly believed that he had the right to eut and remove the timber, 
the défendants were not liable for anything, but werë entitled to a 
verdict in their favor, because the court charged that unless Byerla 
made his homestead entry in bad faith, and eut and removed the 
timber with the intent to use the entry, not to acquire a homestead, 
but as a screen and subterfuge to strip the land of its value, the gov- 
ernment could not recover anything. 

If Byerla made his entry in bad faith, with the evil purpose of 
using it as a subterfuge to strip the land of its timber in violation of 
the law, and if he actually eut and removed the logs with that intent, 
and the jury hâve found that he did, he could not hâve taken and 
sold the logs with an honest belief that he had a right to do so. An 
honest belief that one has the lawful right to take and appropriate 
an article to himself, and bad faith and the evil intent to steal it, 
can no more exist at the same time in the same mind than two solid 
bodies can occupy the same space at the same time. The crucial 
question in this case, the question which the court fairly submitted 
to the jury and which the jury has decided, the question whether 
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Byerla eut and rémoved the timber with the honest intention to ac- 
quire a homestead in this land, or with the evil purpose to strip it of 
its timber in violation of the law, necessarily involved the issue 
whether or not he took it with the honest bcHef that he had the law- 
ful right to do so. The finding of the jury that he took it in bad 
faith, with the intent to use his homestead entry as a screen to strip 
the public land of its logs, is necessarily a finding that he did not take 
it in the honest belief that he had a right to do so ; and the refusai to 
submit that spécifie question to the jury in the exact words dictated 
by counsel for the défendants was error without préjudice, and no 
ground for reversai, because it was necessarily included in the ques- 
tion fairly submitted to the jury, and was necessarily decided by them. 

It is specified as error (i) that the court refuséd to instruct the 
jury to find a verdict for the défendants, and (2) that it refused to 
charge them that the plaintiiï's damages could not in any event ex- 
ceed the value of the timber in the trees. The case was not barren of 
substantial évidence to sustain a finding of the jury that Byerla's 
homestead entry was conceived, made, and used by him for the sole 
purpose and with the single intent of availing himself of it to strip 
the land of its timber and of its value, and with no intention to be- 
come a bona fide settler or to use it as his home. The court could 
not therefore hâve lawfuUy taken the case from the jury on the 
ground that there was no substantial évidence that Byerla made his 
entry and eut the timber in bad faith. The character of the land, 
five-eighths of it incapable of cultivation, its inaecessibility, the na- 
ture of Byerla's cutting, which made no clearing, but merely stripped 
the high land of its valuable pine timber and left the popple, birch, 
and balsam trees standing, the nature of his family, and his immé- 
diate abandonment of the land after the pines were removed, point 
unerringly to the conclusion at which the jury arrived. 

This condition of the testimony contained in the record disposes 
of the second spécification now under considération, because, if 
Byerla made his entry and took the timber in bad faith, he neces- 
sarily took it with the willfuî intent to couvert the property of the 
government to his own use ; and, conceding the innocence of the 
défendants, the measure of the plaintifï's damages was $6 per thou- 
sand feet, or the value of the timber in the boom when the défendants 
purchased it. The measure of damages for the conversion of prop- 
erty by an innocent purchaser from an intentional trespasser is the 
value of the property at the time of the purchase. Belles Wooden- 
ware Co. v. U. S., 106 U. S. 432, 435, i Sup. Ct. 398, 27 L. Ed. 230; 
Pine River Logging Co. v. United States, 186 U. S. 279, 293-295, 
22 Sup. Ct. 920, 46 L. Ed. 1164. 

It is contended, however, that the commutation of Byerla's home- 
stead entry to a cash entry, the sale of the land to him thereunder by 
the government, the issue of the final certificate, and the acceptance 
by the United States of the purchase price of the property in Febru- 
ary, 1896, estopped the government frcfm maintaining an action 
against the défendants for the timber taken from the land by Byerla 
or for its value, and that upon this ground the défendants were en- 
titled to a peremptory instruction in their favor. The position would 
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be Sound if the sale of the land by the United States and îts issue of 
the final certificate had not been induced by fraud, or if, by act or 
acquiescence, the government had condoned or waived that defect. 
iThe accçptance frora the purchaser by the United States, or by any 
other Vendée, of the price of the land of which he has been in pos- 
session under an offer or contract of sale, estops the vendor from 
recovering damages of the vendee or of his grantee for timber of 
ore taken from the land by them during the pendency of the offer or 
contract. Teller v. United States, 54 C. C. A. 349, 117 Fed. 577; 
United States v. Bail (C. C.) 31 Fed. 667; United States v. Freyburg 
(C. C.) 32 Fed. 195. 

But fraud vitiates ail acts and contracts. The défendants furnished 
the supplies, and paid the men to eut and haul the timber. They 
provided the money to pay the United States for the land. They 
had ample notice to put a reasonable man upon inquiry into the na- 
ture of Byerla's homestead entry and of his title to the legs, and a 
notice sufficient to stir a reasonable man to investigation is notice of 
ail the facts that a reasonably diligent inquiry will disclose. The 
défendants cannot shelter their title to thèse legs under the shield of 
an innocent purchaser. The rule caveat emptor conditions their 
rights. 

Before this action was commenced, Byerla's entry and certificate 
had been lawfully canceled for fraud by the Commissioner of the 
General Land Office, and they no longer served as muniments of title 
either for him or for those who claimed under him with notice of 
the origin of his title. A final certificate Qf entry of public lands ob- 
tained by and canceled for fraud will not estop the United States 
from recovering of the grantee therein, who had notice of the fraud, 
for the conversion of logs or ore wrongfully taken from the land 
described in the certificate by the grantee before it was canceled. 

There was testimony that, when Byerla had eut ail but about 70,000 
feet of the timber in question, a spécial agent of the United States 
informed him that after proving up upon the land he might go on 
and finish his cutting, and it is specified as error that the court re- 
fused to charge, at the request of the défendants, that if the jury be- 
lieved this testirçiony there could be no recovery in any event on ac- 
count of the timber eut after that conversation. But the record 
contains no évidence of the character or limits of the authority con- 
ferred upon this spécial agent, and it certainly cannot be presumed 
that he had any authority, by any act or omission on his part, to em- 
power any one to unlawfully appropriate the timber pf the United 
States, or to estpp it from enforcing its légal rights. U. S. v. Fine 
River Logging & Improvement Co., 32 C. C. A. 406, 412, 89 Fed. 
907, 913 ; Fine River Logging Co. v. United States, 186 U. S. 279, 
291, 22 Sup. Ct. 920, 46 L. Ed- 1164; Whiteside V. U. S., 93'U. S. 
247, 23 L. Ed. 88^; Lee v. Âlunroe, 7 Crânch, 366, 3 L. Ed. 373; 
The Floyd Acceptances, 7 Wall. 666, 19 L. Ed. 169. 

The court permifted a witness to testify, over the objection of the 
défendants, to the number of feet of timber the latter bought in the 
winter of 1895-96, and this ruling is assailed as erroneous. But 
no exception was taken to it, and for this reason it is not presented 
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for our considération. It is indispensable to a review in the courts 
of the United States of any ruiing of a trial court on the admissibility 
of évidence that it should be challenged, not only by an objection, but 
by an exception taken and recorded at the time, to the end that the at- 
tention of the trial judge may be sharply called to the question pre- 
sented, and that a clear record of his action and its challenge may be 
made. Hutchins v. King, i Wall. 53, 60, 17 L. Ed. 544; Pomeroy's 
Lessee v. Bank of Indiana, i Wall. 592, 602, 17 L. Ed. 638; Newport 
News & Miss. Valley Co. v. Pace, 158 U. S. 36, 37, 15 Sup. Ct. 743, 
39 L. Ed. 887; Tucker v. U. S,, 151 U. S. 164, 170, 14 Sup. Ct. 299, 38 
L. Ed. 112. 
The judgment of the court below is afifirmed 



CAESON V. HAWLEY, Sheriff of Fine County, MInn. 

(Circuit Court of Appeals, Elghth Circuit Aprll 13, 1903.) 

No. 1,830. 

1 CoNTERsiON BY Shkrifp— Attachment against Vendor— Estoppkl from 
Making Défense that Plaintifp was Frauddlent Vendée. 

Where the fraudaient eharacter of the sale of Personal property found 
in the possession of the vendee makes a seizure of it by a sheriff under 
a writ of attachment against the vendor rightful, no subséquent afflrm- 
ance of the sale, without the consent of the sheriff, by the attaching créd- 
iter, or by his représentative, the trustée in bankruptcy of the vendor, 
can make the sheriffi's seizure wrongful, or estop him from defending an 
action for conversion on account of it upon the ground that the sale was 
fraudulent and invalld 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Newel H. Clapp (A. W. Clapp, on the brief), for plaintifif in error. 
P. J. McLaughlin, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 

Judges. 

SANBORN, Circuit Judge. This is an action for $5,000 damages 
for the conversion on December i, 1898, by the défendant, R. J. 
Hawley, as sheriff of Pine county, Minn., of a stock of goods then 
in the possession of the plaintifï, C. N. Carson. The défense is that 
the goods originally belonged to one Crittenden ; that on October 
25, 1898, Crittenden and Carson conspired together to make a sale 
of the goods, which was fraudulent and voidable as to the creditors 
of Crittenden, and to deliver the personal property to Carson with 
the intent to defraud thèse creditors; that Kellogg, Johnson & Co., 
a corporation, and a créditer of Crittenden, brought an action against 
him, and caused a writ of attachment to be issued out of the proper 
State court, which was directed to and which commanded the sherifï 
to levy upon and tàke into his possession the property of Crittenden, 
and that by virtue of this writ the sherifï seized this stock of goods, 
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which was tjien in the possession of Carson. There was a small 
àmount of goods of the value of about $ioo which had been put 
into the stock by Carson after his purchase, and for which the plaintiff 
rècdvered damages. No question arises over thèse goods, and the 
case will be considered and discussed as though they were net in- 
volvéd in the action. . 

At the tria,! the jur}' sustained the défense which has been stated, 
and no complaint of the proceedings relative to the trial of the is- 
sue which thîs défense présents is made. But counsel for the plain- 
tiff insist that the court ej^red because it did not give an instruction 
to the jury that the plaintifif was entitled to a verdict for the value of 
the goods taken by the sheriff, and that the sheriff was estopped from 
asserting the fraudulent character of the sale to the plaintiff by the 
fact that the trustée in bankruptcy of Crittenden's estate had subse- 
quently recovered of one of his creditors as a preferential payment 
a part of the proceeds of that sale, which Crittenden had received 
and paid tb that créditer at the time of the sale. The contention 
is that the rfecéipt of this portion of the proceeds of the sale by the 
trustée was an affirmance of the sale not only by the trustée, but by 
ail the creditors of Crittenden, and espeçially by Kellogg, Johnson 
& Co., the plaintiff in the attachment. This question was properly 
raised and preserved in the court below by offers of testimony, rul- 
ings, and exceptions, which it is unnecessary to state in détail. The 
essential facts which condition it are thèse: The sale by Crittenden 
to the plaintifï, Carson, was made on October 25, 1898, and out of 
the proceeds of that sale, which were paid to him by the plaintiff, 
Crittenden paid to R. P, Smith & Sons Company, one of h' ^ cred- 
itors, a debt of about $679, which he owed to this creditor. On De- 
cember i, 1898, Kellogg, Johnson & Co. commenced its action against 
Crittenden, and issued the writ of attachment under which the sheriff 
seized the goods then in possession of Carson. Before the sheriff 
made the levy, Kellogg, Johnson & Co. fuUy indemnified him against 
ail loss or damage which might resuit to him on account of his seizure 
of the property under the writ. On January 25, 1899, Crittenden 
was adjudged a bankrupt, and about February 10, 1899, L. W. 
French, the secretary, treasurer, and crédit man of Kellogg, John- 
son & Co., was chosen his trustée in bankruptcy at a meeting of 
creditors in whiçh Kellogg, Johnson & Co. participated. French 
then and at ail times thereafter knew the fraudulent character of the 
sale by Crittenden to Carson, and that it was voidable at the élection 
of the creditors. On October 19, 1899,, he commenced an action 
as trustée iii bankruptcy against Smith & Sons Company (i) to 
recp'ver as. a , .fraudulent préférence the $679 which Crittenden had 
paid to Sinjj:h & Sons Company eut of the proceeds of his sale to 
Carson, ana (2) tprecover $2,150.24 for the conversion by Smith & 
Sons Company, oif ihat portion of the pergonal property which Carson 
had received from Crittenden and had sold before the attachment was 
levied, on the theory that Carson was in reality the agent of Smith 
& Sons Cornpiany, About April 15, 1901, Smith &,Sons Company 
offered, and French, as trustée, accepted, judgment in, this action for 
$679, the alleged preferential payment, and this judgment was paid 
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to the trustée by Smith & Sons Company. On June 24, 1901, the 
action in hand was commenced, and the contention of counsel for the 
plaintifE is that the sheriff was estopped from defending it on the 
ground of the invalidity of the sale to Carson, because French, the 
trustée, and the représentative of Kellogg, Johnson & Co., a creditor, 
afïïrmed the sale by accepting the $679 derived from its proceeds. 
They argue that as to the plaintiff, Carson, and the vendor, Critten^ 
den, the sale of October, 1898, was valid ; that this sale was voidable 
by creditors only; that no creditor could aiifirm it in part and avoid 
it in part ; that the acceptance by any creditor of a part of the pur- 
chase price of the sale as Crittenden's property was an aiiSrmance of 
the sale; that French, aftér his élection as trustée, was the repré- 
sentative of ail the creditors, and, among others, of Kellogg, Johnson 
& Co., the plaintifï in the attachment, and that his action was their 
action; that French- s. acceptance of the $679 as the repayment of 
a fraudulent préférence of Smith & Sons Company, efïected by the 
payment to Smith & Sons Company by Crittenden of a part of the 
money which he had derived from the sale to Carson, was an afïirm- 
ance of the validity of that sale, which estopped French, the trustée, 
and Kellogg, Johnson & Co., the attaching creditor, from maintain- 
ing its invalidity; and that this estoppel of the trustée and of Kel- 
logg, Johnson & Co. also estopped the sherifï from defending the 
action of conversion against him upon the ground that that sale was 
fraudulent and voidable and entitled the plaintifï, Carson, to a ver- 
dict in his favor in this action. 

Conceding, without deciding, that the action of the trustée in 1901 
in accepting the return of the preferential payment estopped him 
and Kellogg, Johnson & Co. from thereafter asserting the invalidity 
of the sale to the plaintifï, Carson, did that estoppel hâve the efïect 
to deprive the sherifï of the right to défend this action against him 
upon that ground? The gravamen of this action — the allégation of 
the complaint upon which it is based — is that on December i, 1898, 
under a writ of attachment against Crittenden in an action brought 
by Kellogg, Johnson & Co. against him, this sherifï seized and con- 
verted the goods of the plaintifï, Carson. The plaintifï alleged that 
the cause of action accrued on December i, 1898, and, if it did accrue 
at ail, it accrued on that day. The rights of the parties on that day, 
therefore, and not their rights at any other time, condition the exist- 
ence or nonexistence of this alleged cause of action. It is not an 
action to recover the goods, and hence the subséquent rights of the 
parties to the property hâve no relevancy to the issue which the plain- 
tifï, Carson, has tendered in his complaint, and which is to be deter- 
mined in this action. This is an action for conversion on a given 
<]ay. Its basis is the wrongful seizure on December i, 1898. If 
the sherifï had the right to levy upon and take this property into his 
custody on that day, the plaintifï, Carson, has no cause of action. 
If the sherifï had no right to seize thèse goods under his writ on De- 
cember I, 1898, then the plaintifï can maintain this action. The in- 
stant this seizure was made, the damages alleged in this action ac- 
crued, if the seizure was wrongful. And no subséquent ownership 
of the property, not even a return of it by the sherifï to the plaintiff, 
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can relieve hiin from liability for the damages which the act charged 
in this complaint actually jnflicted upon the plaintiff. On the other 
hand,,if his seizure was rightful, if it was his right and his duty to. 
levy upon, and take possession of this property under his writ on 
December l, 1898, no subséquent change of ownership in the prop- 
erty or in the relations of the parties, other than the sherifif, to the 
property, or to each other, could make his seizure wrongful, or de- 
prive him of any meritorious défense that he had to an action on ac- 
count of that seizure. 

But when the sheriff màde this levy and took this property into 
his possession, the sale to the plaintiff was fraudulent and voidable 
as against Kellogg, Johnson & Co., the ■ attaching creditors. They 
had elected, by the commencement of their action in attachment, to 
treat this sale as void, and the sheriff was exercising his légal right 
and discharging his lawful duty when he kvied upon ând took pos- 
session of the goods as the property of Crittenden under the writ 
against him. :No cause of action to the plaintiff, therefore, accrued 
on December l, 1898, on account of the levy and seizure, because 
the sheriff then had the right to make them. Concède now that in 
the summer of 1901 Kellogg, Johnson & Co. became estopped by the 
action of the trustée from asserting the fraudulent charaeter and the 
invalidity of the sale. That fact evidently could not and did not make 
the sheriff's lawful seizure under his writ in December, 1898, wrong- 
ful. Nor could it nor did it èstôp him from pleading and proving 
the truth, nor from establishing lus défense based on the invalidity 
of the sale, becausé he was in no sensé a party or a privy to the act 
of the trustée, French, in affirming it, upon which counsel for the 
plaintiff relies. French did not represent this sheriff, and the latter 
was neithèr awâre of nor did he consent to his act. 

The facts that the sheriff was indemnified! by Kellogg, Johnson & 
Co. against damage from his seizure of the goods under the writ, 
and that his relation to that corporation bears some analogy to that 
of an agent to his- principal, cannot deprive him of his right to make 
his défense. The ^ bond of indemnity protected him against lawful 
damages only. Tt gave him no indemnity against the damages that 
would hâve been recovered of him in this action if he had not de- 
fended it, because he was not legally liable for such damages, and it 
was his duty to présent his défense. Besides, he was not required 
to rely upon his bond. He had the same right to présent and main- 
tain every lawful défense which he had that he would hâve had if 
no bond had ever been furnished to him. And vs^hile his relation 
to the plaintiff in the attachment bears some analogy to that of agent 
to principal, it is not that relation. The right and authority of an 
agent âcting for his "principal are limited by the right and authority of 
his principal, and his duty is implicit obédience to the commànd of that 
principal. It is not so in the relation of a sheriff to a plaintiff in a 
writ of attachment. He may seize property and make levies which 
the plaintiff has no right to make or maintain without his interposi- 
tion. He is primarily the agent — ^the executive ofiicer — of the court, 
and not of the plaintiff in the attachment, and his first duty is to 
faithfully comply with the provisions of the law, and to obey the 
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commands of the court. He may heed the directions and sugges- 
tions of the attachment plaintifï only subject to the law and the orders 
of the court. The conclusion necessarily follows that when, in the 
discharge of his ofïicial duty, he has executed a writ or obeyed an 
order of a court in such a way that he has a perfect légal défense for 
his action, neither the plaintifï in the attachment nor any agent or 
représentative of that plaintifï can, without his consent, make his 
action unlawful, or estop him from presenting and maintaining any 
lawful défense which he may hâve to it. 

Our conclusion is that, vi^here the fraudulent character of a sale 
of Personal property found in the possession of the purchaser makes 
it the right and the duty of a sheriff to seize it under a writ of at- 
tachment against the vendor, neither the plaintifï in the attachment 
nor a trustée in bankruptcy of the vendOr can, by subsequently affîrm- 
ing the sale without the consent of the sheriff, estop him from main- 
taining the invalidity of that sale in défense of an action against 
him for the conversion of the property by his seizure of it under the 
writ. 

The court below committed no error by its refusai to sustain the 
theory of the plaintifï that the sherifï was estopped from maintaining 
his défense to this action founded on the invalidity of the sale by the 
acts of Kellogg, Johnson & Co. and the trustée in bankruptcy afïàrm- 
ing it subséquent to his alleged conversion of the property, and the 
judgment below is afHrmed. 



WILLIAMSON V. LIVERPOOL & LONDON & GLOBE INS. CO. 

(Circuit Court of Appeals, Eightli Circuit. April 20, 1903.) 

No. 1,825. 

1. Insurance— Appraisers mat Find Total Loss. 

TJnder a pollcy of Insurance which provides that In the event of dls- 
agreement as to the amount of loss the same shall be ascertained by 
two appraisers and an umpire, and that the appraisers shall estimate 
and appraise the loss, stating separately sound value and damage, shall 
submit their différences to the umpire, and the award of any two shall 
détermine the arùount of the loss, the appraisers are empowered to dé- 
termine whether or not the loss is total, as well as to détermine its 
amount in case it is partial. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 
See 105 Fed. 31. 

J. D. McCue and L. C. Boyle (William Warner, on brief), for ap- 
pelant. 

M. A. Fyke and Ed. E. Yates, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
avoided the award of appraisers appointed to ascertain the loss by 
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fire under policies of insurance issued by the Liverpool & London & 
Globe Insurance Company, the appellee. 

An award of arbitrators appointed to appraise a loss under an in- 
surance policy is supported by every reasonable intendment and pre- 
suraption, and will not be vacated unless it is clearly shown that it 
was made without authority, or was the resuit of fraud or mistake, 
or of the misfeasance or malfeasance of the appraisers. Barnard v. 
Lancashire Ins. Co., loi Fed. 36, 4i,C. C. A. 170. There was no 
évidence that the award in this case was secured by fraud, or was the 
resuit of the misfeasance or malfeasance of any of the appraisers. The 
decree avoiding it rests upon the sole ground that the appraisers 
exceeded their authority, in that they deterroined the loss to be total 
when they were only authorized to find it to be partial. 

The provisions of the policy pertinent to this question are thèse : 

"Thls cpropany shall not bfe Uable beyond the actual cash value of the 
property at the time any loss or damage occurs, and the loss or damage 
shall be ascertained or estimated according to such actual cash value, with 
proper déduction for dépréciation however caused, and shall in no event 
exceed what It would then cost the insured to repair or replace the same 
with material of like lïind and quallty; said ascertainment or estimate shall 
be madeby the insured and this company. or. if they differ, then by ap- 
praisers, as herelnafter provided." 

"In the event of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two compétent and dislnterested ap- 
praisers, the Insured and thls company each selecting one, and the two so 
ehosen shall sélect a compétent and dislnterested umpire; the appraisers to- 
gether shall then estimate and appraise the loss, stating separately sound 
value and damage, and, failing to agrée, shall submit their différences to 
the umpire, and the award in wrlting of any two shall détermine the amount 
of such loss." 

The parties to the policies disagreed as to the amount of the loss, 
appointed two appraisers, and thèse appraisers selected an umpire. 
The appraisers proceeded to ascertain the amount of the loss. The 
fîrst question which presented itself was whether or not the portions 
of the walls gf the insured buildings which were standing could be 
used in replacing the burned structures. One of the appraisers was 
of the opinion that they could be used ; the other believed that they 
could not be, because they stood upon made ground, which had been 
so softened by the water which had been thrown upon it in extin- 
guishing the fire that it would not sustain the weight of the replaced 
buildings. One of the appraisers, therefore, insisted that the basis 
of the estimate of the loss should be the amount necessary to repair 
the buildings as they then stood ; the other maintained that the walls 
and foundatiotis must be taken out and new buildings constructed 
upon solid foundations, using only what old materials were available 
for that purpose. This was a basic différence, and they could not 
proceed to détermine thé loss until that différence was settled. They 
therefore referred it to the umpire, and he determined that the build- 
ings were so badly damaged that they could not be safely repaired, 
and that it was necessary to lay new foundations and construct new 
buildings in order to restore to the insured the property that had been 
lost by the fire. Thereupon the appraisers proceeded to détermine the 
amount of the loss, one upon the basis approved by the umpire, and 
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the other upon the basis of repairing the buildings with the use of the 
damaged foundations and walls. They necessarily reached différent 
results. Thèse were submitted to the umpire, and he again decided 
that the true basis upon which to estimate the loss was the cost of the 
construction of new buildings of the character of those destroyed, and 
that the cost of reconstruction estimated upon this basis was the true 
amount of the loss. Thereupon the appraiser with whom he agreed 
and the umpire signed and dehvered an award to the effect that they 
had determined the sound value of the property insured to be $23,547, 
"and the loss and damage to be total, as in fact the buildings are totally 
destroyed, and the remaining walls must be taken down to recon- 
struct; the cost of removing ail other remaining materials as is 
necessary is fully equal to the value thereof." The other appraiser 
refused to sign this award, and the court below set it aside upon 
the ground that the appraisers had no authority to détermine whether 
or not the loss was total, but were limited to determining the cost 
of replacing the property in its condition before the fire with the aid 
of the damaged walls and foundations. But the policy grants the 
power and détermines the extent of the authority of the appraisers. 
It provides that in the event of disagreement as to the amount of 
the loss the appraisers shall estimate and appraise the loss. If the 
insured claimed that the loss was total, and the insurer insisted that 
it was but go per cent, of the value of the property insured, there 
would be a disagreement between them as to the amount of the loss. 
If appraisers were then appointed, it would be their duty to estimate 
and appraise the loss. If the appraisers were of the opinion that 
the loss was 100 per cent., it would be their duty to so find and award. 
If one of them was of the opinion that it was less than 100 per cent., 
while the other believed it to be total, it would be their duty to sub- 
mit this difïerence to the umpire, w'ho would be authorized to settle 
it. There is no Jimitation of the authority of the appraisers to a 
détermination of 50 per cent, or 90 per cent, or 99 per cent, or any 
other part of the loss. The policy authorizes them to détermine 
the entire loss, and, if that loss was equal to the entire value of the 
property insured at the time of the fire, it necessarily authorized them 
to find that the loss was total. The agreement of submission to 
arbitration under which the award was made confirms this view. It 
contains this provision : 

"It Is further expressly understood and agreed that. In determining the 
Sound value and the loss or damage upon the property hereinbefore meii- 
tioned, the sald appraisers are to make an estimate of the total cash cost 
of replacing or repairing the same or the actual cash value thereof at and 
immediately preceding the time of the fire, and in case of dépréciation of the 
property from use, âge, condition, location, or otherwise a proper déduction 
shall be made therefor." 

It will be noticed that the appraisers were to détermine the sound 
value and the loss or damage ; that is to say, if the property was en- 
tirely destroyed they were to détermine the loss, and if it was partially 
destroyed the damage. Farther on the stipulation provides that they 
are to make an estimate "of the actual cash cost of replacing or repair- 
ing the same, or the actual cash value thereof at and immediately pre- 
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cedirig the time of the firé" ; that' ïs to say, they were to fànd the cost 
oî replacing or repairing if the loss was partial, and the actual cash 
value immediately preçeding the fire if it wâs total. 

Our attention is challenged to this provision of the agreement of 
submission: ' 

"It is expressly understood that this agreement and appraisement is for 
the purpose of ascertaining and fixiùg the amount of sound value and loss 
and damage only to the property herelnafter desCrlbed, and shall riot déter- 
mine, waite,, or Invalidate any other right or rights of elther party to this 
agreement." 

But the right to ascertain the amount of the loss, whether total or 
partial, was not one of the other rights of either of the parties to the 
agreement after they signed the contract of submission, because, by 
the terms of the policy and by the provisions of that contract, they 
agreed that thèse appraisers should détermine both the sound value 
and the loss, whether that loss was total or partial. 

Our conclusion is that an insufance policy which authorizes the 
appraisers, in case of a disagreemeiit as to the amount of loss, to esti- 
mate and appraise the loss, empowèrs them to détermine whether or 
not the loss is total, as well as to détermine what the amount of the 
loss is in case they fînd it to be partial. Adams v. Bowery Pire Ins. 
Co., 85 lowa, II, 51 N. W. 1149. 

Counsel for the appellee invokes the rule that under an appraise- 
ment of this nature the umpire may pass upon matters of différence 
between the appraisers only, and argues that in the case at bar the 
umpire exceeded his authority. But a careful perusal of the testi- 
mony convinces that the umpire did not exceed the limits of his 
powers in the case in hand. There were two matters of différence 
between the appraisers which were fundamental. One WaS whether 
or not the walls and foundations of the old buildings could be safely 
used to construct the new ones, and this questio» was submitted to 
and decided by the umpire in the inception of the investigation. The 
other matter of différence was conditïoned by the iirst. It was 
whether the cost of replacing the improvéments in as good a condi- 
tion as they were before the firé was the cost estimated on the ba- 
sis of laying new foundations and building new walls, or upon the 
basis of using the old foundations and walïs and repairing them, 
and this question was submitted to the umpire and decided by him. 
He agreed with the appraiser,, wljip.held that new foundations and 
walls must be constructed, and this finding led inevitably to the con- 
clusion that the buildings were a total loss, because it would cost the 
entire amount ôf their cash value immediately preceding the fîre and 
more to construct improvéments like them. The umpire did not act 
independently, but confined himself to deciding the différences be- 
tween the two appraisers, and the award must be sustained. 

The decree below is accordingly reversed, and the case is remanded 
to the Circuit Court, with instructions to dismiss the bill. 
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WILLIAMSON T. McUAbUlN BKOS. CO. 

(Circuit Court of Appeals, Third Circuit AprU 20, 1903.) 

No. 37. 

1. Res Jtidicata — Matteks Concluded. 

A decree entered after trial, dlsmlssing a libel brought by the owner 
of a salUng vessel agaînst tugs to recover for damage to such vessel from 
capslzing, alleged to hâve been due to the négligence of the tugs In tow- 
ing, Is an adjudication that the tugs were not In fault for the capslzing, 
"which Is conclusive between the parties; but an expression of opinion 
by the court that the capslzing should be ascrlbed to sea périls was not 
upon a matter directly in issue, and Is not conclusive in a second suit 
by the owner of the tugs to charge the tow wlth négligence. 

2. Tua AND Tow— Capsizing of Tow— Impropkr Ballasting. . 

A bark in ballast, while being towed by two tugs, capslzed, slnking 
one of the tugs. The weather was no worse than should hâve been 
anticipated at the season, and the capsizing was due to a lack of sufil- 
cient and proper ballast. Beld, that the tugs were not responsible for 
such lack of ballast, which was the fault of the bark, and rendered her 
liable for the Injury to the tug. 

Appeal from the District Court of the United States for the Dis- 
trict of New Jersey. 
In Admiralty. 
For opinion below, see ii6 Fed. 400. 

Charles C. Burlingham, for appellant. 

La Roy S. Gove and James J. Macklin, for appellees. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

ACHESON, Circuit Judge. This was a suit in admiralty brought 
by the McCaldin Bros. Company, owner of the steam tug McCaldin 
Brothers, against the bark La Escocesa, to recover damages sus- 
tained by the tug by reason of the capsizing of the bark while in tow 
of that tug and the steam tug William J. McCaldin. On March 23, 
1899, the bark La Escocesa, while being towed by the tug McCaldin 
Brothers alongside and the tug William J. McCaldin ahead, upon 
a hawser from Erie Basin, Brooklyn, toward the Arthur Kills, cap- 
sized near Robbins Reef Light, and carried down and sunk the tug 
McCaldin Brothers, which was fastened to her port side. The court 
below decided that the injury to the tug was caused by the négli- 
gence of the bark in not supplying herself with sufficient ballast, 
and condemned the bark to pay the damages which the tug had sus- 
tained. The court found that the master of the bark had ordered 
logs supposed to be the équivalent of 150 tons of interior ballast, 
and had them placed alongside the bark to serve instead of ballast 
in the hold; that at the commencement of the trip the wind was 
not very strong, but increased as the vessels proceeded, and that, 
when near the Kills, the bark was struck by a sudden squall and cap- 
sized; that this capsizing was due to the insufhciency of the ballast 
with which the bark had supplied herself ; that the squall did not 

ï 1. See Judgraent, vol. 30, Cent. Dig. § 1268. 
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appear from the évidence to hâve been one which, ,considering the 
season of the year and the charàctef of the weather at starting, might 
not have/^eien expected, and ceitainly was not such a oné as, under 
the circumstances, it was not thç duty of the bark to hâve guarded 
against. The court held that "it wàs the duty of the bark to provide 
itself with suiïicient ballast for the voyage, and with that sufficiency 
the tugs hâà nbthing whateyer to do; they had a right to présume 
that the bark was seaworthy.'* 

The owner of the bark (who is the claimant hère and the appel- 
lant) had filed a libel in the District Court of the United States for 
the Southern District of New York against both the named tugs for 
the damages she sustainedby her capsizing, alleging that it was oc- 
casioned by négligence on the part of the tugs. Upon a hearing on 
the merjts on full proofs, that court found that the tugS were without 
fault, and by decree entered January 9, 1900, dismissed the libel. 

In the answer in this suit the claimant of the bark set up, as a 
ground pf défense, that the capsizing of the bark was caused by the 
négligence of the tugs, one of the spécifications of such négligence 
being as follows: "(2) They took said bark froni her berth with- 
out seeing to it that she had proper and sUfRçient ballast logs." 
The court below ruled that the claimant was estbpped from making 
the défense of négligence on the part of the tugs, because of the prior 
adjudication in the suit in thé Southern District of New York. In 
his opinion, the judge below said: "The tugs hâve been adjudged, 
in a suit between thèse parties, to hâve been without fault, and the 
claimant is estopped from setting out that défense in this suit." 

This ruling is assigned for error. We think, however, the court 
was right therein. A fact which has been directly tried, and decided 
by a court of compétent jurisdictioh, cannot be contested again be- 
tween the same parties in the sanie or any other court. Hopkins v. 
Lee, 6 Wheat. 109, 113, 5 L. Ed. 218; Russell v. Place, 94 U. S. 
606, 24 L,. Ed. 214. Whether thèse tugs were guilty of négligence 
which caused the capsizing of the bark La Escocesa was the précise 
question raised and determined in the other suit. The libel there 
was based on such alleged négligence, and the suit was between the 
same parties. 

It is alleged, indeed, that an appeal was taken from that decree 
to the Circuit Court of Appeals for the Second Circuit, which is 
still pending. But, if an appeal was taken (of which we hâve no 
record évidence), nothing seems tO hâve been done towards the 
prosecution of it. Moreover, such appeal would not operate to va- 
cate the decree. 

It is further çoijtended that full effect was not given by the court 
below to the decree in the suit in the Southern District of New York. 
Now, it is true that in that case, after exonerating the tugs, the judge 
said that he thought "the account of the accident given by the ship 
at the time is a true one, viz., a sudden gust or squall not to be pre- 
viously anticipated, which the ship was unprepared to meet from lack 
of sufficient ballast; and assuming that she was sufficiently ballasted 
(concerning which, however, the tugs had no responsibility) for an 
ordinary trip as the weather âppéared at starting, the loss should be 
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ascribed to sea périls, for which the tugs are not liable." This, 
however, was a mère expression of an opinion upon a point which 
came only collaterally or incidentally under considération, and there- 
fore it is not conclusive. Hopkins v. Lee, supra. Whether the tugs 
were négligent and responsible for the disaster was the question 
before the court, and that question alone was determined. The lia- 
bility of the bark was not the subject for adjudication in the other suit. 

That the bark was insufïiciently ballasted is not disputable under 
the proofs. Indeed, this is virtually admitted in the answer. The 
tugs were in no wise responsible for this lack of ballast. In failing 
to supply herself with proper and sufïicient ballast, the bark was 
guilty of a grave fault, which occasioned or contributed to the dis- 
aster which overtook her. 

Upon an attentive reading of the évidence, we are convinced that 
the judge below did not err in his finding as to the weather. The 
proofs quite justified his conclusion that the gust of wind or squall 
might well hâve been anticipated, and should hâve been guarded 
against by the bark by proper ballasting. The squall was not ex- 
traordinary. Evans, the master of the La Escocesa, described it as 
"just a freshening of the wind." He says, "vShe got a little gust of 
wind, and she careened over a little." Being asked, "What do you 
call this, a squall or a freshening of the wind?" he answered, "I 
should say a freshening of the wind." And when asked "if it arose 
to the dignity of a gale," he answered, "No, it did not." There is 
other testimony to the like effect, and, upon the whole, we think that 
the judge was not at ail mistaken in his finding as to the state of 
the weather and the character of the squall which the bark encoun- 
tered. In our judgment, none of the assignments of error can be 
sustained. 

The decree of the District Court is affirmed. 



TTNITBD STATES v. QUINN et aL 

(Circuit Court of Appeals, Second Circuit February 25, 1903.Ï 

No. 606. 

1. Bond op Indbmnitt— Liabilitt of Surett— Intkbest. 

A surety on the bond of a contractor for the construction of a pub- 
lic work is not In default untll notice or demand, and hence Interest 
does not run, as against Mm, untll then. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Frederick W. Park, for plaintiffs in error. 
A. F. King, for the United States. 

Before WALLACE and COXE, Circuit Judges, 

f 1. See Principal and Surety, voL 40, Cent Dlg. i 114>i 
122 F.— 5 
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. PER CURIAM. This: is an action agjainst the surettes upon a 
bond_ conditiojied for the faithful performance of a contract by the 
principal for the construction of a breakwater. Quinn failed to per- 
form, and , the work was let by the government to other contractors. 
Upon the trial of the action a judgment was ordered for the plaintifiE 
for the différence between the contract sum and the sum at which 
the contract iwas relet, together with interest from the date when, 
by the terms of the contract, the work should hâve been completed. 
Upon the argument it appeared that a mistake in the computation 
of interest had been made against the plaintiffs in error. By stipu- 
lation betWeen the parties duly filed, this mistake has been rectified, 
and interest is stipulated, at the sum of $661.50. Were the ques- 
tion properly before us, we should be inclined to hold that interest 
can only be recovered from the date of the commencement of the 
action, the record failing to show a previous demand or notice. 

A surety whose undertaking obligates him contingently for un- 
liquidated damages is not Considered as in default until notice or de- 
mand, and interest does not begin to run upon the amount until then. 
The rule is thus stated in i American Leading Cases, 507: 

"It iB not to be understood that, in gênerai, Interest, as against the surety, 
begins to rtul on the penalty, and on the debt if less than the penalty, only 
from the time of a demand upon the surety, or notice to hlm to pay, or by 
suit, or somethlng équivalent to demand or notice." 

This is the settled rule in the fédéral courts. McGill v. Bank of 
the United States, 12 Wheat. 512, 6 L. Ed. 711; United States v. 
Hills, 4 Cliflf. 618, Fed. Cas. No. 15,369; Ives v. Merchants' Bank, 
12 How. 159, 13 L. Ed. 936; Mowry v. Whitney, 14 Wall. 620, 20 
h. Ed. 860; Blewett v. Frpnt Street Cable R. Co. (G. C.) 49 Fed. 126. 

There is, however, no exception or assignment of error which 
présents the question of interest. .: 

At the trial the cause was properly disposed of, no error having 
been committed. Pursuant to stipulation, the judgment is modified 
as of May i, 1902, so that the aggregate amount of the judgment, as 
of that date, shall be $3,66148 ; and, as so modified, the judgment is 
afSrmed. 



WOODWAED et al. v. CHICAGO. M. & ST. P. RT. CO. 

(Circtilt Court of Appeals, Elghth Circuit April 28, 1903.J 

No. 1,721. 

L Opinion Etidencb— Hypothetical Question— Assomption ALiiOWABLB. 

A hypothetlcal question which assunies and falrly states the existence 
of any state of facts which the évidence directly and rfeasonably tends 
to establish or Justlfy, and which does not assume facts beyond the 
range of the évidence 'àiià ' the légal presumptlons in the case, may be 
properly asked and answered, altbough It does not assume every fact in 
the case. 

(Syllabus by the Court.) 

î 1. See Evidence, vol. 20, Cent. Dig. §§ 2370, 2371, 
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In Error to the Circuit Court of the United States for the District 
of Minnesota. 

P. J. McLfEughlin (F. W. Gail, on the brief), for plaintiffs in error. 
F. W. Root, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. Tbis was an action against the Chi- 
cago, Milwaukee & St. Paul Railway Company for négligence in the 
construction and opération of one of its engines, which the plaintifïs 
alleged caused a fire that burned the barns of the plaintifif Woodward, 
which had been insured against fire by the plaintifï the St. Paul Fire 
& Marine Insurance Company. There was a verdict and judgment 
for the railway company. 

At the trial the plaintifïs proved that the fire started, at a point lo6 
feet distant from the defendant's railroad track, a few minutes after 
one of its engines, drawing a passenger train, steamed along the track. 
The witnesses for the défendant testified that this engine was pro- 
vided with the beat appliances to arrest sparks and fire, that they 
were in good order, and that the engine was carefully and properly 
operated by compétent servants when the fire was set. The défend- 
ant then called Mr. Johnson, a traveling engineer, who had been a 
locomotive engineer and a fireman, and he testified, in answer to ques- 
tions propounded to him by counsel for the railway company: "If 
a spark should set a fire io6 feet away from the track when the wind 
was blowing strong, and when the combustible material at that point 
where the fire originated was very dry, I do not think that would be 
an indication that there was anything out of order with the engine 
or any of its appliances." Thereupon plaintifïs called Thomas Roope, 
the master mechanic of the Great Northern Railway Company, who 
had been a locomotive engineer and fireman, and asked him what 
would be indicated if a spark escaped from an engine equipped and 
operated as the defendant's witnesses had testified this engine was, 
when a high wind was blowing, and set a fire in combustible mate- 
rial io6 feet to the leeward of the track. Counsel for the défendant 
objected to this question because it did not include ail the circum- 
stances which the witnesses had testified conditioned the situation at 
the time the fire started, especially the circumstance that the appli- 
ances upon the engine for arresting sparks, fire, and coals were in 
good order at that time. The court sustained this objection, and 
rejected the testimony which the question was asked to elicit. 

It is obvious that the purpose of this question was to draw from 
the witness évidence to the efïect that the setting of a fire at a point 
io6 feet from the railroad track by a spark which had escaped from 
an engiiïe under the circumstances specified in the question would 
indicate that the spark arrester of the locomotive was out of order, in 
contradiction of the testimony of the defendant's witness Johnson. 
It may be that if the défendant had contented itself with its proof 
of the character, condition, and opération of its engine, and had then 
objected that this testimony was immaterial because the défendant 
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had Gvercome the statutory presumption of négligence, and had con- 
clusively proved that there were no defects in the engine and no 
négligence in its opération, that objection might hâve been properly 
sustained. Smith v. Railroad Co., 3 N. D. 17, 22, 53 N. W. 173; 
McTavish v. Railway Co. (N. D.) 79 N. W. 443, 446 ; Spaulding 
V. Railroad Co., 30 Wis. iio, 123, 11 Am. Rep. 550; Spaulding v. 
Railroad Co., 33 Wis. 582,; Huber v. Railway Co., 6 Dak. 392, 43 
N. W. 819; Koontz V. Navigation Co. (Or.) 23 Pac. 820; Railroad 
Co. V. Talbot, 78 Ky. 621 ; Railroad Co. v. Packwood, 7 Am. & 
Eng. Ry. Cas. 584; Railroad Co. v. Reese, 85 Ala. 497, 5 South. 283, 
7 Am. St. Rep. 66. But the railroad company did not take this 
course. It introduced its expert, Johnson, and with bis testimony 
opened the question and tendered the issue whether or not the setting 
of a fire I06 feet away from the railroad by a spark which escaped 
from the engine when the wind was blowing strong indicated that 
the engine's appliances for arresting sparks were out of order. When 
the défendant had tendered this issue the plaintiffs had the right to 
meet it, and to rebut, if they could, the évidence of the défendant 's 
expert. Nor was the objection tenable that the plaintififs could not 
ask their witness whether or not the setting of the fire by such a 
spark indicated that the spark arrester was out of order without first 
assuming that it was in order. The theory of the défendant was that 
the appliances for arresting sparks were in proper condition, and it 
had proved by its expert that the setting of the fire by the spark 
indicated nothing to the contrary, The theory of the plaintififs was 
that thèse appliances were out of order, and they had the same right 
to prove by their witnesses that the setting of the fire by the spark 
indicated the correctness of their theory that the défendant had to 
prove that it gave no such indication. It is not necessary that a 
hypothetical question shoulS state every fact presented in a case upon 
trial. Nor is a party required to confine his questions to his experts 
to the particular state of facts to which the witnesses for his oppo- 
nent hâve testified where thei^e is any contradictory évidence or pre- 
sumption. He may frame his question upon the assumption that his 
own theory of the facts is correct, provided there is substantial évi- 
dence in the case or a légal presumption reasonably tending to sus- 
tain that theory. 

A hypothetical question which assumes and fairly states the ex- 
istence of any state of facts which the évidence directly and reason- 
ably tends to establish or justify, and which does not assume facts be- 
yond the range of the évidence, may be properly asked and ansvvered, 
although it does not assume or state every fact in the case. Denver 
& R. G. R. Co. V. RoUer, ico Fed. 738, 754, 41 C. C. A. 22, 39, 49 
L. R. A. 77; Railway Co. v. Wood, 113 Ind. 545, 554, 14 N. E. 572, 
and 16 N. E. 197; Stearns v. Field, 90 N. Y. 640; Powers v. Kansas 
City, 56 Mo. App. 573, 577 ; Meeker v. Meeker, 74 lowa; 352, 357, 
37 N. W. 773, .7, Am. St. Rep. 489; Bever v. Spangler, 93 lowa, 
576, 602, 61 N. W. 1072; Manatt v. Scott (lowa) 76 N. W. 717, 720; 
Russ v. Railroad Co., 112 Mo. 45, 48, 20 S. W. 472, 18 L. R. A. 823 ; 
Fullerton v. Fordyce (Mo. Sup.) 44 S. W. 1053, 1056; Rog. Exp. 
Test. (2d Ed.) § 27; 8 Enc. PI. & Prac. 757, 758. The question 
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propounded to the witness Roope fell fairly within this rule, and 
he should hâve been allowed to answer it. 

The judgment below is accordingly reversed, and the case is re- 
manded to the court below with instructions to grant a new trial. 



TIMOLAT et al. v. FRANKLIN BOILBR WORKS 00. 

(Circuit Court of Appeals, Second Circuit Mareh 23, 1903.) 

No. 124. 

1. Patents— Suit for Inpkingembnt— Lâches. 

The owner of a patent is not chargeable with lâches because of a delay 
of three years before commencing suit against a partieular infringer, 
where during ail of such time he was litigating with other inf ringers. 

2. SaMB — iNFRINaEMENT — PORTABLE DriLLING MACHINES. 

The MofCet patent, No. 369,120, for a portable drilling machine, claim 
2, held not anticipated, valid, and infringed, on appeal from an order 
granting a preliminary Injunction. 

Appeal from the Circuit Court of the United States for the North- 
ern District of New York. 

This cause cornes hère upon appeal from an order granting injunc- 
tion pendente lite against the infringement of United States letters 
patent No. 369,120, August 20, 1887, to John Moffet for "portable 
drilling machine." The patent contains four claims. The order cov- 
ers ail of them. 

E. H. Fairbanks and Hector T. Fenton, for appellant. 
John R. Bennett, for appellees. 

Before WALLACE and LACOMBE, Circuit Judges. 

LACOMBE, Circuit Judge. In July, 1901, at final hearing upon 
pleadings and proofs, the Circuit Court, Southern District of New 
York, sustained the first three claims of the patent in the suit of 
Timolat v. Manning, iio Fed. 206 (which was begun July, 1899), 
and found them to be infringed by the device then before the court. 
Subsequently, in November, 1901, suit was brought against an- 
other infringer upon a différent device, and a preliminary injunction 
was therein granted by the same judge who heard the Manning Case, 
no opinion being written. Appeal was taken in that case, but aban- 
doned by défendant May i, 1902. The présent suit was begun the 
next month, and the order appealed from entered July 15, 1902. 

The appellant contends that some lâches of the complainant should 
require a déniai of injunctive relief. Upon the above statement of 
facts this contention is plainly without merit. Défendant did not put 
its tool on the market until the spring or summer of 1899. Within 
a month or so thereafter complainants began litigation with inf rin- 
gers, and has continued to litigate ever since. They were under no 
obligation to sue every one at the same time. American Grapho- 

H 1. See Patents, vol. 38, Cent. Dig. §§ 468, 561. 
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phone Co. V. National Grambphone Co. (C. C.) 90 Fed. 824; Edison 
Co. V. Mt. Morris Light Co. (C. C.) 57 Fed. 644. 

The main reliance of appellant is on certain items of proof which 
were not before the court in the Manning Case, and it will greatly 
simplify the discussion of the questions raised upon this appeal if we 
confine our attention to the second claim only. By so doing, and 
thus modifying the order appealed from as to the other three claims, 
we are not to be taken as intimating any opinion as to whether or not 
the new évidence afïects the validity or construction of those claims 
otherWise than to raise doubts which should preclude a décision upon 
affidavits alone. A sufiSciently comprehensive order may be based on 
the second claim, and the others may be considered at final hearing. 

The spécification states that in the érection of nearly ail metallic 
structures — such as vessels and bridges — many of the holes intended 
for the réception of bolts and rivets must be bored after the parts 
to be connected are placed in position. This has commonly been 
accomplished by the use of a suitable clamping device appHed to the 
parts in which the hole was to be bored, and boring the same by 
the means of the ordinary ratchet-drill manipulated by the hand of 
the artisan, which is a very slow and fatiguing process. The spécifica- 
tion proceeds : 

"The objeet of my Invention Is, therefore, to furnlsh the workmen em- 
ployed upon such metallic structures with a boring apparatus that shall be 
, adapted to ail the various positions In which it may be desired to bore holes 
in such structures, that may be readily detached from one place. and applied 
in another, and that has for Its motive power a rotary engine operated by 
steam or compressed air, said engine being attached to the same frame that 
carries the borinç-spindle, and being removable from place to place with it; 
and the invention consista- în the construction and combination of parts by 
which the engine is connected with the boring-shaft and by which it opérâtes 
the same, as hereinafter fully set forth." 

Referring to the drawings, and to the fact that the inventer had 
already taken out^ a patent for a suitable engine, it is stated that "a 
rotary engine of somewhat dififerent construction might be employed 
if it had the necessary requisites of being lightly constructed and of 
efïiciency." It is stated that the engine cylinder is provided at di- 
ametrically opposite po.ints, with tubular connections receiving the 
pipe, through which steam or compressed air is brought to the engine 
by means of a flexible pipe Connecting with a steam boiler or com- 
pressed air receiver, as either one or the other is used to propel the 
engine. A pipe attached to the connection, a', forms the exhaust 
through which the air or steam, after expending its energy upon the 
engine piston, escapes. The spécification proceeds: 

"Upon the under side of the cylinder is formed a projection, preferably In- 
tégral therewlth. ïhis projection forms a sleeve or long journal-bearing, in 
which the boring-spindle, F, is carried. This spindle is provided at one end 
with a suitable socket to receive a drlll or other boring tool, and has flrmly 
secured to its opposite end the gear-wheel, c, which engages the pinlons, c'. 
keyed upon the projecting end of the engine-shaft, e. As the wheel, c, Is 
much larger than the pinion upon the engine-shaft, it foUows that the révolu- 
tions of the latter will be greatly in excess of those of the boring-spindle, and 
that there will be a conséquent Increase of power In the latter, with a cor- 
responding decrease of speed, thus enabling a very small swlftly-runnlng 
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engine to furnlsh ail the power needed for operating the drlU, wlthout in- 
creasing the weight of the machine to such an extent as to renfler it un- 
•wieldy." 

The évidence indicates that, if the boring-spindle were run at the 
high speed of the engine, it would be absolutely destructive of the 
drill point. A feed-screw and a sleeve-nut, which need not be more 
particularly described, are next referred to; also a cover for the 
gears, and wooden handles for the tubular connections. Examination 
of the patent indicates that it covers a structure in which the engine 
cylinder and the bearing of the boring-spindle are intégral with each 
other, in which, therefore, the motor (engine) which causes the rota- 
tion is necessarily transported from place to place with the boring- 
spindle, in which the entire device can be readily handled by the 
artisan, in which the gearing between the rotating shaft of the motor 
and the boring-spindle is so arranged as to reduce speed and in- 
crease power. The combination of parts above described are ail 
adapted to produce those results. The journal for the spindle, as 
shown in the drawings, is longitudinally parallel with the cylinder, 
and is described as "upon the under side of the cylinder," but there 
is nothing to indicate that by occupying such a location rather than 
some other one any useful purpose would be subserved, so long, 
at least, as the journal is intégral with the cylinder, and in such 
relation to it as to admit of the gearing described. So, too, the 
description reads, "This projection forms a sleeve or long journal- 
bearing," but there is nothing to indicate that the mère length of 
the bearing is of any moment, provided only it be long enough ef- 
fîciently to hold the boring-spindle. 

The second claim is as follows : 

"(2) In a portable borlng-maehlne, the combination of the boring-spindle, 
the rotary engine, with its cylinder, upon -which is formed the journal-bearing 
for the boring-spindle, the gear Connecting the boring-spindle and engine- 
shaft, anfl the feed-screw and sleeve-nut adapted to turn and force forward 
the boring tool, as set forth." 

In the suit of Timolat v. Manning there seems to hâve been a 
comprehensive inquiry into the state of the art ; prior patents are re- 
ferred to, including spme for a portable drilling machine; and the 
conclusion reached that "none anticipâtes, and, combined, they do 
not materially limit, the claims in issue." The court found that : 

"MofCet was the first to construct a successful portable power drill for 
heavy boring. His drill seems to meet ail the demands of the situation. It 
is capable of boring holes from over two inches in diameter down to those 
of the smallest size. It is easily carried about, comparatively simple in con- 
struction, not prohibitive in price, and does ten times the work of the hand 
drills previously employed. The resuit was brought about after years of 
patient endeavor, during which time, money and brainwork were freely given 
to the task. * • * But for Moffet's contribution to the art, machinists 
working on the great steel structures of the présent day might be using the 
old hand drills, and making one rivet hole where they now make ten," 

There is nothing in the record hère presented which controverts 
this finding that the device of the patent was the first successful 
portable drill for heavy boring. Whatever combinations may be 
disclosed in the patents hère first introduced, we are without any 
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évidence to show that they were practicable, or that any effort, even, 
was màde to embody them in wof king structures. 

The new évidence relied on, as stated in the supplemental brief of 
appellant, consists of the file wrapper and contents and the "Hig- 
ginson and Mead English patents and the Straub and Leach Amer- 
ican patents." From the file wrapper and contents it appears that 
no change whatever was made in the spécification. It remains as 
originally filed. The second claim originally read : 

"(2) In a portable boring-machine, the comblnation of the engins cyllnder, 
the boring-splndle, the gear Connecting the boring-spindle and engine-shaft, 
the feed-screw and sleeve-nut adapted to turn and force forward the boring 
tool, as set forth." 

This was rejected by the examiner on Fullam, No. 67,284, July 
30, 1867, and Allan, No. 297, January 26, 1875 (English), both for 
drilling machines. The Allan (English) patent is not in this record. 
The Fullam patent was considered in the Manning Case, and was thus 
characterized : 

"It employs a reeiproeatlng engine and a fly wheel, and is not portable in 
the sensé that the MofCet drill is portable. It Is elamped to the plate which 
Is to be drlUed, and has not the thrust, the alignment, the stability, the 
journal-bearlng, or the handles of the MofCet drill." 

Moreover, it lacks the feature described in the Moffet spécification 
of a journal-bearing for the rotary spindle formed upon the cylinder 
of the engine, thus securing a degree of compactness (and consé- 
quent pbrtability) which the Fullam device does not possess. When 
this feature, already indicated in the spécification, was made a part 
of the claim by erasing "engine cylinder" and substituting therefor 
"boring-spindle, the rotary engine with its cylinder, upon which is 
formed the journal-bearing for," so as to make the claim read as 
given supra, it was at once allowed. Certainly, there is nothing 
in this transaction to impose limitations on the second claim beyond 
such as are expressed in the language found therein. 

The Higginson (English) patent is not found in the record. Two 
figures are said by an expert to be taken from that patent. Cer- 
tainly, they look very unlike the Moffet device. There is no pro- 
jection, intégral or otherwise, upon the cylinder, to serve as a jour- 
nal-bearing for the boring-spindle, and no gear connection between 
the engine-shaft and the boring-spindle. Neither does the Mead 
(English) patent appear anywhere in the record. ■ The expert pro- 
duces a drawing, which he says is taken from that patent, but there 
is not a single word of description quoted therefrom. The criticism 
which complainant makes on this drawing seems well-founded : "It 
does not show a portable drilling machine in the sensé of the Moffet 
patent. It does not even show a self-contained drill ; simply an 
ordinary drilling tool operated by exterior power transmitted to it 
through a driving rope, shafting, and gearing. Not only is the 
power derîved from an exterior source, but between it and the 
drill there is no mechanical opération, and the only connection, even 
in the broadest sensé, is through the endless driving rope which 
transmits the power from the one to the other." 
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The United States patent to Straub, No. 154,569 of 1874, is for a 
dental hand tool, although it is stated in the spécification that it 
may be suitable for driving a drill, router, or other cutting- tool, or 
for brushing, cleaning, or poHshing about steam engines or locomo- 
tives. The device consists "in the combination in a suitable case, 
A, of a rotary shaft, B, and wheel, C, driven by compressed air, 
steam, or other elastic fltiid in motion, applied through a tube, D, 
in communication with the motive power." There is no combination 
betvv'een a rotary engine and rotating spindle by means ot gearing 
which reduces speed and increases power. The rotating spindle is 
merely an extension of the shaft of the wheel, and revolves at the 
same rate of speed. 

The United States patent to Leach, No. 244,629 of 1881, for a por- 
table steam augur, has the same points of différence. The rotating 
toolholder is but an extension of the axle or shaft of one of the 
motor wheels, and rotâtes at the same rate of speed. In none of 
thèse patents do we find anything which would require a modification 
of the construction given in the Manning suit to the patent and to 
this second claim ; certainly nothing which would persuade the court 
to restrict that claim to a journal-bearing which "shall be longitudin- 
ally parallel with the cylinder, and necessarily at one side thereof," 
nor to a journal-bearing of any particular length if only it be long 
enough to prove efficient. 

It is inferred from the brief that, if the claim be not thus restricted, 
infringement is not denied. The defendant's device is a portable bor- 
ing machine. In it is found a rotary engine contained in an engine 
cylinder, with pinions upon the end of the engine-shaft, which shaft 
projects beyond the cylinder. To the end of the cylinder where this 
shaft projects there is firmly fastened a projection in the shape of 
a hollow cône, truncated near the apex. The métal of the cône is 
so arranged that through the smaller end there is formed a journal- 
bearing sufficiently long to efficiently accommodate a shaft which 
passes through the truncated portion. Into the outer end of this 
shaft a boring tool is fixed. The inner end projects into the hollow 
conical projection which is intégral with the engine cylinder. It ter- 
minâtes in a ring-like head, which, by a combination of pins, gear 
wheels, and pinions, is connected with the pinions on the engine- 
shaft in such relation as to reduce speed and increase power. There 
is a feed-screw and sleeve-nut adapted to turn and force forward the 
boring tool. Every élément of the claim is found in defendant's struc- 
ture. 

The order for preliminary injunction is affirmed as to the second 
claim only, and reversed as to the first, third, and fourth claims. 
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HANKS DENTAL ASS'N, T. INTERNATIONAL TOOTH OEOWN 00. 

(Carcuit Court of Appeals, Second Circuit March 12, 1903.) 

No. 83. 

1. Res Jodicata— Suit pob Infbingement of Patent— Persons Concluded. 
The mère fact that the défendants In two suits for Inf ringement of 
the same patent were bbth members of an association which contributed 
to the défense in eaeh case, does not render the decree In tlie flrst suit 
an adjudication bindlng on the défendant in the second, or which he can 
plead in bar of that suit, in the absence of knowledge by the plaintiff 
at the time of the true relation of such défendant to the former suit. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Charles K. Offield and Philip B. Adams, for plaintifif in error. 
Walter D, Edmonds and Philip C. Peck, for défendant in error. 

Before WALLACE and COXE, Circuit Judges. 

COXE, Circuit Judge. This is an action at law by the Interna- 
tional Tooth Crown Company, the défendant in error and plaintiff 
below, to recover damages for infringement of letters patent No. 
238,940, dated March 15, 1881, to James E. Low for a new and use- 
ful improvement in dentistry. The cause was brought to trial in 
October, 1901, and resulted in a verdict in favor of the plaintiff for 
$437. From the Judgment entered thereon the défendant, the Hanks 
Dental Association, sued out a writ of error. m Fed. 916. 

A former suit in equity had been brought upon the Low patent by 
the plaintiff against Dr. Allen G. Bennett in the United States Cir- 
cuit Court for the Eastern District of New York. The patent was 
there declared invalid. Judgment was entered in the Circuit Court 
and subsequently aflSrmed on an appeal to this court. y2 Fed. 169, 
afiirmed 23 C. C. A. 179, "jy Fed. 313. 

It is alleged that the tJnited States Dental Protective Association, 
which is defehding the suit ât bar, also conducted the défense in the 
Bennett Case; that the défendant hère and the défendant in the Ben- 
nett Case are both mernbers of the said protective association, whose 
object is to défend ail dentists sued for infringement of the Low 
patent. The défendant pleads the Bennett judgment as a bar to the 
prosecution of the présent suit. 

Prior to the trial Edmund F. Hanks, who is président of the de^ 
fendant, the Haiiks Dental. Association, was ordered to attend be- 
fore a masf er and submit to an examination pursuant to section 870 
et seq. of the Code of Civil Procédure of the state of New York. 
His examination was taken after objection at each stage of the pro- 
ceedings, and portions of the déposition were read in évidence upon 
the trial by the plàintifï, after being duly objected to by the défend- 
ant. This déposition furnished the only évidence to support the 
claim of infringement. In view of the diversity of opinion as to 
whether or not this practice of examining a party prior to trial is 
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permitted by the act of March 9, 1892 (27 Stat. 7 [U. S. Comp. St. 
1901, p. 664]), we hâve thought it wise to certify this question to 
the Suprême Court, in order that the practice may be finally settled 
and be uniform throughout the United States. If the question be 
determined in favor of the plaintifï below, there is no reason why the 
judgment should not be aiïïrmed. 

The only other question which merits discussion is that relating 
to the plea of res judicata. We do not think the allégations of the 
answer or the proposed proof sufhcient to warrant us in finding 
that the plaintifï is estopped from asserting the validity of the Low 
patent. It may well be if the défendant the Hanks Dental Associa- 
tion had contributed openly and notoriously to the défense of the 
Bennett suit to the knowledge of the plaintifï, that the plaintifï would 
be bound by that judgment in the présent action. To make the 
judgment available as a plea in bar or as conclusive évidence, it must 
appear that the parties were the same or in privity. The situation 
must hâve been sucli that the Hanks Dental Association would hâve 
been estopped from asserting the invalidity of the patent had the 
judgment been against Bennett. The mère fact that Bennett and 
défendant are members of an association which has contributed to 
the défense of each, does not warrant the conclusion that a judg- 
ment against one is conclusive against the other, or that a judgment 
in favor of one inures to the benefit of the other in the absence of 
knowledge by the plaintifï of the true relations between them. The 
plaintifï must hâve known at the time that the Hanks Company was 
contributing to the défense of the Bennett suit. 

The other exceptions relate to refusais to charge propositions re- 
quested by the défendant. After careful considération of the charge 
we are of the opinion that the case was submitted to the jury as fairly 
for the défendant as the facts justified, and that there was no errer in 
refusing to charge as requested. 



NATIONAL METER CO. V. NEPTUNE METER CO. (No. 1.) 
(Circuit Court, D. New Jersey. March 7, 1903.) 

1. Patents— Construction of Clatms— Spécifications. 

Even though tliere is no référence back in ttie clalm of a patent to the 
preceding spécifications, by the usual formula, "substantially as de- 
scribed," or "for the purpose designated," it cannot be separated from 
the connection in which it Is found, or be extended to embrace a function 
not there specifled. Whlle, therefore, an élément not stated In the claim 
cannot be brought forward from the spécifications and Imported into it, 
yet the spécifications may be resorted to, to explain It and give it char- 
acter. 

8. Same — Anticipation — Water Meteiîs. 

As a matter of applied art, and as affecting the question of anticipa- 
tion, a water meter and a water motor are not the same — being de- 
signed for différent purposes — althougU in structure aud gênerai mode 
of opération they may be the same. 

H 1. See Patents, vol. 38, Cent. Dlg. § 243. 
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8, Bame— Infbingement. 

The Nash patent, No. 433,0S8, daims 14 and 15, covering a water 
meter wlth Its chamber-forming case made relatively strong, in combl- 
nation with an inclosing-head therefor made relatively weak, either by 
beisg made thinner throughout, or, as in claim 15, by having a weak- 
ening groove, to form a yielding part against Interior pressure — the 
object being, as shown by the spécification, to prevent injury to the 
other parts by f reezlng — were net anticipated by devices for use on steam 
and bot water boilers having a predetermined weakened part, to yield 
in case of emergency; the pressure Irom fluids and that caused by the 
expanding power of ice at the moment of freezing being essentially dif- 
férent, presentlng a différent problem to be dealt wlth, and requiring 
the adaptation of the principle of a weakened part to a différent art, 
which involved Invention. Sald claims also helâ) infrlnged. 

In Equity. Suit for infringement of letters patent No. 433,088, 
for a water meter, granted July 29, 1890, to Lewis H. Nash. On final 
hearing. 

J. Edgar Bull and Edmund Wetmore, for plaintifï. 
Alfred W. Kiddie and Wm. A. Redding, for défendant. 

ARCHBALD, District Judge.* The idea of a weakened head or 
part to relieve from the strain of excessive interior pressure in an 
inclosed chamber was not new with Nash, but he was the fîrst to apply 
it to water meters to obviate the danger in case of freezing. To this 
extent he was clearly a pioneer, for, while others hâve followed after, 
there was none in the meter art, so far as disclosed, before him ; 
and, as one who has solved a serions practical problem, he is entitled 
to the fruits of his inventive skill, unless it was so plainly anticipated 
in analogous arts that this cannot be accorded him. The expanding 
power of water in freezing is substantially irrésistible, and it opérâtes 
in its own spécial and peculiar way. It is not a fluid pressure, so as 
to hâve the strain transmitted from one point to another, but it is 
a pressure exerted as the water turns'to a solid, losing its previous 
mobility. If freezing occurs, therefore, in a meter chamber, something 
by predetermined arrangement must be prepared to give way, or the 
meter case will be burst in two, and the meter ruined. This is pro- 
vided for in the patent in suit by weakening relatively the head of the 
meter chamber, against which the force of the expanding ice is en- 
abled to expend itself without serions damage to the other parts. 
The invention is thus described in the spécifications : 

"Another important feature," says the inventor, "Is a provision by which 
the meter is prevented from being damaged by freezing. For this purpose 
I form the upper head of the case so that It shall be very much weaker in 
thickness at some point, as at u, u, than the body of the case; It being, 
however, made amply strong to sustain the ordinary pressure of the water 
to which it will be subjected In actual use. but not strong enough to sustain 
the pressure due to the freezing in the case. The body of the case is, how- 
ever, made very strong, so that when the water freezes In the meter the 
case will not be injured, but the upper head wUl yleld wlth the pressure 
of the ice, and thus prevent ail excessive strain upon the case. In order 
to accomplish this without danger of the case-head ehanglng its form under 
the water-pressure, and from other causes, I prêter to make the head of 
sufficient thickness, and then to form a groove, u, around that portion of the 

♦Specially assigned. 
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head which It Is desired to hâve yield to the freczîng-pressure. In thls way 
I form a case-head which will keep its shape under ail ordinary conditions 
of pressure, but which will yield readily to excessive pressure before the 
case Is in danger of belng destroyed. The same effect can be accomplished 
by making the upper head of uniform thinness; but, for the reasons gîven, 
I prefer to form it of unequal thickness." 

Thèse ideas are embodied in the two follovving daims: 

"(14) The combination, with a water meter having its chamber-forming 
case made relatively strong, of an inclosing-head therefor made relatively 
weak, whereby to form a yielding part against undue interior pressure. 

"(15) The cover or inclosing-head of a water-meter case having a groove 
or surface-recess to reduce the thickness of the Inclosing-head over the meas- 
urjng-chamber, substantially as described, and for the purpose stated." 

The first of thèse daims is in very broad terms, and covers every 
case where the inclosing-head is made relatively weak, by whatever 
device effected, and cornes very near in this to an attempt to claim 
a resuit or idea, rather than the structural means by which it is pro- 
duced or carried out, which is alone patentable. Neither is there any 
référence back to the spécifications by the usual formula, "substan- 
tially as described," or "for the purpose designated" ; thus laying 
ground for the contention that it is not limited to providing against 
strain from freezing, only, but from undue interior pressure of every 
character as well. The same is also urged with respect to the fil- 
teenth claim, where the référence appears, but is equally unavailing 
as to both. The manifest purpose of endeavoring to broaden their 
scope in this way, so as to make them apply to ail cases of excessive 
interior fluid pressure, such as water hammer or abnormal hydrostatic 
head, is to enlarge the art to which they are to be assigned, and so 
the easier to demolish them. But it is useless, as it seems to me, to 
argue that either claim can be so separated from the connection in 
which it is found or extended to embrace a function not there speci- 
fied. It is, no doubt, true that an dément not stated in a claim 
cannot be brought forward from the spécifications and imported into 
it. McCarty v. Railway, i6o U. S. iio, i6 Sup. Ct. 240, 40 L. Ed. 
358. But that is by no means to say thàt the spécifications which pré- 
cède do not limit it, or that they are not to be resorted to, as they 
always freely are, to explain it and give it character. The inventor 
in the présent instance does not, and, in my judgment, could not, claim 
what is thus sought to be thrust upon him. He was not seeking, in 
this feature of his invention, to provide against anything else than 
ice pressure; and while it may be désirable, in a water meter, to hâve 
a yielding part that will go down under the stress of other undue 
internai forces (although this is controverted), he must abide by what 
he has described and claimed. I do not know that it makes any 
serious différence whether the scope of the patent be enlarged in the 
way that is so contended for, but it is just as well to keep it within 
its proper limits, and we are more likely to arrive at a correct con- 
clusion if we do. The old suggestion cornes as a warning: "Timeo 
Danaos et dona ferentes." 

It may be as well, also, in this connection, to dispose of the proposi- 
tion advanced by the défendants, that a water meter is nothing more 
than a water motor; référence being made to the Davies (Scotch) 
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patent to show that they are interchangeable. In structure and gên- 
erai mode of opération this may be true, but for the purposes of this 
case it is hot. A meter, however actuated, is not designed for exert- 
ing or transmitting power, but simply for measuring and registering 
fluid volume ; and, as a matter of applied art, the two are essentially 
différent. The manifest object of this contention, the same as the 
other, is to draw the case within the circle of the motor or power 
références relied upon, or at least to estabhsh a close analogy with 
that art. In the view I take Of it, however, this is not very material. 
But at the same time, as I said before, 'it is well to préserve the 
distinctions, and that they exist I am fuUy persuaded. 

This brings Us to the question of the alleged anticipations. Of 
the références cited, the Larmuth (English, 1867) is so far afield that 
I will not stop to discuss it. The Stone Provisional (1861) is an 
apparatus to prevent water pipes from bursting by the action of frost, 
and consists in providing the upper end of a communicating pipe 
with an elastic cover, which, while sufïicient to resist the ordinary 
pressure of the water head, will give way, as supposed, when the 
pipe is subjected to the expanding power of the freezing water. But 
it is founded on a physical misconception, and is absolutely worthless 
for the purpose suggested; and the patentée evidently so decided, 
for he never, apparently, followed it up. The difHculty is that, the 
moment an ice plug forms, the means of transmitting and relieving 
the attendant pressure through the water behind it is eut ofif. If it 
were otherwise, the pipes, as now arranged, would be sufïicient to 
do so through the water back of the ice plug, the pressure of which 
is never great enough to stand in the way. For the same reason, a 
pitcher, jug, or bottle will burst in certain cases if the water in it 
freezes, notwithstanding the apparent vent provided by an open 
mouth. Counsel for défendants virtually concède that this référence 
is of little value, for ail that is claimed for it in their brief is that it 
embodies the underlying idea of the présent patent, in providing 
something which will yield to internai pressure exerted by water in 
the act of freezing. But to stànd as an anticipation it must dîsclose, 
not a vague idea, which some one, perchance, can work out and 
make effective — much less, a useless and impracticable conception — 
but an operative device, having substantially the same features, em- 
ployed for the same or a substantially analogous purpose, and that 
the patent cited plainly does not do. The Smith (1865) is a steam 
safety valve, pure and simple, although of a spécial and somewhat 
novel construction; being provided with a dise of thin métal to be 
broken down in case the valve itself should fail to work. Except that 
it has a predetermined weakened part, to yield in the emergency sug- 
gested, it has nothing in common with the case before us. The 
same is true of the Mann (1861) and the Baker (1887), the latter of 
which is a safety vent for steam boilers, particularly designed for use 
in railway cars. It consists of a bulb-shaped head screwed onto the 
top of a tube Connecting with the boiler, and weakened on the under 
side of its upper surface, which breaks under excessive interior pres- 
sure. The Tabor (1884) safety head for steam engine cyhnders also 
makes use of the same idea. The danger there sought to be obviated 
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îs the accumulation of an excess of water in the cylinder, and it is 
met by relatively weakening the head, which is arranged to give way, 
and thereby relieve the strain. The two Tracys (1884 and 1885) are 
of similar construction. Both are safety devices for hot water boilers 
by means of a weakened cap or head inserted at one end, and are 
supposed to approach more nearly than any to the patent in suit, 
because they claim to meet the danger from freezing, also. In the 
earlier of the two the cap is retained by bolts designedly made weak, 
and in the other it is weakened by an annular groove or dépression 
on its under surface, the same as in the patent in suit. Notwith- 
standing thèse resemblances, both gênerai and particular, ail the 
safety appliances mentioned must be assigned, in my judgment, to 
another art. They are nothing more than an extension of the prin- 
ciple found in the ordinary steam safety valve or gauge, which might 
just as well hâve been relied upon as an anticipation as any of thèse. 
The conditions to be met in the case of excessive fluid pressure, 
such as that from water or steam, and that caused by the expanding 
power of ice at the moment of freezing, are by no means the same. 
This is due to the fact, already alluded to, that water, in freezing, 
loses its mobility, and exerts its force, not as a fluid, but as a solid; 
and while it is true that, so far as opportunity is given, the force 
exerted will in ordinary cases be transmitted back through the water 
which remains uncongealed, seeking a vent, if there is any to be 
reached, yet this can only take place to a very limited extent, if at 
ail, in the confined space of a meter chamber, where the whole body 
of water may go solid, or the ice so form as to create an inclosing 
or obstructing cap. The problem presented is not the same, there- 
fore, as where a simple fluid is to be dealt with ; and, even though the 
same gênerai principle of a predetermined weakened part be em- 
ployed, its adaptation to new and différent conditions is something 
more than a mère transfer of an old device to an analogous art. As 
was said in Potts v. Creager, 155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 
275 •• 

"It often requires as acute a perception of the relation between cause and 
effect, and as much of the peculiar intuitive genius which is a character- 
istlc of great inventera, to grasp the Idea that a device used in one art may 
be made avallable In another, as would be necessary to create the device 
de novo." 

And that, in my judgment, may well be said of what we hâve hère. 
The truth is that the patent in suit consists not alone in the use of a 
weakened part, but in so placing it that it will be in immédiate, or 
at least uninterrupted, contact with the forcé exerted by the congeal- 
ing water, and thereby compétent to take the strain in relief of the 
other parts. This is efïected by locating it at the head of the meter 
chamber. The spécifications recog^ize that the whole head may be 
made of uniform weaknéss, and claim 14 also countenances the same 
idea, if it does not expressly adopt it. The inventor seems to havé 
preferred a partial weakening, by means of a groove or surface receSs ; 
but the signifîcant thing, whichever form be adopted, is that it is not 
a remote part which is weakened, but that which is immediately "over 
the measuring chamber." It was conceded by Mr. Wetmoré at the 
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argument that the weakened groove or rim, where that is the par- 
ticular structure relied upon, must be in such position with référence 
to the meter chamber that there shall be no projection or shoulder, 
across which the ice can form, and thereby obtain a rupturing pur- 
chase, or, in other words, that one entire wall must go out. This is 
not declared for in so many words in the patent, but can be readily 
spelled out of it. It is clearly portrayed in the first figure of t"he ac- 
companying drawings, and suificiently indicated in the provisions of 
both the spécifications and claims. By claim 15, as it will be noted, 
the groove or surface recess is to be over the measuring chamber, 
which must mean eflfectively over it; and in claim 14 the head is 
weakened as a whole, and not in part, in accordance with the alterna- 
tive recognized : in the preceding spécifications. This feature, of it- 
self, if nothing else, is sufïicient to distinguish the patent in suit 
from those which hâve been cited against it. It constitutes, in fact, 
the necessâry adaptation of the common principle of a yielding part 
found in ail of them, but employed under différent conditions from 
what are found hère. In the Tracys,*for instance, while we find a 
weakened head, the declared purpose of which, the same as hère, is 
to relieve from undue internai pressure, including that from ice in 
case of freezing, yet there is no assurance, if this should happen, that 
the ice would accommodate itself to the arrangement provided for it, 
nor could it be controlled or made to. Leading up to the weakened 
cap is a distinct neck, like that of a bottle; and if, as pointed out 
by Dr. Morton, the freezing should extend to this part of the boiler, 
a plug or bridge of ice would be likely to form across it, that wbuld 
eut oflf and protect the weakened cap, and thus entirely destroy its 
efïectivenessi It would be impossible, therefore, to apply to a meter 
chamber this device, without such adaptive changes as would vir- 
tually transform it into a new invention; and the same is true of 
the other safety devices which hâve been brought forward. They, 
one and ail, would be absolutely inefïective, as they stand, for any such 
purpose as that which is covered by the présent patent, and cannot, 
therefore, be regarded as anticipations of it. 

There is a word to be said with regard to the fourteenth daim 
before passing on to the question of infringement. As to severaJ 
of the défendants' meters, it is the onlyclaim on which infringement 
can be predicated, and it is therefore important to détermine its scope 
and character. As intimated above, and as was the case in the 
eighth claim. of the Morse patent (O'Reilly v. Morse, 15 How. 62. 
14 ly. Ed. 601), it comes very close to the attempt to patent a mère 
resuit or principle, and I was almost convinced of this at the argu- 
ment. Further considération, however, has persuaded me otherwise. 
The inventor has not stopped with the idea of an indefinite yielding 
part, but has put that idea into concrète form, adopting as the spécifie 
means for carrying it out the combination of a relatively strong cham- 
ber-forming case with a relatively weak inclosing-head, in which, as 
a necessâry and important incident, the yielding part, as pointed out 
above, is brought in immédiate contact with the force to be provided 
against. This is considerably more than a resuit. It is a particular 
structural method of producing it, and that is clearly patentable. 



KAIIONAL METEK CO. V. NEPTUNE METER CO. 81 

It is, indeed, the one found to be essential by those who hâve fol- 
lowed after. 

With the fourteenth daim so disposed of, the question of infringe- 
ment is free from difficulty. It entitles the patentée to successfuUy 
charge that, wherever a relatively weakened head is found, his patent 
is violated ; and, as this appears in each of the défendants' meters in 
évidence, they ail ofïend against it. We do not need to consider, 
therefore, whether the style of meter which has a screw bottom, with 
interrupted and weakened threads, is to be regarded as falHng within 
the fifteenth claim, which calls for a groove or surface recess. It 
certainly has a head weakened relatively to the chamber-forming 
case, within the fourteenth claim, and therefore impinges upon it. 
The same is true of the style in which the bottom is held in place by 
means of weakened lugs or flanges, designed to break upon undue 
pressure from within, as well as of those provided with résilient 
springs, which yield, but do not break ; the bottom being forced back 
into its natural position upon the melting of the ice which crowded 
it out. In each of thèse, not only is the idea of a yielding part adopted, 
but the very structure of a relatively weakened head described and 
claimed by the patent in suit. It may be that they constitute an 
advance and improvement, so as to warrant the later patents which 
hâve been taken out for their protection ; but they must neverthe- 
less pay tribute to the one which went before, inventing the original 
design, which they hâve unfortunately found occasion to foUow. I 
hâve not lost sight of the défendants' contention that, owing to the 
spécial interior structure of their meters, the yielding bottoms can- 
not be claimed as inclosing-heads of a chamber-forming case. Adher- 
ing to the literal terms of the patent, this may be true. Neither, as 
you might say, are the résilient springs by which in some the bottoms 
are held in place a part of them ; nor, as was hinted at the argu- 
ment, are the bottoms heads. But under the rule of equivalency thèse 
attempted distinctions disappear, Clearly, the outer inclosing shell 
of the meter in which the weakened and yielding bottom is inserted 
is a chamber-forming case, within the fourteenth claim, even though 
a spécial meter or measuring chamber, also provided to yield, be found 
within it. It no less incloses and forms a chamber because the interior 
is still further subdivided into others. The material thing in the 
patent is that a part of the outer case, against which the pressure of 
the ice immediately acts, shall yield, to save the rest of the meter. 
This the défendants hâve substantially appropriated, however much 
they may hâve modified it. 

Let a decree be drawn, in the usual form, sustaining the claims of 
the patent and directing an accounting. 
122 F.— 6 
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NATIONAL METBK CO. T. NEPTUNE METBR CO. (No. 2.) 
(Circuit Court, D. New Jersey. March 30, 1903.) 

1. Patents— Intention— What Patentable — Concbktb Form. 

An Inventor Is entltled to tbe beneflt of any useful dlacovery wMch 
he may make, be it product, process, or structure; but he must put It 
Into concrète form. 

2. Samb — Use of Materials Unspecified Exoept as to Rebult. 

Where a desired resuit Is to be produced by the use of materials, but 
the only thlng specifled with regard to tbem Is that they combine to 
produce a certain functlon, and tliey are otherwlse uniimited and unde- 
fined, the patent cannot be sustalned. 
8. Bamb— PoRM DP Claims— Mebe Abstraction or Result. 

Where patents designed to prevent the dislî of a nutating water meter 
from Jammlng and breaklng agalnst the inclosing case were expressed 
in the foUowing claims: "(a) In a water meter, a nutating piston, corn- 
posed of bail and disk combined with a case provided with seats for the 
piston bail, the disk of the piston and the spherlcal waUs of the case 
being eomposed of substances havlng a larger coefficient of abrasion than 
the substances composlng the bail of the piston and its seats in the case. 

(b) In a water meter, the disk of a nutating piston and the opposlng 
case walls, made of slmilar materials, combined with the bail of sald 
piston and the bail bearings In the case, made of dissimllar materials. 

(c) In a water meter, the combination of a piston eomposed of a bail 
and disk,,both made ôf métal, with a case made of métal, and a seat 
for the bail, made of nonmetallic materlal." Held, that they were too 
highly generalized, laylng them open to the charge of attemptlng to 
patent a mère resuit or abstraction, rather than a speclflèd means for 
accompllshlng it, which is alone patentable. 

4 Same— Anticipation— Acoidental Use— Discovert dp New Property. 

While an accidentai and unnoted use does not amount to an antici- 
pation, the mère discovery in an old combination of a new property, 
however bénéficiai, Is not patentable. 
6. Same— Nash Disk Water Meters. 

The Nash patents. No. 527,534, claims 1 and 2, and No. 527,537, each 
for a disk water meter, are Invalld, as being abstractions, and also as 
lacking novelty, In vlew of the prior art 

In Equity. Suit for infringement of letters patent Nos. 527,534 
and 527,537, for disk water meters, granted to Lewis H. Nash October 
16, 1894. On final hearing. 

J. Edgar Bull and Edmund Wetmoré, for plaintiff. 
A. W. Kiddle and Wm. Redding, for défendant- 

ARCHBÀLD, District Judge.* If the case turned on the question 
of infringement, there would be no serious difficulty in disposing of it. 
The défendants are maniifacturing two kinds of . displacement or 
nutating meters, each of which offends against one oi' the other of the 
patents in suit, if valid. In one the disk of the piston, the inclosing 
case of the meter chamber, and the seat of the bail, above as well as 
below, are ail made of brass, while the bail itself is of rubber. This 
escapes the second patent, which calls for the case, bail, and disk to be 
of métal, and the seat of the bail of a nonmetallic material; but it 

1 4. See Patents, vol. 38, Cent Dig. §§ 31, 47. 
• Speclally.assigned. 
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cornes within the terms of the first and second claims of the first patent, 
which in a gênerai way may be said to cover the combination in which 
the disk and opposing case walls are made of similar materials, and the 
bail and bail bearings of those that are dissimilar. This is not exact, 
but it is sufficient for the présent purpose. It is not necessary to con- 
sider whether, according to the position taken by counsel in the course 
of the patent through the Patent Office the "seats" and "bearings" 
spoken of in thèse claims are to be taken as including the separate 
bearing parts above and below, which go to make up the whole socket, 
or are to be confined to the lower half, on which the bail more particu- 
larly rests and bears. I am satisfied that the former is the proper con- 
struction ; but it is of little moment, for, even if it be accepted, ail parts 
of the seat in this class of the défendants' meters are of métal, and 
therefore fall directly within the patent, however construed. The 
other class of meters manufactured by the défendants follow the 
Thomson patent. No. 568,642, and hâve a case, disk, and bail ail of 
métal, and a spécial seat for the bail, made either of plugs of a graphite 
compound known as "metalline" set iri a bed of métal, or of concen- 
tric rings of the same held in place by an inclosing métal shell. 
Whichever combination is used, there can be little doubt as to the seat 
being substantially composed of a nonmetallic material, the graphite 
being the real as well as the intended bearing, and the métal in which 
it is incased designed to simply keep it in position. The experts on 
both sides agrée that, as so constituted, thèse are nonmetallic bear- 
ings, and, as that is also wliat is actually claimed for them in the 
Thomson patent, we are safe in concluding that they bear that char- 
acter. This brings them within the second, if not the first, patent, and 
establishes as to thèse meters also the infringement charged. It is 
to be noted that in the second patent the word "seat" is used in the 
singular, and is, therefore, satisfied with the lower half made of a non- 
metalHc material. The attempt to tie this patent up to the contents 
of the fîle wrapper because it was split ofï from the application which 
is the basis of both, and thereby hâve it read "seats," in the plural, 
with the corresponding construction iniposed upon it, cannot be sus- 
tained. So far as this patent is concerned, it stands to that extent by 
itself on its own terms, which are unambiguous. 

But the real question in the case is whether the patents in suit are 
valid, and this requires a somewhat critical examination of them, and 
what they undertake to cover. The disk of a nutating meter, as first 
set in place, is given a sHght clearance at the rim sufficient to avoid 
contact with the inclosing case without résultant leakage. But when 
the piston loses its initial poise by reason of the wear of the bail in 
its socket, as there is a natural radial thrust by the water in the direc- 
tion of the outlet port, the disk is liable to be forced into sudden con- 
tact at that point with the walls of tlie case, binding and breaking it, 
because of its having to take, on the instant, the entire weight of the 
water head. This is a well-recognized danger, and the patents in suit 
— notwithstanding some inconsistencies to be found in the record, 
which I will not stop to discuss — must be regarded as distinctly de- 
signed to meet and obviate it. This is what was claimed for them on 
their passage through the Patent Office, and it sufficiently, although 
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more obscurely, appears in the spécifications themselves. The method 
devised by the inventer to remedy the difficulty was not, as niight be 
supposed, by endeavoring to decrease the frictional wear at the periph- 
ery of the disk (as is donc, for instance, in the Thomson meter, 
already referred to, by the use of thrust rollers), but, on the contrary, 
by augmenting it ; at the same time providing that the wear at the bail 
shall be reduced to a minimum, so that with the one going on faster 
than the other, the original clearance will be maintained. It is stoutly 
contended by the défendants that this arrangement produces no such 
practical or bénéficiai resuit, but, notwithstanding what is said of it 
on that side, I am persuaded that it is theoretically correct, and calcu- 
lated to perform the function claimed for it. The criticism which is 
so made of it serves to show that the device was by no means obvious, 
and that it required a certain amount of inventive ingenuity to appreci- 
ate and apply it. It is not with this part of the case that I expérience 
any difïiculty, but rather with the means employed to realize the in- 
vention, and the generalty of the claims forniulated to express it. 
The claims particularly relied upon in the first patent are as foUows : 

"(1) In a water meter, a nutatlng piston, composed of bail and disk com- 
bined with a case provided with seats for the piston hall, the disk of the 
piston and the spherical walls of the case being composed of substances 
having a larger coefficient of abrasion than the substances composing the bail 
of the piston and its seats in the case. (2) In a water meter, the disk of a 
nutating piston and the opposing case walls, made of similar materials, com- 
bîned with the bail of said piston and the bail bearings in the case, made of 
dissimilar materials." 

The single claim of the second patent is much the same : 

"In a water meter, the combination of a piston composed of a bail and 
disk, both made of métal, with a case made of métal, and a seat for the bail, 
made of nonmetalUc material." 

It cannot but be évident that thèse claims are very highiy and broad- 
ly generalized, laying them open to the charge that they attempt to 
patent a mère resuit or abstraction, rather than a specified means for 
accomplishing it, which is alone patentable. O'Reilly v. Morse, 15 
How. 62, 14 L,. Ed. 601. In the first claim the inventor practically 
monopolizes every means, whether structural or material, by which 
a relatively greater wear is secured at the rim than goes on at the 
center; while the second is not far behind, embracing, as it does, the 
use of similar, but unspecified, materials at the one place as against 
dissimilar and unspecified materials at the other. The second patent 
may be somewhat less broad, but not much so; métal against métal 
being specified for the one place, and métal against a nonmetallic 
material for the other. The extended character of thèse claims is 
shown by the position taken with regard to them in the évidence. Dr. 
Morton gives it as his opinion, for instance, that the first patent would 
be realized wherever, by any means, structural or otherwise, less fric- 
tional wear is secured at the seat of the bail than goes on at the rim 
of the disk. This, as he says, would include the previous Thomson 
(1891) tapering disk, or the subséquent Nash (1894) knife edge, in the 
latter of which (a hard rubber disk in a metallic case being retained 
on account of its lightness) the necessary abrasion is secured by a re- 
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duction of area at the rim, as well as by a pointing or sharpening of it ; 
and would even extend to a case in which the abrasion at the bail and 
seat was rendered less by a permanent lubrication of thèse parts by a 
properly maintained film of oil or graphite. In line with this, infringe- 
ment of the second patent is made out, as we hâve seen, by the mère 
introduction in an ordinary all-metal case having an all-metal disk 
of any well-known and constantly used nonmetallic antifrictional bear- 
ing. The patent law was not designed to favor, and does not support, 
any such sweeping generalities. An inventer is entitled to the benefit 
of any useful discovery which he may make, be it product, process, or 
structure, but he must put it into concrète form. The furthest that the 
courts hâve gone in upholding as patentable the mère use of materials 
to produce a desired resuit is in the case of Smith v. Goodyear Dental 
Company, 93 U. S. 486, 23 L. Ed. 952, affirmed in Goodyear Dental 
Company v. Davis, 102 U. S. 222, 26 L. Ed. 149, where a patent for 
a dental plate of vulcanized rubber for holding artificial teeth is sus- 
tained ; but even there not only was the material of a composite char- 
acter, but it was closely identified with the process devised by the in- 
ventor, in which it was beneficially employed. There was no claim, 
as hère,, for materials, unhmited and undefined, where the only thing 
specified is that they combine to perform a certain function. This 
condemns, as it seems to me, not only the first two claims of the first 
patent, but the single claim of the second patent as well. 

But there are other grounds on which the latter must also fail. Ail 
that is there advanced, as will be seen by an analysis of it, is the use of 
a nonmetallic seat or bearing in a case and disk of métal, each admit- 
tedly old. The assembling of parts of this established character cer- 
tainly realizes ail the advantages claimed for the invention, as the posi- 
tion taken with regard to the meters manufactured according to the 
Thomson patent and the testimony of Dr. Morton, aiready referred 
to, abundantly show. Was the inventor entitled to this, in view of the 
prior art? It hardly needs a référence to préviens patents to prove 
that he was not, but it will not be unprofitable to examine a few of 
them. Thus, as suggested in the Davies (1888), the inclosing meter 
chamber including the seat of the bail is to be made of métal, while 
the disk is of sheet métal, or, where the température of the liquid to 
be measured is not high, of vulcanite, compressed paper, or other like 
materials. In the Nash, of the same year, while métal is recognized 
as suitable for the inner métal chamber, hard rubber is preferred, and 
the piston is preferably to be of that material also, with métal on the 
interior to strengthen it ; and for the bearing of the bail an adjustable 
plug of lignum-vitae is provided, by means of which the wear, if any, 
at that point, is to be taken up by driving it upwards with a blow. 
When hot water is to be measured, ail the parts liable to injury are to 
be of some material that will not be aiifected, such as brass. In the 
Lambert (1891) we hâve a combined métal and rubber disk, designed 
for that very use ; and in the Thomson, of the same year, a very simi- 
lar one. It will thus be seen that metals and nonmetallic substances 
of the character specified for one or the other of the différent parts of 
a nutating meter hâve been freely suggested and employed by other 
prior inventors, until there is hardly a combination of them which 
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could be devised that would be in any respect new. We hâve no fur- 
ther to go than the patent to this same inventer just referred to to ex- 
emplify this. If any one licensed by Mr. Nash under that patent, for 
instance, should construct a meter with a métal case and a métal disk 
and bail (which would be in entire conformity with it, however much 
hard rubber is said to be preferred), and should then insert, as the pat- 
ent provides, a lignum-vitse seat, it is plain that he would fall within the 
exact terms of the second patent, realizing, to a certain extent at least, 
the function claimed for it. If, varying this, the case and piston were 
made of rubber (which, as I hâve pointed eut, the inventor préfets), 
with a lignum-vitas seat, again we should also hâve the combination 
embodied in the fîrst patent, thus anticipating it also, and establishing 
an additional ground for its invalidity. I do not lose sight, in this 
connection, of the fact that the device in suit is supposed to accomplish 
automatically what is only to be brought about in the case of the 
lignum-vitae plug by direct efifort, and that the one would be a material 
advanceupon the other. But that is not the point. The resuit may 
be to that extent new, but the means employed for producing it by a 
combination of metallic and nonmetallic substances following the 
terms of the second patent, or of similar and dissimilar materials, 
or those having différent coefficients of abrasion according to the first 
patent, are not; and, if so, both are without novelty, and cannot be 
sustained. The inventor must be regarded as having merely discov- 
ered a new ,prcperty, which, however bénéficiai, is not of itself patent- 
able. Neither am I unmindful that an accidentai and unnoted use is 
not an anticipation (Tilghnnan v. Proctor, 102 U. S. 707, 26 h. Ed. 
279) ; but we hâve very much more than that hère. The very com- 
bination of materials suggested in the patent is to be found in the prior 
art, not as a matter of accident or undesign, but definitely and dis- 
tinctly indicated and provided for. The particular purpose now con- 
templated may not hâve been the same, but that does not matter. The 
same character of combination cannot be reproduced and patented 
simply on the strength of a new resuit. On this whole subject I 
cannot help being impressed with the idea that the patentée, in the at- 
tempt to broaden his claims, has refined them away to a mère theory, 
which, in the ordinary form of an all-metal disk and bail in an all- 
metal case, the simple introduction of a permanent lubricant at the 
bail realizes. As already pointed out, this is conceded by Dr. Morton, 
and he could not well do otherwise. Counsel for complainants evi- 
dently appreciate the dilemma, and endeavor to avoid it by the argu- 
ment to be found in their reply brief that what the inventor did was 
not to put in an antifrictional bearing at the seat, which was admittedly 
in gênerai use, but to take out an antifrictional bearing at the rim, 
which was just the opposite. Unfortunately, however, this position, 
if it would avail the complainants anything, cannot be sustained. 
However much it may express the real spirit of the invention, accord- 
ing to the claims which the inventor has formulated, ail that he under- 
took to do. was to provide for a relatively greater wear at the rim 
than at the socket, either (as he déclares) by means of substances hav- 
ing différent coefficients of abrasion at the two places, or by raaking 
use of the well-known frictional principle that similar substances, such 
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as métal against métal, will wear faster than dissimilar ones, such as 
métal against a nonmetallic surface, without in either case specifying 
any particular materials or substances, or any combination of them, 
not already in use. As so expressed, the invention, however meritori- 
ous, cannot be sustained. The most spécifie form in which it is stated 
is anticipated by other similar structural combinations already existing 
in the art, and in its broader forms it is a mère abstraction, not within 
the protection of the patent law. 

Let a decree be drawn dismissing the bill, with costs. 



MEREIMAC MATTEESS MFG. CO. v. BROWN. 

(Circuit Court, D. Massacliusetts. AprU 7, 1903.) 

No. 1,575, 

1. Patents— Anticipatioh—Sufficibncy dp Pkoop. 

The oral testimony of witnesses, each of whom testifies from hls recol- 
lection of a différent, unpatented article seen by hlm many years before, 
is insufflcient to establish anticipation, under the rule tbat in such cases 
every reasonable doubt is to be resolved in favor of the patent. 

2. Same— Inprisgement— Couch-Bkd. 

The Leigbton patent, No. 667,916, for an interconvertible couch-bed, 
comprising two complète, interlocking, laterally sliding sections, con- 
structed and arrangea to permit their séparation into two independent 
beds without dismantling either of them, shows invention, and was not 
anticipated. Claims 5, 6, 7, and 8 heU infringed. 

In Equity. Suit for infringement of letters patent No. 667,916, for 
a couch-bed, granted to Eugène R. Leighton P'ebruary 12, 1902. 
On final hearing. 

Milton E. Robinson, for complainant. 
Horace Van Everan, for défendant. 

HALE, District Judge. This suit is brought for infringement of 
United States letters patent No. 667,916, dated February 12, 1902, 
issued to the complainant in this case, on the invention of Eugène 
R. Leighton, for a new and useful improvement in couch-beds. 
Claims 5, 6, 7, and 8 of this patent are brought in issue in this suit, 
and are alleged to be infringed. Thèse claims are as foUows : 

"(5) An interconvertible couch-bed, comprising two complète interlocking 
laterally sliding sections, each having ail of Its parts, Including the mattress 
support, permanently connected, the sections being relatively constructed, 
and arranged to permit their séparation into two independent beds without 
dismantling either of them. 

"(6) An intereonvertible couch-bed, comprising two complète, interlocking 
sections, adapted to be nested one within the other, each section having side- 
bars, end-bars and legs, ail permanently connected together, and each section 
being separable from the other into an Independent bed. 

"(7) An interconvertible couch-bed, comprising two complète, independent 
metallic beds, adapted to be arranged in interlocking relation with the legs 
of one bed between the side-bars of the other bed, and the end-bars of the flrst- 
mentioned bed above the side-bars of the second-raentioned bed, ail without 
disconnecting any of the parts of either of said beds. 

"(8) An interconvertible couch-bed, comprising two complète, Independent 
beds, each having side-bars, legs, end-bars, and a mattress stretched between 
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sald end-bars, ail of said parts belng permanently conneeted togetber, saiJ 
beds being adapted to be arranged in' telescoping, Interlocking relation, with 
the legs and the end-bars of one bed located respectlvely between the side- 
bars and tbe side-bar and the mattress of the other bed, whereby one bed 
may be moved laterally a limited distance relatlvely to the other bed, or may 
be completely separated therefrom, without dismantling any of the parts of 
either." 

The object of the invention is. shown by the spécification to be : 

"To provide an article which can be converted from a bed to a couch, and 
vice versa, without the employment of operating mechanism, or other power- 
transmitting devices, whereby said article may be greatly simplified in con- 
struction." 

The inventor further describes his invention as follows : 

"Referring to the drawings, it wlll be seen that the couch-beds are con- 
structed in two sections, one of whlch télescopes wlthln the other, and I 
shall refer to them as the 'main section' and the 'sliding section,' respectlvely. 
* * * As thus far described, the main frame is capable of use by itself 
without the addition of the sliding frame. The sliding frame" is aiso capable 
of use by itself, and it may be dlsconnected from the main frame. * * * 
By tilting the inner sides of the two sections, the sections may be sep-^ 'ated 
without dismantling either of them; belng each a complète bed without 
further additions. This is a new feature with me, for, as far as I am 
aware, I am the flrst to bave provided an interconvertible couch-bed, eompris- 
ing two interlocking nesting sections, which may be separated without dis- 
mantling either of them, and each of which, when separated, forms an in- 
dependent bed. • • * From this description, it wlll be seen that the ar- 
ticle described may be converted from a bed to a couch, and vice versa, by 
simply moving the sliding section laterally; and, as each section is supported 
independently of the other, llttle or no effort is required to move the sliding 
section upon its own casters. One of the wire mattresses is on a plane a 
little below the other, but the hair or cotton mattress which Is placed upon 
them may be thlcker upon one side than the other, to eompensate for the 
différence in height of the two spring mattresses." 

Upon careful examination of the spécification and claims, the court 
fînds sufEcient in them to constitute invention. The défendant has 
not filed a brief, nor appeared in court to argue the case. The answer 
sets up many défenses. The only défenses, however, about which any 
contest would, we think, be likely to arise, under the évidence, are 
noninfringement and anticipation. In the matter of noninfringement, 
the testimony shows that the bed produced in court as the infringing 
bed was bought of the défendant. Upon an examination of it, it is 
found to be ruder in its construction than the beds made under the 
patent in suit, and it is clear that it does not infringe some of the 
claims in the patent. But it is clear, also,- from an examination of it, 
that it is an "interconvertible couch-bed, comprising two complète, 
interlocking, laterally sliding sections, each having ail its parts, includ- 
ing the mattress support, permanently conneeted, the sections being 
relatively constructed and arranged to permit their séparation into 
two independent beds without dismantling either of them." Upon an 
examination pf the bed, we think that in the sale of this bed the de- 
fendant did infringe claims S, 6, 7, and 8 of the patent in suit. To be 
sure, slight use by the défendant of the patent is shown ; but the courts 
hâve said that complainants are at liberty to sue a wrongdoer, whether 
he be manufacturer, seller, or user. Birdsell v. Shaliol, 112 U. S. 485, 
5 Sup. et. 244, 28 L. Ed. 768; Tuttle v. Matthews (C. C) 28 Fed. 98. 
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Anticipation is the leading défense upon which testimony is offered. 
It is set up that this invention was in public use many years ago, in 
the shape of certain trundle-beds that ran under and were stored 
under full-sized beds. The witness SouIe describes such a trundle-bed 
^een by him 25 years ago, when he was a boy of 15. The witness 
Rafiferty also testifies to a similar trundle-bed seen by him 45 years 
ago. This bed pulled out at the foot, so that the two beds stood end 
to end. The witness Ford also testifies to another bed, used by his 
mother, pulling out from the foot, and standing foot to foot with the 
larger bed. The witness Brown testifies to a bed in Russia, seen 
by him when a boy, about which he testifies vaguely and from distant 
Tecollection. This bed was a combined bench and bed, and, if distinct 
and accurate description could hâve been furnished, it might hâve been 
found to hâve involved much that is covered by this patent. But 
there is not sufficient proof from recollection about any of the beds 
claimed to be anticipatory to show that they were "interconvertible 
couch-beds," or that they comprised two "complète, interlocking, 
laterally sliding sections." We find, however, that this case is dis- 
posed of on the question of anticipation by the principle announced 
by the Suprême Court in the Barbed Wire Patent Case, 143 U. S. 
275, 12 Sup. Ct. 443, 36 L. Ed. 154. Mr. Justice Brown commented 
very fully and clearly upon certain unpatented devices claimed to be 
anticipatory of the patent in suit in that case, the existence of which 
was proved only by oral testimony. He says : 

"lu View of the unsatisfactory character of such testimony, arising from 
the forgetfulness of witnesses, their llability to mistalies, their proneness to 
recoUect things as the party calling them would hâve them recollect them, 
aside from the temptation to actual perjury, courts hâve not only imposed 
upon défendants the burden of proving such devices, but hâve requlred that 
the proof shall be clear, satisfactory, and beyond a reasonable doubt Wit- 
nesses whose memories are prodded by the eagerness of interested parties to 
elicit testimony favorable to themselves are not usually to be depended upon 
for accurate information. The very fact, which courts, as well as the publie, 
hâve not failed to recognize, that almost every important patent, from the 
cotton gin of Whitney to the one under considération, has been attaclsed by 
the testimony of witnesses who imagined that they had made similar dis- 
coveries long before the patentée had claimed to hâve invented his device, 
has tended to throvt' a certain amount of discrédit upon ail that class of évi- 
dence." 

Another leading case upon this subject is Coffin v. Ogden, 18 Wall. 
120, 21 L. Ed. 821, in which the court holds that the burden of proof 
rests upon the party setting up an unpatented article as proving prior 
use, and holds that "every reasonable doubt should be resolved against 
him." 

Applying the rule of thèse cases to the case at bar, the court reaches 
the conclusion that the évidence offered is of too vague a character 
to establish anticipation. The court finds, upon the évidence offered, 
that the patent is valid, and has been infringed by the défendant. 

Decree for complainant. 
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COLT'S PATENT FIRBARMS MFG. CO. v. WESSON et al. 

(Circuit Ck)urt, D. Massachusetts. Aprll 21, 1903.) 

No. 1,182. 

1. Patents— Validitt and Infringbment— Safett Detice for Revolvers. 
The Pelton patent No. 535,097, for a safety devlce for revolvers, con- 
stnied, and clalm 1 held vold for lack of Invention, as sliowing merely 
the use of an old comblnatlon to perform an old function, and also for 
antleipatioi). by the Galand French; patent of addition of 1894; claims 2 
and 3, TVlien limited to the actual features of novelty in the device 
shown, AeW DOt infringed. 

In Equity. Suit for infringement ôf letters patent No. 535,097, 
for a safety device for revolvers, granted to F. B. Felton March 5, 
1895. On final hearing. 

William A. Redding, for complainant. 

William K. Richardson and J. L. Stackpole, for défendants. 

BROWN, District Judge. This suit is for infringement of letters 
patent No. 535,097, to F. B. Felton, for a "safety device for revolvers," 
issued March 5, 1895. Claims l, 2, and 3 are in issue: 

"(1) In a revolver in whieh the cyllnder Is arranged to swing laterally 
outward and Inward from and to its recess in the frame, the comblnatlon 
of a holding device to confine the cyllnder in its recess, adapted to be 
operated at wlU to release the cyllnder, and a movable connection between 
sald holding device and the flrlng mechanlsm, operated by the movements of 
sald holding device to lock and release the flrlng mechanlsm, substantially 
as set forth. 

"(2) In a revolver the comblnatlon of a cyllnder arranged to swing laterally 
outward and inward from and to its recess in the frame, a holding device 
to confine the cyllnder in its recess, and adapted to be moved at will to re- 
lease it, a flring mechanlsm for sald revolver, and a lever arranged between 
said holding device and said firlng meehanism, one end of sald lever en- 
gaging with said holding device and the other with a movable part of the 
firing mechanlsm, and said lever being operated by the movements of sald 
holding device to lock and release the fiilng mechanlsm, substantially as and 
for the purpose set forth. 

"(3) In a revolver in which the cyllnder is arranged to swing laterally 
outward and Inward from and to Its recess In the frame, the combination 
of a latch on the frame, constructed to confine the cylinder in Its recess, and 
adapted to be moved at will to release it, and a lever, connected with said 
latch and constructed and arranged to stand in the path of a movable part 
of the flring mechanlsm so as to prevent the opération of said firlng mech- 
anlsm when the said latch is in the position to release the cylinder, sub- 
stantially as and for the purpose set forth." 

The complainant says that this patent "is for a safety device for re- 
volvers of a particular class," and the spécification states : 

"My invention relates to an Improvement in that class of revolvers in 
which the cyllnder is journaled upon a crâne arranged upon an axis below 
the cylinder, and parallel with the axis of the cyllnder, so that the erane and 
the cylinder may be turned laterally outward from the frame, for loadlng, 
or for the éjection of shells." 

The spécification further states : 

"The object of my invention is to provide such a connection between the 
cylinder and the lock or flring meehanism that the crâne and cj^linder cannot 
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be turned laterally out of thelr normal position In the frame while the lock 
is cocked, tliat is, in the firing position, and tliat, sliould tlie lock be cocked 
when the crâne and cylinder hâve been turned out of the frame, thèse cannot 
be returned to their normal position until the lock has been uucocked or 
brought to its position of rest" 

The complainant contends that this paragraph does net fuUy set forth 
the objects or purposes of the invention ; and upon its brief says that 
the primary and important purposes for which the safety device was 
invented were: First, to lock the firing mechanism simultaneously 
with the release of the cylinder by the manual opération of a sliding 
latch, at the will of the operator, so that, whenever the cylinder is un- 
locked and partially or wholly within the recess and frame, the firing 
mechanism is inoperative; second, to automatically release the firing 
mechanism, and automatically lock and center the cyHnder simul- 
taneously by the automatic opération of the sHding latch when the 
cylinder is in the firing position within the recess in the frame, so 
that, by the automatic opération of locking and centering the cylin- 
der in the firing position, the firing mechanism will be automatically 
released and be operative. 

The Felton safety device is applied to a regular type of Coït re- 
volver, and the firing mechanism and the breech-holding device are 
shown in Fig. 2 of the prior Ehbets patent. No. 392,503. This revolv- 
er is of the well-known side-swing type, in which the cylinder is fixed 
on a swinging crâne, and has latéral movements inward and outward. 
Revolvers of the prior art hâve différent movements in disengaging 
the cartridge cylinder from firing position. There are "revolvers with 
rigid arms and laterally swinging cylinders, in which the barrel and 
stock are rigidly connected by a frame in which is a recess to receive 
the cylinder"; "revolvers with cylinders turning sidewise, in which 
the cylinder is supported on a pivoted arm arranged to turn sidewise" ; 
"revolvers with sliding barrels and cylinders, in which the cylinder 
slides forward and rearward"; "revolvers with barrels and cylinders 
swinging sidewise"; "break-down revolvers"; "tip-up revolvers"; 
"revolvers with cylinders rotating on fixed axes, in which the cyHnder 
has no movement other than the rotating movement." The prior art 
also shows breech-loading guns, in which the breech mechanism may 
be opened to permit the insertion of the cartridges, and in which the 
breech mechanism may be locked in or released from the firing posi- 
tion by a holding device. 

An idea common to varions firearms of the prior art, containing the 
two well-known éléments of a firing mechanism and a breech-holding 
device or boit, was to combine a safety device with a holding boit 
in such a way that the safety device should be moved by the boit, and 
should block the movement of the firing mechanism when the breech 
was not fastened in firing position. It was also old to so arrange the 
safety device that its movement and the movement of the breech-hold- 
ing device connected with it were obstructed when the firing mechan- 
ism was cocked, thus preventing the locking of the breech when the 
arm was cocked. The Felton safety device was an application of the 
familiar idea of a movable connection between the holding boit and 
firing mechanism to the Coït revolver, which contained a boit which 
locked and centered the cylinder. A pivoted part is so connected with 
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this boit that, when the boit is retracted and the cylinder released, the 
safety device is moved by the boit to engage a stop or pin on the ham- 
mer, and, when the cylinder is swung into place and automatically 
locked, the movement of the boit being imparted to the safety device 
causes it to move out of engagement with the stop and to free the 
firing mechanisni. 

In applying a safety device to a revolver of any class, the mechanical 
problem is how to construct it so that the movements of the holding 
device will lock and unlock the firing mechanism. The broad idea 
of a safety connection between the holding device and firing mechan- 
ism had been so often exemplified in the prior art as to become generic 
and to contain no novelty. Examples are the Strong patent, No. 
38,644, Hurst & Schultz patent, No. 312,564, both of which relate to 
breech-loading guns; the Carter British patent, No. 1,820, of 1884, 
the Wesson patent. No. 429,397, the Mauser patent. No. 213,221, the 
Moore patent. No. 264,325, the Dimancea British patent, No. 9,973, 
of 1885, which relate to revolvers. 

Regarded as a safety device, it is apparent that Felton's safety device 
difïers from those of the prior art only in the manner in which the 
holding device and firing mechanism are combined, and that the scope 
of the invention cannot be broadened by attributing to Felton any 
advantages which resuit from a particular kind of holding device or 
a particular kind pf firing mechanism. In argument, counsel hâve 
shown the facility with which the cylinder of the side-swing Coït re- 
volver may be swung into and locked in firing position ; but this is 
equally true whether the revolver is provided with a safety device or 
not. The addition of a safety device to the Coït revolver did not afïect 
the function of confining the cylinder in firing position, or the opéra- 
tion of releasing the cylinder, save in preventing the cylinder from 
being locked while the arm was cocked, and preventing the action of 
the firing mechanism while the cylinder boit was released and the 
cylinder was in the frame. There was no invention in the broad idea 
of applying to a firearm of any well-known class a safety device 
operated by a holding device, and locking and unlocking according to 
the movements of the holding device ; and no évidence has been pre- 
sented to show that one who desired to provide a safety device for a 
side-swing revolver found this problem in any way complicated by 
the fact that the cylinder was centrally held and supported by the hold- 
ing device, and swung laterally in and out, or by the fact that the hold- 
ing device was one that automatically locked the cylinder. 

The complainant lays considérable emphasis on the fact that in a 
Coït side-swing revolver provided with Felton's safety device the 
firing mechanism is released simultaneousiy and automatically when 
the cylinder is locked in position. Felton was, however, not the first 
to make a revolver in which the firing mechanism was automatically 
released by lOcking the cylinder in position. It was old to hâve the 
locking of the cylinder in position release the firing mechanism. The 
inanner in which the holding mechanism opérâtes, theref or e, seems 
immaterial. The invention of a safety device, as Mr. Livermore, de- 
fendants' expert, says, "involves only the combination between the 
fîring mechanism and the holding device of the breech mechanism, and 
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is wholly unaffected by the character of the movement that may be 
employed in opening and closing the breech when released by the hold- 
ing device." Mr. Foster, complainant's expert, is of the opinion that 
if the old safety device is transferred from one class of revolver to 
another, so as to efïect a resuit in the latter class not attained in the 
fîrst, it makes a new combination. But it has not been made to ap- 
pear that a safety device, when transferred from a breech-loading gun, 
or from revolvers of other classes, does as a safety device efïect in the 
side-swing revolver any function which the safety device itself did not 
efïect in the revolvers of the prior art. The safety device itself does 
not efïect the automatic locking of the cylinder or the release of the 
cylinder. When the complainant says, therefore, that it is a character- 
istic of Felton's invention that his fîring mechanism is released simul- 
taneously with- swinging the cylinder into firing position, this means 
but little. Felton, in seeking to make a movable connection between 
the old Coït holding device and the firing mechanism, took the move- 
ments of the holding mechanism of the old Coït revolver as he found 
them. It being a familiar thing in the art that the movements of the 
holding device automatically control the movements of the safety 
mechanism, the Felton revolver présents simply the old idea of a safety 
device conforming to the movements of the holding device. As it 
was old to hâve the locking of the holding device and the release of 
the fîring mechanism simultaneous, Felton's invention cannot be en- 
larged by reason of the fact that the Coït holding boit acts automatic- 
ally in locking the cylinder. 

The patent is for a safety device for a revolver. The complainant 
attempts to construe it as for the combination of a Coït automatically 
locking boit with a safety device, and to attribute to Felton the various 
advantages of the old Coït revolver which are due, not to any novel 
function of the safety device, but to the particular kind of a holding 
boit. 

The principal features upon which the complainant relies in its 
argument are features upon which no stress whatever is laid in the 
patent, and the argument is open to the suspicion which always 
arises when an expert finds in an invention primary and important 
features concerning which the patentée was silent in his application. 
The reiterated assertion that this patent is for a safety device for 
revolvers of a particular class does not make it appear that the use 
of a safety device in revolvers of this particular class was anything 
more than a bare case of double use. It is no answer to the de- 
fendants' examples of exactly the same combination of éléments, 
performing exactly the same functions, to reiterate the statement that 
revolvers not of the side-swing type are obviously entirely dissimilar. 
It seems clear that for the purposes of this case the direction in 
which the cylinder moves is not material to the safety combination, 
save, perhaps, to accent the difïerence between the opération of the 
complainant's and défendants' devices. 

It is impossible to sustain claim i in the face of the évidence as 
to the prior art, because the complainant has entirely failed to show 
that the application of a safety device consisting of a movable con- 
nection between the holding device and firing mechanism was any- 
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thing more than the same thing which was familiar in revolvers of 
many différent types, as well as in other firearms. Simultaneous 
action of holding device and safety device was old. Whether the 
action of the holding device is automatic or nonautomatic does not 
affect the principle of the safety device. Because the holding device 
has an automatic movement, it does not foUow that we can say 
witb propriety that the safety device has a new automatic movement. 
The automatic feature is no more présent in Felton's safety device 
than it is in many of the devices of the prior art. A safety device 
attached to an automatic boit will follovsr the movements of the 
automatic boit, but will hâve the same dépendent movements as ex- 
ist in the prior art. It is automatic in no other sensé than are sev- 
eral of the old safety devices. The automatic feature of the Coït 
side-swing revolver as a whole is the automatic clo'sing without a 
manual opération. The idea of applying a safety device to a re- 
volver of the side-swing type was not a novel nor an inventive idea. 

In Western Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, 
35 L. Ed. 294, it was held that, "while the promotion of an old 
device, such, for instance, as a torsional spring, to a new sphère of 
action in which it performs a new function, involves invention, the 
transfer or adaptation of the same device to a similar sphère of action 
where it performs substantially the same function does not involve 
invention." See also, Pennsylvania R. R. v. Truck Co., iio U. S. 
490, 4 Sup. Ct. 220, 28 L. Ed. 222. It seems clear that the old com- 
bination of a holding device to confine the cylinder in its recess, a 
movable connection between said holding device and fîring mechanism 
operated by the movements of said holding device to lock and release 
the firing mechanism, set forth in claim l, was not patentable merely 
because of the preamble to Felton's claim saying that the combination 
was to be used in a revolver of the side-swing type. In Frederick R. 
Stearns & Co. v. Russell, 29 C. C. A. 121, 85 Fed. 218, the opening 
words of the claim werè, "In pill-dipping mechanism." The court 
said: 

"We thlnk those words are only used to define the useful purpose to 
which the patentée Intended hls device to be devoted, and cannot bear the 
construction by which ail the other substances and parts used in dipping 
pills may be considered as maklng up tho combination clalmed." 

It has been made to appear clearly that Felton, in providing the 
side-swing revolver with fi safety device, did substantially what had 
been done before in other types of revolvers. We think this is sufiS- 
cient to invalidate claim i. 

The défendants, however, présent, the Galand French patents, that 
of October 18, 1893, and the patent of addition of November 23, 1893, 
issued February 15, 1894, which show a side-swing revolver provided 
with a safety device connected to a cylinder holding device, which 
confines thé cylinder in its recess and is operated at will to release the 
cylinder, and which safety device is operated by movements of the 
holding device to lock and release the firing mechanism. The distinc- 
tion that thé Galand holding device does not center the cylinder seems 
incorrect, but is of no conséquence. Nothing is said about centering 
the cylinder in the Felton patent, and that is no part of Felton's in- 
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vention. The holding device was not novel with Felton, but ex- 
isted in the old Coït revolver. Nor do I find in the i8 pages of the 
complainant's brief which are devoted to this patent any points which 
seem of any conséquence upon the question whether the Galand 
patent of addition anticipâtes claim i. 

Claim 2 is for a combination which includes a latéral swinging 
cylinder, a holding device, firing mechanism, a lever arranged be- 
tween the holding device and firing mechanism, one end of the lever 
engaging with the holding device and the other with a movable part 
of the firing mechanism, the lever being operated by the movements 
of the holding device to lock and release the firing mechanism. It 
is exceedingly doubtful whether this can be sustained as a combina- 
tion claim. The spécification of a latéral movement of the cylinder 
introduces no substantial novelty. If it can be sustained at ail, it 
is by reason of the spécifie description of the manner in which the 
lever is arranged. 

Claim 3 contains an introductory récital similar to that of the first 
claim, and claims the combination of a latch on the frame to confine 
the cylinder, a lever connected with the latch, and arranged to stand 
in the path of a movable part of the firing mechanism so as to prevent 
the opération of the firing mechanism when the latch is in the position 
to release the cylinder. Unless limited to the spécifie construction, 
this claim présents nothing that was not in the prior art. 

The défendants' device is not within the terms of claims 2 ând 3. 
While embodying the gênerai idea of a side-swing revolver provided 
with safety mechanism, it must be regarded as a substantially différent 
construction. The cylinder holding device used by the défendants 
is of old construction, and différent from that of the Coït side-swing 
revolver. It consists of a sliding pin carried by the cylinder. The 
safety device is not, like the complainant's, permanently connected to 
the holding device, but is connected to the release slide. When the 
défendants' cylinder is swung open, the holding device is carried with 
it, and the safety locking function is performed by a part connected 
with the release slide. The safety device is combined directly with 
the release slide. When the release slide is pressed forward to release 
the holding device, a safety projection on the sHde is brought under 
the rear end of the hammer, and thereby locks the firing mechanism, 
which, unlike Kelton's, remains locked while the cylinder is out of 
the frame. When the cylinder is returned to its position, the spring 
of the holding device, being stronger than the spring of the release 
slide, forces the release slide back against the pressure of the latter's 
spring and thereby unlocks the firing mechanism. 

If the Felton patent could be construed to cover broadly the use 
of any safety device of any construction in a side-swing Coït re- 
volver, or if there was any invention in applying a safety device to an 
automatically locking boit in a side-swing revolver when a safety de- 
vice had already been applied to an automatically locking boit in a 
break-down revolver, there would be soriie force in the extended ar- 
gument of complainant's experts and counsel as to the reversai of 
parts ; but as Felton could not claim thèse ideas broadly, and is lim- 
ited to the particular means shown in his patent, the mechanical dif- 
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ferences and différences iri opération between tlie Felton device and 
the défendants' device are such that we must regard them as indépend- 
ant mechanical means for carrying out ideas familiar in the art. 

I am of the opinion that the fîrst daim does net set forth a pat- 
entable invention, but merely the use of an old combination to per- 
form its old functions; that this claim is anticipated by the Galand 
PVench patent of addition; and that the défendants' revolver does 
not infringe claims 2 and 3 of the Felton patent when those claims 
are so limited as to cover only the actual features of novelty of the 
Felton patent and of the Felton safety device. The merits of the 
case seem clearly to be with the défendants. 

The bill will be dismissed. 



THE HTJDSON. 

(District Court, S. D. New York. Aprll 6, 1903.) 

1. Shipping — Damage to Cargo—Negugbnt Sïowagb. 

A shlp, after loading part of a cargo of tea, took on at another port a 
large conslgnment of tanned skins, having a strong odor, whlch were 
stowed In the same hold with a portion of the tea, and during the voyage 
the tea became impregnated with the odor, and was thereby damaged. 
It became necessary during the voyage, owing to a threatened stonn, to 
remove the ventilators from such hold, and to plug the openlngs for 20 
hours, and the shlp clalmed that the damage, if any, occurred at that 
time, and was from a danger of navigation, within exceptions in the 
bills of lading and section 3 of the Harter act. Held, that the proximate 
cause of the loss was the négligent stowage, for which the shlp was not 
exempted from liabllity. 

In Admiralty. Suit for damage to cargo. 

Owen & Sturges, for libelant. 
Convers & Kirlin, for claimant. 

ADAMS, District Judge. This libel was filed to recover damages 
to two consignments ôf tea, belonging to the libellant, a New York 
merchant, shipped on the steamship Hudson in Deceînber, 1900; one 
from Amoy, China, and the other from Yokohama, Japan. The 
steamship arrived in New York on March 20th, 1901. 

The libelant claims that the teas were shipped in good order but, 
owing to the careless, négligent and improper manner in which they 
were stowed on board the steamship, they became impregnated and 
afifected by foreign and injurious substances and odors, by reason of 
which they were seriously damaged and their value greatly lessened 
when delivered. 

The claimant admits that the exterior condition of the packages of 
tea was good when delivered to the ship but allèges that the packing 
was insufîîcient. He admits that when the teas were opened after 
delivery, they were found to hâve a certain odor, the cause of which 
was unknown, but dénies négligence in the stowage, alleging that 
it was as usual and customary, and further allèges that the damage 
was within the exceptions of the bills of lading, which provided that 
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"loss or damage from machinery, boilers or steam, or frora * * * 
heat * * * on board * * * error in judgment, any act, 
neglect or default whatsoever of * * * master or crew in the 
management or navigation of the ship * * * risk of craft or hulk 
or transhipment and ail and every the dangers and accidents of the 
seas * * * and of navigation of whatever nature or kind (were) 
excepted" ; and that "the ship is not liable for insufficient packing or 
* * * sweat * * *." 

The claimant further allèges that the ship was obliged during the 
voyage to remove the ventilators to No. 2 hold, where some of the 
libellant's Amoy tea was stowed and to plug the ventilator holes in 
the decks to provide for an expected storm, which however passed 
away from the ship and the ventilation was restored. It was then 
found that there was an odor in the hold, which did not exist before 
the ventilators were removed and did not remain after they were re- 
placed. It is alleged that if there were damage to the teas, it was 
due to this cause and was within the exceptions of the bill of lading 
and also within the exemptions contained in the third section of the 
Harter act. Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. Comp. St. 
1901, p. 2946]. 

Further defences wére set up to the efifect that the packages contain- 
ing the tea were not air tight, as they should hâve been, and as the 
claimant supposed they were, and that the teas were sent alongside 
the ship in lighters which had carried petroleum and other goods giv- 
ing ofï odors which impregnate their surroundings and were thus sub- 
jected before shipment on the steamer to the risk of taint and injury 
for which the steamer would not be liable, under the exceptions and 
the act. 

The claim for damage to the teas shipped at Yokohama is not 
pressed by the libellant and the questions to be determined relate to 
the Amoy shipment. 

There is nothing to show any taint or injury from the method in 
which the teas were sent alongside the ship. The évidence shows that 
they were packed in the usual manner and delivered to the ship in 
good order. 

The évidence also shows that after the shipment of the teas at 
Amoy, a considérable portion of which were stowed in lower No. 2 
hold, the ship took on board at Aden, on the 5th of February, some 
300 baies of tanned skins, a large portion of which were preserved with 
naphthaline which emitted a pungent odor. The skins were dry but 
with a distinctive smell. They were stowed in No. 2 hold between 
decks about 70 feet from the libelant's teas. There was a hatch com- 
munication from between decks to the lower hold. The hatch covers 
were partially laid on but afïorded no protection to the teas in the 
lower hold against odors from between decks. 

The ventilators had never been removed or hatches of the ship 
closed after sailing from Aden until after she had passed through the 
Suez Canal. On the i6th of February, about noon, when in the 
Mediterranean, the barometer fell fast and there was a threatening 
appearance of bad weather, attended with heavy seas which flooded the 
deck. To meet the existing and anticipated conditions, the ventilators 
122 F.— 7 
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were removed/ the holes . plugged up and the hatches battefted down 
fore and aft. Th:e lollowing raorning, however, the weather improved 
so much that about 8 a. m. the former conditions were restored. An 
examination ,of the hold under the square of No. 2 hatch, was then 
made, showing that the effect of depriving the cargo of ail ventilation 
in No. 2 hold had been to cause it to. sweat, and there was a sickening 
heavy odor there^ différent from any odor in the other holds. Ventila- 
tion removed this to a certain extent, nevertheless when the ship dis- 
charged in New York, a large quantity of the libellant's tea in that 
hold was found tO contain a damaging odor, which was attributed by 
several witnesses to the skins. The odor of the skins was greater 
than usual after the hold was opened, and it was noticeable when they 
were discharged that some additional smell Vvas still on them. This 
smell as well as could be described, was a mixture of the natural smell 
of the skins and of the naphthaline used to préserve them. 

In January, subséquent to the loading of the Amoy teas, the ship 
still had some cargo space and cables were exchanged between her 
agents in Aden and in London with référence to fiiUing the space. On 
the içth the steamer waS instructed that such cargo must not be 
prejudicial to teas. On the 21 st, the Aden agents cabled that they 
could get 350 baies of dried skins and 400 bags of cofïee and asked 
if they should be acceptéd. The reply was that they might but the 
skins must be stowed apart from the cofïee. Nevertheless, they were 
stowed in the same hold with the tea and cofïee although the danger 
wâs recognized and it appears that tea is more susceptible to odor 
damage than cofïee, 

No. 2 hold of the steamer was next to the engine and boiler space, 
the beat from which penetrated to the hold. The exposure of the teas 
to the odor of the skins, aggravated by this beat without ventilation 
for about twenty hours, was the probable cause of the damage. 

I must conclude that the method of stowage was bad. The évidence 
shows that shipments hâve been made of skins in the same hold with 
teas without injury but still the risk was the ship's and even if the 
closing of the hold on account of storm, or anticipated storm, resulted 
in the damage, the ship can find no exonération in such fact, because 
the négligent stowage was the proximate cause of the loss. The 
Pharos (D. C.) 9 Fed. 912; The T. A. Goddard (D. C.) 12 Fed. 194; 
The Venner (D. C.) 27 Fed. 523; The Glamorganshire (D. C.) 50 
Fed. 840; The Warren Adams, 20 C. C. A. 486, 74 Fed. 413; Knott 
v. Botany Mills, 179 U. S. 69, 21 Sup. Ct. 30, 45 L. Ed. 90. 

Decree for libellant, with an order of référence. 



THE JOHN B. BERGEN, 

(District Court, S. D. New ïork. Aprll 9, 1903.) 

Sbamett— ExTHA Waqes fok WrongpuIi Disohargb. 

The rlght of a seaman to recover a montti's extra wages, under Rev. 
St. S 4527 [TJ. S. Comp. St. 1901, p. 3077], on Ms discharge without his 
consent or fault on hls part before a month's wages hâve been earned, 
Is walved by his acceptance of a new employment obtained for hlin by 
the owner, wblch is équivalent to the one from which he was discharged. 
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In Admiralty. Action for seaman's wages. 

George C. Bodine, for libelant. 
Owen & Sturges, for claimant. 

ADAMS; District Judge. This is an action brought to recover $40, 
being one month's seaman's wages under section 4527, Rev. St. 
[U. S. Comp. St. 1901, p. 3077), which provides: 

"Sec. 4527. Any seaman who bas signed an agreement and Is afterward 
dlscharged before the commencement of the voyage or before one month's 
wages are earned, wlthout fault on hls part justifying such discharge, and 
without his consent, Bhall be entltled to receive from the master or owner, 
in addition to any wages he may hâve earned, a sum equal in amount to 
one month's wages as compensation, and may, on adducing évidence satis- 
factory to the court hearing the case, of having been improperly discharged, 
recover such compensation as If It were wages duly earned." 

There is no dispute about the main facts, which hâve been agreed 
upon as follows: 

"Libellant is a seaman, sailing as first mate. On August 12th, 1902, in this 
port of New York, he was engaged by C. B. Parsons, managing owner of the 
schooner 'John R. Bergen,' then lying in Fairport, Virginia, to make a voy- 
age on said vessel as flrst mate, from said port of Fairport to Savannah, Ga., 
thence coast-wise to such other ports or places, as the master might direct 
and baek to a final port of diseharge in the United States, North of Cape 
Hatteras, for a term of time not exceeding three calendar months, wages 
at the rate of Forty Dollars ($40) per month. Libellant signed the custom- 
ary shipping articles to perform the voyage above stated. Pursuant to wrlt- 
ten instructions from the managing owner, libellant left New York via the 
B. & O. R. R. for Baltimore, on August 13th, 1902, with orders to proceed 
thence to Reedville, Va., thence to Fairport where the schooner was lying. 
Hls railroad fare was pald by said C. B. Parsons. Immediately after libel- 
lant's departure from New York, C. B. Parsons received a telegram from the 
master of the vessel that he would sali on the eve of the 13th. Mr. Par- 
sons Immediately wired hls Baltimore agents, Messrs. Claridge & Woodall 
to intercept libellant at Baltimore, inform him of the facts and either pro- 
cure hlm another situation or return him to New York as he might prefer. 
In accordance with this wire libellant was stopped at Baltimore, aad dls- 
charged from the employ of the schooner and her owners. A day or so 
later he shipped at the same rate of wages as flrst mate of the schooner 
'Mary Curtis' then lying in Reedville, Va., and signed articles for a voyage 
practlcally about the same as that which he was to hâve made on the 
schooner, 'John R. Bergen.' This voyage he made and was paid off in fuU. 
When libellant was discharged in Baltimore from the employ of the schooner 
'John B. Bergen' he had in possession a small amount of money belonging 
to the owners whleh was glven him to pay his railroad fare from Baltimore 
to Reedville. This amount is conceded to be équivalent to the two days' 
wages then due hlm. He bas never receipted for wages or signed clear of 
the 'John E. Bergen.' If libellant was examined he would hâve testifled 
he in no way consented to his discharge. 

This libel Is flled under section 4527, Rev. St. U. S., to recover one month's 
extra pay to wit: the sum of Forty Dollars as provlded by said Section." 

The évidence shows that the claimant's agents obtained the new em- 
ployment for the libellant and that he accepted the same through them. 
Assuming that the statute became immediately operative upon the 
libellant's discharge and he became entitled to a month's wages, his 
right was one which he could waive for a sufficient considération and 
the acceptance of the new employment, which was in every respect 
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equal to that from which he was dîscharged, must be regarded as a 
relinquishment of his right to resort to the statute. 
Libel dismissed, without costs. 



niTT or WICHITA V. MISSOUEI & K. TELEPHONE CO. et. al. 

(Circuit Court, D. Kansas, Second Division. April 10, 1903.) 

No. 986. 

1. Removaij of Causes— Fedekal Question— Allégation of JnRisDiCTioHAL 
Facts. 

Where there was no allégation In a bill that dlsclosed that plaintiff's 
right was based on any law or the Constitution of the United States, 
and It dld not set forth a ground of relief, derlved from elther, sufficleut 
to sustaln the jurisdlctlon of the fédéral Circuit Court, if the cause 
had been orlginally brought there, it was not subject to reinoval on the 
ground that the cause was one arising under the Constitution or laws 
of the United States. 

A. E. Helm, David Smyth, and S. S. Ashbaugh, for plaintiff. 
Charles V. Ferguson, F. F. Rozzelle, Johnson, Clapp & Underwood, 
R. R. Vermillon, and Lucien Baker, for défendants. 

ROGERS, District Judge. This cause is heard on removal from 
the district court of Sedgwick county, Kan., and the motion is to re- 
mand to that court for want of jurisdiction. Jurisdiction is asserted 
on the sole grûund that the cause is one arising under the Constitu- 
tion of the United States ; in other words, that a fédérai question is 
involved. In the case of Arkansas v. Kansas & Texas Coal Co. and 
San Francisco Railroad Co., reported in 183 U. S. 185, 22 Sup. Ct. 
47, 46 L. Ed. 144, the Suprême Court said (page 188, 183 U. S., and 
page 48, 22 Sup. Ct., 46 L,. Ed. 144) : 

"The gênerai pollcy of the act of March 3, 1887, as corrected by Act Aug. 
13, 1888 (24 Stat. 552, c. 373; 25 Stat. 433, c. 806 [U. S. Cîomp. St. 1901, p. 
508]), as Is apparent on its face, and as has been repeatedly recognized by 
this court, was to contract the Jurisdiction of the Circuit Courts. Those 
cases, and those only, were made removable under section 2 [U. S. Comp. 
8t. 1901, p. 500], In respect of which original jurisdiction was given to the 
Circuit Courts by section 1. Hence It has been settled that a case cannot 
be removed froïn a state court into the Circuit Court of the United States 
on the sole ground that It Is one arising under the Constitution, laws, or 
treatles of the United States, unless that appears by plaintiffi's statement 
of his own clalm; and. If It does not so appear, the want of it cannot be 
supplied by any statement of the pétition for removal or in the subséquent 
pleadings. And, moreover, that jurisdiction is not conferred by allégations 
that défendant intends to assert a défense based on the Constitution or a 
law or treaty of the United States, or under statutes of the United States 
or of a state in conflict with the Constitution. Tennessee v. Union and 
Planters' Bank, 152 U. S. 454, 14 Sup. Ot. 654, 38 L. Ed. 511; Chappell v. 
Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85; Walker v. Collins, 
167 U. S. 57, 17 Sup. Ct. 738, 42 L. Ed. 76; Sawyer v. Kockersperger, 170 
U. S. 303, 18 Sup. Ct. 946, 42 L. Ed. 1046; Florlda Central & Peninsula Rail- 
road V. Bell, 176 U. S. 321, 20 Sup. Ct. 399, 44 L. Ed. 486. 

"In this case, the state asserted no right under the Constitution or laws 
of the United States, and put forward no ground for relief derlved from 
either. There were no averments on which the state could hâve Invoked 
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the original jurisdiction of the Circuit Court under section 1 of the act, and 
that is the test of the right of removal under section 2." 

A careful reading of the bill in this case discloses no assertion of 
the right to recover based upon any law or the Constitution of the 
United States, and sets forth no ground of relief derived from either. 
There are no averments in the bill on which the city of Wichita could 
hâve invoked the original jurisdiction of the Circuit Court. I do not 
think, therefore, there is any room for doubt that it is the duty of this 
court to remand this cause to the state court; at ail events, it is so 
doubtful that it should be remanded, on the authority of the case of 
Fitzgerald v. Missouri Pacific Railway Co. (C. C.) 45 Fed. 813. Cald- 
well, J., quoted favorably this language used by Judge Love in Kessin- 
ger V. Vannatta (C. C.) 27 Fed. 890: 

"It is the constant practice of this court to remand causes brought hère 
from the stàte courts in cases of doubtful jurisdiction. The reason of this 
practice is obvious and conclusive. In the first place, the jurisdiction of 
the State court is unquestionable. It is, at least, concurrent with this court. 
But the jurisdiction of this court dépends upon spécial facts, and it is iu 
the présent case, to say the least, doubtful. It is the safer and wiser course 
to send a cause for trial to a court of unquestionable jurisdiction rather than 
retain it hère, and go through ail the forms of trial, when the jurisdiction 
is doubtful." 

The order will be that this cause be remanded to the district court 
of Sedgwick county, from which it was removed, at the costs of the 
défendants. 



In re SAUR. 

(District Court, S. D. New York. April 10, 1903.) 

No. 4,819. 

1. BANERUPTCT— RlGHTS OP CrEDITORS— INSPECTION OF BaNKRUPT'S BoOKS AKD 

ACCOUNTS. 

Bankr. Act, § 47a (5), Act July 1, 1898, c. 541, 30 Stat. 557 [U. S. 
Comp. St. 1901, p. 3439], requires trustées to furnish such information 
concerning the estâtes and their administration as may be requested by 
the parties in interest. Subdivision 10 requires them to report every 
two months the condition of the estâtes and the amounts of money on 
hand, etc., and section 49 (Act July 1, 1898, c. 541, 30 Stat. 558 [U. S. 
Comp. St. 1901, p. 3439]), déclares that the àccounts and papers of 
trustées shall be open to the inspection of officers and ail parties in in- 
terest. Held, that a gênerai creditor of a bankrupt, though he had in- 
stituted réclamation proceedings against the trustée, was absolutely en- 
titled to an inspection of the bankrupt's àccounts and papers in the 
hands of the trustée. 

In Bankruptcy. 

The following is the opinion of Référée Coxe: 

This is an application on the part of Sussfeld, Lorsch & Co., creditors of 
the bankrupt, for an order compelling the trustée in bankruptcy to tile with 
the référée, in order that the petitioners may bave an opportunity to examine 
the same, the books and papers of the bankrupt estate, and also a certain 
report on the bankrupt's flnancial affairs made by a public accountant at the 
instance of the trustée. The petitioners bave proved a claim against the 
bankrupt estate in the amount of $18,539.66. They bave also begun proceed- 
ings against the trustée for the recovery of certain goods found by him in 
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the_ possession of the bankrupt, and clalmed by him to forto part of the 
gênerai estate, upon the ground that thèse goods were wrongfuUy obtalned 
by the bankrupt f rom the petltioners, whlch proceedlngs are now pending 
and undetermined. The trustée refusés thèse petltioners a:n Ifaspection of the 
bocks and pàpers, as also of the report, upon the ground that they contaln 
évidence which is necessary to the trustée in the défense of the gênerai estate 
against the réclamation proceedings, and the communication of which to the 
petltioners at this tlme would, in the judgment of the trustée, be prejudiclal 
to this défense. It is beyond question, and is, indeed, conceded, that but for 
thèse réclamation proceedings the petltioners, as credltors of the estate, 
would be entltled to the inspection they ask. And the sole question to be 
determlned is whether, by reason of their attitude in thèse proceedings, thelr 
rights to fuU Inspection and information as gênerai creditors bave been 
affeeted or dlminished, and, if so, how far. Oounsel bave not cited, nor bave 
I been able to flnd, any anthority upon the question, but there would seem 
to be little diffleulty in deciding it on principle. 

There can be nô doubt that the trustée in bankruptcy is a trustée for ail 
the creditors. But hls duties in such a case are primarlly to the gênerai 
creditors, and It is hls duty to interpose ail proper défenses to clalms tending 
to diminish the gênerai estate. If Sussf eld, Lorsch & Co. did not occupy the 
position of gênerai creditors, there can be no question but that it would be 
the duty of the trustée to refuse them any information which would ald 
them in defeating his clalm to this property; and it cannot be said that the 
tnere fact of their being such gênerai creditors changes hls duties in this 
respect, and gives thém a right to increased advantages in this claim as 
against the gênerai estate. The bankruptcy aet carefully provides for full 
and fréquent reports and aecountings by trustées, and for givlng to ail 
parties In Interest, including creditors, ail proper information. Thus, by 
section 47a (10) (Act July 1, 1808, c. 541, 30 Stat 557 [TJ. S. Oomp. St. 1901, 
p. 3439]) trustées are requlred to report evèry two months "the condition of 
the estâtes and the amounts of money on hand and such other détails as 
may be requlred by the courts." Also by section 47a (5) (Act July 1, 1898, 
c. 541, 30 Stat. 557 [U. S. Comp. St. 1901, p. 3439]), they are requlred to 
"furnish such information concerning the estâtes * ♦ • and their admin- 
istration as may be requested by the parties in interest." And section 49 
(Act July 1, 1898, c. 541, 30 Stat 558 [U. S. Comp. St. 1901, p. 3439]) pro vides 
that "the accounts and papers of trustées shall be open to the inspection of 
offlcers and ail parties in interest." But thèse provisions, broad as they are, 
should not be construed to require the divulgence to a claimant against the 
gênerai estate of information which might tend to its détriment or depletion. 
Nor is It intended that the information to be asked and glven shall be en- 
tirely beyond the eontrol of the court. It will be seen by the provision of 
section 47a (10), above quoted, that the détails of the reports requlred are 
left to the détermination of the court; and, by section 29c (Act July 1, 1898, 
c. 541, 30 Stat. 554 [U. S. Comp. St. 1901, p. 3433]), punishment of a trustée 
for refusing a party In interest the Information sections 47 and 49 require 
him to give is provided for only in a case where the information refused 
bas been directed to be glven by the court. There la nothing before the 
court from whlch it can be determlned whether the givlng of the Informa- 
tion withheld by the trustée would in reallty be detrlmental to the estate, 
and no détermination is made thereon; but the trustée, acting under the 
advice of counsel, should be permltted the exercise of hls judgment upon this 
question withln proper limlts. The petltioners hère are entltled to ail In- 
formation respecting the bankrupt estate, except only such as, In the 
opinion of the trustée, would be detrlmental to his défense In the réclamation 
proceedings. If there are any books or papers, inspection of which can be 
granted wlthout this resuit. Inspection of them should be allowed to the petl- 
tioners at the trustee's office at ail reasonable tlmes. They need not be 
bjought to the referee's office, as this would unnecessarlly embarrass the 
trustée. As soon as the réclamation proceedings are determlned, the petl- 
tioners wlll be entltled to unrestricted inspection. 

An order may be submitted in accordance berewitb. 
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Steinhardt & Goldman, for petitioners. 
Blumenstiel & Blumenstiel, for trustée. 

HOL,T, District Judge. The reasoning of the référée în this case 
appears, at first view, quite plausible. A trustée defending a réclama- 
tion proceeding apparently occupies quite a dififerent relation toward 
the reclaiming créditer from what he does toward the body of gên- 
erai creditors. But I think, upon considération, that the provisions 
of sections 47 and 49 of the bankrupt act (Act July i, 1898, c. 541, 
30 Stat. 557, 558 [U. S. Comp. St. 1901, p. 3439]) give any person 
interested in any bankrupt estate an absolute statutory right to the 
inspection of ail accounts and papers of the trustée, and to be fur- 
nished with any information concerning the bankrupt estate which 
the trustée has. It might often happen that the bankrupt's pa- 
pers would furnish the only évidence to support the reclaiming cred- 
itors' claim. It is not the duty of a trustée to resist every réclama- 
tion proceeding. It is his duty to investigate every such claim, and 
to resist those that ought to be resisted, and I think that a reclaiming 
creditor has the same rights as any other creditor in a bankruptcy 
proceeding to inspect ail the accounts and papers. 

My conclusion is that the referee's order under review should be 
reversed 



In re NEWTON. 

(District Court, D. Ctonnectlcut. March 24, 1903.) 

No. 693. 

1. Bankrdptct — Death of Bankrupt— Allowance to Widow— Court— Ju- 
risbictiok. 

Under Bankr. Act, § 8 (30 Stat. c. 541 [U. S. Comp. St. 1901, p. 3425]), 
providing that the death of the bankrupt shall not abate the proceedings, 
but that the same shall continue as though he had not dled, and that 
the wldow and children shall be entitled to ail the rights of dower and 
allowance fixed by the laws of the state of the bankrupt's résidence, 
and Gen. St. Conn. 1902, g 359, authorizing the state courts of probate 
to allow from the estate of a deceased person in process of settlement 
before such court such amount as it may judge necessary for the support 
of the widow or famlly during the settlement of the estate, the fédéral 
district court, sitting as a court of bankruptcy In Connecticut on the 
death of the bankrupt during the pendency of proceedings is authorized 
to make a reasonable allowance from such estate for the bankrupt's 
widow. 

In Bankruptcy. 

Hadlai A. Hull and S. S. Thresher, for trustée. 
J. J. Desmond, for widow. 

PLATT, District Judge. Section 6 of the bankrupt act (30 Stat. 
c. 541 [U. S. Comp. St. 1901, p. 3424]) takes care of the bankrupt 
in certain respects while he lives. Section 8 [page 3425] continues 
the machinery of the cottrt after his death or insanity, but proceeds 
with caution to oiïer to the widow and children of the bankrupt, 
who shall die or become insane after proceedings hâve been insti- 
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tuted, the fostering care of the fédéral tribunal just as far as the local 
tribunal had been avithorized to go by its creator, the local législa- 
ture, and no farther. If the proceedings were abated by the death 
or insaiîîty 6f the bankrupt, it is clear that the probate court would 
hâve had ample authority to make the allowance. But the Çongress 
says that they shall not abate, and in the same breath says that "the 
widow and children shall be entitled to ail rights of dower and allow- 
ance fixed by the law of the state." The principal Connecticut stat- 
utes relating to allowance to widow and family are section 359, Re- 
vision of 1902 : "The court of probate may allow out of any estate 
of a deceased person, in settlement before said court, such amount as 
it may judge necessary for the support of the widow or family of the 
deceased during the settlement of the estate;" and section 391, ap- 
plying to marriages since April 20, 1877. Other sections, to wit, 
360 and 362, évidence the care with which the locat législature has 
undertaken to provide for the familles of decedents. It is clear 
that both courts cannot hâve the right to fix the allowance. It is 
confessedly within the power of the Çongress to legislate exclusively 
in such a mâtter, and it has done so in the bankrupt act. When 
this court obeys that law, the power of the probate court over the 
same subject no longer exists. It is equally clear that the right to 
this allowance in the state tribunal is fixed by the state law, and that 
by the bankrupt act that right has been lodged in the district court. 
It is true that the judge in the state forum must settle the amount of 
the allowance; but whatever discrétion may be lodged in him is, as 
the cases say, a légal discrétion, and if, upon appeal, the facts disclose 
a situation which demands an allowance, the appellate court will cr- 
der it, even if the judge of the inferior tribunal shall hâve refused. 
Every action of the fédéral court in bankrupt proceedings as well 
as in the exécution of its other various functions is governed by 
the broadest principles of equity. It was never intended that it should 
start into opération a heartless, self-regulated mechanism, which will 
grind with equal fineness ail grist which reaches its hoppers, for the 
express purpose of distributing to the créditer the last ounce of cash 
dividend. It cannot afford to be stigmatized as too rapacious to per- 
mit a moment's attention to the crying needs of suffering flesh and 
blood. The infinitésimal réduction to the créditer by way of divi- 
dend in the few cases which are likely to arise is unimportant. 

To difïer with the référée in the view which he has taken would be 
équivalent to saying that the Çongress has been less humane in its 
treatment of the widow and the orphan than the Législatures of the 
several states. Such a position seems inconceivable. No good rea- 
son can be discovered for changing the figures, to which the exercise 
of the referee's discrétion has brought him. His Order fixing the 
allowance to the widow during the settlement of the estate at $250 is 
approved. 
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VACtJUM OIL 00. V. EAGLE OIL CO. 
(Circuit Court, D. New Jersey. March 3, 1903.) 

1. EqniTy PlEADING— PliBA— MULTIFARIOUSNESS. 

A plea is not subject to objection as belng multifarious beeause It 
States a number of facts, where they ail tend to the single conclusion 
that the court bas no jurisdiction over the subject-matter of the suit. 

2. Samb— Waiveu op Objections to Form. 

Objections to the form of a plea must be taken by exception, and are 
waived by setting the plea down for argument. 

S. TSADE-MaRKS— InPRINQEMENT— ACTS DONB IN FOREIGN COUNTRT. 

Trade-mark rights acquired In the United States either by registratloii 
or by the common law afford no protection against acts committed wholly 
in a foreign country. 
i. Same— Unfaib Compétition— Jubisdiction to Enjoin. 

A suit to restrain unfair compétition in trade is one sounding in tort, 
and a court of the United States cannot entertain sueh a suit based on 
acts dbne wholly in a foreign country, although it obtains jurisdiction of 
the parties. 

In Equity. Suit to enjoin infringement of trade-mark and unfair 
compétition. On bill and plea. 

Wm. F. Cogswell and C. Schuyler Davis, for complainant. 
Eugène Mackey, for défendant. 

KIRKPATRICK, District Judge. In an application for a pre- 
liminary injunction in this case the court had occasion to consider the 
act of the défendant complained of in the bill of complaint. The de- 
fendant has filed a plea to the said bill, setting up "that ail such acts 
and deeds" complained of, "if performed or donc at ail, * * * 
were wholly done or performed by it without the borders and 
boundaries of thèse United States, and wholly within the boundaries 
of some foreign nation." The plea further allèges that "légal proceed- 
ings hâve been instituted by the plaintifï to restrain the défendant 
from the commissions of the very acts and deeds performed in the 
German Empire with regard to the word 'Vacuum,' which the plaintifï 
hère again asks relief against and discovery in this suit." Also that 
"the plaintifï has instituted légal proceedings in the Kingdom of Den- 
mark to restrain the use of the word 'Vacuum' on petroleum oil and 
products sold for a purpose similar to that for which plaintifï sells its 
oils and products, and in advertisements, statements, publications, and 
writings relating to such oils and products." 

The case has been set down for argument on bill and plea, and now 
the complainant objects to the form of plea, in that it is multifarious, 
While the gênerai rule in regard to pleadings undoubtedly is as con- 
tended for by the complainant, that the plea must be single, yet the 
object of the plea being to save the trouble of going into the évidence 
and a trial at large, and to reduce the cause to a single issue, it follows 
that a plea is good when, as in this case, it states several facts which 

1[ 2. See Equity, vol. 19, Cent. Dig. § 664. 

1 4. Unfair compétition, see notes to Scheuer v. Muller, 20 C. C. A. 165; 
Carter-Crume Co. v. Peurrung, 30 C. C. A. 176. 
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tend to but one conclusion, i. e,, that the court has no jurisdiction over 
the subject-matter of the suit. 

But the question before the court is not whether the plea be good or 
bad in form, inasmuch as complainant, having set down the plea for 
argument, thereby waives ail objection to form, and is limited to the 
contention that the matter pleaded does not in law constitute a good 
défense. The proper practice, when objection is made to the form of 
a plea, is to file exceptions thereto. When a plea is set down for argu- 
ment no exception can be taken to its regularity or form. Kellner 
V. Insurance Co. (C. C.) 43 Fed. 626. The objection to the form of 
plea must be overruled, and the plea in that respect taken to be good. 

The bill charges infringement of the complainant's trade-marks 
and unfair compétition in trade by their use. As to the former, the 
complainant concèdes that.neither its "trade-marks registered in the 
United States nor its common-law trade-marks afford protection 
against acts committed wholly in foreign countries." Thîs must be 
so, for to hold that the branding of goods in a foreign country with a 
trade-mark registered in the United States constitutes unfair compéti- 
tion in trade would be but another way of extencjing the trade-mark 
rights of a citizen of the United States beyond the borders of the coun- 
try. 

That leaves for considération only the gênerai question whether the 
courts of the United States can take jurisdiction of the mamier in 
which business in foreign countries is conducted, ilo matter by whom 
it is carried on ; for, if the contention of the complainant be true that 
the court acquires jurisdiction of the action whenever it can obtain 
jurisdiction of the parties, it is immaterial whether the défendant, in 
cases of this character, be a citizen of the United States, an alien, or 
mère sojourner hère. It cannot be successfuUy contended that an 
action to pi:;ohibit the doing of certain acts which are contrary to the 
spirit of fair compétition in trade is founded on contract. Therefore 
the rule relating to the enforcement of contracts does not apply. The 
action, doubtless, is one sounding in tort. The law of the place of 
commission of the offense governs the right of recovery, and no case 
has been cited to the court where an act légal in the country where 
performed hasibeen held to be the subject-matter of punishment, or 
the recovery oit damages in the country where the parties happen to 
réside, or where service of process can be had upon them. To under- 
take to supervise and enjoin and déclare illégal the commission of 
acts pefmitted by the laws of foreign countries, when they do not 
conform to our own, because, fortuitously, perhaps, we obtain juris- 
diction of tlie person performing them, would, in my opinion, be an 
unwarranted interférence with the sovereignty of such country. 
Where, however, it aifirmatively appears that a légal liability has been 
incurred by reason of an offense committed in a foreign country and 
without the court's jurisdiction, the court may be warranted in taking 
cognizance thereof, and, having obtained jurisdiction of the parties, 
may enforce the liability and permit the right of action to be pursued 
therein. Such rule would be founded on the principle of comity ; the 
court recognizing aiîd enforcing the foreign law, if not contrary to 
public policy nor abstract justice. This, it will be perceived, is a very 
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différent thing from seeking to prohibit the performance of acts done 
in a foreign country in accordance with its laws and punishing those 
who are conducting their business in conformity with the law there- 
of. We may aid a foreign country to enforce its laws, but we cannot 
impose our own upon them. 

Other reasons bave been urged upon the court why this suit should 
not be entertained, but, in my opinion, the one given above is suf- 
ficient. As the matter is presented to the court, the allégations stated 
in the plea must be taken to be true, and on them the défendant is en- 
titled to judgment. 

Let a decree be drawn accordingly. 



VANUXEM V. NEW YORK LIFE INS. CO. 

(Circuit Court, E. D. Pennsylvania. April 25, 1903.) 

No. 43. 

1. AccooNT Stated— Statements Rbndebbd by Dkbtor to Ceeditob. 

The rule that the failure to objeet to the correctness of an account 
rendered withln a reasonable time renders it an account stated applies 
only to accounts rendered by the creditor to bis debtor, as to the cor- 
rectness of whlch the latter bas knowledge, and bas no application to 
statements of account rendered by one who is bound by contract to ac- 
count for sums coUected in respect to which he bas Isnowledge, but the 
creditor bas not, and the failure of the creditor to objeet because of omis- 
sions In the statements does not preclude him from recovering the items 
so omltted. 

& EsTOPPEL— Settlbment— Mattehs not Constdeked. 

An action to recover specifled Items of indebtedness clalmed by plain- 
tlflC, which was settled by the parties, does not estop the plaintiff from 
suing a second time to recover separate items not then in dispute, and 
not Included in the settlement. 

At Law. On motion by défendant for judgment on reserved point 
notwithstanding the verdict. 

John Scott, Jr., John Sparhawk, Jr., and John G. Johnson, for plain- 
tiff. 

R. C. Dale, for défendant. 

J. B. McPHERSON, District Judge. The defendant's points which 
were reserved at the trial are as follows : 

"(1) Upon the contracts in évidence, the plaintiff bas failed to show^ that 
he was entitled to reçoive a collection fee of 2i^% upon the amounts collected 
by the défendant Company between July 1, 1892, and March 23, 1899, on 
policies in force in the state of Ohio prior to 1887. 

"(2) It appears from the testimony of the plaintiff himself that from 1892 
until 1899 the plaintiff received accounts current from the défendant compauy, 
purporting to set forth with particularity and in détail the entire business upon 
which the plaintiff was entitled to receive compensation under the contracts 
in suit; that thèse accounts, upon thelr receipt, were examined by the plain- 
tiff or his secretary, and the défendant was notified of certain items of ob- 
jection, and that no daim was made by the plaintiff of a right to receive 
a collection fee of 2%% on amounts collected by the défendant company on 
policies in force in the state of Ohio until some time in the year 1898. 
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'Ther effect of the accpunts rendered, In sd far as unobjected to, was to 
establlsh ^n account stated, between tbe parties; and the plaintifE cannot, 
Iri thiB action, recover. 

"(3) It appears from the uncontradicted évidence that In the year 1895 
the plalntiff brought suit against the défendant to recover certain items as 
to which he had made objection upon the accounts previously rendered. 
This suit was at issue and subsequently settled, the défendant paying to the 
plaintitf tHost of the Items of elaim. In this suit no claim was made for the 
matters now In suit. 

"The effect of the settlement thus made Is to legally estop the plalntiff 
from recovering in this action." 

!. I do not think it necessary to do more than indicate brîefly my con- 
clusions upon the questions raised by the foregoing points. As I 
understand the contracts between the parties, the construction con- 
tended for by the plaintifï is correct. The agreement of May 25, 
1892, provided that the plaintifï should continue to hâve the benefit of 
"ail commissions, bonuses or other compensation to which said party 
of the second part [the présent plaintifï] would or could be entitled to 
receive under the terms of said agreements, had they continued to 
transact business for the party of the first part [the présent défendant] 
under the terms of said agreements." At the time this contract was 
fnade, an agreement was in force, dated November 11, 1886, under 
which the plaintifï was entitled to a collection fee of 2^ per cent, 
upon ail renewal premiums upon policies issued before the year 1887 
in the state of Ôhio, although not issued through his instrumentality ; 
and, in my opinion, he continued to be entitled to this collection fee 
by virtùe of the provision above quoted from the contract of May 25th. 
Neither am I able to sustain the defendant's position that the plain- 
tifï is not entitled to recover this fee because accounts hâve been stated 
between himself and the défendant that do not include it. Even if thèse 
should be regarded as stated accounts, I should be strongly incUned 
to the opinion that the plaintifï's apparent delay in calling the defend- 
ant's attention to its failure to include the fee in the accounts had been 
satisfactorily explained. But I do not think thèse accounts belong 
to the class contemplated by the rule. Upon this point the excellent 
brief of plaintifï's. counsel seems to me to take a position that cannot 
be successfuUy assailed. I quote with âpproval the following passage : 

"The gênerai rule undoubtedly Is that vphere a seller renders an account 
to the buyer of goods sold and dellvered to him, and the buyer does not ob- 
Ject within a reasonable time to the correctness of the account, his conduct 
will be regarded as an admission of the items of vyhich the account is made 
up. The reason for the rule is that the transaction is fuUy within the knowl- 
edge of the buyer. He knows what goods he bas purchased, and if he re- 
celves the bill of the seller, and makes no objection after a reasonable time 
for examination, his conduct may fairly be regarded as an admission that 
the account rendered is correct, vyhich may be given in évidence against 
him when he is called upon to pay for the goods, and will make a case 
against him prima facle. But is there any reason, either in law or jus- 
tice, for the application of this rule to a case such as that of the défendant 
Company, which Is practically that of an accountlng trustée? The reason 
on which the rule rests is not présent hère, for the plalntiff had no means 
within his knowledge of verlfying the account, and had only before him such 
Items as the défendant company chose to submit. His failure, therefore, to 
make any spécifie objection, Is far more falrly referable to his want of knowl- 
edge than to any presumption of an agreement or an assent to the correct- 
ness of the account. 
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"But Is there any such ruie as is contended for by the défendant? Is there 
any rule which -will permit a debtor to limit his liabillty by simply omitting 
to charge himself wlth certain items in an extended and complicated account 
rendered to his credltor, without means of knowledge? Surely a créditer 
cannot be held to such vigilance in asserting liis right, especially wlien the 
debtor bas the means of information exclusively in his own possession, and 
gives OBly those items on which he admits his liability; no référence being 
made to those which may be disputed. Does not the rule that a debtor must 
seek his créditer rather put the obligation on the défendant company to duly 
notlfy plaintifC in the outset that such items are refused, and thus raise the 
question? The défendant was not entitled to thus arbitrarily wipe out plain- 
tifC's right, without notice, by simply ignoring the contract provisions for 
compensation on this class of collections. 

"The rule, rather, is that, when an account rendered is not objected to 
within a reasonable time, the failure to object will be regarded as an ad- 
mission of its correctness by the party charged. So the rule is stated by 
many authorities. 

"And again, where a party indebted upon an account recelves and retains 
it beyond such time as is reasonable under the circumstances, and according 
to the usage of business, for examining, and returns it without communicat- 
ing any objections, he is considered to acquiesce In its correctness; that is, 
the party Indebted becomes bound by it as an account stated. So the rule 
is stated in other décisions. If it be thus an account stated, the liability 
arises upon the implied promise to pay. 

"But in this instance such a rule is invoked tiy the party charged — by the 
party indebted — as agalnst the plaintiff seeking to recover for moneys which 
the défendant company has received, and for whleh it bas failed to account." 

Nor do I regard the plaintiff as estopped by the previous suit. That 
action was brought to recover certain specified items not including the 
collection fee now in dispute, and did not proceed to judgment, but 
was amicably settled by the parties. Such an adjustment did not pre- 
vent the plaintiff from bringing a subséquent action upon a claim not 
then sued upon, and not included in the settlement. 

Judgment may be entered for the plaintiff upon the verdict. 



In re REINER. 

(District Court, S, D. New York. April 16, 1903.) 

1. EXTKADITION — EmBBZZLEMENT — "PUBLIO MONEYS. " 

The embezzlement of the funds of a savings bank, established, main- 
tained, and owned by a city in Germany, by a cashier who is a public 
officiai appointed by the city, is an embezzlement of public moneys 
within the meaning of the treaty of 1852 between Prussia and the other 
States of the Germanie Confédération and the United States. 
(Syllabus by the Court.) 

William Lesser, for petitioner. 
Rudolph Dulon, for complainant. 

HOLT, District Judge. This matter comes before this court on 
writs of habeas corpus and certiorari, granted upon the pétition of 
Alexander Edmund Reiner, to review the action of a United States 
commissioner holding the petitioner for extradition to Germany on 
a charge of the crime of the embezzlement of public moneys, preferred 
by the consul gênerai of Germany at New York. 



110 122 FEDERAL REPORTER. 

It is well settled that a writ of habeas corpus in an extradition pro- 
ceeding cannot perform the office of a writ of error. If the commis- 
sioner had juriSdiction, and the ofiPensé charged was within the terms 
of the treaty, and the commissioner had before him compétent légal 
évidence on which to exercise his judgment whether the facts estab- 
lished the criminality of the accused, the commissioner's décision can- 
not be reviewed on habeas corpus. Oteiza v. Jacobus, 136 U. S. 
334, 10 Sup. Ct. 1031, 34 L. Ed. 464; Ornelas v. Ruiz, 161 U. S. 502, 
16 Sup. Ct. 689, 40 h. Ed. 787. 

The only question raised upon the hearing which seems to me to 
require any considération is the question whether there is légal évi- 
dence that the moneys which the accused embezzled were public 
moneys. The extradition is demanded under the provisions of the 
treaty of 1852 between the United States and Prussia and the other 
States of the Germanie Confédération, including the kingdom of Sax- 
ony, 10 Stat., "Treaties," 964. This treaty provides for the extradi- 
tion of persons charged, among other crimes, with "the embezzle- 
ment of public moneys." It makes no provision for the extradition 
of persons charged with the embezzlement of private funds, and the 
use of the term "public moneys" in the treaty obviously excludes the 
right to demand extradition for the embezzlement of private funds. 
The évidence shows that the accused was clearly guilty of the embez- 
zlement of the funds of a savings bank in the city of L,auenstein, 
Saxony. The proprietor of this savings bank was the city of Lauen- 
stein. The accused was duly appointed to the office of the city and 
savings bank cashier of Lauenstein. He took his oath of office and 
duly received his certificate of office as such. Besides the manage- 
ment of other moneys of the city, he was charged with the manage- 
ment of the banking business of such savings bank. The money 
which he embezzled was embezzled from the funds of the savings bank. 
He concealed such embezzlements for a certain time by charging the 
amounts withdrawn to closed accounts of depositors, as though the 
accounts were still open. Upon the discovery of some of the em- 
bezzlements, he admitted the embezzlement of a certain amount, and 
he caused his wife to give a mortgage of 6,000 marks on real estate 
belonging to her as indemnification to the city community of Lauen- 
stein for the amount embezzled. It was subséquently discovered, 
upon a further examination of the books, that he had embezzled 
a larger amount than he had admitted. After this discovery he left 
Germany and came to this country, and thereupon proceedings for his 
extradition took place. 

I think, upon this évidence, that the commissioner was justified in 
finding that the sums embezzled were public moneys. The money de- 
posited in the savings bank by individual depositors was, of course, 
before the deposit, private moneys, but upon the deposit the money be- 
came the money of the city of Lauenstein, the owner of the bank. 
Undoubtedly the city was responsible for the amount of such deposits 
to the respective depositors, but the deposit simply created a debt from 
the city to the depositor. The counsel for the accused asserts that the 
term "public moneys" as used in this treaty means money collected 
by taxation or in some similar manner, applicable by the government 
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to any gênerai public purpose, and that there is no évidence that the 
money in the savings bank could hâve been used for any purpose ex- 
cept to repay the amount due to individual depositors. But I think 
that the money, while held by the city in the bank, was public money 
belonging to the municipality. The case is analogous to money de- 
posited in a postal savings bank in England, or to money deposited 
in the post office in this country, for which a postal money order is 
obtained for the purpose of transmitting the money to another part 
of the country. The money which is deposited in the post office is 
only accepted by the government for the purpose of enabling it to pay 
the postal money order when presented, and, in a certain sensé, is not 
held, like the proceeds of taxation, for gênerai public purposes; but, 
in my opinion, if any postal employé should embezzle such moneys 
after their deposit in the post office, he would be guilty of the em- 
bezzlement of public moneys within the meaning of that term as used 
in treaties. 

My conclusion is that the commissioner's order should be affirmed, 
the writs dismissed, and the prisoner held to await the order of the 
Secretary of State in the proceeding. 



In re GODWIN. 

Plstrîct Court, E. D. Pennsylvania. March 25. 1903.) 

No. 1,472. 

1. Bankruptct— Composition— Confirmation. 

Under Bankr. Act July 1, 1898, c. 541, § 12, cl. "d" [U. S. Comp. 
St. 1901, p. 3427], authorizing the confirmation of a composition between 
a bankrupt and his creditors, if the bankrupt has not been guilty of any 
of the acts, or failed to perform any of the duties, which would be a bar 
to hls discharge, where It appears that the bankrupt had destroyed, con- 
cealed, or failed to keep books of aecount or records from which his 
true condition might be ascertained, with the fraudulent intent to con- 
ceal his true flnanclal condition or in contemplation of bankruptcy, as 
prohibited by section 14, cl. "b," a composition will not be conflrmed on 
objection, without regard to whether the creditors would be beneflted 
thereby, or that a majorlty of the creditors are in favor of acceptlng the 
same. 

In Bankruptcy. 

James Collins Jones, for bankrupt. 

Greenwald & Mayer and Furth & Singer, for creditors favoring 
composition. 

Keator & Perkins, for objecting creditor. 

J. B. McPHERSON, District Judge. It is very likely that the credit- 
ors may lose by the defeat of the proposed composition ; but this con- 
sidération cannot be allowed to influence the court in deciding whether 
the bankrupt has been "guilty of any of the acts, or failed to perform 
any of the duties, which would be a bar to his discharge." Bankr. 
Act July I, 1898, c. 541, § 12, cl. "d" [U. S. Comp. St. 1901, p. 3427]. 
I agrée with the learned référée that the testimony establishes the fact 
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satisfactorily.' that the ' bankrupt hàs i committed one of the offenses 
specified: in section 14, cl. "h." He h'as, "with fraudulent intent to con- 
ceal his true financial condition and in contemplation of bankruptcy, 
destroyed, concealed or failed to keep books of accôunt or records 
from which his true condition might be ascertained." This being so, 
I think the act requires me to refuse approval of the composition, 
without regard to the question whether the creditors would be bene- 
fîted thereby ; and the fact that only one créditer is actively objecting,^ 
while a large majority is in favor of taking what the bankrupt ofifers, 
is of no importance in the présent inquiry. 

The report of the référée is approved, and the confirmation of the 
composition is refused. 



THE BIACKHBATH. 

ÇDistrîct Court, S. D. Alabama. Aprll 3, 1903.) 

No. 1,012. 

1. Admibalty Jurisdiction— Test — Maritime Torts. 

In matters of tort the jurisdiction in admiralty dépends upon the local- 
ity and character of the thlng Injured, and not upon those of the origin 
of the tort. 

2. Samb— Injdbt to Struct0HE Attachbd to Land— Bbacon Light. 

A court of admiralty Is ■without jurisdiction of a suit to recover dam- 
ages for injury to a beacon-light structure caused by collision of a steam- 
ship therëwith, where the structure waslmmovable; being built on piles 
sunk In the bottom of a bay, and extending several feet above the sur- 
face of the -water. 

In Admiralty. Suit in rem. 

M. D. Wickersham, U. S. Atty. 
R. H. & N. R. Clarke, for claimant. 

TOUL,MIN, District Judge. This is a Ijbel in rem to recover dam- 
ages for the destruction of a structure, and beacon or channel light 
tonstructed thereon, in the Bay of Mobile, caused from collision by 
said steamship. A witness for the libelants was introduced, who testi- 
fied as to the character and construction of the structure on which the 
beacon light was placed, and where it was situated in the waters of the 
river or bay of Mobile ; whereupon the claimant moved the court to 
dîsmiss the libel on the ground that the court had no jurisdiction of 
the subject-matter of the suit. 

In matters of tort the jurisdiction in admiralty dépends upon the 
locality of the thing injured. The locus of the damage, and not the 
locus of the origin of the tort, is the real test of admiralty jurisdiction.. 
Hermann v. Port Blakely Mill Co. (D. C.) 69 Fed. 646; The Mary 
Garrett (D. C.) 63 Fed. 100^, and authorities therein cited. In the 
case of The Professor Morse (D. C.) 23 Fed. 803, it was held that an 
injury to a marine railway was not a maritime tort, although it ex- 
tênded out into the river for a long distance under thé water, with 
one end resting on or near the bottom of the river, because the marine 

, 1 2. See Admiralty, vol. 1, Cent. Dlg. | 226, 
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railway was not a floating structure. In the case of City of Mil- 
waukee v. The Curtis et al. (D. C.) 37 Fed. 705, the court, speaking in 
référence to a swing bridge resting on a pier constructed on the bed 
of the river, and which was damaged by the négligent conduct of ves- 
sels navigating the river, said : 

"The cause of the injury was a movable thing navigating the watera, but 
the Gonsummation of the wrong was upon an Immovable structure above the 
waters, attached to the land, and not afloat. The absence of admiralty juris- 
dietion over injuries to such structures Is sustained by an overwhelmlng 
weight of authorlty." 

And in the case of The Maud Webster, Fed. Cas. No. 9,302, Judge 
BlatchfOrd held that a derrick resting on the soil of the bottom of a 
river, and in the midst of the water, which was injured by a vessel col- 
lidîng with it, was not a case of admiralty jurisdiction. There are 
many other décisions to the same eflfect. 

The law is well settied that no action can be maintained in admiralty 
for injuries donc to a permanent structure resting upon land in a 
navigable stream, though the structure is lawfuUy there. Spencer 
on Marine Collisions, § 11. The question in this case is, where was 
the injury sustained — on land or on water ? The proof is that the struc- 
ture injured in this case was a permanent one. It was not floating, or 
susceptible of being floated. It was located 15 or 20 feet distant from 
the channel of the river or bay, about 2 miles south of the city of 
Mobile, in the midst of water 12 or 15 feet deep. It was constructed 
of piles driven into the soil at the bottom of the water to a depth of 
12 or 13 feet, which piles were braced with iron bars above the top of 
the water. The piles extended some distance above the water, on 
the top of which a platform of 2x12 inch planks was fastened. On 
this platform an irdn framework was erected to the height of 15 or 20 
feet, to which a beacon light was suspended. The structure was an 
immovable one; that is, not a floating structure, or one susceptible 
of being floated. It was not on the water, but was below the surface 
of the water, resting well down in the soil at the bottom of the river 
or bay, and extending far above the top of the water. I think that, 
in légal contemplation, it was land. 

It seems to me clear, under the décisions, that the injury sued for 
is not a subject of admiralty jurisdiction. Being, then, of the opinion 
that this suit is not within the jurisdiction of a court of admiralty, the 
libel must be dismissed. It is so ordered. 



In re ENGLISH et aL 

(District Court, W. B. New York. Febniary 24, 1903.) 

No. 666. 

BANKBTJPTCt— PhbFBBKNCE— JUDQiiBNT iENPOBCING PrK-EXISTING LiKH. 

An équitable lien on partnership assets in the hands of a recelver, 
created by a transf er of an Interest In the partnership estate 18 months 
prlor tô the flllng of a pétition in bankruptcy, was paramount to the 
rigbts acqulred by the trustée, though the Judgment of the state court 
eetablishing the validity of such lien was lendered less tban 4 montha 
prior to tha flllng of the pétition. 

122P.— 8 
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J. P. O'Cônhbr, pro se, ànd for Anna E. Ériglish. ' 
Alexander Otis, foi- trustée. 

HAZEL, District Judge. It appears from the record that in Feb- 
ruary, 1900, English & De Young, a partflership, transferred to Anna 
E. English, wife of Newton E. English, an undivided one-half interest 
in the property and assets of the firm in payment of its indebtedness 
to her of $2,000. Subsequently an action to dissolve the partnership, 
in which action Mrs. English was joined as défendant, was commenced 
in the Suprerne Court of the state of New York. A receiver was ap- 
pointed, who converted the assets of the partnership into money, which 
is now in his possession. On August 5, 1901, a judgment was ren- 
dered decreeing that, by virtue of the, dissolution of the copartnership, 
Mrs. English and Léonard De Young became tenants in common in 
the property and assets qî the firm qf English & De Young, and that 
the undivided half of the property theretofore acquiredby Mrs. English 
was not subject to the payment of any part of the copartnership's in- 
debtedness, and that the creditors directed by said judgment to be paid 
were creditors of Mrs. English and Léonard De Young, and not cred- 
itors of the partnership. The judgment further prpvided that Mrs. 
English be paid the sum of $4,091 out of the funds in the receiver's 
hands. Subsequently, on the I2th day of August, 1901, a pétition was 
filed by certain other creditors to hâve the partnership declared bank- 
rupt, and adjudication followed. The exécution of the judgment hav- 
ing been enjoined by an order of this court, the trustée in bankruptcy 
applipd to the state court for an order directing the receiver to tum 
over the funds in his custody to the trustée in bankruptcy. This ap- 
plication was denied on the ground that jurisdiction was acquired by 
the state court over the ; assets of the partnership at the time of the 
commencement of the action, which was on April 14, 1900, 16 months 
prior to the filing of the pétition in bankruptcy, and that, therefore, the 
bankruptcy court never acquired jp^ jsdiction over the property in the 
custody of the receiver. On a,ppeali by the trustée, this view was con- 
curred in by the Appellate Division of the Suprême Court of the state 
of New York, Fourth Department, Ap application was thereupon 
made to this court to vacate the order dated August 12, 1901, and the 
subséquent restraining orders, enjoining the receiver appointed by the 
state court from making distribution as directed by the judgment. 
After careful considération, I hâve concluded that the application must 
be granted. My reason therefor is based on a récent décision of the 
Suprême Court of the United States. Metcalf Bros. & Co. v. Benja- 
min Barker, Jr., Trustée, etc., 9 AïhvBankr. Rep. 36, 23 Sup. Ct. 67, 
47 L. Ed. t^^, in which section 67 (f), Açt July i, 1898, c. 541, 30 Stat. 
565 [U. S. Comp. St. 1901, p. 3459]^, was construed as foilows: 

"In pur opinion, the conclusion to be ^awn from this Iftngnflge Is that It 
Is thé lien createfl by a levy, or ft judgnièrit, or an attaehinent, or otherwise, 
that fs jnvalldated, and that, wfiere the lien I9 obtained more than four 
mon tJjs prior to the filing of the pétition, It is not only not to bé deemed to 
be null aiid Yoid on adjudication, but its validlty Is recognlz^. Whién it is 
obtained withln four months, the property Is discharged tbérefrom, but not 
otherwise. A judgment or decree in enforcement of àii otherwise vàlid pre- 
existing lien is not the Judgment denounced by the statute, which is plainly 
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conflned to judgments creatlng liens. If thls were not so, the date of the 
acquisition of a lien by attachment or ereditors' bill would be entirely im- 
material." 

In the case at bar, an équitable lien upon partnership assets was 
created by the transfer of the interest in the partnership estate more 
than four months prier to the fîHng of the pétition. Subsequently such 
lien, by decree of the state court, was reafïirmed, and became an estab- 
lished liability, which had accrued previously, and prior to the four 
months' period. This interest was paramount to the rights acquired 
by the trustée in bankruptcy to the funds in the hands of the receiver. 
It therefore follows that jurisdiction of the state court over the part- 
nership property of the bankrupts was not divested by the proceedings 
in bankruptcy. Pickens v. Dent, 9 Am. Bankr. Rep. 47, 23 Sup. Ct, 
78, 47 L-.Ed. . 

The injunction order heretofore granted by this court on August 
12, 1901, and subséquent restraining orders, are hereby vacated. 



METCALF V. AMERICAÎs" SCHOOL FURNITURB CO. et al. 

(Circuit Court, W. D. New York. March 7, 1903.) 

No. 13. 

1. Equity— Px-EA— Settinq Down for Heabing. 

Where a plea has been set down for argument by complalnant, the 
faets stated tliereln must be taken as true. 

2. Corporations— Action by Stockholdee. 

Where the action of a corporation in maklng a transfer of ail of Its 
property was illégal, and it is under the control of the directors who 
made such transfer, a stockholder may maintain a suit on behalf of the 
corporation to set aside the transfer. 
8. Same— PowKRS— Sale of All Its Property. 

A corporation organized under the laws of West Virginia has power, 
under Code W. Va. 1899, c. 53, § 56, to sell and transfer ail of its prop- 
erty and discontinue its business by the action of the holders of a ma- 
jority of the stock, taken at a gênerai stockholders' meeting. 
4 Same— Batipication ot TJnautiiorized Sale. 

Where a corporation has power to transfer ail of its property by a vote 
of a majority of its stock, such a transfer, made by its directors wlthout 
actual fraud, may be validated by a subséquent ratification by the stock- 
holders. 
6. Same — Rights op Minority Stockholders — Effect of Statute. 

Where the charter and by-laws of a corporation and the statutes of 
the state under which it is organized, vest In a majority of the stock- 
holders the right to sell the property of the corporation and to discon- 
tinue its eorporate existence, every stockholder takes his stock subject 
to such right; and a minority stockholder must submit to the action of 
the majority in exercising such power, in the absence of fraud. 
6. Samr— Valtdity of Sale — Combinatîon in Re btraint of ïrade. 

The sale and transfer by a corporation of its property and good wlll 
to another corporation, where such sale was wlthin its powers, cannot 
be repudiated ou the ground that the purchaser acquired the property 
for the purpose of obtaining a monopoly of tlie business, and in pursu- 
ance of an illégal combinatîon in restraint of trade. 

If 6. Validlty of monopollstlc contracts as afCected by public pollcy, see 
note to Cravens v. Carter-Crume Co., 34 C. C. A. 486. 
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7. SaME— SeCHET PilOPIt OéTAlJfED BT DlRECTÔKS. 

The fact that dlrectôrs of à ôôrporation, on maklng a sale of, Its prop- 
erty, by a secret agreement wlth the purehaser, obtained for themselves 
a portion of the considération pald for the property, does net affiord 
ground for a rescission of the sale at suit of the cox-poration or a stock- 
holder; the remedy being by' suit against the dlrectôrs for an acconnt- 
Ing. 

8. Samb — Rescission — Exbcuted Conteact. 

A contract by a corporation for the sale of its property cannot be re- 
scinded by the corporation, or at suit of a stockholder suing in its rlght, 
on thé ground that it was ultra vires, where It has been fuUy executed 
by a transfer of the property and thé recelpt of the priée. 
8. Same— Pàymbkt fois Phopkrty Sold— Acceptancb of Stock in Another 
Corporation. 

Where a corporation Is given by its charter the rlght to dispose of its 
property and to discontinue its corporate existence, it has the power to 
aceept stock in another corporation in payment of the purchaae price of 
its property, provided the transaction Is bona fide. 
10. Same— Construction op Statdte. 

The provisions of Gode AV. Va. 1899, e. 52, §§ 3, 4, whlch prohibit 
the purchase of stocks, bonds, or securities by a corporation, except 
when taken in payment of a debt, or as securlty therefor, apply only 
whlle the corporation Is a going concern, engaged in earrying on thie 
business fér whlch it was created. 

In Equity. On demurrers and pleas. 

Seymour, Seymour & Harmon, for complainant. 

Davies, Stone & Auerbacli (Brainard Toiles, of counsel), for de- 
fendants American Schoôl Furniture Co., Oakman, and TurnbuII. 

Cox, Kernan & Kimball (Maulsby Kimball, of counsel), for défend- 
ants Buffalo SchooI Furniture Co. et al. 

HAZEL, District Judge. This cause was heretofore considered by 
this court (io8 Fed. 909), and the demurrers then interposed were 
sustained on the ground of multifariousness. In the former bill of 
complaint, relief was sought in equity by complainant as a minority 
stockholder, suing for herself and in behalf of other stockholders of 
défendant Bufifalo School Furniture Company, and to recover treble 
damages, under the anti-trust act of July 2, 1890 (26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]). It was held that such damages were 
only recoverable in an action at law by the complainant, and inured 
to her sole benefit, while the équitable relief sought by the bill was 
for the benefit of the corporation in whose behalf the suit was brought, 
and therefore inconsistent remédies were averred in the bill. The 
order sustaining the demurrers to the original bill recites that they 
are sustained solely and only upon the ground of multifariousness, 
although the précise questions hère involved were also then consid- 
ered. The opinion of the court, however, merely indicated an im- 
pression that the bill, with the inferences deduced therefrom, sufifi- 
ciently averred a conspiracy in restraint of trade and commerce to 
enable the complainant to give évidence upon the trial in support of 
the charge. Subsequently the parties appeared before the court in 
settlement of the terms of the order, with the resuit that the restrictive 
order sustaining the demurrer because of multifariousness, only, was 
entered. On appeal the Circuit Court of Appeals affirmed the de- 
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c.ree of the Circuit Court, with leave to amend the bill. 113 Fed. 
1020. The précise questions now considered not having been de- 
termined on the former hearing, as appears by the order sustaining 
the demurrer because of multifariousness, the contention of the com- 
plainant that the défendants' demurrers were overruled upon every 
other ground therein stated cannot be maintained. The amended bill 
which is now before me has ehminated the demand for treble damages, 
but in ail other respects the relief demanded is practically similar to 
that of the original bill. AU the défendants, except Oakman and 
TurnbuU, hâve demurred to part, answered to part, and ail the défend- 
ants hâve filed pleas in bar to part of the bill now considered. 

The grounds of demurrers may be subdivided and briefly sum- 
marized into four gênerai grounds, as follows : (i) Want of equity ; 
(2) complainant has no légal capacity to sue; (3) that the cause as- 
signed for équitable relief does not entitle complainant to the char- 
acter of the relief prayed for; (4) defect of parties plaintifE or de- 
fendant, in that there are interested stockholders, without whose prés- 
ence relief ought not to be granted. The pleas are supported by the 
answers, which deny the existence of the conspira cy so alleged in the 
bill. This appears to be in corapliance with equity rule 32. The plea 
of the American School Furniture Company, a New Jersey corpora- 
tion, hereinafter referred to as the American Company, and of the 
Bufïalo School Furniture Company, hereinafter referred to as the 
Buffalo Company, substantially allège that the deed of conveyance 
by the latter company to the former was made authoritatively and 
pursuant to a majority meeting of the stockholders held at Bufifalo, 
N. Y., on Janviary 17, 1900, at which meeting a resolution , was adopted 
by holders of upwards of two-thirds of the capital stock, ratifying the 
transfer of property to the American Company. The plea of the in- 
dividual défendants, hereinafter referred to as the directors, in addi- 
tion to the matters stated in the plea of both corporations, allèges that 
at such meeting, ratifying the transfer of property by the Bufïalo 
Company to the American Company, a resolution was adopted dis- 
continuing the business of the corporation, and dividing the property 
and assets that should remain after paying the liabilities. The plea 
of the défendants Oakmân and Turnbull allèges that they are trustées 
of a mortgage made by the défendant American Company subséquent 
to the transfer to it by the Bufïalo Company, and covering that prop- 
erty, and that the bondholders whose interests are represented by 
them loaned their money in good faith and for value, without notice 
or knowledge of any of the matters charged in the bill. 

The argument has proceeded on the theory that the entire case is 
sufhciently shown by the pleadings, and that nothing more deflnite 
would be disclosed on the hearing. The complainant having brought 
the plea on for argument, the facts therein stated must be considered 
as true. State of Rhode Island & Prov. Plantations v. State of 
Mass., 14 Pet. 210, 10 L. Ed. 423 ; i Dan. Ch. PI. & Pr. (4th Ed.) 
696; U. S. V. Dalles Military Rd. Co., 140 U. S. 599, 11 Sup. Ct. 988, 
35 É. Ed. 560 ; I-Iatch v. Bancroft-Thompson Co, (C. C.) 67 Fed. 802 ; 
I Garland & Ralston, 272. It is indisputable that, if a right to équit- 
able relief arises from the averments of the bill, a remedv for the 
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alleged wrong may be invoked by the corporation in whose belialf 
the action is brought. If, therefore, complainant by lier bill prina'a 
facie discloses the violation of a légal or équitable right, and hence 
a wrong donc by the défendants, the American Company and the 
Buffalo directors, to the injury of the Bufifalo Company, this court, sit- 
ting in equity, is empowered to redress such wrongful acts, provided no 
adéquate remedy exists at law. Whenever a corporation, under such 
circumstances, refuses to avail itself of the machinery provided by 
law to enforce such right, a stockholder, in behalf of the récalcitrant 
corporation, may invoke légal redress. This is especially the case 
when the corporation is under the control of parties intrusted by its 
shareholders with the responsibility of righteous management. Hawes 
V. City of Oakland, 104 U. S. 450, 26 L. Ed. 827; Davenport v. Dows, 
18 Wall. 626, 21 L. Ed. 938; U. S. Suprême Court Rule 94. Has 
such a wrong been committed against the Bufifalo Company, of which 
complainant and her associâtes in whose behalf the suit is brought 
are minority stockholders ? Can the complainant invoke an équita- 
ble remedy in this court ? 

At the outset, complainant's contention that the sale by the direct- 
ors to the American Company pursuant to resolution adopted at a 
regular meeting of the stockholders is ultra vires must be held un- 
sound, The question as to whether the majority stockholders possess 
the power to direct a transfer of the property of the corporation to 
the American Company will fîrst be considered. The Code of West 
Virginia of 1899 (chapter; 53, § 56), under the laws of which state the 
Bufifalo Company was organized, provides : 

"The stockholders may at any tlme in gênerai meeting résolve to discon- 
tinue the busiiiess of the corporation, the majority of the capital stoclc fteing 
présent and voted in favor of such dlscontinuance; and may divlde the prop- 
erty and assets that may remain aftcr paying ail debts and liâbilitles of the 
corporation. * * • As soon as pràcticable, after such resolution is passed, 
the stockholders shall cause ample funds and assets to be set apart, either 
in the hands of the trustées or otherwise, to seeure the payment of ail debts 
and llabilities of the corporation." 

By section 59 of the same chapter it is provided that : 

"When a corporation shall expire or be dissolved its property and assets 
shàll • ♦ * be subject to the payment of the liablllties of the corporation, 
and the expenses of winding up Ita affairs; and the surplus, if any, then re- 
maining, to distribution among the stockholders according to thelr respective 
interests." 

This court will take judicial notice of this statute. It substantially 
appears by the pleadings that, of the 3,500 shares of stock of the 
Buff,alo Company, 2,870 shares, excluding complainant's 560 shares, 
those of George P. Cary, 60 shares, and the single share of Melbert 
B. Cary, favored the transfer or subsequently ratifîed the acts of the 
board of directors in making a sale of the property to the American 
Company. I am quite well satisfied that the transferts capable of rati- 
fication, provided the acts of the corporation in making the sale were 
intra vires, and provided the acts of the directors were free from actual 
fraud. Smith v. Ferries & C. H. R. Co. (Cal.) 51 Pac. 710; Leaven- 
worth V. Chicago, etc., Ry. Co., 134 U. S. 688, 10 Sup. Ct. 708, 33 
L. Ed. 1064; Cook on Corporations, § 707; Nye v. Storer (Mass.) 
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46 N. E. 402; Ervin v. Oregon Ry. & Navigation Co. (C. C.) -2."] 
Fed. 625. The trend of the décisions is to the effect that where the 
charter and by-laws of a corporation, and the statute under which it 
was created, vest in the stockholders a right of sale of the corporate 
properties and discontinuance of corporate existence, such power may 
be exercised by them pursuant to the laws of the state to which the cor- 
poration owes life. Republican Mountain Silver Mines v. Erown, 7 C. 
C. A. 412, 58 Fed. 644, 24 Iv. R. A. 746; Cook on Corporations, § 669. 
The gênerai rule under the common law undoubtedly prohibited a 
prospérons corporation from dissolving unless ail the stockholders as- 
sented. A dissenting stockholder was enabled to prevent such a sale. 
Abbott V. Am. Hard Rubber Co'., 33 Barb. 578. Where, however, 
the statute of the state under which the corporation was organized pre- 
scribes the manner in which a corporation may be dissolved, a minor- 
ity stockholder must abide by the statutory provision and the corpo- 
rate by-laws. Theoretically, the law appears to be founded upon the 
contract between the corporation and its stockholders. A shareholder 
presumptively knows the power and authority conferred upon directors 
and majority stockholders. When such majority undertake to exer- 
cise their légal powers, a minority stockholder cannot be heard to 
complain, in the absence of fraud or attempts to exceed their légal 
authority. St. Louis v. St. Louis Gaslight Co.^ 70 Mo. 69; Watkins 
V. Lawrence Nat. Bk., 51 Kan. 254, 32 Pac. 914; Hunt v. American 
Grocery Co. (C. C.) 81 Fed. 532. Judge Wallace decided in Ervin 
v. Oregon Ry. Co., supra, that minority stockholders hâve an équit- 
able lien, to the extent of their interest, upon the property of the 
corporation, which had been sold by the majority to themselves. 
This suit was based upon the fraud of a combination of stockholders. 
In speaking of the rights of minority stockholders, the court used the 
foUowing language, which with propriety may be quoted : 

"It cannot be denied that minority stockliolders are boiuid hand and foot 
to the majority in ail matters of legitimate administration of the corporate 
affairs, and the courts are powerless to redress many forms of oppression 
practiced upon the minority, under the guise of légal sanction, which fall 
short of actual fraud. This is a conséquence of the implied contract of as- 
sociation, by which it is agreed, in advance, that a majority shall bind the 
whole body as to ail transactions within the scope of the corporate powers. 
But it Is also the essence of the contract that the corporate powers shall only 
be exercised to aceompUsh the objects for which they were called Into 
existence, and that the majority shall not control those powers to pervert or 
destroy the original purposes of the corporators." 

In McMullen v. Ritchie (C. C.) 64 Fed. 253, the foUowing language 
is employed to define the powers of directors of the corporation with 
respect to its policy and management: 

"Questions of policy of management, of expediency of contracts or action, 
of adequacy of considération not grossly dlsproportionate, of lawful appro- 
priation of corporate funds to advance corporate interests, are left solely to 
the honest décision of the directors. Their powers are without limitation and 
free from restraint. To hold otherwise would be to substltute the judgment 
and discrétion of others In the place of those determined on by the scheme 
of incorporation." 

See, also, Cook on Corporations, § 683. 

There can be little doubt that the majority stockholders acted within 
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their autt^ority in ratifying the resolutiQn; directing the président and 
secretary to make sale ofthe good wilï and property, prôvided their 
acts were clear of, fraud, ar^d proyided they intended, in good faith, to 
wind up the aflfairs of the. corporation. , The averments of the bill, 
however, charge the commission of unlàwful acts by the directors, in 
conjunction with the American Company, with the yiew of injuring 
the Buiïalo Company. The gist of the bill is a conspiracy to injure the 
corporation of which complainant and her associâtes are minority 
stockholders. It is set forthin the bill thât the corporation has sus- 
tained irireparable injury and loss because of such conspiracy exist- 
ing between the directors of the Buflfalo Company and the American 
Company; that the conspiracy was conceived with the intent to ab- 
sorb the property of. the Buffalo Company, and to pay therefor a sum 
grossly Içss than the actual value; and, further, that the object of 
the conspiracy was and is to promote an illégal confederacy to restrain 
trade and commerce and to create a monopoly. The bill further sets 
forth that the intent and purpose of the conspiracy was and is to in- 
crease and control the price of school furniture in the several states 
and territories. The bill charges that the considération of the trans- 
fer was secret, that a portion was retained by the directors as a secret 
profit, and that a price far less than the actual value of the assets of 
the Bufïalo Company was accepted. A portion only of the con- 
sidération was paid in. cash; the balance b^ing stock in the American 
Company, which is alleged to be entirely valueless. The entire capital 
stock of the Bufïalo Company, which was qrganized for the manufac- 
ture and sale of school furniture, is divided into 3,500 shares, of the 
par value of $100 each. At paragraph 8 the bill substantially allèges 
that the American Company was capitalized for $10,000,000, ail of 
which was issued for property to the owners of and dealers in school 
furniture who joinëd the unlàwful combination in restraint of trade, 
and that such stock was approximately only of the value of $3,000,000. 
One million dollars were borrowed to pay the secret profit to the pro- 
moters of the illégal combination. Assuming the American Company 
to hâve been organized for the express purpose of controlling the sale, 
price, and manufacture of school furniture in the United States, and 
that the directors of the Bufïalo Company aided in the gênerai under- 
taking to incorporate such company, and to acquire by purchase the 
good will and assets generally of other concerns engaged in a similar 
industfy, would the sale by the président ând secretary of the Buffalo 
Company pursuant to vote 6î ratification by a majority of the stock- 
holders "be valid? I am unable to find express authority for holding 
such a sale to be invalid. Cases which appear to be in analogy hâve, 
however, been considered. In the case of Arents v. The Blackwell's 
Durham Tobacco Company (C. C.) loi Fed. 338, a bill was filed, pray- 
ing for dissolution of the corporation, and for authority to transfer 
the property of the Blackwell's Durham Tobacco Company to the 
American Tobacco Company. The petitioning stockholders, twp in 
number, pwned and held, in ail, 159,769 shares. An objecting stock- 
holder held I share, other shares being held by persons not brought 
into the proceeding. The objecting stockholder, in opposing the sale, 
contended that the American Tobacco Company was an illégal com- 
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bination, and that those iriterested in it, including the petitioners, 
were éngaged in an illégal conspiracy to restrain trade. The court 
seems not to hâve decided the case under the objections stated. _In- 
ferentially, the court did not regard as a controlling force thè objec- 
tion to the sale of the property because of the alleged illégal conspiracy 
to restrain trade and commerce. The case of Trenton Potteries Co. 
V. Oliphant (N. J. Err. & App.) 43 Atl. 723, 46 L. R. A. 255, 78 Am. 
St. Rep. 612, is more nearly in point. The complainant corporation 
made an agreement with competing companies by which it purchased 
the plant and business of the vendors, who agreed, as part considéra- 
tion not to re-engage in the industry of manufacturing and selling 
pottery ware for a specified period of time. Prior to making the con- 
tract of sale, complainant agreed in writing with others engaged in 
the same business to control priées. One of the concerns joining in 
the agreement, for the purpose of obtaining control of the entire com- 
bination, bought five other concerns, also parties to the agreement or 
combination. It was generally urged on the hearing that, as such 
purchases were in restraint of trade, any one of the fîve vendors could 
repudiate the contract. The court, however, viewed the matter quite 
differently, as would seem from the language employed, and herein 
quoted : 

"Although the control of the voting majority of the association may hâve 
been one of the appellant's motives for making its simultaneous purchases, 
it is inconceivable that any one of the five vendors could hâve repudiated 
his contract to sell to appellant upon the ground that such sale, if consum- 
mated, would enable appellant to obtain such control. The public interest 
would be amply protected by invalidating the agreement of the association 
for the control of priées, and the disconnected agreement of sale would be 
enforeed as other contracts." 

The sales and contracts which were alleged to be in restraint of 
trade in the Trenton Potteries Case, and which were subsequently 
acquired by the complainant, were regarded by the court as unobjec- 
tionable. In reviewing the authorities upon this question, the court 
announced this principle, which appears to apply to the point under 
considération : 

"While contracts to restrain or limit compétition In the production of that 
ware may be répugnant to the public interests, such a restraint or limit may 
resuit from contracts which the courts are bound to enforce." 

This view of the law does not stand entirely unsupported. High 
légal authority apparently justifies the language quoted and its ap- 
plication. In Diamond Match Co. v. Roeber, 106 N. Y. 473, 13 N. 
E. 419, 60 Am. Rep. 464, Judge Andrews, speaking for the Court of 
Appeals, in a very exhaustive opinion, says: 

"TV'e are not aware of any rule of law which makes the motive of the 
«ovenantee the test of the validity of such a contract. On the contrary, we 
suppose a party may legally purchase the trade and business of another for 
the very purpose of preventing compétition, and the validity of the contract, 
if supported by a considération, wlU dépend upon its reasonableness as be- 
tween the parties." 

Added force to thèse suggestions is found in the more récent case, 
decided in the United States Suprême Court. Connolly v. Union 
Sewer Pipe Co., 184 U. S. 547, 22 Sup. Ct. 431, 46 L. Ed. 679. Hère 
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recovery was sought on two promissory notes given on account of 
scwer pipe purchased ,by the défendant from plaîntiff. The spécial 
défenses relied on by th& défendant were that the plaintiff was a 
trust or combination of capital and skill, expressly organized for the 
illégal purpose of carrying 'out restrictions in the trade of buying 
and selling sewer pipeis. ; A combination in restraint of trade, forbid- 
den by the common law and the statutory law of the United States 
and the statutes of Ohio and Illinois, was asserted. The court, by 
Mr. Justice Harlan, said: 

"The défense cannot be malntalned. Assumlng, as défendants contend, 
that the alleged combination was illégal If tested by the princlples of the 
common law, stlU it would not foUow that they eould, at common law, 
refuse to pay for pipe boûght by them under spécial contracta with the 
plaintiff. The lllegallty of suCh combination dld not prevent the plaintiff 
corporation from selling pipe that It obtained from Its constituent companies, 
or elther of them. It could pass a tltle by a sale to any one desiring to buy, 
and the buyer could not justlfy a refusai to pay for what he bought and re- 
ceived by prôvlpg that the isëller had previously, In the prosecution of Its 
business, enteréd into an illégal combination with others In référence gener- 
ally to the sale of Akron pipe." 

The contract between the complainant and défendant was held to be 
collatéral to the alleged agreement between complainant and other 
corporations, whereby an alleged combination was formed for the 
sale of the industry in which they were respectively engaged. Ac- 
cordingly, it is earnestly contended in behalf of défendants that the 
conspiracy charged is not against the Buffalo Company, but against 
the public, and therefore no damages resulted to the corporation of 
which complainant is a stockholder. Great stress is laid upon the 
point that the transfer of the good will and plant of the Bufifalo Com- 
pany is entirely separate and independent of any intention by the 
directofs of the^ American Company to create a monopoly in restraint 
of trade. Careful considération of the questions hère involved con- 
strains me, though with hésitation, to accept this view of the trans- 
action charged in the bilL The président and secretary, both of whora 
are défendants and directbrs, acting on the authority of a majority 
of the stockholders, had power to transfer the assets of the Bufïalo 
Company. By the bill it appears that a resolution was passed by 
the Bufïalo Company, at what purported to be a gênerai meeting of 
the stockholders, held at Bufïalo, N. Y., on January 30, 1899, au- 
thorizing the président and secretary to exécute and deliver deeds and 
other papers which might be necessary to transfer the property to 
the American Company. This meeting was attended only by the 
owners of 1,750 shares of stock — less than a majority. Subsequently 
the action then taken was ratified and reafïirmed by an undoubted 
majority of the stockholders of the Bufïalo Company on January 17, 
1900, as appears by the pleas. The action of the Bufïalo Company 
was, under the circumstances, a question of policy of management, 
with which courts are reluctant to interfère. Such, I think, is the 
tendency of the cases. The rule established by the Suprême Court 
in the Connolly Case by analogy is applicable to the case at bar. 
The act of sale and transfer was a lawful act of the corporation. The 
American Company was not engaged in dealing with an agent whose 
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powers were limited, and therefore bound to take notice of tlie power 
delegated by the principal. It was dealing with the actual principal. 
The American Company, assuming it to hâve been organized in re- 
straint of trade, may nevertheless enforce contracts of sale of mère 
merchandise, and may be held on its contract of purchase. The con- 
tract to purchase the plant of the Buffalo Company, in view of the 
détermination of that company to dissolve and discontinue business, 
was an enforceable contract. The American Company could not re- 
fuse to pay for the property bought, because of an asserted illégal com- 
bination ; nor could the Bufïalo Company refuse to convey after agree- 
ing to do so. Such being the status of the vendor and vendee, com- 
plainant must be relegated to another remedy than that which she pur- 
sues for a vindication of any wrongs or damages sustained by her at 
the hands of the directors. As already stated, no fraud in the manage- 
ment of the corporation or in the action of the majority stockholders is 
asserted in the bill, except inferentially, from the gênerai charge of con- 
spiracy to stifle compétition in trade. The complainant could not pre- 
vent or control the lawful management of the afïairs of the corpora- 
tion, nor the discrétion exercised in the sale of the property, unless it 
appears that such acts were ultra vires or in fraud of complainant's 
rights. The pleadings do not disclose such facts. Nor can the com- 
plainant equitably rescind the sale because of any secret profit realized 
by the directors, or owing to their acceptance of an inadéquate consid- 
ération. It may hâve been a bad bargain to receive in return for the 
property transferred $137,461 in cash, $15,000 in notes, and I,30c5 
shares of the common stock and 1,300 shares of the preferred stock of 
the American Company ; but, in the absence of fraud, and without hère 
considering the right of the Bufifalo Company to accept stock in pay- 
ment or part payment of the purchase price, it must be regarded as 
a bargain of the corporation. The benefits of a more advantageous 
sale would, of course, hâve inured to the corporation. It must take 
its bitter with the sweet. If the directors hâve converted the proceeds 
of the sale to their own use, or secretly received a benefit which was 
of the considération passing between the vendor and vendee, the 
remedy, I think, is by an accounting between the directors and the 
corporation. The bill, however, is not framed on the theory of the 
liability of the directors to account to the corporation for such secret 
profits or other benefits which were of the considération. The aver- 
ment charging the receipt of secret profits appears to be merely an 
act of the directors in furtherance of the unlawful conspiracy, and 
not the basis for an accounting between the directors and the corpora 
tion. The allégation is not sufficiently definite to sustain the bill 
on that ground. 

In referring next to the actual transfer and its efïect, it must not 
be overlooked that this was an executed contract. The pleas in bar 
allège that ail prior transactions leading to a sale of the property 
and a dissolution of the corporation were ratified by a positive ma- 
jority of the stockholders on March 2, 1899. Having in mind the 
légal distinction between the right which the corporation possesses 
to rescind a contract on account of fraud and by reason of acts 
claimed to be ultra vires, how can it be insisted that the solemn con- 
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tract made between the Buffalo Company and the American Com- 
pany should be set aside, after it had become executed, in obédience 
to the behest of the complainant? Her right, as heretofore stated, 
is not enlarged beyond that of the corporation. Her status is accord- 
ingly narrow and circumscribed. Title to property and its posses- 
sion having passed to the grantee, the corporation is estopped from 
seeking a rescission of its contract. A stockholder standing in the 
shoes of the corporation likewise is estopped from asserting the in- 
vahdity of such an act. A court of equity would undoubtedly, at 
the suit of a stockholder, enjoin a threatened act by the corporation 
beyond its granted powers. Harding v. American Glucose Co., 182 
111. 551, 55 N. E. 577. But it is strenuously urged by complainant 
that the ultra vires acts invalidated the contract of sale. I think 
the weight of authority is against an interprétation of the doctrine of 
ultra vires as claimed by complainant. Holmes v. Holmes, 127 N. 
Y. 252, 27 N. E. 831, 24 Am. St. Rep. 448; Miners' Ditch Co. v. 
Zellerbach, 37 Cal. 543, 99 Am. Dec. 30. In the former case the court 
said: 

"But assumlng the transaction to hâve becn ultra vires, the défense as 
interposed would still be unavailable. The plaintiff lias the stock, and has 
paid for It. It cannot be recovered back by the défendant, for the transac- 
tion is completed andclosed. Whllst the contract remained executory, if it 
was unauthorized, a stockholder or person Interested might hâve interfered 
by injunction, and prevented the transfer of the property of the plaiutiff to 
the défendant; but, the contract having become executed, the title to the 
stock now vests in the plaintifC, and It has the power to sell or dispose of the 
same." 

Cincinnati R. Co. v. McKean, 12 C. C. A. 14, 64 Fed. 36; Parish 
V. Wheeler, 22 N. Y. 494; Citizens' Bank v. Hawkins, 18 C. C. A. 
78, 71 Fed. 371 ; Louisville Trust Co. v. Louisville, etc., R. Co., 
.22 C. C. A. 378, 75 Fed. 467; Board of Commissioners v. Cornell 
Univ., 6 C. C. A. 296, 57 Fed. 153; St. Louis, etc., R. Co. v. Terra 
Haute, etc., R. Co., 145 U. S. 393, 12 Sup. Ct. 953, 36 L. Ed. 748. 
The doctrine is concisely stated in Thompson on Corporations, § 
6023, as follows: 

•'It is a principle of unlversal application that whenever an illégal, im- 
moral, or prohlbîted contract has been duly executed on both sides, tlie law 
will not lend its aid to either of the parties for the purpose of unraveling 
It and enabling hlm to recover what he may hâve lost through It. In such 
cases the govemlng maxim is, 'In pari dellcto potlor est conditio defendentis.' 
When, therefore, a contract with a corporation, the making of which is beyond 
its granted powers, has been duly executed by both parties, neither of them 
can assert its Invalidlty as a ground of relief against it." , 

Complainant asks that ail the property sold by the Bufïalo Com- 
pany to the American Company be decreed to be reconveyed and 
restored to the grantor; that the directors and American Company 
be decreed to pay ail damages sustained ; and for further relief. 
Assuming an ultra vires act to hâve been committed by the directors, 
acting for the Bufïalo Company, which çonsisted of a contract of sale 
which culminated in an actual grant of property, with nothing re- 
maining to be done to actually carry out the original intent of the 
parties, a court of equity, in the absence of actual fraud, would 
scarcely be justified in granting the extraordinary relief sought. The 
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contention of complainant that she will be deprived of her stock 
in the Bufïalo Company, and compelled to take assessable stock of the 
American Company, or, if she refuses, the proceeds of the assess- 
able stock upon a sale thereof, is replète with difïiculty. Abundant 
authority exists for holding that, conceding the authority of a cor- 
poration to sell its property to another corporation, the stock in pay- 
ment of such property cannot be forced upon dissenting stockholders. 
Cook on Corporations, § 667. It is even doubtful whether a cor- 
poration may purchase or deal in stocks of other corporations, unless 
expressly authorized by the statute under which it was organized. 
Holmes v. Holmes, supra. It may take title to ail kinds of property 
— even the stock of another company — in payment of debt. Tall- 
mage v. Pell, 7 N. Y. 328. In the absence of a provision authorizing 
the acceptance of such stock of other corporations, it may be doubted 
whether a dissenting stockholder may be required to take the shares 
of stock of another company in payment of her voluntary holdings 
in the original corporation. The statute under which the Bufïalo 
Company was incorporated prohibits the purchase of stocks, bonds, 
and securities by a corporation, unless specially authorized. Section 
3, c. 52, Code W. Va. 1899. By section 4 it is provided: 

"Any corporation may take real estate, stock, bonds and securities iu pay- 
ment, in whole or in part, of any debt, bona fide, owing to it or as a security 
therefor, or may purcbase the same If deemod necessary to seciire or obtain 
payment of any such debt in whole or in part, and may manage, use and 
dispose of what bas been so taken or purchased as a person might do." 

This would appear to apply to corporations actually engaged in 
carrying out the purposes of their création. The Bufïalo Company, 
as we hâve seen, by affirmative act of the majority stockholders, is 
practically terminated, and its property sold. It has been held that 
the prime inquiry, when a corporation has sold its property and taken 
securities in stock in another corporation, in the absence of express 
statutory permission to accept such stock, is whether the sale was 
in good faith, and whether it is the purpose of the corporation to dis- 
tribute the proceeds among its shareholders. It is asserted that 
the implied power to wind up the aflfairs of a corporation and dis- 
pose of its property authorizes a sale for stock in another corpora- 
tion. Abundant authority is found to fortify this claim. In Mc- 
Cutcheon v. Merz Capsule Co., 19 C. C. A. 108, 71 Fed. 787, 31 L. 
R. A. 415, the Circuit Court of Appeals for the Sixth Circuit says : 

"By the agreement of November 29, 1893, which we are asked to sanctioii 
ànd speciflcally enforce, the Merz Capsule Company contracted not only to 
sell its entire manufacturing plant, includlng patents, processes, and good 
wlll, to the new corporation, when organized, but that it would never again 
engage In the same business. If its purpose had been in good faith to wind 
up the afCairs, and dlstribute the price to be paid among Its stockholders, or 
to couvert the same into money for purposes of distribution, the transaction 
mlght be supported, under the authorities heretofore cited, although payment 
was to be received in stock and bonds of the new company. The Implied 
power to wind up its business and to make a sale of its property would 
probably authorize a sale for stock in another corporation." 

Holmes v. Holmes, supra ; Miners' Ditch Co. v. Zellerbach, supra ; 
Thomas v. Railroad Co., loi U. S. 71, 25 L. Ed. 950; and cases 
already cited. 
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I am therçfore of opinion that the weight of authority supports 
the yiew that, where a corporation obtains by its charter the right 
to dispose of its property and to dissolve its corpôrate existence, it 
has the power to accept stock in anotheir corporation in payment of 
the purchase price, provided the transaction is bona fide. 

I do not deem it necessary to discuss any of the dther propositions 
argued on the hearing. The views hère expressed suffice to sus- 
tain the demurrer on the gênerai grounds specified. In reaching the 
conclusion that the demurrers must be sustainéd for lack of equity, 
the pleas hâve been considered as credibly presenting the subséquent 
transactions of the Bufïalo Company concerning the ratification of the 
prior acts of the président and secretary, and the action of the ma- 
jority stockholders to terminate the corporation. I do not under- 
stand that it is claimed by complainant that this court has the power 
to take cognizance of the alleged illégal combination because of the 
provisions of the anti-trust act of 1890 (26 Stat. 209 [U. S. Comp. 
St. 1901, p. 3200]). It has been many times decided, and no longer 
admits of any question or dpubt, that the only party entitled to 
maintain a bill in equity for injunctiye relief for violating the provi- 
sions of the anti-trust act is the Uriîted States attorney, at the in- 
stance of the Attorney General. Pidcock v. Harrington (C. C.) 64 
F'ed. 821; Southern Indiana Express Co. v. U. S. Co. (C. C.) 88 
Fed. 659 ; Connolly v. Union Sewer Pipe Co., supra. 

The views chiefly discussed herein are at variance with those con- 
tained in a paragraph at the close pf the former opinion in this case. 
After holding the bill then before me multifarious, it was said that 
the inferences to be drawn frorn the averments of the bill were sufh- 
cient to enable the complainaiit to give proof of the charge of con- 
spiracy and ultra vires acts.,, Althpugh, as already stated, the ques- 
tions hère considered were then before me, the only questions which 
received the closest considération, and upon which an order vizs 
made, wçre those bearing upon thé multifariousness of the bill. The 
court then held the bill multifarious, and nothing more. The ex- 
pressions holding contrary view were therefore inadvertent, and 
ought not to be regarded as an 'adjudication on those points. 

It follows from the foregoing that the bill must be dismissed, with ' 
costs, and the pleas of the varions défendants allowed. The com- 
plainant, however, is entitled to take issue, if she shall see fit, upon 
the facts stated in the plea, by filing replication within 30 days from 
the entry of an order in accordance with this opinion. , 
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In re WOLF & LEVY. 
(District Court, W. D. Tennessee. March S, 1903.) 

1. Bankbuptct — Date op Prepebehces— Patment op Note. 

Where a banlirupt gave iiis note to a creditor, whlch he afterward 
paid, ttie préférence. If any, was in the payment, and net in ttie givlng 
of tiie note, and must be considered as baving been given at tbe date 
of such payment 

2. Same— Peovable Claims— Surrendek op Préférences. 

Where a creditor received payment in full from bis debtor withln 
four montbs prier to the latter's baniiruptcy, but without Icnowledge ol 
bis insolvency, and afterward sold bim another Invoice of goods, which 
were not paid for at tbe tlme of the baniiruptcy, the transaction is not 
one of receiving a préférence and giving a new crédit, wlthin the mean- 
ing of Banlir. Act § SOc, but the last sale créâtes a new and separate 
'debt, which may be proved without a surrender of tbe money received 
In payment of the previous debt. 

In Bankruptcy. On review of décision of référée. 

T. M. Scruggs, for creditor company. 
Myers & Banks, for trustée. 

HAMMOND, J. Chronologically, the facts may be stated that on 
September 3, igoi, the Sachs Shoe Manufacturing Company sold an 
invoice of shoes to Wolf & Levy amounting to $189.75, °^ the 6th 
of September another invoice pi $74.40, and that on the 28th of Sep- 
tember there was a crédit on this account of $4.50 for a "sign" — 
whatever that may mean — leaving October 31, 1901, a balance due 
of $259.65, for which amount Wolf & L,evy executed their note on the 
26th of December, 1901, payable at 90 days. On the 6th of March, 
1902, the shoe company sold another invoice of shoes to Wolf & 
Levy, amounting to $72. On the 20th of March, 1902, the note of 
$259.65 was paid by Wolf & Levy to the shoe company, and on the 
I4th of April, 1902, the last invoice of shoes above mentioned, for 
$72, was paid in cash, settling the account in full. On the i6th of 
April, 1902, another invoice of shoes was sold by the company to 
Wolf & Levy, amounting to $115.50, which has never been paid. 

On the 25th of April, 1902, an involuntary pétition in bankruptcy 
was filed against Wolf & Levy by certain of their home creditors, 
which they answered on the same day, admitting their bankruptcy, 
and willingness to be adjudicated, which was done on that day accord- 
ingly. In the due course of administration, on the 2d of June, 1902, 
the Sachs Shoe Company filed their proof of debt for $115.50, stating 
the account in the usual form, making an item of one case of shoes at 
$42, another case at $42, and still a third case of $31.50, aggregating 
the $115.50 above mentioned; and on this sum they received the com- 
mon dividend paid ail the creditors. At a date not appearing in the 
record, and upon the application of the trustée before the référée, 
this claim was re-examined and expunged, and the shoe company 
ordered to refund the dividend unless they should surrender the pay- 
ments of $259.65 on the note and the ^72 in cash above mentioned, 
as préférences received by the creditor company against the provisions 
of the bankruptcy statute ; and thereupon this pétition for review was 
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filed by the créditer company, and the case certifàed under gênerai 
order 28 (89 Fed. xi). ' ' ' 

It appears ifrom the referee's report that on the ledger of the Sachs 
Shoe Manufacturing Cornpany, in the ordinary form of bookkeeping, 
thèse dealings appear as ioîiows : , 

Dr. Sacha Shoe Mfg. Co. Cin.O. Cr 



1901 
Sept. 

Oct. 


28 
31 

26 
14 


To Sign 
" Balance 


4 

259 


50. 
65 


189 

264 
259 


75 
40 

15 


1901 
Sept. 


3 

6 

1 


By Mdse. 

u « 




264 


15 




Dec. 


Maroh 20 
« BUlsPay. Pd. 

» Cash 


2M 

72 


65 


65 


Nov. 


« BàlAnoa' 


1902 
Apr. 


72 




1902 
Mch. 


6 


« Mdse. 








115 


50 


Apr. 


16 


" Mdse. 



But in the findings pî the référée he reforms the account of the 
deahngs by stating it as follows : 

Wolf & Levy, to Sachs Shoe Mfg. Co., Dr. 

September 3rd, lÔOl. To merchandlse ?189 75 

September 6thj 1901. " " 74 40 

March 6th, 1902. " " 72 00 

AprU 16th, 1902. " " 115 50 



Crédits. 

September 28th, 1901. By Sign.. $ 4 50 

March 20th, 1902. " Cash 259 65 

April 14th, 1902. " " 72 00 



$451 65 



$336 15 

The référée fînds that the payments made were a préférence con- 
trary to the bankruptcy statute, amounting to $331.65, from which 
he a;llows a déduction of $187.50, the new crédits given by the in- 
voice of $72 and $115.50, respectively, which leaves a préférence to 
be sUrrendered by the créditer company of $144.15 before they will 
be allowed to prove their claim and share in the dividends. Another 
finding of the référée is that Wolf & Levy were insolvent nearly a 
year before the pétition in bankruptcy was filed, but of this fact it 
does not appear that the creditor company had any knowledge. 

If the giving of the note on the 26th day of December, 1901, and 
not the payment of it, constituted the préférence, as suggested by 
coùnsel, on the authority of Dickinson v. Security Bank, 49 C. C. A. 
84, 1 10 Fed. 353, thère wbuld be a close question as to whether the 
préférence was within the four months, upon a propër computation 
of that period of time as directed by section 31 of the bankruptcy 
statute of 1898 [U. S. Comp. St. 1901, p. 34341, and the rulîng Under 
the former statute found in Dutcher v. Wright, 94 Ui S. 553, 24 1,. 
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Ed. 130, and other cases — especially Re Stevenson (D. C:) 94 Fed. 
iio. The terminus a quo being the 25th of April, the terminus ad 
quem ordinarily would be Deeember 25th, and the 26th of Decem- 
ber obviously would be within the four months. But under a proper 
rule of computation, the 25th of Deeember being Christmas and a 
légal holiday, is it to be counted at ail, if section 31 of the act of 
1898 has any bearing on the question? Or, outside that section, how 
would it be treated under the gênerai law? And would the last 
day be Deeember 24th or Deeember 26th, under a proper ruling? 
If it be the 26th, it is well known that courts sometimes do deal 
with the fractions of a day, and détermine according to the fact 
whëther or not the one act précèdes the other, where the two are thus 
related to each other. But fortunately thèse puzzling questions are 
not presented, because in Dickinson v. Security Bank, supra, the 
note surrendered as a préférence was that of a third party, and not 
the note of the bankrupt debtor himself. In this case the note of the 
bankrupt debtor cannot be treated as the giving of a préférence, but 
that transaction must be predicated as of the 20th of March, 1902, 
when the payment of it was made. 

The court does not agrée with the référée that thèse payments 
were a préférence within the condemnation of the bankruptcy statute. 
They can only be made so by the unauthorized consolidation of en- 
tirely independent and separate transactions, treating them ail as deal- 
ings upon an "account current," and not separate and independently 
closed transactions, as the parties themselves carried on their deal- 
ings. I know of no provision in the bankruptcy statute that author- 
izes the trustée to take any such liberties with the dealings of the 
debtor and créditer with each other, so that he shall force them into 
a dealing upon open account, receiving partial payments, when in fact 
they deal between themselves otherwise. It is not a matter of book- 
keeping, and neither party can control the rights of the other by any 
manipulation of the transactions through difïering processes of book- 
keeping. Neither of the payments made to this créditer company 
was a partial payment upon an open account or "account current," 
except the insignifîcant item of $4.50 for the sign, which, upon the 
maxim de minimis, will be disregarded hère. On the 26th of De- 
eember the debtor closed the account then subsisting with his cred- 
itor by giving a note for the amount due. Thereafter the debtor owed 
no open account, and nothing but the note, until March 6, 1902, a 
period of 70 days, when another transaction was had, by the sale of 
another invoice of goods at $72, which was paid for in cash 39 days 
thereafter — possibly the contract being an ordinary 30-days bill, 
though that point has not been brought out in the proof — when the 
account was again entirely closed. Two days subsequently another 
invoice was sold, possibly, again, upon 30 days' time (though that 
point has not been brought out in the proof), which has never been 
paid, the bankruptcy intervening. The credîtor company properly 
proved the only debt it had existing against the bankrupts at the 
date of their adjudication. 

By the proceeding hère under review, in order to bring the case 
within the ruling of Pirie v. Trust Company, 182 U. S. 438, 21 Sup. 
122 F.— 9 
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Ct. 906, 14^! K iEd. I171, and make the payments that it receîved 
partial payments upon an open or "account current," the trustée has 
forced the créditer company, contrâry to the fact, to treat thèse deal- 
ings as continuing transactions upon account, instead of as closed 
transactions by note and, by payments in full, which were entire 
settlements of the two accoUhts :before the bankruptcy took place, 
except the last invoice, which in fàct constituted a wholly new and 
independent account, as the' parties themselves dealt with each other. 
This is a twist of the garrote of section 57g of the bankruptcy stat- 
ute, which is not justified bythe Suprême Court in Pirie v. Trust 
Company, supra, nor is it justified by anything found in the rulings 
of that case. That was in'fact an account current, upon which par- 
tial paymentç had been made, and there was no indication of an ac- 
count closed by 'note or by the payment of cash, as in this case be- 
fore the last invoice was sold to the bankrupts. The language of 
the Suprême Court in the statement' of that case is "that said appel- 
lants, in: thejegular and ordinary course of business, and within four 
months prior to the adjudication of bankruptcy herein, did coUect 
and receive from the said bankrupts, as partial payment of said ac- 
count for such goods, wares, and marchandise so sold and delivered 
to said Frank Bros., the sum of $1,336,79, leaving a balance due, 
owing, and unpaid* amounting to $3,033.98." 182 U. S., at page 4^0, 
21 Sup. Ct., at page 907, and 45 L. Ed. 1 171. There is not the least 
similarity between the transactions of that case and this, except by 
the unauthorized distortion of the pre-existing facts for the purpose 
of afifixing a penalty of a préférence upon the créditer. Therefore the 
case of Pirie V. Trust Co., supra, cannot control ourjudgment in this 
case. According to that case, if this créditer had réceived a partial 
payment upon its "account current" for $115.50— the only account 
current which it had — ^it could not prove that account without sur- 
rendering such a payment as a préférence; but the case does not au- 
therize the ruling that it is to surrender any payments that it has 
réceived in full within the four months upon other debts which it had 
against the debtor. 

There has been a constant struggle since the opinion in Pirie v. 
Trust Co., supra, to extend its authority by enlarging its scope, con- 
trâry to the limitations put by the Suprême Court itself upon the 
authority of ail its décisions by the cases of Cohens v. Virginia, 6 
Wheat. 264^ 399, 5 L. Ed. 257; U. S. v. 'Wong Kim Ark, 169 U. S. 
649, 679, 18 Sup. Ct. 456, 42 h. Ed. 890; Leisy v. Hardin, 135 U. 
S. 100, 134, 135,, 10 Sup. Ct. 681, 34 L. Ed. 128; and other cases 
to which thèse will be a guide. And in the case In re Dickson, 
often cited sub nom. Dickson v. Wyman, 49 C. C. A. 574, m 
Fed. 726, 728, the court well remarks that there must be a limit to 
the literalism of construction under the authority of that décision, 
lest there be a resùlt of gross injustice, and sometimes absurdity. 
That case establishes that it is not every payment, even when made 
on an "account current" within the four months, that is a préférence ; 
and in Re King Co. (D. C.) 113 Fed. Iio, with irréfragable logic, it 
is demonstrated that even under section 6ob it is net every payment 
with guilty knowledge of insolvency that constitutes a préférence, 
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on the princîple of Re Dickson, supra, and Jaquith v, Alden, 9 Am. 
Bankr. R. 165, 118 Fed. 270. 

Thèse cases hait at the injustice of the literalism of the statute, 
and take out of it, or, rather, refuse to put within it, a case where the 
"new crédits" exceed the so-called préférences, and the net resuit is 
an increase of the original indebtedness. The reasoning is not very 
satisfactory to my mind for making a distinction between an indul- 
gent créditer who happens to give more new crédit than he receives 
in payments, and another indulgent créditer who happens to give 
less. That conclusion, it seems to me, dépends upon a somewhat 
like literalism of construction with that which is condemned by those 
cases. It is true that the estate of the debtor is increased, in a sensé, 
by the larger crédit, and also it is, in a sensé, increased by the lesser 
crédit; but in neither case is it often true that the increase remains 
for distribution among ail creditors at the time of the bankruptcy, 
and this increase in either case can only be predicated of the very 
moment the new crédit is given by the créditer and received by the 
debtor. Whether either, be it more or less, redeunds to the advan- 
tage of ether creditors, dépends upon a vast variety ef conditions 
or circumstances in their relation to each other rather than upon the 
mère view of that one particular transaction as between that one 
créditer and the debtor. There would hâve to be a gathering to- 
gether of ail assets, including ail payments and ail "préférences," 
and a balancing of thèse with ail debts due by the debtor to ail cred- 
itors, within the four months, before it could be said that any new 
crédit, be it more or less than the payments received, had "corre- 
spondingly increased the bankrupt's estate." The point ef view of 
the reasoning is too narrow, in my judgment, when it is confined 
to a mère considération of the dealings of that one créditer with the 
insolvent debtor, and should comprehend ail dealings and a marshal- 
ing ef ail assets on the scheme of the bankruptcy statute within the 
entire four months, or else should be confined to the assets on hand 
or recovered by the trustée for distribution at the time of the bank- 
ruptcy, when we come to act upon the définition of a "préférence" 
found in section 60a in its application to any particular créditer. 

Let us take the case of a créditer who has given more crédits than 
he has received payments so early within the four-months period that 
that which he contributes te the insolvent debtor's estate has been 
dissipated by the time the bankruptcy occurs, and that ef another 
créditer who gives a new crédit, less the payments he has received, 
but so recently before the bankruptcy occurs that ail this créditer 
contributes to the insolvent debtor's estate goes into the hands ef 
the trustée fer distribijtien to ail the creditors. Can it be said, 
equitably, that the former shall be held to haye received no préfér- 
ences, and the latter shall be held otherwise, on the fortuitous cir- 
cumstance that one is more and the other less? I do not see how 
it is possible to make this an équitable distinction, and the inequity of 
it convinces me that there must be lurking, in the reasoning by which 
it is reached, some fallacy. 

Therefore it seems to me that ail this reasoning is beside the 
question, and that the rule of précèdent and adjudication found in 
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Pirieiiy^; Trust Co., supra, however harshly it may operate in any 
case, strictly considered, is that, whenever a créditer has received a 
partial payment on his: debt, that particular debt he cannot prove 
without surrendering the payment, if received within the four months, 
and ^t a time wben the debtor was insolvent. That is the précise 
rule of: the Suprême Court, which ail must follow, and there is no 
indication of embarking upon any other by the marshaling of debts 
and crédits to find "percentages," either those narrowly confîned, or 
those comprehending the whole field of the insolvent debtor's horizon, 
as bounded by his four-months dealings anterior to his adjudication. 
It seems to be adjudged by the Suprême Court that a partial pay- 
ment is, ipso facto, a préférence, under the circumstances of insol- 
vency and payment within the four months, at least as to that debt 
or particular claim of the creditor which is to be kept or surrendered 
at his option. In this case there has been no partial payment on the 
only debt held by the creditor which he seeks to prove, and therefore 
we are ,not concerned with a case of partial payments, to say the most 
of it, whether they be less or more than any new crédits. The old 
crédits were extinguished, and in the légal sensé there are no new 
crédits, but only a simple debt due upon account for goods, wares, 
and merchandise sold and delivered within a few days before the 
bankruptcy. 

This considération does not, however, dispose of this case. There 
is another question about which there is "as much confusion and' 
confîict of opinion" as about that just disposed of, and also like that 
concerning which there is no authoritative décision. Re Seay (D. C.) 
113 Fed. 969; Re Meyer (D. C.) 115 Fed. 997, 8 Am. Bankr. R. 
598, and note. 

Does a creditor having a subsistiag debt outstanding, on which 
he has received no partial payment, hâve to surrender the money he 
has received in payment of other and independent debts that he 
once had against the bankrupt, because those debts were paid within 
four months of the bankruptcy, while the debtor was insolvent, but 
in ignorance of such insolvency on the part of the creditor ? 

There are some décisions holding so, even if the payment were 
made more than four months before the bankruptcy, but others are 
altogether to the contrary. This is only another twist of the earrote 
of section 57g, in the free play of which the creditors of bankrupts 
who may hâve been neglectful of their claims, contrary to the maxim 
in that behalf (Broom's Leg. Max. 799), or who may hâve been in- 
discreet in their dealings, hâve seemingly an unlimited confidence. 
vStill it is an expansion of that section which has not yet been au- 
thorized by the Suprême Court, and, in my judgment, it is a distortion 
of the case of Pirie v. Trust Co., supra, to iind in it any support for 
an affirmative answer tb the above question. 

The reasoning in favor dî such an answer begins with a setting 
apart of section 60a ail by itself, an exaltation of it, and an assump- 
tion that it is to be unafifectéd by other sections in its construction ; 
that it is to be taken literally and applied to each creditor, not com- 
paratively with others, as on' its face it seems to authorize, but ail by 
hîmself, so that if, by keeping such payments, he gets more than 
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otherwise he would get, then it is a préférence, if there shall hâve 
been insolvency. Practically, this makes the whole thing dépend on 
insolvency, and nothing else, and practically forbids ail dealings with 
an insolvent, not only during the four months, but, according to some 
of the cases, at any time during the period of insolvency, no matter 
how long before the bankruptcy. And historically this is a return to 
the severities and cruelties of the most ancient and âges ago dis- 
carded législation concerning bankruptcies, against which the master- 
ful mind of Sir Samuel Romilly declaimed so effectively — a return 
which, in my belief, Congress never had the least notion of making, 
and the amendments passed while this opinion is being written auite 
conclusively show that it did not. We hâve already seen that some 
of the courts hâve repudiated this literalism of construction where 
it Works a manifest injustice, but even they, as I understand them, 
narrow the considération of préférence or no préférence, under the 
définitions of that section, to the particular dealings between that one 
créditer and the insolvent debtor ; assuming that if by his dealings 
at any time during insolvency, or during the four months, which- 
ever view is taken, he has "contributed" to the insolvent debtor's 
holdings any "increase of estate" which might hâve been distributed 
equally to creditors, there is no préférence, whether the so-called 
"increase" has been saved for distribution when bankruptcy occurs, 
or has been long since used up or dissipated by the insolvent debtor. 
Evidently, this is a mère matter of construction, for there are no spé- 
cifie words to that efïect ; and, when once you open the doors for con- 
struction, they are open to any one for that purpose, according to 
his sensé of justice, if that is to control. If, also, you are to take 
into considération not only that one particular dealing between the 
creditor and the insolvent debtor, but are to overhaul ail his dealings 
within the period of insolvency or within the four months, and, by 
comparison and contrast of thèse Consolidated and conglomerated 
dealings, to détermine the question of préférence, we are more at 
sea in the matter of construction than before. 

Some of thèse décisions speak of the "spirit of the act" as control- 
ling this question, but it would seem that such a groundwork of 
décision is quite like that of a "public policy," sometimes similarlv 
relied on — "a very uncertain thing, upon which ail sorts of opinions, 
each variant from the other, may be formed by différent persons. 
It is a ground much too unstable upon which to rest the judgment 
of the court in the interprétation of the statutes." Hadden v. The 
Collector, 5 Wall. 107, m, 18 L. Ed. 518; Dewey v. U. S., 17S 
U. S. 510, 521, 20 Sup. Ct. 981, 44 L. Ed. 1170; Bâte Refri"-'-- 
Co. V. Sulzberger, 157 U. S. i, 37, 15 Sup. Ct. 508, 39 L. Ed. 601 ; 
St. Paul V. Phelps, 137 U. S. 528, 536, 11 Sup. Ct. 168, 34 L. Ed. 
767. 

It must be conceded that the bankruptcy statute is such a patch- 
work in its structure, for well-known reasons connected with its 
passage throûgh Congress, that it is difficult to understand, and is 
liable to the imputation of being ambiguous. Moreover, the truth 
is that it is often incongruous and so incompatible that the judicial 
mind is in a state of consternation at the confusion and confîict of 
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Opinion about it, especially on this subject of préférences; even Pirie 
V. Trust Go.y supra, having been determined by a nearly equally di- 
vided court. This condition is well described by the. court in Re 
Topliff (D., C.) 114 Fed. 323, 325, and the only remedy is there 
suggested of abiding the due time when the Suprême Court shall 
settle thèse différences of opinion. It will be remembered that, 
before the ink was dry on the act of 1898, certain critics, disappointed 
at the refusai of Congress to enact the more drastic measures they 
had planned to prevent "frauds" and overturn "inéquitable préfér- 
ences," invited attention to the wide-open "ambiguities" of the act as 
passed, and called upon the courts, by the process of construction, to 
improve the law in those respects, and thereby save it from condem- 
nation and repeal. But obviously the courts cannot thus make a 
better law than Congress has provided. And if they could, the im- 
provements, perhaps, would not be most wisely made in the direc- 
tion of upsetting ail the dealings of insolvents with their creditors 
within a given arbitrary period of long time, nor within a condition 
of insolvency relied upon to fix such a period of relation back to do 
the upturning. Neither is it possible for the courts to agrée upon 
a uniform process of supplying that which Congress failed to offer 
by way of express régulation in the very words of the statute itself. 
There is lying before me a mass of notes of ail the cases citine Pirie 
V. Trust Co., supra, and of quite ail the cases that hâve considered 
thèse préférence sections of the statute, and it is apparent that it 
is an impossible task to extract from them any common method of 
interprétation or any gênerai principle of reconciliation; the courts 
finding that harmonious construction of them is unattainable in 
the absence of authoritative décision. 

Two of the latest as well as two of the ablest opinions considering 
thèse sections are Swarts v. Fourth Nat. Bank (C. C. A.) 117 Fed. 
i, and Swarts v. Siegel (C. C. A.) 117 Fed. 13. Thèse adopt the 
rulings of those cases which hold that section 57g "prohibits the 
allowance of any claim of a creditor who has received a préférence, 
either upon that or upon any other daim he holds against the estate 
of the bankrupt, unless he has first Surrendered his préférence," and 
do not agrée with the cases to the contrary of that ruling, some of 
which are cited in the note to the case Re Meyer, 8 Am. Bankr. R. 
598, 115 Fed. 997; Re Seay (D. C.) 113 Fed. 969; and other cases 
to which thèse will be a guide — ^In re Steers Lumber Co. (D. C.) iio 
Fed. 738, afïïrmed on appeal, 50 C. C. A. 310, 112 Fed. 406, 6 Am. 
Bankr. R. 315, 7 Am. Bankr. R. 332, being, perhaps, the leading 
case in favor of the contrafy ruling. The task of distinguishing the 
cases by close comparison or contrast, or of balancing "the weight 
of the authority," as before remarked, is a hopeless one, and clearly 
the question is open for original considération. 

The case of Swarts v. Fourth Nat. Bank, supra, proceeds upon 
the primary assumption that "the rights and privilèges of the bankrupt, 
and the equal distribution of his property, dominate every provi- 
sion, while the rights, wrongs, benefits, and injuries of his creditors 
are always incidental and secondary to thèse controlling purposes." 
Again, that the "définition of a préférence was not written from the 
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Station of the créditer, but from that of the debtor." This last cer- 
tainly cannot be affirmed of the définition of a préférence given in sec- 
tion 6ob, and the other is only a more elaborate statement of the 
rule of construction elsewhere called in the cases "the spirit of the act" 
or "the policy of the law," which has already been shown to be not al- 
together a stable guide in the construction of a statute — at least, it 
should not be absolutely controlling. And why, in the considéra- 
tion of this question, should sections 6oa and 57g, after being linked 
together, be disassociated from 60b and 6oc, and ail the rest of sec- 
tion 57, and gênerai order 21 (89 Fed. ix), which speaks of the 
"claims" of creditors, even as does section 57g itself? Clearly im- 
plying that the same creditor may hâve more than one "claim" 
against the bankrupt, and not at ail indicating that ail his "claims" 
are to be Consolidated into one in order to work this penalty of a 
préférence upon him? Why, it may be asked, should thèse two 
parts of sections be so exalted above ail the rest of the statute, which 
it seems is to be sacrificed upon the altar of the predicate above 
quoted? Not even does section 6oa, in its précise words, indicate 
that ail the "claims" of a creditor are to be Consolidated into one 
claim, or one debt, that he may be subjected to the process of gar- 
roting him for a "préférence," because the language is, "to enable 
any one of his creditors to obtain a greater percentage of his debt," 
not of his debts ; the fallacy being the unauthorized assumption, so 
far as express words go, that the creditor is to be taken as having 
only one debt, when he may hâve several, and may be entitled, also, to 
prove them in severalty, so to speak, if his interest thus requires, 
and also so far as any express words of this statute are to be found 
prohibiting that process on his part. There are no such words in 
the statute, so far as I can see. Wherefore, if the creditor has more 
claims or debts than one, and upon any one of thèse, as in Pirie v. 
Trust Co., supra, he has received a partial payment, amounting to a 
préférence under the provisions of the act, through which he will 
receive a greater percentage than other creditors of the same class 
on that "debt," he cannot prove it without surrender. But non con- 
stat that he cannot prove other debts he may hold, on which there 
has been no préférence; and still more does it not appear, at least 
on any expjess provisions of this statute, that he must surrender 
payments by which other debts hâve been extinguished before he can 
prove those he has outstanding. Can, any one say, upon the logic 
of it, that such payments as the last above mentioned should not 
stand precisely upon the same footing as payments made under iden- 
tically the same conditions to other creditors who hâve no outstand- 
ing debts against the bankrupt? Or why there should be any dis- 
tinction in equity, or morals, if you choose, between the two? That 
is to say, is not the statute answered, wholly, as to such completed 
payments and extinguished debts, by requiring ail who hâve received 
them to stand on the same plane or in thé same "class" with each 
other, namely, the class created by section 60b, where knowledge 
of the insolvency is required, to entitle the other creditors to hâve 
such payments returned? Does it dépend upon the factitious cir- 
cumstance that one creditor happens to hâve another claim, not paid 
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at the time of bahkruptçy, while another has none such ; both being 
in exactly the same condition as to the extinguished claims of each, 
respectively ? As I read it, there is not a word of phrase in the 
statute to justify such an inéquitable distinction between creditors 
holding extinguished ,claims, if they can be called "creditors" at ail, 
quo ad hoc; and this inequity is not answered, in my judgment, by 
any assumption that the statute is not concerned with the "rights, 
wrongs, or injuries" of creditors, or inequalities among them in re- 
spect of this. 

Is it true that the statute uproots the transactions of men with each 
othcr in the commercial world, ruthlessly, in search of an equality 
of distribution which is not in fact realized when we corne to analyze 
it, even upbn the proposition made? Or that the statute has no con- 
cern with the injuries of the creditors? One can well understand a 
bankruptCy scherne, which, drawing a dead line four months anterior 
to the filing of the pétition, or simultaneously with the moment when 
insolvency takes place, or within any given time anterior to the com- 
mission of an act of bankruptcy, vacates ail transactions within the 
dead line, and gathers the things resulting for a pro rata distribu- 
tion among the creditors proving their debts. This was the most 
ancient scheme known to bankruptcy législation in the mother coun- 
try, only there was no dead line at ail, and ail the transactions through- 
out the bankrupt's lifetime, before and after the "act of bankruptcy," 
no matter how secret and unknown they might hâve been, were 
ruthlessly upset, on the principle mentioned in Swarts v. Fourth Nat. 
Bank, supra. In the time of James I a limitation of fîve years an- 
terior to the act of bankruptcy was established, and later on, by 
othèr acts, this time was reduced, until now it is three months, only; 
also there were other limitations, growing out of the character of the 
transactions themselves, from time to time placed upon this process 
of upsetting transactions and payments as fraudulent préférences ; ail 
thèse modem improvements in the law being the resuit of the efforts 
of Sir Samuel Romilly, the great reformer in the time of George III, 
to mitigate what he called the harsh and cruel provisions bî the orig- 
inal and fundamental principles of the bankrupt law, which, in this 
process of upsetting transactions by relation as préférences, were in 
"utter répugnance to the state of things in a commercial country." 
Can it be that Congress intended by the act of 1898 to re-enact thèse 
ancient and discarded principles, as the substratum of that statute? 
I do not think so; nor do I think that the statute should be inter- 
preted by the courts upon any such notion, but, rather, that it in- 
tended to deal with the creditors upon the équitable basis of equality 
of burdens to be borne, as well as equality of benefits to be reaped 
from the scheme of the statute. 

Let us take the case of two creditors, each selling to the debtor, 
say, one Blackacre for $1,000, and the other Whiteacre for the same 
sum, both on a crédit. When insolvency occurs, and within the 
four months, but withôut the knowledge of either créditer as to that 
fact, both are paid in full. Afterwards bne of the creditors has an- 
other dealing with the insolvent, and sells him, let us say, one horse, 
also on a crédit, and then bankruptcy occurs before any payment is 
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made. Is it possible that there can be any equity of pro rata dis- 
tribution of the estate of the bankrupt in the process of refusing the 
latter creditor proof of his debt for the horse unless he surrenders 
the price paid for the land? And is there not an enormous inequity, 
not to say iniquity, in using section 57g to choke out of him the 
price received for his land, while the other creditor can stand by 
and securely hold the price he received for his land as against any 
demand the trustée in bankruptcy can make in behalf of the other 
creditors? There is no équitable distribution of the estate in such a 
process; the more indulgent creditor being made to pay a penalty 
for his indulgence, and to contribute the "increase" of the bankrupt's 
estate found in the value of his horse, without sharing it with other 
creditors, not more meritorious in any sensé. There would be a tol- 
erable principle, if a harsh one, in making both thèse creditors re- 
turn the priées received for the lands, respectively, but no principle 
of any kind of justice in allowing one to keep what he has received, 
and imposing a penalty on the other if he keeps his ; and this, too, 
upon the worthiest of the two, in their relation to the other creditors, 
There is such an intolérable injustice in this resuit, whether we view 
it from the station of the debtor or that of the creditors, that \ 
cannot bring my mind to accept any construction of the statute which 
authorizes it, and feel there must be some misconstruction of it that 
implies such an intention on the part of Congress. No injustice to 
any creditor is worked by allowing both thèse supposititious creditors 
to stand each upon the payment he has received, under identically 
the same conditions of innocence, and allowing the one who has made 
a new debt to share with the body of the creditors what remains 
for distribution. The fact is, the statute does not constitute the price 
received for either Whiteacre or Blackacre a part of the bankrupt's 
estate, unless one or the other or both were received with a guilty 
knowledge of insolvency. This is not flying in the face of Pirie v. 
Trust Co., supra, for that case has, in my opinion, no bearing on 
the payment in full of a separate and independent debt ; and, havinp- 
been decided by an almost equally divided court, for that reason, if 
none other, neither the décision, nor its reasoning, if applicable, 
should be extended beyond its précise force as a précèdent for other 
cases exactly like it. Coliens v. Virginia, supra. 

Since this creditor has only one debt to prove, the others he h;<'' 
having been paid, perhaps the question whether a creditor having 
more than one "claim" can prove them separately, each on its own 
footing, without relation to the others, or, what is the same thing, 
may, in his "déposition," set out each separately, and hâve each treat- 
ed separately on its own merits as to "préférences," does not technical- 
ly arise in this case. But it is incidentally involved in the considéra- 
tion of the proper construction of the statute as to the préférence, 
that are claimed against the creditor company by the action of tbe 
trustée. My reading of the statute has not disclosed any provisions 
which deny this form of proof to a creditor, nor which deprive him of 
that right. Under section 23 of the statute of 1867 (Rev. St. § 5084; 
Bump, Bky. [çth Ed.] 636), this could be done; and gênerai order 
21 (89 Fed. ix), prescribing the mode of proof under the statute of 
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1898 is exactiy the same as gênerai order 34 (89 Fçd. xiîi), under 
the statute of 1867; the Suprême Court taking no note of any dif- 
férence between the two in this regard, which it naturally would hâve 
donc if there had been noticed any such radical distinction. Clearly, 
the notion that the créditer must surrender ail préférences on ail the 
debts he holds unpaid, before he can prove any one of them, is based 
on the same construction of the statute as that already considered in 
this opinion, and dépends on the broad proposition that no creditor 
can share in the dividends until he has surrendered every payment 
on a debt received within the four months, and while the debtor was 
insolvent— both separate and independent debts already closed and 
settled, and tHose still held partially unsettled. 

It is true that there is a noticeable différence in phraseology be- 
tween section 23 of the former act and section 57g of the présent act, 
but, after ail, they may both déclare precisely the same thing without 
doing the leàst violence to the language of the later act. It is one 
of the peculiarities, as it is one of the defects, of the. act of 1898, 
that it undertakes, by compression of language, to express much in 
little, and thereby it is obscure and ambiguous to an extent that is 
perpiexing to every court called on to construe it. There are no 
apt words in section 57g to express the idea that a creditor shall 
receive nothing on any claim: he has until he surrenders ail préfér- 
ences on ail other claims he now has, or has had within the fouf 
months or within the insolvency. To so hold is merely to construe 
the words of the subsection by the expansion of that which has been 
compressed; and when we commence to expand the language we 
may write it out in the language of section 23 of the act of 1867 
(Rev. St. § 5084) quite as well as in the words of any other construc- 
tion which is insisted on as the proper f orm of expansion. Nothing is 
to be impliedifrom the nonuse of the précise words of the former 
section, because in this section and in every other section of the exist- 
ing act the: structural form of expression is to discard the detailed 
élaboration o£ ' the former statutes, and distill the essence into the 
fewest possible words, nearly always at the expense of perspicuity; 
the draftsmen seemingly overlooking the fact that a bankruptcy stat- 
ute is wholly and absolutely, in ail its parts and in ail its principles, 
a mère matter of statutory régulation — a simple déclaration of pre- 
cisely what Congress pleases to enact within an alraost inimitable 
range of choice, and with scarcely any restrictions whatever ; so long 

. ^s. Congress keeps within the constitutional powèr to establish a uni- 
form System of bankruptcy, and does not invade the domain of the 
other subjects of législation not within its grant of power, it can 
adopt any scheme of bankruptcies its wisdom may dictate ; nor scarce- 
ly does its législation, receive any aid, in the matter of construction by 
the courts, from any universal, long-established, and fixed principles, 
like those pertaining to équitable rights and remédies, or those con- 

.çerning gênerai légal rights and remédies. For this reason the légis- 
lation should be spécifie and definite in its enactments, and ample in 
ail its parts, and certainly the section now under considération is not 

..so construçted. It reads as follows: "Preferred Claims. (g) The 
claims of creditors who hâve received préférences shall not be allowed 
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unless such creditors shall surrender their préférences." [U. S. 
Comp. St. 1901, p. 3443.] The whole section seems to be dealing 
with "claims," rather than persons, and it is "claims" that shall not 
be allowed. The use of the plural forni is not important on the point 
under considération, for the subsection is dealing with the whole body 
of creditors as a class, as it has been throughout the entire section 57. 
The plural "claims" must be used to conform to the plural "cred- 
itors" in the phrase "the claims of creditors," and the particular 
species of the gênerai class next pointed out in the phrase "who hâve 
received préférences" must again take the plural form "préférences," 
to connect thèse with the antécédent plurals of "claims" and "cred- 
itors"; and so it is in the ending phrase, "such creditors shall sur- 
render their préférences" — this form is necessary to the structural 
harmony of the sentence. It is a bare assumption to read the sen- 
tence as if it were written, "No creditor shall be allowed to prove 
any claim he has unless he shall surrender ail préférences he has re- 
ceived on said claim or on any other claim within four months next 
preceding the bankruptcy and while the debtor was insolvent." This 
is not a necessary impHcation from the condensed language used, 
and we may as well write in the language of section 23 of the act of 
1867 (Rev. St. § 5084) as the other; and if this be also a bare assump- 
tion, it has the advantage of being in consonance with the gênerai 
rule of such législation and the former act. Moreover, it does not 
disturb the dealings of men with each other, which hâve been com- 
pleted by them, without the spécifie and definite command of the 
Législature to do that thing; and, further, such is the modem rule 
in bankruptcy législation. This may not be ail that creditors would 
like to hâve in bankruptcy, and yet it may be ail that Congress is 
willing to give, as is shown by the récent amendments. At last, it 
is ail a matter of construction, and of disturbing the ordinary rule of 
right by construction only; and to say that this conforms to a 
scheme found in the statute to take everything possible from the 
creditors out of their past transactions, without regard to any right, 
wrongs, or injuries to them, is, in my judgment, petitio principii. 

The State of the rulings under the act of 1867 will be found set out 
in Bump, Bky. (gth Ed.) 636-640, and notes; Re Holland, 8 Nat. 
Bankr. R. 190, Fed. Cas. No. 6,604 ; Re Richter's Estate, i Dill. 544, 
Fed. Cas. No. 11,803; Re Lee, 14 Nat. Bankr. R. 89, Fed. Cas. No. 
8,179; Re Aspinwall (D. C.) 11 Fed. 136, 138; Re McVay (D. C.) 
13 Fed. 443, 445. See, also, Re Rogers Milling Co. (D. C.) 102 Fed. 
687, where it is held that thèse cases hâve no application under the 
act of 1898. Whether the Suprême Court will take that view, or 
that which is suggested hère, is a mère guess, for, under such obscure 
language as is used on the subject, either view is open for adoption 
by the courts, perhaps. 

But in this case, whether it be held that a creditor may prove ail the 
claims he holds upon which he has received no préférences, and is 
forbidden to prove, without surrender, only such as hâve been par- 
tially paid, like that in Pirie v. Trust Co., supra, in the same way 
that he could do under the act of 1867, or not, I feel quite sure that 
where he holds only one claim, upon which he has received no pref- 
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erence, he cannot be compelled to surrender an alleged préférence 
upon an entirely settled and extinguished debt, disconnected with the 
other. 

The disallowance of the daim propounded by the créditer company 
for $115.50 was unauthorized by the statute, and the creditor will be 
allowed to prove and take his dividends upon it. If the payment of 
the pote for $259.65, or the payment of the account for $72, or either 
of them, was a préférence, against the statute, the trustée should take 
measures to recover it under section 60b, which is ail the remedy he 
has under this act of ^898. 

Ordered accordingly. 



BARSTOW et al. v. BECKETT et al. 
(Circuit Court, S. D. Georgia, E. D. April 2, 1903.) 

1. Execution Sales— Pbaud on Dbbtob— Mental Incapacity— Suit to Rb- 

DEEM. 

Décèdent owned thrèe tracts of city property, and also land on an Is- 
lànd, where he lived; he being, if net actually insane, yet subject to 
delusions and incapable of protecting bis Interests. The flrst tract of 
city property, worth $10,000, was Incumbered for $1,847, for which f ore- 
closure jndgment was talien by default. Execution was levied, and the 
tract purchased by K., acting for the creditor's attorney, for $500. Sis 
days later K. sold a four-flfths intérest for $1,400, and wlthin the year 
the attorney's son, acting for his father, bought the remaining fifth for 
$350. Later the owners sold two-thirds for $2,500, and the remaining 
thlrd for $1,500. A levy for delinquent taxes had been made on the 
island property, whlch was released, and another levy made on the sec- 
ond tract of city property, worth $15,000, and at the sale the creditor's 
attorney purchased for his client for $835. Execution was then levied 
on decedent's equity of rédemption, which the creditor bought for $150. 
This tract was resold for $3,206.25. Another creditor, represented by 
the attorney's son, levied exécution on the third tract, worth $4,000, 
which was sold to an agent of the flrst créditer for $500. Decedent's 
exécuter offered to redeem f rom ail the sales. Ueld, that equity would 
entertaln a blll by the heirs to redeenj on payment of what was equitably 
due. 

2. SaMB— BONA FiDE PtmCHASER. 

A judgrùent créditer and her attorney, the latter of whom fraudulently 
procured the sale of the debtor's property under exécution, himself be- 
comlng the purchaser both on his own account and for his client, are 
chargeable with notice, and are not bona fide purchasers. 
8. Same. 

To support the défense of bona fide purchaser, as against a claim of 
fraud in the vendor's title, the purchase money must hâve been actually 
and fuUy paid. 
4. Same. 

The fact that one has accumulated a fortune by deallng In real estate, 
and therefore must bave Itnown that land was ofCered her at a gressly 
Inadéquate prlce, will preclude the défense of bona fide purchaser to a 
suit to impeach her vendor's title as fraudulently acquired; but intérest 
on the money paid by her may be allowed. 
6. Same. 

Purchasers at Judiclal sale are not bona fide purchasers, as against a 
claim of fraud on the debtor in the sale; the doctrine of caveat emptor 
applylng. 

1[ 5. See Execution, vol. 21, Cent. Dlg. § 770. 
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In Equity. 

Hugh V. Washington, Peter W. Meldrim, William Garrard, and 
Jacob Gazan, for complainants. 

Samuel B. Adams and A. Pratt Adams, for respondents. 

SPEER, District Judge. Elias B. Barstow, deceased, was a citizen 
of Chatham county. He was the owner of considérable landed estate, 
among which was 1,200 acres on Wilmington Island, a body of land 
surrounded by the sait water estuaries making in from the océan and 
the Savannah river. On this island was his home. He also owned 
several tracts of land south of the city of Savannah and now within its 
corporate limits. Thèse tracts were divided into parcels, one of 50 
acres, one of 67J4 acres, and one of 20 acres. Barstow was a man of 
good family, originally of strong mind, and had been carefully edu- 
cated. His mother, also a member of a well-known family, herself 
a lady of fine intelligence, late in life, it is said by some of the witnesses, 
became afiflicted with vagaries which indicated that her mind was un- 
balanced. 

Whether this be true or not, it is very plain from the évidence that, 
at the period covering the incidents involved in the litigation before 
the court, the mind of Elias B. Barstow, the son, had degenerated to 
that extent that, if he was not actually insane, he was wholly incompé- 
tent to protect his important interests from the périls by which it will 
be seen they were presently to be assailed. He lived a recluse, in a 
lonely locality on Wilmington Island. His lands there were worth 
about $11,000. He returned them for taxes at $44,000, a figure so 
excessive that the tax receiver of Chatham county declined to receive 
the tax accordingly. Although his lands were fertile, he refused either 
to rent or cultivate them, although fréquent applications with that 
purpose were made to him. He alternately believed himself a pauper 
and the possessor of great wealth. He was the familiar in his fan- 
tasies of imaginary spirits, and was heard laughing and talking with 
them, and on occasion arrayed himself in rags, so that the spirits 
would come and confer with him. Although the owner of very large 
values for a long time unincum.bered, he lived in great poverty and 
squalor, and apparently was only ministered to by one kind neighbor, 
a Mr. Oemler, who was also his cousin, and by a few poor negroes, 
who lived on the island with him, and who served him when they were 
not frightened away by his imaginary conversations with phantoms, 
which were not more real to his disordered faculties than to the simple 
and superstitions mind of thèse untaught Sea Island Africans. It 
is true that he was periodically addicted to the excessive use of in- 
toxicants, but the testimony of those who knew him leads to the con- 
clusion that his mind was even more unsettled in periods of sobriety 
than when under the influence of drink. It appears that he lived prac- 
tically entirely alone at his remote home on the island the last three 
years of his life, getting worse ail the time. This progressed until, as 
Mr. Oemler, who was a neighbor on the island, testifies, he (Oemler) 
told one of the men to keep watch on him, and report if he got ill, 
because witness did not think he was in the condition to take care of 
himself. The same witness learned that he was ont of provisions, and 
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offered to furnish him anything that he needed. Finally, in Septem- 
ber, 1898, after a considérable interval, during which time no one 
had seeri him, his body was found lying across the bed in his lonely 
and squalid home. There were around the dead and putrefying re- 
mains of thé master of this home, which might hâve been one of 
great ease and comfort, every indication that for months, and per- 
haps for years, no attention had been paid to the decencies common 
to those in his station of life. From thèse facts, while there is évidence 
in the record intended to show that he was capable of contracting 
and looking after his business afifairs, the conclusion seems inévitable 
that Elias Barstow, for the last years of his life and at the time of the 
incidents material to be considered by the court, was non compos 
mentis, at least to the extent to render him incapable of protecting his 
interest. 

It appeared that on the I2th day of June, 1895, more than three 
years before his death, Barstow had negotiated a. loan with Isaac 
Beckett, an attorney at law representing a Mrs. Harriet H. Burch. 
Mr. Beckett was also a money lender, and, being the owner of the 
abstract of ail the titles in Chatham county, was very familiar with the 
value of lands. He was also a neighbor of Barstow, having a home 
on Wilmington Island, and presumably knew or became aware of his 
condition. The debt secured by the mortgage became due in June, 
1896, and was foreclosed in November, 1896. Judgment was taken 
by default. Execution issued thereon. The amount of judgment, 
principal, interest, and costs, was $1,847. This exécution was levied 
on a tract of 50.26 acres of land within the corporate limits of the 
city. It is in évidence that this land was worth at the time, and of late 
years has always been worth, $200 an acre, aggregating more than 
$10,000. On April 6, 1897, this tract was sold by the sherifï of the 
city court, and bid ofï by Isaac Beckett, agent, for the sum of $500. On 
April I3th the sheriflf made a deed to one Kennickle for $500. It ap- 
peared incontestably that Kennickle was acting for Beckett, who, it 
will be remeinbered, was attorney for Mrs. Burch, and Beckett paid 
Kennickle $ido to represent him in this matter. Six days after the 
sale to Kennickle, he resold four-fifths interest in this tract to Dorsett, 
Stone, Starr, and Gleason for $1,400 — an increase, it will be observed, 
of nearly 200 per cent, in that period. On March 21, 1898, the remain- 
ing one-fifth interest of this tract was deeded to George, the son of 
Isaac Beckett, for $350, and George Beckett testified that he repre- 
sented his father. Thus on this lot Isaac Beckett, in a little more than 
a year, made a profit of $1,250. On April 4, 1898, Dorsett, Stone, 
Starr, Gleason, and Beckett sold a two-thirds interest in this tract to 
a Mrs. Goerz for $2,500, and October 22d of the same year, or within 
a month after the death of Barstow, the remaining one-third interest 
was sold to the same party for $1,500. Thus during this period of 
Barstow's décadence and death, while that unhappy man, the possess- 
or of means which, under sane management, would hâve paid the debt 
of Mrs. Burch 20 times over, and on a sale of the lot levied upon, 
fairly conducted, çould not pnly haye paid the debt, but realized a sum 
sufficient to hâve kept him in luxury for the rest of his life, presumably 
unccnscious of this trafîîcking with his interest, was sinking with 
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swift décadence in his wretched abode near the city. By this scheme, 
of which Isaac Beckett was plainly the promoter, the beneficiaries 
were enabled to make an advance of 700 par cent, on their original 
advancement. While this was true, and although the property sold 
was many times the value of the mortgage, there yet remained" open 
on this hen an indebtedness against Barstow of more than $1,300. 
This, we will sec, was soon made available to appropriate other hold- 
ings of this unfortunate man in a manner equaliy unconscious and 
inimical to the plainest principles of equity and natural justice. 

In the meantime, with the usual indifférence to their interests of 
men of disordered minds, Barstow had permitted state and county 
taxes to accumulate against him in the sum of $835. This had been 
levied by J. T. Ronan, sherift of Chatham county, on a portion of his 
Wilmington Island lands. It appears, however, from the évidence, 
that this levy was canceled, and significantly enough another levy was 
made by the sherifif, and this time on 67^4 acres of city lands, lying 
contiguous to the 50-acre lot, the disposition of which lias been already 
mentioned. More signifîcant still is the fact that the entry of levy 
on this latter tract is made in the handwriting of Isaac Beckett. 
When brought to sale on a tax fi. fa., this tract of land was sold to 
Isaac Beckett, as agent for Harriet H. Burch, for $835. Barstow, 
however, under the law of Georgia, had the right to redeem this land 
in one year, and it was necessary to Beckett's purpose to prevent 
this. He therefore caused the exécution already obtained by Mrs. 
Burch on her mortgage to be levied on Barstow's equity to redeem 
this land from tax sales given him by the law of the state. October 
5, 1897, this was sold to Mrs. Burch for $150. Thus Barstow, who, 
we are satisfied, was wholly incapable of looking after his afifairs, and 
who was represented by nobody, was deprived of land worth $15,000 
for $985. It is. ;perfectly évident that this action of Beckett in selling 
Barstow's equity to redeem the land from the tax sale was not done to 
strengthen the security of his client, Mrs. Burch; for, had the land 
been redeemed, the lien of her judgment, which appears to hâve been 
the only one against Barstow after the tax exécution was settled, 
would hâve attached to ail the values thus redeemed, aggregating, as 
we hâve seen, in the neighborhood of $15,000. His action was evi- 
dently taken, therefore, not to save his client, but to preclude the un- 
fortunate debtor from any chance to save the large values which he 
had caused the sherifï to levy upon when that officiai had levied else- 
where. The land, which Mrs. Burch thus obtained for $985, on Feb- 
ruary 14, 1899, she sold to Postell, Harrison, Fuchs, Starr, and Dillon 
for $3,206.25. Of this sum thèse purchasers only paid $1,000, and 
Mrs. Burch took a security deed from them for the balance. Her 
profit on the sale of this tract of Barstow's property was $2,221.25, 
largely more than her judgment against him. And thus, we hâve seen, 
on the two tracts her profit was $3,471 — ^nearly twice as much as the 
principal and interest originally due on her mortgage. 

In the meantime, however, Barstow had insanely quarreled with 
his attorney, Mr. Cronk, who had apparently done ail hë could to 
save him, and Cronk had obtained a judgment against him fqr fées. 
This was levied on the remaining tract of 20 acres. George Beckett, 
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the son of Isaàc, was attornçy for Cronk, and when this land, worth 
$4,ooOj was brought to sale, it was knocked dovvn to C. H. Dorsett, 
as agent for Mrs. Burch, for the sum of $500. This was donc at the 
Instance of Isaac Beckett;; Notw^ithstanding this swift appropriation 
of Barstow's estate, there appears yet unsatisfied, on the mortgage for 
$l>5op, $1,242 principal. Thus, sales of Barstow's property amounting 
in the aggregate to $23,552 hâve been so managed as to satisfy a lit- 
tle morethan $250 of the principal debt of $1,500, leaving $1,242 of 
the principal and interest still unpaid. 

Wr W. Gordon, Jr., the administrator of the estate of Elias B. 
Barstow, shortly after his appointment, ofïered to redeem thèse lands, 
to pay ail the sums which were equitably due to either and ail of 
thèse parties, and thus recover the large values involved for the heirs 
at law of his intestate. He made the proposition to Beckett, who was 
the promoter of ail thèse schemes and the organizer of ail the syndi- 
cates engaged in thèse deals with the property of Barstow before and 
after his death. Beckett refused the offer and informed him that it was 
too late. Whereupon a bill was filed on the part of the heirs at law of 
Barstow in which they offer to do equity, pay everything for which the 
estate was in equity and good conscience liable, and redeem lands 
worth in the neighborhood of $25,000, of which Barstow, while in- 
capable of managing his own aflfairs, had been deprived under the 
guise of fair judicial sales, which produced in the aggregate $1,835. 

The case involved an exceedingly interesting and extensive dis- 
cussion of a vast multitude of précédents. The controlling principles, 
however, seem simple, and are easily determinable by référence to 
décisions of the court of paramount authority. The great basic eq- 
uity of the complainants' dehiand is that Barstow was deprived of his 
lands when he was non compos mentis, and, even if his mental weak- 
ness or imbecility had been of less degree, it would be the duty of a 
court of equity under the circumstances to protect it. The princi- 
ple announced in the case of Allore v. Jewell, 94 U. S. 506, 24 L. Ed. 
260, is as follows: 

"Whenever there Is great weakness of mind, though not amounting to ab- 
solute âlsquallflcationy arlsing from âge, slckness, or any other cause, in a 
person executing a conveyance, and the considération glven for the land i» 
grpssly Inadéquate, a court of equity wUl, upon proper and seasonable ap- 
plication of the Injured party, or his représentatives or heirs, Interfère and 
set the conveyance âside." 

The facts in that case are very similar to thèse before the court, 
though perhaps not so strong, to show mental incapacity. Said 
Mr. Justice Field, for the court : 

■ '^'Numerous wltneeses were examlned In the case, and a large amount of 
testimoriy was taken. This testimony bas been carefully analyzed by the 
defendant's counsel; and It must be admitted that the facts detailed by any 
bne witness With référence to the condition of the deceased prevlous to her 
làst iUriess, considèred sèparately and apart from the statenients of the 
others, do not show incapadty to transact business on her part, nor establlsh 
iiisanity, etther continued or temporary. Aijd yet, when ail the facts stated 
jby thç différent wltnesses are taken together, one is led irreelstibly by their 
combtned effect to fhe conclusion that, if the deceased was not affllcted wlth 
ihsahlty for some years before hèr'^death, her mind wandered so near the 
Une Which divides sanity from iûsanlty as to render any Important business 
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transaction wlth her of doubtful propriety, and to justify a careful scrutiny 
into its falmess." 

This décision has been followed and applied in a great number of 
cases. See 9 Rose's Notes on U. S. Reports, pp. 137, 138. 

In the case of Schroeder v. Young, 161 U. S. 334-345, 16 Sup. Ct. 
512, 40 L. Ed. 721, we find a case strikingly similar to that at bar. 
ïhere an interest worth $26,000 was sacrificed at several judicial 
sales to pay judgments of little more than $1,700. Mr. Justice Brown, 
for the court, held that: 

"Whlle mère Inadequacy of priée has rarely been held sufflclent In Itself 
to Justify settlng aside a judicial sale of property, courts are not slow to seize 
upon other eircumstances impeaching the falmess of the transaction as a 
cause for vacating It, especially if the inadequacy be so gross as to shock 
the conscience. If the sale has been attended by any irregularity, as If 
several lots hâve been sold In bulk, where they should hâve been sold sepa- 
rately (as was done in the case before the court), or sold in such manner 
that their full value could not be realized; if bidders hâve been kept away; 
if any undue advantage has been taken to the préjudice of the owner of the 
property, or he has been luUed into a false security; or if the sale has been 
eoUusively or in any other manner conducted for the beneflt of the purchaser, 
and the property has been sold at a greatly inadéquate price — the sale may 
be set aside and the owner permitted to redcem." 

There is also a most significant siinilarity in the fact that the at- 
torney for the judgment créditer was alleged to hâve occupied the 
attitude in which the évidence places Mr. Isaac Beckett in the case 
before this court. This, in addition to the grossly inadéquate price 
realized for the property, the court observes, afïords ample justifica- 
tion for the action of the court below in permitting the plaintiff to re- 
deem upon équitable terms and order a reconveyance of the property. 
The property was sold to Stephens and Schroeder, who had acted as 
attorneys for the judgment creditor toward the entire transaction. 
"In this connection, the trial court further found that Stephens fur- 
nished the ofKcer a description of the property to be levied upon and 
sold, and that he accordingly did levy upon and sell as he was di- 
rected by Stephens according to such description. Add to this the 
further finding that at neither of the sales was there any other bidder 
and no otlier person présent than Stephens and the officer conduct- 
ing the sales, and we can readily appreciate how inévitable it was 
that the property should be sacrificed. Although there is no gênerai 
rule that an attorney may not purchase at an exécution sale, pro- 
vided it be not done to the préjudice of his own clients, such purchase 
in itself is calculated to throw a doubt upon the fairness of the sale, 
and, as is quaintly said of such sales by the Court of Appeals of 
Kentucky, in Howell's Heirs v. McCreery's Heirs, 7 Dana, 388: 
'Public policy, and the analogies of law require that they should be 
considered per se as in the twilight between légal fraud and fairness, 
and should be deemed fraudulent, or in trust for the debtor, upon 
slight additional facts.' " 

It seems whoUy superfluous to multiply précédents where such au- 
thoritative décisions are afïorded from the suprême appellate court 
of the nation. It is, however, true that a most important case will 
be found in Grafïam v. Burgess, 117 U. S. 180-197, 6 Sup. Ct. 686, 
29 L. Ed. 839. The décision was rendered by Mr. Justice Bradley. 
122 F.— 10 
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He discûsses tlie facts with the remarkable acuteness ârid pénétra- 
tion which marks ail of his décisions. That was a case of judicîal 
sale of féal estâte with greàt inadequacy of price, and the court held 
that in the présence of such facts only slight circumstances of un- 
fairness in the conduct of the party to be benefited by the sale is 
necessary to raise a presumption of fraud. It is further held : 

"If the inadequacy of priée pald for the purchase of real estate at a sale 
on an exécution be so gross as to shoek the conscience, or if, in addition to 
gross inadequacy, the purchaser has been gullty of unfalrness, or bas taken 
any undne advantage, or if the owner of the property or the party interested 
in it has been for any other reasbn misled or ■ surprlsed, then the sale will 
be regarded as fraudulent and vold, and the party Injured will be permitted 
to redeem the property sold." 

A larg« number of cases are cited in the opinion, ail of which 
strongly sustain the rights of the complaîna'nts lïow before the court. 
In several of thèse the courts animadvert upon the sales for grossly 
inadéquate priées when the purchaser was an attorney in the case. 

In Byers v. Surget, 1.9 How. 303, 15 L. Ed. 670, Mr. Justice Daniel 
said for the court : 

"Such is the history of a transaction which the appellant asks of this court 
to sanction; and it seems pertinent hère to inquire under what System of 
civil polity, under what code of law or ethics, a transaction' like that disclosed 
by the record In this case can be excused, or even palliated." 

In both of the cases cited there wei-e dissents, not, however, upon 
the gênerai equity involved, but upon the fact that there had been 
no effort to redeem the real estate ;within the statutory period fixed 
by the statute law. It is obvions that the principle of thèse dissents 
would not apply to a case where the défendant in exécution was in- 
capable from mental infirmity bflooking after his interests or of 
making afi offer to redeem in the proper time. There are cases where 
the fraud is so gross that even la;Ches on the part of persons wholly 
incompétent will not defeat the right of rédemption by the debtor. 
Such a case was that of Mclntire v. Pryor, 173 U. S. 38-59, 19 Sup. 
Ct. 352, 43 L. Ed. 606. This was a persistent effort on the part of 
Mclntire to make himself the owner of the property. There the 
défendants were ignorant and heljpless people. The bill was filed 
after a delay of nine years and four months, and yet fraud was held 
tp be so glafing as to defeat the plea of lâches. A number of cases 
are cited by the court, the substance of which may be expressed in 
the forceful language of Mr. Justice Story, in Prévost v. Gratz, 6 
Wheat. 4S1, 5 L. Ed, 311: 

"It Is certainly true that le^gtii of time Is no bar to a trust clearly estab- 
lished; and, in a case where fraud is imputed and proved, length of time 
ought not, upon principles of eternàl justice, to be admitted to repel relief. 
On thé contrary,it' would seem that length of time, during which the fraud 
has been successfuUy concealed and praeticed, is rather an aggravation of 
the offense, and calls more loudly upon a court of equity to grant a.mple and 
décisive relief." 

It is said, however, that thèse défendants are entitled to the equity 
of bona flde purchasers without notice. This is certainly not true 
of Beckett, or of Mrs. Burch, for whom he acted as agent through- 
out. She is directly chargeable with notice of ail the facts which he 
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acquired in the exécution of his wholly unjustifiable purposes. It is 
not true of Postell Harrison, Fuchs, Starr, and Dillon ; for they hâve 
not paid the purchase money. To support the défense of bona fide 
purchaser wjthout notice, the purchase money must hâve been ac- 
tually paid. 

It is, however, said that Mrs. Goerz is clearly an innocent pur- 
chaser without notice. It, however, appears from the évidence that 
this good lady has accumulated her fortune by deahng in real estate. 
She must hâve known the gross inadequacy of the price of tlie land 
offered her, and this notice would seem sufficient to hâve put her 
on inquiry. i Beach's Equity, § 354. She, therefore, would seem 
chargeable with Icnowledge of ail the facts which inquiry would hâve 
developed. She must hâve known that Barstow was devested of this 
property by judicial sale and at a most inadéquate price. The lawyer 
who represented her was Isaac Beckett. There is authority to the 
effect that the law considers the principal as afïected with notice of ail 
facts, notice of which can be charged upon the attorney. Smith v. 
Ayer, loi U. S. 326, 25 L. Ed. 955 ; Rogers v. Palmer, 102 U. S. 263, 
26 L. Ed. 164. 

The other parties are either purchasers at judicial sales, where the 
doctrine of caveat emptor applies, or, having failed to pay the pur- 
chase money in full, cannot claim to be innocent purchasers in equity. 
The rights of Mrs. Goerz, while not sufficient, in the opinion of the 
court, to defeat the right of complainants, who ask the privilège of 
redeeming their lands, will yet stand on a better footing of equity and 
justice. On the whole, we are very clear that the prayers of peti- 
tioners' bill should be granted. That this persistent, continued, and 
deliberate scheme to deprive Barstow of lands amounting in the ag- 
gregate to nearly $25,000, by the skillful and adroit use of small ex- 
écutions and judicial sales at grossly inadéquate priées and swift 
transfers of the property thereafter, while Barstow himself was inca- 
pable of protecting his rights, should be set aside and annulled. 

A decree will be ordered directing the master to take an account 
of the sums equitably due each of the parties défendant, and, in view 
of the superior equity of Mrs. Goerz, she will be allowed légal in- 
terest on the sum ascertained to be due her, and, when those sums 
ascertained hâve been repaid, the deeds held by the parties défendant 
will be annulled, and reconveyances ordered, conformably to the 
equity of complainants' bill. 



TALBOT J. TAYLOR & CO. v. SOUTHERN PAO. CO. et al. 

(Circuit Court, W. D. Kentuclcy. April 6, 1903.) 

1. Corporations— Stockholders—Rtciit to Vote Shares. 

Unless otherwise provided by the orgunic law of tbe corporation, the 
riglit of a stockliolder to vote upon iiis stoel<; at ail meetings of share- 
holders is a rlght inhérent in the ownership of the shares, and as such a 
property right. 
S. Samk — Suit to Enjoin Votino op Stock— Parties, 

A stockholder is an indispensable party to a suit to enjoin the voting 
of his stock at a meeting of shareholders for the élection of directors. 
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3. SamB— COKPORATION AS Rbpresékting Stockeolders. 

In a, suit ,tp enjoln tbe voting of stock owned by a stockholder at an 
élection qt directors, the^ corporation does not represent the stockholder 
in sueh sensé that the présence of the latter before the court may be 
dlspensed wlth, althongh the stockholder Is another corpotation, which 
owns a majorlty of the stock, and the same persons constitute a ma- 
jorlty u, the directors of both corporations. Allégations In the blll that 
the stockholding corporation contrôla the other in Its own interest, and 
in violation of law and of the rights of mlnorlty stockholders, when de- 
nied, ralsé Issues of fact and law, which the court must détermine before 
It can bold that there Is such an Identlty between the two corporations 
that one représente the other, and upon which it is wlthout power to 
make an adjudication blndlng upon the stockholding corporation wlthout 
Its aetual présence. 

4. Same. 

The mie that a corporation represents Its stockholders In the défense 
of sults applies only when the matter litigated is a corporate matter 
which affects its stockholders as a body, as distinct from a right which 
pertains only to one in hls character as the owner and holder of par- 
ticular shares; and It cannot be applled to a suit by stockholders to en- 
Joln the Toting of the shares owned by a particular stockholder on 
grounds pecullar to him, so as to render his présence as a party unnec- 
essary. 

5. Samb— Appbarance. ' 

In a suit against a corporation to enjoln the voting of stock owned 
by another corporation, and held in the name of a trustée, in which 
nelther the trustée nor the bénéficiai owner of the stock bas been served 
with process, the mère flling by the corporation défendant of an affidavit 
made by the trustée does not constitute an appearance by him which 
makes him a party to bind him in his représentative capacity. 

6. Bamk— Injonction— Tbmpobart Restbaining Okder. 

Where a court Is wlthout power to enjoin the, voting of stock in a 
corporation at an approaching élection of directotSi In a suit for that 
purpose, because the stockholder Is not before the court as a party, it 
Is also wlthout power to grant or continue a temporary restrainlng order 
to prevent the voting of such stock until complainant can implead the 
stockholder In a forum having jurisdictlon over him. 

7. Samb— CoNTROLLiNG Discrétion of Directors. 

A court wlll not Interfère wlth the discrétion of the managing direct- 
ors of a corporation In the expenditure of money, at suit of a mlnorlty 
stockholder, unless it is shown to be ultra vires, or In pursuance of some 
fraudulent scheme. In disregard of the rights of complainant. 

In Equity. Suit to enjoin voting of stock of a corporation at an 
élection for directors. On motion for preliminary injunctions. 

Hoadly, Lauterback & Johnson, J, B. Foraker, A. E. Willson, and 
Eugène Treadwell, for complainants. 

Humphrey, Burnett & Humphrey, Lawrence Maxwell, and Max- 
well Evarts, for défendants. 

LURTON, Circuit Judge. This cause is now heard upon motion 
of the complainants for an interlocutory injunction to restrain the 
voting at a stockholders' meeting for the élection of directors of 
900,000 shares of Southern Pacific stock alleged to be owned by the 
Union Pacific Railroad Company. The complainants also move foi 
an interlocutory injunction to restrain the Southern Pacific Company 
from making any sale or other disposition of Central Pacifie shares 
owned by the Southern Pacific Company, or of a lease of said Centra.' 
Pacific Railroad held by the Southern Pacific. The complainants 
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are minority stockholders in the Southern Pacific Company, and filed 
the bill in behalf of themselves and ail other stockholders who may 
choose to join with them as complainants. The défendants named 
as such are the Southern Pacific Company, a corporation organized 
under the laws of Kentucky, and the Union Pacific Railroad Com- 
pany, a corporation of the state of Utah. The bill has been prop- 
erly filed in the district of the résidence of the Southern Pacific Com- 
pany, and that corporation has appeared and answered. The Union 
Pacific Railroad Company has not been found in the Western Dis- 
trict of Kentucky, and a return to that efifect has been made. Neither 
has it voluntarily appeared. 

The ground upon which an injunction is sought is, first, that the 
Southern Pacific and the Union Pacific are both transcontinental rail- 
road companies, owning or controlling parallel and competing rail- 
roads, and active competitors for a large proportion of the through 
Pacific Coast business; second, that the Southern Pacific has fallen 
under the control and domination of the Union Pacific through the 
voting povver of 900,000 shares of Southern Pacific stock acquired and 
held by the latter corporation for the purpose of dominating the opér- 
ations of the former. 

It is averred that a majority of the directors of the défendant Com- 
pany consist of members of the board of directors of the Union Pa- 
cific Company, and that ail of the principal executive offices of the 
two companies are held by the same persons, and that the business 
of the two companies has been and is being manipulated to the ad- 
vantage of the dominant company, and the injury and disadvantage 
of complainants as stockholders of the servient corporation. The bill 
avers that the Southern Pacific Company owns ail of the stock of 
the Central Pacific Railroad Company, as well as a lease upon the 
line of railroad owned by the latter company; that the line of the 
Union Pacific proper begins at Omaha and ends at Ogden; that 
the Central Pacific begins at Ogden and ends at San Francisco; and 
that the bulk of the terminal facilities at San Francisco used by the 
Southern Pacific Company are owned by the Central Pacific Com- 
pany. It is also charged that the Union Pacific purposes to acquire 
from the Southern Pacific the stock of the Central Pacific, as well 
as the lease held by the former upon the railroad of the latter, and 
that this scheme, if carried out, will be an irréparable injury to the 
stockholders of the Southern Pacific Company; that, with this pur- 
pose in view, the Union Pacific Company, through the control of the 
board of directors of the Southern Pacific Company, is expending 
vast sums of money in grossly extravagant improvements upon the 
Central Pacific Railroad, to the end that when this railroad is ac- 
quired it will constitute, in connection with the line from Omaha to 
Ogden, a shorter and better line than any other transcontinental 
line, and an effectuai competitor with the Southern Pacific proper for 
compétitive transcontinental business ; that, to carry on thèse better- 
ments, the earnings of the Southern Pacific proper hâve been used 
to so great an extent as to create a déficit between income and ex- 
penditure. 

The answer of the Southern Pacific Company, in substance, dénies 
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that the Southern Pacific and Union Pacific are, in fàct or law, either 
parallel or compétitive lines of rgilroad, and avers thatin fact they are 
continuons and noncompetitive, having no comtnon Eastern points 
or Eastern connections, and that their respective Eastern connec- 
tions are mOr^ than 1,000 miles apart, and that there is no inter- 
vening point at which their lines are in contact or in compétition. 
The answer does not deny the ownership of 900,000 shares of its 
stock by the Union Pacific Railroad Company, but does deny that 
that constitutes a majority of its stock, which consists of 1,970,000 
shares. The answer also "dénies that the purchase of any stock of 
the défendant by the Union Pacific Railroad Company, or its acquisi- 
tion or any holding thereof,: is illégal," and allèges that the gênerai 
laws of the state of Utah, under which the Union Pacific Railroad 
Compariy was organized and exists, "expressly authorize any railroad 
Company of the state of Utah to acquire ail or any part of the stock 
of any other corporation, when such railroad Company is situated with 
respect to said other corporation as is the Union Pacific Railroad 
Company with respect to défendant." It admits that its board of di- 
rectors includes a majority of persons who, when elected, were di- 
rectors of the Union Pacific Railroad Company, and are still directors 
of both companies, but avers that thèse persons, together with the 
other members of the board, were elected by the unanimous vote of 
ail the stockholders présent or represented, including the complain- 
ants themselves, who were then présent. It is admitted that the two 
companies "do harmoniously .operate and carry on their business 
as common carriers in close connection and affiliation with each 
other, and that the traffic, passenger, and auditing departments of 
the said two companies were separ ately placed under the supervision 
of the same gênerai officers." "It dénies tha;t said departments, or 
any of them, are or hâve been Consolidated in any manner whatever," 
and avers that separate accounts hâve been kept, and dénies that the 
business of the défendant company has been "placed in the hands of 
agents of the Union Pacific Railroad Company," and avers that each 
company has "a separate corps of traffic, passenger, and auditing de- 
partment officiais and assistants." It dénies that, by the appointment 
of the same person as traffic manager for each company, the interests 
of the Southern Pacific were injured, and avers that its interests were 
thereby protected and its business enlarged. It dénies ail charges 
that its business has been diverted or disadvantageous rates made, 
and avers that the existing arrangement promûtes "the traffic and 
financial and every other interest of this défendant." The answer 
dénies that there has been any "illégal or other unification of its 
traffic business with the Union Pacific Railroad Company, or any 
unlawful Gontrol of this défendant by the Union Pacific Railroad 
Company," or that "any lawful compétition has been destroyed or 
in any manner Unlawfully interfères with to the préjudice of this 
défendant." While denying any suCh large expenditures made or 
contemplated upon the Central Pacific Railroad as charged, the an- 
swer admits that improvements of great importance are being made 
thereon, and justifies thèse expenditures as right in policy, and for 
the plain ultimate interest of the stockholders of the Southern Pacific 
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Company. It dénies that the Union Pacific Company "intends or de- 
sires ultimately or ever to sever and separate the Central Pacific 
Railroad from the ownership of the Southern Pacific Company, or to 
obtain or acquire the said Central Pacific Railroad for the sole and 
exclusive or other use of the said Union Pacific Railroad Company." 
It dénies that any such design has ever been formed or announced, 
or any scheme for improving the Central Pacific Railroad out of the 
earnings of either division or the Southern Pacific proper, or that 
it has ever entertained any idea of absorbing the earnings with a 
view of depriving the stockholders of dividends, or with a view of ac- 
quiring said railroad when so improved. It dénies that the défend- 
ant or its board of directors has ever received or considered any 
proposition or suggestion for the sale or lease of said Central Pacific, 
or the stock held therein, or in any part thereof, or the lease thereon, 
from the Union Pacific, or any other person or corporation. In gên- 
erai terms, it may be said that the answer avers that the properties of 
the Southern Pacific hâve been wisely managed, cared for, and oper- 
ated exclusively in the interest of its own stockholders, and dénies 
that the members of its board, who are also members of the Union 
Pacific board, especially represent the Union Pacific, or in any wise 
are disloyal to their trust as directors of the Southern Pacific. 

Affidavits in support of both bill and answer hâve been filed and 
considered, so far as relevant to the questions arising upon the présent 
motion. 

I. Upon the case stated, the first and dominating question to be 
decided is as to whethër the Union Pacific Railroad Company is an 
indispensable party, without which no decree can be made in respect 
of its right to vote the shares of Southern Pacific stock at the ap- 
proaching stockholders' meeting for the élection of directors of the 
Southern Pacific Company. Unless otherwise provided by the or- 
ganic làwof the corporation, the right of a stockholder to vote upon 
his stock at ail meetings of shareholders is a right inhérent in the 
ownership of the shares, and as such a property right. If the right 
of the 900,000 shares beneficially owned by the Union Pacific Rail- 
road Company to vote be denied, it must be either upon the ground 
that the shares hâve been illegally issued, or that that company is 
incapable, in law, of holding such shares, or that some public policy 
will be offended if it shall be suffered ta exercise the ordinary in- 
cident of such ownership by voting them in stockholders' meetings, 
or that the property rights of the minority are to be thereby so 
seriously put in jeopardy as to justify a court of equity in practically 
turning the owner and holder of such shares out of the control and 
management of the défendant corporation, and placing in control the 
minority in shareholding interest. To justify such a resuit, I would 
hâve to hold and adjudge either that the Union Pacific Railroad Com- 
pany was incapable of legally acquiring and holding shares in the 
Southern Pacific Company, or that, if compétent to own and hold 
such shares, it ought not to be sufïered to exercise the right of par- 
ticipating in the élection of a board of directors, if such participation 
may resùlt in placing the Union Pacific Company in a position where 
it will be capable of controlling and dominating the management of 
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the defçndarit company. Such a conclusion would involve an inquiiy 
and détermination of the compétitive relations of the^e çompanies 
to each other, in order that they might be: brpught wîthin the sweep 
of the légal' principles which forbid the unification of such properties, 
or I should hâve to find that one or both çompanies were subject 
to some positive statutory disability which would forbid the one to 
hold the stock of the other, or any unifiication of opération through 
stock ownership, traffic, or "community of interest" agreement, which 
would substantially élimina te the motive for compétition. In de- 
fault of some statute operating upon one or both of thèse oom- 
panies, or of satisfactory évidence of such compétitive relation as 
would, from considérations of public policy, deny to one the right to 
dominate the other through stock ownership or other scheme of 
combination, I woijld be driven to fînd, as a matter of gênerai law, 
that minority shareholders might restrain a majority shareholder 
from voting for directors at ail, upon a showing that the resuit would 
probably be the sélection of trustées who would not manage the 
corporation in the interest of its own shareholders, but in an interest 
which was ■ répugnant to them as a class. The direct effect of any 
such decree, upon any of the théories upon which I arn askéd to act, 
would be to deprive the Union Pacific Railroad Company of one of 
the most valuable of the incidents of its ownership of its Southern 
Pacific shares-^the right to vote for managing directors at a meeting 
of stockholders. It is, therefore, according to every définition, an 
indispensable party to any bill which challenges its right to own or 
vote upon its Southern Pacific shares. It rpust be accepted as alto- 
gether fundamental that no court can adjudicate upon the rights or 
interests of one who is neither actually nor constructively before the 
court. The principle of due process of law unconditionally compels 
observance of the rule which limits the just jurisdiction of every 
court to a détermination only of the rights of persons who are par- 
ties to the litigation. N. O. Watçrworks v. N. O., 164 U. S. 471,. 
480, 17 ►Sun. Ct. 161, 41 L. Ed. 518. In Mallow v. Hinde, 12 Wheat. 
193, 198, 6 L. Ed. 599, where the court found itself unable to pro- 
ceed for the want of an indispensable party, it was said : 

"We do not put this case upon the ground of Jurisdiction, but upon a much 
broader ground, which must equally apply to ail courts of equity, whatever 
be thelr structure, as to Jurisdiction, We put it on the ground that no court 
can adjudicate dlrectly upon" a person's right without the party heing ac- 
tually or constructively before the court" 

This doctrine has over and over again been announced by the 
Suprême Court, and in no case more emphatically than in Minnesota 
V. Northern Securities Co., 184 U. S. 199, 237, 22 Sup. Ct. 308, 46 
L. Ed. 499; 

But complainaots say that the Union Pacific is constructively before 
the court, being represented by the Southern Pacifie Company. This 
contention is placed upon two distinct grounds : First, that there 
is such an identity of interest between the two corporations that the 
défendant shotild be regarded as representing and def ending for the 
Union Pacific Company; second, that the Southern Pacific Com- 
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pany is, in law, the représentative of each of its stockholders in re- 
spect to ail corporate matters. Thèse in their order. 

The "identity of interest" relied upon to obviate the necessity of 
suing the Union Pacific consists in the circumstances heretofore 
stated, showing the control exercised by the one company in the man- 
agement of the other. But it must not be overlooked that the man- 
aging agencies which hâve spoken through the answer of the Southern 
Pacific deny that they are or hâve been disloyal to their trust as 
ofïicers and directors of the Southern Pacific Company, and deny 
that, in their character as oificers of the Southern Pacific Company, ■ 
they stand for and represent the other company. They deny that 
the two roads were in any sensé compétitive, or that there is the 
slightest repugnancy in their acting as directors for both companies. 
To assume that there is such identity of interest as to dispense with 
the necessity of bringing the Union Pacific Railroad Company be- 
fore the court would be to first décide ail the issues of fact and law 
involved, and then say, "Thèse being the facts, and this the law, it is 
plain that there is such oneness of interest between thèse companies 
that the rights of the Union Pacific Railroad Company can be adju- 
dicated without its actual présence, because it is represented by the 
défendant which is sued." Aside from this inconsistent attitude, we 
cannot ignore the fact that, while there may be an identity of interest 
in some particulafs, the question of the right of the Union Pacific 
Railroad Company to hold and vote the shares owned by it is a 
question which deeply aflfects its property rights, and in respect of 
which the Southern Pacific Company, as such, has no interest what- 
ever. Thèse are two wholly distinct corporations, having each its 
own properties and its own body of stockholders, and neither has any 
légal right to stand for or represent the other, except as it may be 
duly constituted the agent of the other. 

The second ground for maintaining that the Union Pacific Rail- 
road Company is a party by représentation is based upon the very 
obvions rule that the corporation represents its shareholders in the 
défense of ail suits which involve corporate rights or functions. But 
this principle only applies where the matter litigated is a corporate 
matter, as distinct from a right which pertains only to one in his 
character as the owner and holder of particular shares. What right 
has the Southern Pacific Company to conclude or afïect the right 
of any shareholder in respect of the ownership or incidents of his 
particular shares? Of what interest is it to the corporation, consid- 
ered as an entity or as a body of stockholders, whether particular 
shares are owned or voted by A., rather than B., or whether C. 
is capable of holding or voting shares at ail ? It is a question which 
may indirectly afïect other shareholders, but it is clearly not a ques- 
tion which concerns the corporation, as such, or any of its, functions. 
But it has been urged that the idea of a corporation as a légal entity 
separate and apart from the body of persons composing its stock- 
holders is a fiction which should be ignored whenever used for pur- 
poses not within the intent of the device, and that in a case like this 
a suit against the corporation should be regarded as a suit against 
every corporator, and therefore a suit to which the Union Pacific 
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Railroad Company îs a party by représentation. If the issue made 
with the Union Pacific Railroad Company in its character as a stock- 
holder of the Southern Pacific was one which was common to ail 
the stockholders, there would be some room for regfarding the liti- 
gation aS_ involving a corporate matter, interest, or function. But 
the question toade is one which does not apply to the stockholders 
as a body. Its solution dépends absolutely upon a state of facts pe- 
culiar to the particular stockholder, :and its décision will affect di- 
rectly the property rights of that owner alone, and does not directly 
concern any ôther stockholdeï as such. A judgment or decree 
against a corporation in respect to corporate matters necessarily binds 
its members, in the absence of fraud, because, as stated by Fuller, 
C. J., in Hawkins v. Glenn, I31 U. iS. 319, 332, 9 Sup. Ct. 739, 743, 
33 L. Ed. 184, "this is involved in the contract created in becoming 
a stockholder." No such reason exists when the judgment or de- 
cree against the corporation does not involve some corporate duty, 
obligation, or function, but afïects alone the contract rights of a 
particular stockholder, as against the other members of the corpora- 
tion. The shares of stock which it is sought to disfranchise are the 
corporate property of the Union Pacific Railroad Company. The 
corporation itself is therefore an indispensable party to any suit 
which aflfects its corporate right to own, hold, or vote such shares, 
for any decree made with référence to shares so' owned must be 
efifective to operate upon the owners. St. Louis Ry. Co. v. Wilson, 
114 U. S. 60, 62, s Sup. Ct. 738, 29 L. Ed. 66; Swan Land & Cattle 
Co. v. Frank, 148 U. S. 603, 610, 611, 13 Sup. Ct. 691, 37 L. Ed. 577. 

The suggestion has been made that the affidavits and exhibits show 
that the shares so owned by the Union Pacific Railroad Company 
stand in the name of E. H. Harriman, and that as he has made an 
affidavit, which has been filed in the case, he has thereby made an 
appearance in the case in his représentative character as trustée for 
the Union Pacific Company, and that, having as a party the trustée 
in whose name such shares stand, the court has obtained jurisdic- 
tion to enjoin the trustée from voting on same, even if his appear- 
ance is not to be regarded as the appearance of the Union Pacific 
for ail purposes relating to said shares. The premise is absolutely 
unsound. Mr. Harriman has filed an affidavit apparently and pre- 
sumably at the instance of the Southern Pacific, which is a party; 
and it cannot be that, without beitig even named as a party, a mère 
witness who is called upon to testify becomes thereby a party, even 
though his évidence may operate indirectly to his own advantage 
personally or as a trustée for others. Knowledge of the pendency of 
a suit is not équivalent to légal notice, and the mère appearance of 
one as a witness in behalf of one who is an actual party is not an ap- 
pearance as a party, and has never been so held. 

With some reluctance, I reach the conclusion that any decree or or- 
der afifecting the right of the Union Pacific to acquire, hold, or vote 
the stock of the Southern Pacific Coinpany owned by it, or denying 
to it thè right to vote its shares for such persons as it shall deem fit 
and proper, will not conclude that corporation, nor protect the South- 
ern Pacific Company in excluding such shares from participation in 
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any stockholders' meeting. This conclusion finds a précise précèdent 
in the case of Hollifield v. Wrightsville & Tenille Railroad Co., 99 
Ga. 365, 27 South. 715, though, if there had been no such précèdent, 
my conclusion, upon principle, would hâve been the same. The case 
of Minnesota v. Northern Securities Co., 184 U. S. 199, 22 Sup. Ct. 
308, 46 Lp. Ed. 499, has also an important bearing upon the subject. 
For this reason, and without expressing any opinion as to the power 
of a court of equity to interfère with the privilège of a stockholder 
to vote his shares as he may please, and for whom he pleases, if he be 
lawfully compétent to own and hold the shares at ail, or any opinion 
upon any of the other most interesting questions which arise prop- 
erly only in a cause to which the Union Pacific is a party, I must 
décline to grant any injunction restraining the voting of the Union 
Pacific shares at the approaching élection for directors. 

The application to retain the cause for a reasonable time, in order 
thaï the Union Pacific Railroad Company may be impleaded in a 
forum having jurisdiction over it to try the question of its right to 
hold and vote the shares in question, and to continue the stay order 
heretofore granted until such a litigatioH may be started and brought 
to a conclusion, must be denied. The action of the court in Mallow 
V. Hinde, 12 Wheat. 193, 6 L. Ed. 599, is cited as a précèdent jus- 
tifying such a practice. But in that case the court merely preserved 
an existing status by staying the enforcement of judgments at law 
to await the resuit of a suit in equity within a jurisdiction before 
which ail the parties în interest could be brought. To continue the 
stay order heretofore granted for the purposes desired would be, 
in efïect, to dispose of this litigation, for, if the Union Pacific Railroad 
Company be denied the right to vote its shares at the élection to be 
held under the company's by-laws, it would be to turn that company 
out of its control, and place the minority shareholders in, and thus ac- 
complish the end sought by this proceeding, without jurisdiction over 
the principal party thereby afiEected. 

2. There remains the question as to whether I shall not grant an 
injunction to prevent the défendant from disposing of the shares of 
the Central Pacific owned by it, or of the lease of the Central Pacific 
Railroad to the Union Pacific Railroad, or any one acting for it and 
in its interest. It would be difficult to find a more flagrant instance 
of répugnant trusteeship than would be exhibited if the persons in 
the board of the Southern Pacific Company who are also directors 
of the Union Pacific Railroad Company should by their votes dis- 
charge the double function of buying for the one company and selling 
for the other. The design or purpose to dispose of the Central 
Pacific stock in whole or in part, or of the Central Pacific lease, has 
been most positively repudiated by the défendant corporation; and 
there has been produced no évidence whatever in support of the 
charge of such a purpose made by the bill, other than the fact that 
very large expenditures are being made upon the Central Pacific Une. 
But unless it could be shown that thèse expenditures were either 
ultra vires or in pursuance of some fraudulent scheme, in disregard of 
the interests of the défendant company, they would afford no ground 
for an appeal to the powers of a court of equity. Such matters lie 
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in the discrétion of the managing? directors, and ît is the funda- 
mental law of corporations that the discrétion of those having tlie 
.power to act will not be restrained upon the application of a minority 
who may entertain a différent opinion as to the wisdom of the ex- 
penditure. , In , view of the déniais of the answer . that thèse ex- 
penditures are being made with any ulterior purpose, I am unable to 
see any such exigency as to require the issuance of any preliminary 
injunction as to this matter. 

The complainants may at any time hereafter make another ap- 
plication, upon obtaining évidence of a purpose to deal with the Cen- 
tral Pacific stock or lease as they profess to apprehend, 
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SOUTHERN RY. CO. v, POSTAL TELEGRAPH CABLE CO. 

(Circuit Court, W D North Carollna. March 23, 1903.) 

1. Eminent Domain— Remov al op Condemnation Pbocbkdings into Fédérai. 
Court— RiGHT to Jury Trial. 

The constitutlonal provision governing the fédéral courts securing to 
parties the right to a jury trial in actions at law does not r pply to pro- 
ceedings for the eondemnatlon of land under the power of emineut do- 
main delegated by a state, whlch hâve been removed Into a fédéral 
court, but in such cases, the proceeding being statutory, and relating 
to the devesting of title to land within the state, the procédure prescrihed 
by the state law must be foUowed in determining the compensation to 
be awarded. 

On Exception to Report ot Commissioners. 

J. R. Mcintosh, for plaintiflf. 
A. L. Holladay, for défendant. 

SIMONTON, Circuit Judge. This case again cornes up to strike 
from the files of the court the exceptions taken by the défendant, 
the Southern Railway, to the report of Messrs. Scales, Walker, and 
Hodgin, commissioners, filed with the clerk of this court on the 
2ist April, 1899. This report aSsessed the damages to the défend- 
ant caused by the condemnation of the right of way on its road by 
the plaintifï. The motion further asks that the said report be af- 
firmed. 

Numerous exceptions were fîled to this report on behalf of the 
défendant. A large majority of them hâve heretofore been consid- 
ère d and ruled upon by the court. It is necessary at this time to 
discuss but one, as this goes to an essential point. That exception, 
in efïect, is that under the law and practice of the United States 
courts no issue of fact in a case at law can be decided except by the 
verdict of ia jury, unless both parties agrée otherwise; that in this 
case the issue of fact, to wit, the amount of damages to be assessed, 
has been decided by tfiree commissioners, the défendant in no wise 
assenting thereto ; so the finding, being contrary to the law and 
practice of this court, must be set aside. 
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By the Code of North Carolina of 1883, § 2007, any telegraph 
Company incorporated in any state is authorized to construct, main- 
tain, and operate lines of telegraph along any railway or other pub- 
lic highway in the state of North Carolina, so, however, as not to 
obstruct or hinder the usual travel on such railroad or highway. 
Section 2009 gives the right to condemn such right of way. Section 
2010 provides the method in which such condemnation should begin, 
to wit, by pétition filed in the superior court of the county in which 
the lands are situated, or through which the easement extends, de- 
scribing the same, making the claimant of the land or easement a 
party défendant, with the provision that, if the right claimed is over 
an easement or right of way extending into or through more than 
one county, the controversy can be adjusted in one county into or 
through which the easement extends. Section 2012 provides that 
proceedings for the condemnation of lands, or any easement, or in- 
terest therein, for the use of telegraph companies, appraisement of 
the lands, or interest therein, the duty of commissioners of appraisal, 
the right of either party to file exceptions, the report of commis- 
sioners, the mode and manner of appeal, the power and authority 
of the court or judge, the final judgment and the manner of its entry 
and enforcement, and the rights of the company pending the appeal, 
shall be as prescribed in the chapter of which this section forms a 
part for condemning lands to the use of railways. This chapter is 
chapter 49 of this Code. The efifect of this référence to that chap- 
ter is the same as if every one of the sections prescribed in the pro- 
ceedings and ail matters appertaining to the condemnation of prop- 
erty were repeated in this section, and made a part thereof. Among 
other things, this chapter provides (section 1945) that upon hearing 
the pétition and proofs, the court, if no sufficient cause to the con- 
trary be shown, shall make an order for the appointment of three 
disinterested and compétent freeholders, résidents in the county wherc 
the premises are to be appraised. Section 1946 provides that thèse 
commissioners, having been sworn fairly and impartially to appraise 
the lands mentioned in the pétition, may examine witnesses, reduce 
the testimony to writing, and ascertain and détermine the compensa- 
tion which should be justly made to the party whose property is con- 
demned. They shall report the same to the court, which shall hear 
the same, and any exceptions thereto, with a right of appeal up to the 
Suprême Court. The court hearing the return and exceptions may di- 
rect a new appraisement, modify or confirm the report, or make such 
order in the premises as may seem right and proper. 

In the case at bar the Postal Telegraph Cable Company fîled its 
pétition praying condemnation of the right of way over the Southern 
Railway in the superior court of Guilford county, N. C, on the iith 
June, 1898. On the 22d June, 1898, the Southern Railway Company 
filed its pétition for the removal of the case into this court. The Su- 
prême Court of the United States seems to hâve settled the question 
of removal of cases of this character. It holds that they may be 
removed if there be a diversity of citizenship. Boom Co. v. Patter- 
son, 98 U. S. 403, 25 L. Ed. 206; Pacific Railroad Removal Cases, 
115 U. S. I, 5 Sup. Ct. 1113, 29 L. Ed. 319; and Searl v. School Dis- 
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trict No. 2, 124 U. S. 199, 8 Sup. Ct. 460, 31 ly. Ed. 415. The cause 
having been removed, this court, pursuing the method in such cases 
made and provîded by the statute of North Carolina, heârd the péti- 
tion and ail exceptions thereto, and, after hearing and passing upon 
them, made an order providing for the appointment of three dis- 
interested and compétent freeholdei's residing in the county of Guil- 
ford to ascertain and détermine the compensation which ought justly 
to be made by plaintiff to défendant. Thèse commissioners, having 
been appointed, and their appointments confirmed, were sworn, and 
proceeded to act, and hâve made a report of their proceedings and 
conclusion filed, as has been said, on the 2ist April, 1899. Very much 
litigation has attended thèse proceedings at every step. Many excep- 
tions hâve been fiiled by the défendant, covering every stage of the 
case. Objections, many of which hâve been considered and overruled, 
are presented again to the court. Plaintifif now moves to strike thèse 
exceptions from file. This will not be done. The exceptions are evi- 
dently intended to assist an appellate court in reviewing the whole 
action of this court. 

As has been said, however, but one exception will now be con- 
sidered, as that goes to the essence of the controversy. That excep- 
tion is that under the law and practice of this court a défendant is 
entitled to a verdict of a jury on an issue of fact, to wit, the amount of 
compensation to which the défendant is entitled for the right of way 
condemned. The question thus made is not without difficulty. It is 
made in a case removed from the state court into this court. The 
précise point has never been decided by the Suprême Court. The 
right which the plaintifï is seeking to enforce is derived from, and is 
wholly dépendent upon, the sovereign right of eminent domain of the 
state of North Carolina. This right, for spécial purposes, has been 
delegated by the state to telegraph companies of which plaintifï is one. 
And the notice that the right is delegated to telegraph companies to 
condemn the right of way of a railroad company is given by this stat- 
ute to ail railroad companies, foreign or domestic, owning or acquiring 
a right of way in North Carolina. In thus delegating its àuthority 
the state has carefully and specifîcally set out in détail how it shall be 
instituted, how exercised, how cohtrolled, and how corrected. The 
state has declared that the assessment shall be made by freeholders 
résident in the state and in the county where the property lies or 
through which it passes. Unquestionably, the state could do this. 
She was exercising a sovereign right. She was dealing with a title 
of land within the state, was legislating how such title could pass. 
No one can question her right in this regard. The exception now 
made by défendant requires this court, in giving force and efifect to 
this délégation of àuthority by the state of North Carolina, to adopt 
an essentially différent method. It seeks to hâve the appraisement 
made by a jury, not necessarily freeholders, and drawn from the body 
of the district, and not necessarily résidents in any county through 
which the right of way passes. May it not be said that, the statute of 
North Carolina having thus prescribed in full the method in which a 
telegraph company can exercise the right of eminent domain, its 
directions must be strictly pursued, else the proceedings will not be 
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within the statute or under the statute. As vvas said in East Tenn., 
Va. & Ga. R. R. Co. v. So. Tel. Ce, 112 U. S. 310, 5 Sup. Ct. 169, 28 
L. Ed. 746 — a similar case: 

"TMs is a proceeding under the statute of Alabama to ascertaln the amount 
of compensatiou to be paid the railroad company for the appropriation of Its 
property to the uses of a telegraph company. That ia the single question to 
be settled. The remedy Is statutory only, and every court which takes juris- 
diction of Its enforcement is limited in its powers by the statute, and under 
which alone It can act." 

The plaintiff began its proceedings in the state court under the 
State statute. The défendant sought and obtained the removal of the 
case into this court despite the opposition of the plaintiff. Must the 
court go on, and administer the state statute according to its terms, 
or must it employ its own methods ? Can it submit the assessment of 
damages to commissioners, as required by the state statute, or must 
this question go to a jury? 

It must always be kept in mind that this is a case removed from the 
state court. In Minerai, etc., R. Co. v. Détroit, etc., Copper Co. 
(C. C.) 25 Fed. 518, we find a motion to remand a case for condemna- 
tion of land removed from a state court, accompanied by a motion 
for the appointment of three commissioners, as provided in the state 
statute. The motion to remand was refused, and the case was ordered 
to proceed in the manner provided in the state statute. In Colorado 
Midland R. Co. v. Jones (C. C.) 29 Fed. 193, it was held that proceed- 
ings for condemnation are removable even although a spécifie mode 
of fixing compensation is provided — either a commission of three per- 
sons, or, on application of the landowner, a jury of six persons. Such 
spécial provisions would not defeat the removal. The same judge 
who decided this case (Brewer, J.) decided in Kansas City v. Interstate 
Lumber Co. (C. C.) 37 Fed. 3, that was a motion to remand a proceed- 
ing for condemnation. The motion was refused. The cause was 
retained, and leave was given to plaintifif to apply for the appointment 
of commissioners, as provided in the state statute. Elliott v. Shuler 
(C. C.) 50 Fed. 457, was a motion to remand a case removed from the 
state court. It was not a proceeding for condemnation, but a proceed- 
ing to enforce a new remedy and a new right given by a state statute. 
The motion to remand was refused, the court saying : 

"The removal of this case does not divest the plaintiff of any substantlal 
right vested in him by the state law, or deprive hlm of the beneflt of the 
spécial proceedings by which he sought to enforce them In the state court 
in the manner and form provided by the state statute. • * ♦ On the 
removal of the case the entire jurisdiction of the superior court was trans- 
ferred to this court, which can now proceed to administer the state law, and 
ascertaln and adjust the légal rlghts of the parties as fuUy and completely 
as could hâve been done In the state court of original jurisdiction." 

On this same line is Ex parte McNiel, 13 Wall. 236, 20 L,. Ed. 624 : 

"This prlnciple may be laid down as axiomatic in our national jurispru- 
dence. A party forfeits nothing by going into a fédéral tribunal. Jurisdiction 
having attached, his case is trled there upon the same prlnciple, and Its 
détermination is governed by the same considération, as If it had been 
brought in the proper state tribunal of the same locallty." 
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In Davi3 V. Gray, i6 Wall. 203, 21 L. Ed. 447, it is decided that "a 
party doesnot lose any right of appropriate remedy of which he might 
hâve availed himself in the state court of the same locality." A 
fortiori, he is entitled to the same protection if he had not voluntarily 
gone into the fédéral court, and had been carried there against his will. 
In Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 977, 37 L. Ed. 804, the 
complainant, under an act of thè state of Mississippi under the authori- 
ty of a state statute, being an unsecured créditer, filed a bill to set aside 
certain deeds as fraudulent and void. The case was removed by the 
défendant into the fédéral court. In that court défendant relied upon 
Scott V. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L,. Ed. 358, setting 
up the rule of the fédéral court not to entertain such a bill until the 
complainant had Èstablished his debt by judgment, or had a lien. The 
Suprême Court sustained the objection. But, recognizing the force 
of the rule which we hâve cited in the décision above, instead of dis- 
missing the bill it remanded the cause to the state court, in which the 
complainant could enjoy the right secured to him by the state statute. 

Thèse proceedings prescribe the method for the acquisition and 
transfer of a title in real estate. In the United States v. Crosby, 7 
Cranch, 115, 3 L. Ed. 287, the court entertained no doubt on the 
subject, and were clearly of the opinion that the title to land can be 
acquired and lost only in the manner prescribed by the law of the 
place where such land is situated. In Clark v. Graham, 6 Wheat. 
577. 5 E. Ed. 334, the same well-known principle is emphatically stat- 
ed. In McCormick v. Sullivant, 10 Wheat. 192, 6 L. Ed. 300, it is 
stated: "It is an acknowledged principle of law that the title and 
disposition of real property is exclusively subject to the laws of the 
country where it is situated, which can alone prescribe the mode by 
which a title can pass from one person to another." McGoon v. 
Scales, 9 Wall. 23, 19 L. Ed. 545, states the same principle. The 
Southern Railway became possessed of a right of way in North Car- 
olina with full knowledge that under the law of that state it could 
be taken for the use of a telegraph company by proceedings to be 
conducted in a certain fixed method. The resuit of such proceedings 
would pass the title. In order to do this efïectually, the law of 
the state alone could prescribe the method by which itmust be done. 
That mode is, among other things, an assessment of the amount to 
be paid by , freeholders résidents in a county through which the 
right of way passes. If such assessment be made by a jury selected 
without regard to their being freeholders or not, and without regard 
to their résidence in the county through which the right of way 
passes, it would ^be in dérogation of the statute. In United States 
v. Jones, 109 U. S. 519, 3 Sup. Ct. 350, 27 L. Ed. 1015, the court says 
this : 

"The proceeding for the ascertainment of the vaine of the property and 
conséquent compensation to be made is merely an inquisition to establish a 
particular f act as prellminary to the actual taking, that it may be prosecuted 
before commlssioners or spécial boards or the courts, with or without the 
intervention of a jury, as the législative power may designate. Ail that is 
required is that It shall be conducted In gome fair and just manner, with 
opportunity to the owners of the property to présent évidence as to Its value, 
and to be heard thereon." 
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In Kohi V. United States, 91 U. S. 375, 23 L. Ed. 449, after stat- 
ing that the mode of ascertaining just compensation in condemnation 
proceedings might hâve been by a commission, or might bave been 
referred expressly to the circuit court, and adding, "But this, we think, 
was not necessary," the court says afterwards: "The right of emi- 
nent domain always was a right at common law. That it was not 
enforced through the agency of a jury is iramaterial, for many civil 
as well.as criminal proceedings at common law were without a jury." 

In Great Falls Manufacturing Ce. v. Garland (C. C.) 25 Fed. 524, 
525, Judge Morris, in the circuit court of Maryland, says : 

"With regard to the claim that complainant Is entitled to hâve his com- 
pensation assessed by a jury, it bas been so often declded that this is not a 
eonstitutional requisite that it cannot be any longer regarded as an opeu 
question. In condemnations of prlvate property for public use in the exercise 
of the right of eminent domain, neither by the provisions of the Constitution 
of the United States, guarantying the right of trial by jury in common-lavf 
cases, nor under the provisions forbidding a citizen belng deprived of Ws 
property without due proeess of law, nor under similar provisions In the Con- 
stitutions of States, bas it been held that a trial by jury Is requisite." Cooley, 
Const. Lim. 563. 

In Mills Em. Dom., it is stated that at the time of the adoption 
of the fédéral Constitution it was the practice to assess condemna- 
tion damages by commissioners, arbitrators, or any other impartial 
tribunal. 

The défendant relies upon several cases reported from the Suprême 
Court, in which proceedings for the condemnation of land had been 
removed from the state to the fédéral court. Boom Co. v. Patter- 
son, 98 U. S. 403, 25 L. Ed. 206, was a case in which proceedings 
for condemnation had been begun in a state court of Minnesota un- 
der a statute of that state. Commissioners were appointed as pro- 
vided in the statute, and made an assessment. The state statute 
authorized an appeal from such assessment to the court. In this 
event the clerk entered the case on the docket, and thereupon the 
court was required to proceed and hear and détermine such case in 
the same manner as other cases are heard and determined in that 
court. In that state issues of fact must be tried by a jury unless the 
jury be waived. At this stage of the case it was removed into the 
fédéral court, and the issue was submitted to a jury in that court. So 
the provisions of the state statute were followed. In Pacific R, R. 
Removal Cases, 115 U. S. 2, 5 Sup. Ct. 11 13, 29 L. Ed. 319, the 
removal was effected under the same circumstances, under the same 
provisions of law, at the same stage, and with the same resuit as in 
Boom Co. v. Patterson. In Searl v. School District No. 2, supra, 
the point discussed was as to the right of removal. The case was 
begun in a state court of Colorado under a state statute. The stat- 
ute provided for commissioners to assess. No exception was made as 
to this. The only notice taken of it is that it is only one of the 
modes in which compensation is to be determ.ined. No further pro- 
ceedings in the case were reported. Kohi v. United States, 91 U. 
S. 367, 23 L. Ed. 449, was a proceeding instituted by the United States 
as a sovereign in its own court to condemn land for its use. The 
act making the appropriation did not expressly authorize condemna- 
122 F,— 11 
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tion, of presçribé the mode in which compensation could be fixed. 
The only point decided was that the United States, as a sovereign, 
possessed fthe right of eminent domain. This case has been quoted 
fully supra. Chappell v. United , States, i6o U. S. 513, 16 Sup. Ct. 
^Ç/', 40 L,. Ed. 510, upon which the défendant confidently relies, was 
an original case in the fédéral court for the district of Maryland. 
Thè proceedings in that case were under an act of Congress, Act 
Aug. I, 1888, 25 Stat. 357 [U. S. Comp. St. 1901, p. 2516] author- 
izing the Secretary of the Treasury, when, in his opinion, it is nec- 
essary or advantageous to the United States to acquire land for the 
purposeof a lighthouse by condemnation under the judicial process 
in a court of the United States in the district where the land is sit- 
uated. This act required that the practice, pleadings, form, and mode 
of procédure of thé state courts where the land is situated be f ol- 
lowed as near as may be in cdnducting such condemnation. The 
statute of Maryland provided for condemnation of land in the courts 
of Maryland for the use of the United States, and provided that, if the 
pétition for condemnation be allowed, compensation to the owner be 
fixed by a jury summoned under the order of court by the sheriiï. 
Twenty persons are to be summoned. From this number each party 
strikes out 4, and the remaining 12 fix the compensation. This is 
returned to the court, which passes on it, and either approves it or 
orders a new appraisal by another jury. In this Case of Chappell 
the Circuit Court of the United States, in conducting its own pro- 
ceedings, ordered such a jury to be impaneled in precisely the same 
mode as prescribed by the state statute. Of course, the 20 men 
were not summoned by the sheriff, because the court could not in- 
struct the sheriiï to summon a jury, and made use of its own marshal. 
The 20 men having been summoned, 12 men were selected in the 
mode prescribed by the state statute, who found a verdict which the 
court confirmed, notwithstanding that the act of Congress allows only 
three challenges. Rev. St. § 819 [U. S. Comp. St. 1901, p. 629]. 
The award made by this jury was signed and sealed by the 12 jurors, 
and not by the foreman only, as is the ordinary practice. Chappell 
contended that the act of Congress was unconstitutional, and that, 
at ail events, the fînding of this jury was in the nature of an inquest, 
and that he was entitled to a trial before an ordinary jury. The 
court overruled both objections, and held that he had a trial by a 
jury in accordance with the practice of the United States courts as 
prescribed by statute. It is very clear that this case cannot be re- 
lied upon as deciding that in removal cases no condemnation can 
be had without a jury. In the fîrst place, it was not a removal case, 
but a cause in the original jurisdiction. This point was never raised, 
discussed, or decided. 

Counsel hâve asked that at this hearing only the légal question 
above discussed should be decided. 
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HALL V. BRIDGEPOET TRUST CO. et al. 

(Circuit Court, D. Connecticut. March 25, 1903.) 

No. 1,061. 

1. WlLl.8— CONTRACTS— SpBCIPIC PERFORMANCE— BlIiL. 

Where plaintiff sued to enforce an agreement by Intestate, her foster 
father, to make her his heir, It was proper for plaintiff to allège that 
intestate carried on a tea business in partnership witti another, and 
that such copartnershlp and the good will of the business were valuable, 
and to allège generally Intestate's troubles with his relatives, that such 
troubles led to an estrangement, that intestate left no will, and that ad- 
ministra tors had been appointed in another jurisdietion; that appeals had 
been taken by intestate's relatives from the appointment of the rés- 
ident administra ter, of vrhlch complainant was not notified; that dis- 
putes had arisen between relatives of the half blood and relatives of the 
whole blood, which would resuit in espense and delay to complainant, 
and would be avoided if complainant's contention, alleged in the bill, 
■was upheld; and that intestate's relatives are so widely dlstributed that 
It would be impossible for complainant to join them ail as parties, but 
that she intended to institute another action in another state to re- 
strain them from interfering with the property involved. 

3. Bamb— Impertinence. 

Allégations as to how intestate's tea stores became valuable, and how 
interférence with them in the manner proposed by défendants would 
destroy their value, and that intestate's administrators object and pro- 
pose to contest complainant's endeavor to coUect certain checks and 
drafts which intestate gave her for value, were objectionable as imper- 
tinent. 

8. Bame — Appointment of Mastbr — Fées— Apportionment, 

Where a master was appointed to hear and détermine exceptions to 
a bill for Impertinence, and the contentions of both parties were par- 
tlally sustained, the cost of the référence should be apportioned. 

In Equity. On objections to a bill for impertinence, which were 
referred to a spécial master, and on his report thereon, with the ex- 
ceptions by both parties thereto. 

So much of the bill as is necessary for the présentation of the ques- 
tions involved is as follows: 

"First. That George Francis Gilman, an inhabitant of the city and county 
of New York, In the state of New York, died at Bridgeport, in the state of 
Connecticut, on or about the 3d day of March, 1901. 

"Second. That said George F. Gilman was, at the time of his death aa 
aforesaid, possessed of a large amount of real and personal property, eon- 
sisting of bouses and lands in the city and county of New York, and in the 
City and town of Bridgeport, in the state of Connecticut, and elsewhere, and 
of goods, chattels, and money and securities for money, in the states of New 
York and Connecticut, and elsewhere, and especially was at the time of his 
death engaged in the business of selling teas and groeeries at retail, in co- 
partnershlp with one George H. Hartford, under the name and style of the 
'Atlantic & Paciflc Tea Company' and the 'Great American Tea Company,' 
under which names and styles he, together with said Hartford, carried on 
said business of selling teas and groeeries at retail in about two hundred 
stores, situated in varions parts of the United States of America; the said 
stores being, as your orator is informed and believes, in 20 différent states, but 
your orator is unable at the présent time to state the exact locations of ail 
of said stores. * * • That the business so carried on under said names 
and styles, the Atlantic & Pacific Tea Company' and the 'Great American 
Tea Company,' became, and at the time of the death of the said Gilman 
was, extremely profitable and remunerative, by reason whereof the said 
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names and styles, the 'Atlantic & Paclflc Tea Company' and the 'Great 
American Tea Company,' had become well and fayorably known tlirough- 
out the United States,' and tlie good will of the business carried on under 
the said names became and was of great value, adding largely to the actual 
value of the assets and merchandlse in the said stores. * ♦ * That the 
estimated value of the esta te wheréof the said George F. Gilman dled seised 
and possessed is over $1,500,000. 

"Third. That several years prior to his death as aforesald the said George 
F. Gilman, having conçelved a strong Personal regard for your orator and 
being désirons that she should become a member of his household, adopted 
your orator as his daughter, and did make her a member of his household, 
and thereafter until the tlme of his death your orator did réside with him 
as his daughter, receiving from him the care, support, and affection of a 
father, managing his household, and rendering to him the same obédience 
and affection as if she had been his natural dar hter. And your orator fur- 
ther shows that in considération of said service^ and affection, and as an 
inducement for her to render the same as long as he lived, and for otber 
good and valuable considérations, the said George F. Gilman, on or about 
the Ist day of November, 1800, entered into an agreement with your orator 
that, if she should continue to live with him and care for him as a daughter 
until the time of his death, she should hâve and be entitled to ail his prop- 
erty, both real and Personal, as fully and to the same extent as if she were 
sole lawful issue. 

"Fourth. That your orator did at ail times since the making of said agree- 
ment, and up to the time of the decease of the said George F. Gilman, per- 
form the said agreement on her part, according to the true intent thereof, 
abandoning for such pUrposes, and upon the wish and désire of said Gilman, 
ail other prospects in life, and devoting herself solely to his care, welfare, 
and happiness as a daughter should. 

"Fifth. That the considérations and services so rendered by your orator 
as above recited were as she verily believes of great value and beneflt to the 
said George F. Gilman, and were so appreciated and regarded by him, and 
were no less than would hâve been rendered by a daughter; but that the 
same are of such a character that they cannot be readily admeasured, and 
are not capable of exact ascertainment or valuation. 

"Sixth. That at the time of executing the said agreement the said George 
F. Gilman was a widower and chlldless, and so continued until his death. 
That he had no relatives who resided with him, or who were dépendent 
upon him in any manner, or to whom he owed any légal or moral duty to 
care for tbem or provide for them eut of his means or estate, or who were 
in any manner entitled to look to him for pecuniary aid, or who had any 
moral claim to be considered as the objects of his testamentary bounty. 
* * * That none of said relatives lived on terms of intimacy or cordi- 
ality with the said George F. Gilman, but, on the contrary, ail of them 
had for many years been estranged from him, and naany of them were bit- 
terly hostile to him. That, as your orator is informed and believes, the said 
Anna K. Gilman, Frazier Gilman, and Theophilus Gilman, sister and brothers 
of the half blood, together with Charles Gilmai», a deceased brother of the 
half blood, had ever since the decease of Nathaniel Gilman, their father and 
the father of the said George Gilman, been engagea in litigation with the 
said George Gilman, claimlng from him large sums of money upon alleged 
claims growing ont of his management of his father's estate, and that some 
of them had made unsuccessful efforts to hâve him removed as exécuter and 
trustée of his father's prpperty, which proceedlngs resulted in great bitter- 
ness of feeling between the said George P. Gilman and bis said relatives of 
the half blood, so much so that in or about the year 1877 the said Frazier 
Gilman, Charles B. Gilman, and Theophilus Gilman assaulted their said 
brother George F. Gilman in the streets of New York, and threatened him 
then and there with bodily harm, and the said George F. Gilman thereafter 
held no communication with his said brothers, and by reason of such assaults 
and threats, and being in continuai fear of répétitions thereof, thereafter 
largely secluded himself, and absented himselC from the city of New York, 
and took up a temporary abode and dwelling at Black Rock, near Bridgeport, 
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Connecticut. That other litigations were instituted against said George F. 
Gilman, deceased, by • * * Caroline Garczynski, and by the children 
and représentatives of his deceased sister, Sarah Percival, arising out of 
matters connected witli the estate of liis said father, Natlianiel Gilman, by 
reason of wbich Utigation the said relatives of said George F. Gilman for 
many years prior to his death were estranged from him, and held llttle or 
no communication wlth him. 

"Seventh. That, as your orator îs informed and believes it to be true, the 
said George F. Gilman failed and neglected In his lifetime to make any -will 
confirming the provisions of the hereinbefore recited agreement with your 
orator, and, as your orator is informed and believes, he died intestate. 

"Eighth. That on or about the llth day of March, 1901, the surrogate of 
the City and county of New York, in the state of New York, issued to the 
aforesald Edward L. Norton and Theophllus Gilman letters of administration 
upon his goods, chattels, and crédits, and, as your orator Is informed and 
believes, the said Edward L. Norton and Theophllus Gilman bave since 
taken the oath and given the bond required of them as such administrators, 
and are now acting or clalmlng to act as such. That said proceedings were 
taken without any notice to your orator, and that no citation was Issued 
to her upon said pétition for letters patent of administration in the state of 
New York. 

"Nlnth. That on or about the day of March, 1901, the aforesald 

Edward L. Norton and Edward S. Percival, clalmlng to be the next of kln, 
presented to the probate court of Bridgeport, Connecticut, a pétition alleging 
that George F. Gilman, deceased, died intestate and without Issue, praying 
that letters of administration issue to them as next of kin and heirs of said 
George F. Gilman, deceased. That, as your orator is informed and believes, 
such proceedings were thereupon had in such probate court that on or about 
the 19th day of March, 1901, letters of administration were Issued out of 
said court to the défendant the Bridgeport Trust Company, upon the estate 
of said George F. Gilman, deceased, as by référence to the said letters, an 
exemplification whereof your orator wIU produce to thls court, will more fuUy 
appear. That the said Bridgeport Trust Company bas given the bond re- 
quired by said court, aud now claims to act as admlnistrator, but that the 
said Edward L. Norton and Edward S. Percival, as your orator is informed 
and believes, together with other relatives of the said George F. Gilman, de- 
ceased, object to the appolntment of the said Bridgeport Trust Company 
as admlnistrator as aforesald, and claim that the same is improper and illé- 
gal; and, as your orator is informed and believes, such relatives hâve ap- 
pealed, or threatened and intend to appeal, from the décision of the probate 
court appolntlng such admlnistrator to the superior court of the state of 
Connecticut in and for Pairfield county, whlch court has, your orator is In- 
formed and believes, jurlsdictlon to hear and détermine said appeal, but 
that, as your orator is informed and believes, said appeal cannot be heard 
and declded for several months. 

"Tenth. That ail such said proceedings had in said probate court of Bridge- 
port, Connecticut, were had without notice to your orator, who has not named 
in the said pétition for letters of administration as a person entitled to be 
clted with respect to the administration of said estate, and no citation was 
issued to her to appear and attend said probate. 

"Eleventh. That, as your orator is informed and verily believes, the said 
défendant the Bridgeport Trust Company claims by virtue of its appolnt- 
ment as admlnistrator as aforesald, under and by virtue of the provisions 
of certain acts of the Législature of the state of Connecticut, to be entitled 
to take possession of, and sell and couvert Into money, ail of the property, 
both real and Personal, whereof the said George F. Gilman died seised and 
possessed, and after administering thereon, and after discharglng the ex- 
penses of administration and ail debts and obligations of the said deceased 
which may be proven against his estate, to distribute and divide In money 
the proceeds of such sale and conversion of his real and personal property. 
That acting under and by virtue of said pretended authority, and in violation 
of the rights of your orator as hereinbefore set forth, the said Bridgeport 
Trust Company did, on or about the 22d day of March, 1901, forcibly enter 
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and take possession of the résidence property at Black Rock, Connectlcut, 
formerly belonging to sa,id George F. Gllman, with the appurtenances, and 
also ail of the Personal property thereat, includlng the horses, harnesses, 
carriages, traps, and furnlshlngs Incldental thereto, which said taking waa 
after due and timely notice by your orator of her right, tltle, claim, and 
interest therein, ail of whlch claims to any and ail of which property were 
denled by the said Bridgeport Trust Company as administrator as aforesaid, 
who asserted superior title thereto as administrator of the estate of the said 
George F. Gllman, deceased. That, as your orator is informed and verily 
jelieves, the said défendant the Bridgeport Trust Company claims by vir- 
tue of its appoîntment as administrator as aforesaid to take possession of 
che tea stores, conducted under the name and style of the 'Atlantic & Paciflc 
Tea Company,' whlch are situated in the state of Connectlcut, and also, 
as your orator is informed and belleves, claims as such administrator to 
be the principal administrator of the said George F. Gilman, deceased, and 
as such to hâve the right to apply in other jurisdictions for the appoîntment 
of ancillary letters of administration to it, or its nominees, entitling it, or 
them, to take possession of the tea stores and other property of said George 
F. Gilman in such other States. 

"Twelfth. And your orator furtber shows that the good will of the said 
tea business hereinbefore more particularly described is due in a large meas- 
ure to the good management of the same by the said George F. Gilman 
and George H. Hartford, and to their ability In the sélection and training 
of employés who had become experienced in the conduct of said stores, and 
that if the conduct of such business shall, pending the litigatlon wliich now 
threatens to arise over the estate of said George F. Gilman, as herein set 
forth, be interfered with by the said Bridgeport Trust Company, or by an- 
cillary administrators appointed in the various jurisdictions where such 
stores are situated, so that the unity of management thereof shall be de- 
stroyed or interfered with, the said good wlll of said business will be in a 
large measure, if not whoUy, destroyed, to the damage of your orator, as 
the person entitled to the share or Interest therein formerly belonging to said 
George F. Gilman. And your orator further shows that it is the intention 
of the said Bridgeport Trust Company, as she verily belleves, to sell and cou- 
vert into money ail of the property, real and Personal, of which said George 
F. Gilman dled possessed, in the state of Connectlcut, and also claims or 
will claim that ail of the property of said George F. Gilman situated with- 
out said state shall in llke manner be reduced to possession, and, after com- 
pliance with the laws of said several states with respect to creditors, be 
transmitted to the state of Connectlcut, there to be flnally administered upon 
by said défendant the Bridgeport Trust Company; that, while it is true that 
such action of the said Bridgeport Trust Company would be proper and 
necessary, If said George F. Gilman had died a résident of Connectlcut, 
and if his said estate were to be divlded among the numerous persons claim- 
ing same as his helrs and next of kin, such action, if taken as threatened 
by said Bridgeport Trust Company, will in truth and fact be a damage 
and injury to your petitioner, and a violation of her rights under and by 
virtue of the agreement hereinbefore referred to, whereby the entlre prop- 
ertj-, both real and Personal, of said George F. Gilman, Is given to her; that 
it is the désire of your orator, as the person solely interested in the prop- 
erty, real and personal, of said George F. Gilman, that the same, after due 
administration thereof and satisfaction of ail debts and claims against the 
same, shall be retained as nearly as possible in the manner and condition 
in which it was invested and held by the said George F. Gllman in his 
lifetime, and especlally that the said tea business shall continue to be con- 
ducted as heretofore, under the management of the said George H. Hart- 
ford and the experienced employés of said business. And your orator char- 
ges and verily belleves that, if the same Is not done, she will sufCer irrép- 
arable injury and such as cannot be readlly admeasured in money. 

"Thlrteenth. And your orator further shows that prior to his death the 
said George F. Gilman for valuable considérations executed and dellvered 
to her certain checks and drafts for money; that she bas commenced ac- 
tions against the Fifth Avenue Bank, in the city and state of New York, 
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against the Bank of North America, In the City and state of New York, 
against the firm of Chapman, Selter & Allen, In said city and state, and 
against the Bridgeport Bank, in Bridgeport, in the state of Connectlcut, to 
reeover moneys assigned and transferred to her by the said George F. Gil- 
man; that, as your petltioner is informed and believes, the said administra- 
tors of George F. Gilman intend to contest or procure to be contested the 
said actions, and to intervene and be interpleaded therein, for the pnrpose 
of asserting in said several actions a claim that they, as administrators of 
said George F. Gilman, are entitled to the moneys sued for, and that the 
plaintifC is not so entitled; that, if said défendant shall take such action, 
your orator will be put to greater expansé in contesting said actions, and 
will be obllged to pay, not only the costs of prosecuting the same, but also, 
as the person solely entitled to the estate of said George F. Gilman, will be 
compelled to pay or allow to it the costs and expenses of contesting said 
actioBS, thus being, if such actions shall be contested, forced and compelled 
to pay the costs and expenses of said action, both as the plaintiff therein 
and as défendant, ail of whlch costs and expenses can and justly should be 
avoided, and not charged against your orator. 

"Fourteenth. And your orator further shows: That a dispute has ariseii 
between the relatives of said George F. Gilman, deceased, with respect to 
which of them are entitled to share in his real and personal estate, it being 
clalmed and alleged by the relatives of the half blood that the said George 
F. Gilman was, at the time of his death, a résident of the state of New York, 
under and by vîrtue of the laws of which state the said relatives of the half 
blood are entitled to share equally with the relatives of the whole blood of 
like degree and consanguinity; whereas, on the contrary, certain of the 
relatives of the full blood claim that said George F. Gilman was at the time 
of his death an inhabitant and citizen of Bridgeport, in the state of Con- 
necticut, and that under and by virtue of the laws of that state the relatives 
of the half blood are not entitled to share in the estate of said décèdent, 
which they claim must be divided solely among the relatives of the whole 
blood. That, as your orator is informed and believes, a further question 
eonnected with their birth has also arlsen among the relatives of the said 
deceased, it being clalmed by certain of them that certain others are not 
lawfully entitled as next of kin to share in the distribution of said estate. 
under the laws of whichever state the said question is to be determined. 
That the said question so arlsing between the next of kin of said George 
F. Gilman, deceased, threatens, unless restrained by tlie judgment of this 
honorable court, to be bitter and protracted, and to be prolonged for many 
years, and that the détermination of said question Is so far involved in 
doubt, and the parties claimlng to be Interested therein are so numerous 
and so widely distrlbuted as to résidence, that a multipllcity of actions will 
be necessary to détermine the same, and that a final décision of said ques- 
tion can only be reached after long and expensive litigation; but that your 
orator is informed and believes it is immaterial to détermine said question, 
in View of the fact that by agreement with the said George F. Gilman 
ail of his estate, both real and personal, shall belong to your orator after 
his death, and that the contest o( said question will unnecessarily waste 
the said estate, to the irréparable damage and injury of your orator. 

"Flfteenth. And your orator further respectfully shows to this court that 
by reason of the diverse résidences of the relatives and next of kin of said 
George F. Gilman, deceased, and by reason of the wide distribution of bis 
property and estate, so that the same is not ail situated within the juris- 
dlction of this honorable court, or of any other court of like jurisdiction, it 
is impossible for your orator to join the said next of kin In this action, but 
that it is the intention of your orator, upon due proof of filing of this blll, 
to commence an action In the city ani state of Kew York, where most of 
the relatives of said George F. Gilman réside, and where, as your orator is 
Informed and believes, the others or most of them may be found, enjoining 
and restraining them, and as well the administrators appointed in said state, 
from instituting and maintaining the said vexations and numerous litiga- 
tions, or from Interfering with the property or estate of said George P. Gil- 
man, deceased, and especially the said tea business, and from doing any 
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other act or thing In the premlses to the damage and Injury of your orator, 
to the end thât her tltle to thè propèrty, of which said George P. GUman died 
seised and posâessed may be determined In tUls action against the personal 
représentative of said George F. Gllman, deceased, and without a multiplic- 
ity of actions. 

"Sixteenth. And your orator further shows that the said défendant George 
W. Smith has or claims to hâve some Interest in the property and estate 
of the said George F. Gilman, deceased, but vrhether the said claim Is as a 
creditor of said Gilman, or as a copartner wlth him in said business, or oth- 
erwise, your orator is unable to state; but she allèges upon information and 
belief that the said George W. Smith has no claim In or to said property, 
and makes him, by this her bill, a party hereto, to the end that he may 
assert and prove his said claim, or be forever enjoined from maintaining 
the same. 

"Seventeenth. And your orator further shows that ail of the aforesaid mat- 
ters and things are of the value of over $2,000, and are within the jurisdic- 
tion of this court. In considération whereof, and forasmuch as your orator 
is remediless in the promises by the strict rules of eommon law, and can only 
liave relief in a court of equlty, where matters of this nature are properly 
coguizable and reiievable, and to the end, therefore, that the said défendants 
may, if they can, show why your orator should not hâve the relief hereby 
prayed, and may make a full disclosure and discovery of ail matters afore- 
said, and according to the best and utmost of their several and respective 
knowledge, remembrance, information, and belief, fùU, true, direct, and 
perfect answer make to the matters herelnbefore stated and charged, but 
iiot under oath (an answer under oath being hereby expressly waived), and 
that the said défendants may be perpetually enjoined and restrained from 
the violation of your orator's rights, and especially from interfering in the 
«•onduct of the défendant George H. Hartford in the business carried on by 
him as surviving partner of the said George F. Gilman, under the name and 
style of the 'Great American Tea Company' and the 'Atlantic & Pacific Tea 
Company,' and to the end that the rlght of your orator in and to the prop- 
erty of the said George F. Gilman may be adjudged and determined, and to 
the end that the said Bridgeport Trust Company be instructed with respect 
thereto, your orator prays that your honors may grant a writ of injunction, 
issulng ont of and under the seal of this honorable court, perpetually enjoin- 
ing and restraining the said Bridgeport Trust Company, as administrator as 
aforesaid, of George F. Gilman, deceased, its elerks, attorneys, agents, serv- 
ants, and workmen, and the said défendant George "W. Smith, from inter- 
fering with the business conduoted under the name and style of the 'Great 
American Tea Company' and the 'Atlantic & Pacific Tea Company,' or sell- 
ing and converting into money any of the real property and securities be- 
longing to the estate of the said George F. Gilman, deceased, except in so 
far as a sale of the same shall be found necessary to ralse moneys where- 
with to pay the debts owed by said George F. Gilman to persons in the 
state of Connectlcut, as the same shall be ascertained In due course of ad- 
ministi'atlon, and from doing any other act and thing adverse to the rights 
of your orator In the premlses. And your orator further prays that it shall 
be decreed by this honorable court that the said défendant the Bridgeport 
Trust Company, as administrator as aforesaid, perform according to its true 
intent and meaning the agreement of the said George F. Gilman, made with 
your orator in his lifetime, that she should hâve and continue to enjoy his 
property after his death in the same manner as if she had been his daughter, 
and sole helr and next of kin, and that the said défendant the Bridgeport 
Trust Company be decreed, upon due administration and settlement of said 
estate, to deliver and pay over to your orator such assets as remain In its 
hands in like manner as if she were the sole helr and next of kin of said 
intestate. And your Orator further prays that a provîsional or preliminary 
Injunction be Issued, restraining the said défendant the Bridgeport Trust 
Company from any further interférence with the business of the said the 
Atlantic & Pacific Tea Company, and the Great American Tea Company, aijd 
with the défendant George H. Hartford as surviving partner of the said 
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George F. Gilman, and for such other and further order during the pendency 
of this action as the case may require and to your honorable court may seem 
meet. * * *" 

Hatch & Wickes and Daniel Davenport, for complainant. 
George P. Carroll, for respondents. 

PLATT, District Jtidge. There is a pertinent reason why the court 
should proceed with abundant caution in passing upon the exceptions 
to the complainant's bill, and this, briefly stated, is that reason: 
Whatever shall be stricken out will hâve passed away from the conten- 
tion absolutely until remédiai action shall be invoked and granted. 
To place the case where the latter course becomes a possibility would 
produce an awkward, unnatural, unwieldy, and unwise situation. 
The court is naturally inclined to commit its intelligence and its con- 
science to some extent to the conclusions reached by the spécial 
master; but as the présent incumbent was not responsible for the 
référence, and as such référence can only appear unnecessary, it may 
be well to approach the matter unhampered so far as possible by ad- 
vice. 

The master finds (l) that it was proper to allège that the late George 
F. Gilman carried on the tea business "in copartnership with one 
George H. Hartford," and (2) that it was improper to allège that such 
copartnership business became extremely profitable and the good will 
of great value. I agrée with his first conclusion, and disagree with 
his second. Exceptions i and 2 are overruled. 

He finds (3) that it was proper to spread on the record the picture 
of Mr. Gilman's troubles with relatives, and (4) that such troubles led 
to an estrangement. I agrée with the master, and exceptions 3 and 
4 are overruled. 

He finds (5) that it was improper to allège that the said Gilman 
made no will. I cannot agrée with him. The allégation" is in the 
highest degree essential to the symmetrical construction of the plain- 
tiff's contention. Having alleged that George F. Gilman had adopted 
the complainant as his daughter, and had promised to give her ail his 
property in return for her services rendered, the demand for a spécifie 
performance would be of too fragile a nature to warrant bothering 
this or any other tribunal if he had made a will thereafter. It is equally 
clear that, if he had made one conforming to his promise, the way oi 
relief would hâve been évident. The allégation is not absolutely im- 
pertinent and immaterial, and in such a case the rule demands that it 
be retained. Exception No. 5 is overruled. 

He finds (6) it was pertinent to allège that New York adminis- 
trators were appointed. Exception No. 6 is overruled. 

He finds (7) that it was impertinent to allège that the relatives ob- 
ject to the appointment of the trust company as Connecticut adminis- 
trator, and hâve appealed, or threatened and intend to appeal, from the 
décision of the probate court, and (8) also impertinent to allège that 
the complainant had no notice of the proceedings in the probate court 
aforesaid. At the présent time, the relatives hâve either appealed, or 
they hâve not. If an appeal has been taken, and has either been dis- 
posed of or is pending, the complainant may state the fact. She 
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should eraîse what she daims the relatives threaten to do. She may 
also stàté thé fact that the proceedings were without notice to her, if 
that be the fact. Exception No. 7 is modified. Exception No. 8 is 
overruledi 

He finds, as to exceptions 9 and 10, that it is impertinent to allège 
how the tea stores became valuable, and how interférence with them 
in the manner proposed will destroy that value. I agrée with the 
master. Exceptions 9 and 10 are sustained. 

He finds that the allégations of the thirteenth and fourteenth para- 
graphs (under exceptions 11 and 12) are impertinent. Exception 11 
relates to paragraph 13. Complainant in eflfect says that she is trying 
to collect certain checks and drafts which Mr. Gilman gave her for 
value, and that the administrators object and propose to contest. I 
agrée with the master. Exception 11 is sustained. Exception 12 
refers to paragraph 14. It is thercin alleged that disputes hâve arisen 
between relatives of the half blood and relatives of the whole blood, 
and that the expense and delay resulting therefrom would be avoided, 
if this contention results in the Complainant's favor. I cannot agrée 
with the master that this is impertinent from every point of view. Nor 
do I agrée with the complainant that the facts should be stated so 
minutely. The complainant is entitled to state the gênerai fact that 
much expense, trouble, and delay is likely to follow the présent condi- 
tion of afifairs; but she must confine herself, both in statement and 
proof, to the gênerai situation. It is clearly incompétent to follow out 
lines which might lead to interminable confusion. Exception 12 is 
modified. 

Exception 13 relates to fifteenth paragraph, and the master thinks 
the paragraph should remain. It allèges in brief that the relatives 
are so scattered and the property so widely distributed that it is im- 
possible for the complainant to join ail the parties referred to, but that 
she intends to institute another action in New York, endeavoring 
thereby to restrain them from interfering with the property and with 
the tea business especially, so that in the end the title to the Gilman 
estate can be sèttled in this action. Say what one may of thèse alléga- 
tions, they are not serions or harmful to the respondents. If com- 
plainant has followed up her intention, there is no reason why this 
court should be kept in ignorance thereof. If she has not donc so, 
the respondents can easily show the futility of the intention. I agrée 
with the master, and exception 13 is overruled. 

As to the cost of the référence: The order was passed May 27, 
1901, and purports to hâve been based upon the motion of both parties. 
In the finial outcome the balance of advantage appears to hâve accrued 
to the complainant, and yet in some respects the contention of the re- 
spondents has been sustained. The master has waited painfully long 
for his modest demand. Let the complainant pay one-fourth and re- 
spondents three-foiirths of the master's charges ; the amounts expend- 
ed to abide the judgment of the court on the merits. 
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THE N. & W. 2. 

THE VEEMONT. 

(District Court, S. D. New Yorli. Aprll 15, 1903.) 

1. Collision— Stbam Vessbls Crossing— Duty to Vbsskl Havino Right of 
Way to Kebp Her Codksb. 

A tug was coming down East River light, with a strong ebb tide, at 
a higli speed, probably exceeding 12 miles an hour over the land, as 
tlie ferryboat Vermont was starting across from Broolilyn. The Ver- 
mont signaled her intention of crosslng aliead as the tug was some dis- 
tance up the river, but, receiving no answer, she stopped, the tug being 
the privileged vessel. The tug was on a course which would hâve talsen 
her from 100 to 200 feet to the westward of the Vermont, but, after 
overtaliing and passing two other vegsels, she changed her course sev- 
eral points to port, and almost at once came into collision with the Ver- 
mont. Eeld, that the tug was in fault for the collision because of her 
change of course; that the Vermont was not chargeable with contribu- 
tory fault either because her lookout was not properly attending to his 
duties or because she did not stop sooner or reverse, since she stopped 
well off the tug's course, which was ail that could be required of her. 

In Admiralty. Suit and cross-libel for collision. 

Wilcox & Green, for Brooklyn Ferry Co. of New York and The 
Vermont. 

Convers & Kirlin, for Baltimore & Boston Barge Co. and The N. 
& W. 2. 

ADAM S, District Judge. Thèse actions arose out of a collision in 
the East River, between the ferryboat "Vermont," belonging to Ihe 
Brooklyn Ferry Company of New York, and the steamtug "N. & 
W. 2," belonging to the Baltimore and Boston Barge Company, on 
the 27th day of January, 1902, about i :i5 o'clock P. M. The Ver- 
mont is a side wheel ferryboat about 160 feet long, running on a ferry 
between Broadway, Brooklyn, and the foot of Grand Street, Man- 
hattan, and was making a trip from Brooklyn to Manhattan. The 
tug is a steel océan going tug about 135 feet long, and was pro- 
ceeding light, down the river, bound for Hoboken. The tide was 
strong ebb. The weather was clear and the wind light from the west. 

Coming down the river ahead of the No. 2 and somewhat nearer 
Manhattan, were the tug Transfer No. 7, with a car float on each 
side, and the tug Dalzell, light. The No. 7 was in about the middle 
of the river. The Dalzell was between her and the Brooklyn shore 
not more than 75 feet away. Two other tugs with tows, bound down 
the river, the M. J. Moran and the Théodore Smith, were somewhat 
further up the river, the Moran being nearer the Brooklyn shore than 
the Dalzell and the Smith nearer the Manhattan shore than the No. 
7. There was not very much différence in the speed of ail thèse boats, 
which was probably at the rate of 8 or 9 miles per hour over the 
ground. 

As the Vermont left her slip, she put her helm hard-a-port. This 
was necessary to overcome the efïect of the ebb tide. She started at 
the full speed of her engine but could not immediately get under full 
headway. When she came out of her slip, the leading tugs were 
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about opposite Houston Street on the Manhattan side, and Grand 
Street on the Brooklyn side. The Manhattan destination of the Ver- 
mont was about opposite her starting place on the Brooklyn side. 
There was ample room for the Vermont to cross ahead of the leading 
tugs with her helm hard-a-port, without interfering with their navi- 
gation, and she blew a signal of two blasts of her steam whistle to 
indicate that she intended to take that course. No. 7 answered with 
a signal of two. There is some conflict as to whether the Dalzell an- 
swered this signal or not. According to the testimony of No. 2 she 
did not hear the signal. The Smith and the Moran both heard it, 
but were not afifected in any way by the Vermont's proposed naviga- 
tion and did not respond. The Vermont, after waiting an interval 
for a response from No. 2, during which she proceeded about a 
length from the outer end of the slip, slowed her engine and bleW 
another signal of two blasts. The Dalzell did respond to this signal 
with a signal of two blasts. According to the testimony of No. 2 
she did not hear the Vermont's signal. Not hearing from No. 2, the 
Vermont stopped her engine. In the meantime her helm had been 
kept hard-a-port, with the efifect of causing her to head somewhat 
up the river and meeting in that way the strong tide, her headway 
was quickly overcome, and she came to a stand-still in about the cen- 
tre of the river. 

No. 2 claims that she blew two signais of one blast each to the 
Vermont. TheSe signais were not heard on the Vermont. Most 
of the witnesses did not hear them. The Dalzell heard two sharp 
single blasts of a whistle, a few seconds apart, from a vessel behind 
her, presumably No. 2, but it was understood on the Dalzell, that if 
the signais were from No. 2, they were given to her as overtaking sig- 
nais, which would hâve been proper under the circumstances. 

Theré is a dispute as to the speed No. 2 was making over the 
ground, the Vermont claiming that it exceeded the rate of 12 miles 
per hour and the No. 2 claiming that it was under 10 miles. It was 
conceded by the No. 2 that she was proceeding under full speed bells 
and that her ordinary full speed at sea is iiyi knots, but she contends 
that, owing to reduced boiler pressure and not running with her steam 
valves wide open, she was not going over 9^ miles. I am inclined 
to believe that her estimate of speed is too low. She has failed to 
adequately explain how her ordinary full speed of Iij5^ knots in still 
water, aided by the current in the river, estimated to amount to 
about 4 miles per hour, was reduced so materially. It is reasonably 
clear that her speed was considerably in excess of the admitted rate. 

Whether the Vermont had room to pass safely ahead of No. 2, in 
view of the latter's excessive speed, is uncertain. But, in any event, 
she did not attempt it in the absence of an assenting signal, and 
while she did not reverse, she stopped her headway, with the aid of 
the tide, befoie reaching No. 2's course, which was somewhat towards 
Manhattan. When No. 2 came up to No. 7 and the Dalzell, she 
chose a course between them, though it made a very close shave, 
admittedly not more than 20 feet away from either, and went so 
close to the Dalzell that the latter had to change her course to avoid 
danger of collision. A continuance of this course would hâve car- 
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ried No. 2 clear of the Vermont with a margin of from 100 to 200 
feet; but just after passing the No. 7 and the Dalzell, and when 
within a short distance of the Vermont, she suddenly changed her 
course several points to port and quickiy brought about the col- 
lision, No. 2 striking, with her starboard bow, the Vermont, on her 
starboard bow, with the effect of seriously damaging the Vermont and 
causing some injury to herself. No. 2, while admitting the change of 
course, dénies that it was made by a change of her helm but allèges 
that she was in danger of collision, through a forward movement on 
the part of the Vermont, to avoid which, she reversed her engine full 
speed and that the efïect of the reversing, while finally arresting her 
headway before the colHsion so that she was only moving ahead with 
the current, was to throw her stern to starboard and her bow to 
port. No. 2 had a right handed propeller, and it is generally observed 
that the efïect of such a screw in reversing, i. e., turning to the left, 
is to throw the vessel's stern the way the screw is going, if it has 
any efïect while the vessel is moving forward. In this case, the 
natural resuit from reversing would hâve been to throw the stern 
in exactly the opposite direction from that which No. 2 claims. No 
explanation is ofïered of the claimed unusual efïect. It is simply 
stated that this vessel and another similar vessel were so afifected by 
the action of their screws. In the absence of some explanation, I 
conclude that the change of course to port was the resuit of star- 
boarding the helm, especially as many witnesses testify that No. 2's 
speed forward continued with little abatement to the time of collision. 
As I hâve already found that the Vermont was net going ahead at the 
time, it foUows that the severe crash of the collision and the damage 
from it, were due to a forward movement of No. 2. The departure 
from her course was without justification, in view of the fact that the 
Vermont ofïered no obstacle to its being kept. It is probable that 
those on No. 2 supposed the Vermont was proceeding ahead and 
that a collision might occur if No. 2 kept on, but this supposition was 
erroneous and no doubt due to the failure to make accurate observa- 
tions, through attention being altogether given to No, 2's hazardous 
navigation in proceeding between the Dalzell and No. 7. 

The place of collision was about the middle of the river, a little 
below the Manhattan slip of the Vermont. 

Upon the foregoing facts, I must find the No. 2 in fault for not 
maintaining her course. No doubt her navigation was unskillful and 
reckless in other respects, but this fault stands forth prominently and 
is sufhcient to condemn her. 

It is insisted by No. 2 that the Vermont was in fault in several par- 
ticulars, viz : 

1. In not having a lookout forward and properly attending to his 
duties. 

2. In not keeping out of the No. 2's way pursuant to Article 19, 
and for failing to avoid crossing ahead of the tug, as required by 
Article 22. 

3. In not stopping sooner and in that she did not reverse her en- 
gines before the collision as required by Article 23. 

The Vermont's lookout was stationed under the hood of the cabin 
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instead of on the bow and the testimony indicates that he was not 
attending to his.duties. i If it were not clear that the neglect of the 
Vermont in this pafticular did not contribute in any way to the col- 
lision, I should hold her in fault, but when it appears that everything 
the lool^out could hâve seen or advised the pilot of was seen and 
known by him and that the Vermont performed her duties as well 
without the lookout's aid as she could do with it, I must disregard 
the neglect. It is too uncertain about the signais of No. 2 having 
been given to the Vermont to attach much importance to them. 
Moreover, if they were given and had been heard, it would not hâve 
changed the situation. The navigation of the Vermont when she did 
not receive an assent to go ahead was in conformity with an insist- 
ence by No. 2, of her right to pass ahead, which the Vermont 
yielded to. 

I hâve found above that the Vermont did not in any way interfère 
with the course of No. 2 and that if the latter had maintained it, 
there would hâve been no collision. The signais of the Vermont 
could hâve been of no embarrassment to No. 2 because she did 
not hear them. 

The Vermont stopped in time to avoid the course of No. 2 and she 
could not be expected to back away from an apparently safe position, 
in the expectation that No. 2 would improperly change her course. 
Moreover, a reversai would not hâve avoided the collision in view of 
the speed of No. 2. 

It has been stated in support of the contention that the Vermont 
did not overcome her headway before the collision, that the No. 2 
was swung around to port and up the river from the effect of the 
blow, but such resuit did not necessarily follow from a forward 
movement on the part of the ferryboat. The tug was already swing- 
ing to port before the collision and contact between her starboard 
bow and a stationary object would hâve a tendency to throw her 
head up the river, especially as her stem would be swung rapidly 
down the river by the strong tide. 

It follows that No. 2 must be held solely in fault for the collision. 
Decree for the Ferry Company, with an order of référence. The libel 
of the Barge Company is dismissed. 



In re THOMPSON. 

(District Court, S. D. New ïork. March 24, 1903.) 

No. 3,240. 

1. BANKRDPTCT — JURISDICTION OF CODRT — OrDER AGAINST ASSIGNEE. 

A court of toankruptcy has Jurisdiction to brlng In an assignée for the 
beneflt of creditors of the bankrupt under an assignment which con- 
stltuted an act of bankruptcy, and to requlre him to turn over to the 
trustée or aceount for the property which came Into bis hands under the 
assignment. 
8. Chattbl M0RTGA6K— Failtjrb to Record— Validitt as aqainst Assignée. 
An unrecorded chattel mortgage which Is good between the parties is 
valid as agalnst the mortgagor's assignée for the benefit of creditors. 

T 2. See Chattel Mortgages, vol. 9, Cent DIg. § 256. 
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In Bankruptcy. On review of décision of référée. 
The foUowing is the opinion of Référée Coxe : 

William Thompson, the bankrupt above named, was, on and prier to No- 
vetaber 27, 1900, engagea in the livery stable business, at No. 57 Irving 
Place, borough of Manhattan, New York City. On said 27th day of No- 
vember, 1900, Thompson made, executed, and delivered a gênerai assign- 
ment for the alleged beneflt of his creditors to Herman R. Murray, under 
which assignment the said Murray duly qualifled and entered into possession 
of the property formerly belonging to Thompson. 

On December 4, 1900, William B. Parklnson and others flled a pétition In 
thls court in involuntary bankruptcy against Thompson, and thereafter, on 
December 26, 1900, Thompson was duly adjudicated an involuntary bankrupt. 
On February 26, 1901, Isaac 0. Wilson was duly elected by the creditors 
trustée of the estate in bankruptcy, and he thereupon duly qualifled, and bas 
since been acting as such trustée. 

On Mareh 4, 1901, upon the application of said trustée in bankruptcy, au 
order was made by the district judge of the tFnited States for this district, 
directing that Herman R. Murray "forthwith dellver to said Isaac C. Wilson, 
trustée herein, ail books, papers, and documents of any description now in 
his possession relating to the estate of William Thompson, bankrupt, and 
that he présent in this court, at a term thereof to be held at the post office 
building, in the borough of Manhattan, city of New York, on the 6th day of 
March, 1901, at 10:30 o'clock in the forenoon, or as soon thereafter as counsel 
can be heard, an account of ail the moneys and papers recelved by him 
belonging to the said estate of William Thompson, bankrupt, and thereupon 
deliver and pay over to said Isaac 0. Wilson, trustée, ail property and moneys 
as the court shall direct." Thereafter, and by an oral order of said United 
States district judge, the matters included in said order were referred to the 
undersigned, being the référée in charge of the case, for further proceedings. 
No question is made that this is the purport of the oral order, both the coun- 
sel for the trustée and the counsel for the assignée Jolnlng in a statement on 
the record to that effect. 

Pursuant to this order, said Herman R. Murray was examined, and sub- 
mitted an account of his receipts and disbursements as assignée. In this 
account the only assets with which the assignée charges himself are collec- 
tions made on certain accounts due the bankrupt, assignor, amountlng in 
the aggregate to $1,138.97. As against this the assignée crédits himself as 
follows: Wages earned within three months of bankruptcy, $398.75; petty 
disbursements, $8.52; wages for labor subséquent to the assignment, $166.05; 
gas bllls, $73.80; fee of counsel for assignée, $250.00; premium on assignee's 
bond. $20.00 — leaviug a balance of $221.85, which the assignée ôither has 
paid or is ready to pay over to the trustée. 

The trustée objects to ail of the items of crédit above set forth, except the 
flrst two; and, as the resuit of the examination in thèse proceedings of the 
bankrupt and the assignée and other witnesses, he further clalms that the 
assignée has wrongfuUy appropriated other property of the bankrupt, and 
that he should be compelled to surrender the same or its proceeds to the 
trustée In bankruptcy, in addition to the sums above objected to. In order 
to arrive at a conclusion, It will be necessary to consider ail thèse claims 
together. 

It appears that at the time of the assignment there were upon the prop- 
erty of the bankrupt certain chattel mortgages. According tp the testimony 
of Mr. Murray, there was a flrst mortgage, covering certain borses, in favor 
of Piss, Doerr & Carroll, upon which there was due $400. There was a 
second mortgage in favor of Hincks & Johnston, executed January 21, 1899, 
covering ail the property the assignor had in his business (except perhaps 
the harness and electric motor, covered by the Murray mortgage hereinafter 
mentioned), and including many carriages, as well as borses and other prop- 
erty, which mortgage was glven to secure an Indebtedness of $46,757.10, of 
which there was claimed to be due at the time of the assignment $29,150. 
There was also another mortgage In favor of Herman R. Murray, likewise 
executed January 21, 1899, to secure $5,625, and covering 21 borses, 20 sets 
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of liarness, and 1 electric motor; On this mortgage $1,000 had been paid, 
leaving an Indebtedness thereon,, at the time of the asslgnment, of $4,625. 
The herses covered by the Fiss, Doerr & CarroU mortgage were also included 
in the Hiffiçk(s & Johnston mortgage, It belng a second mortgage as to them, 
and thé 21 horses covered by the Murray mortgage were also included In the 
Hincks & Johnston mortgage, It being a second lien as to them. 

Murray, at the time of the assignment, was, and for many years had 
been, a member of the flrm of Hlneks & Johnston, who were carriage makers 
of Bridgeport, Oonn. 

TJpon the assignment, Hincks & Johnston, wlth the permission of Murray, 
the assignée, took under their mortgage, as is testifled by the partner Hincks, 
between 50 and 60 carriages. There Is some conflict of testlmony as to pre- 
cisely the number of carriages taken by them, some of the wltnesses placing 
the number hlgher than Mr. Hincks, especlally wlth regard to certain han- 
soms, ail the ptber witnesses testlfylng that there were 10 or 12 more 
hansoms than were accounted for by Mr. Hincks. However this may be, 
it seems that Hincks & Johnston took ail they eonsidered necessary in order 
to satisfy their debt, so that they were wllling to forego any claim upon the 
horses, harness, or other property. Mr. Hincks at the hearlng of June 13, 
1901, repeatedly stated, in the most clear and positive terms, that Hincks 
& Johnston made no daim on the horses and other property except the ve- 
hicles, and that they waived ail claim to such property. 

Mr. Hincks testified as follows: "Q. This mortgage, Mr. Hincks, appears 
to cover other property thaû carriages. A. Yes. Q. What became of that 
other property? A. I don't know. I say I don't know offlcially. We had 
nothing to do wlth It at ail. I told Mr. Murray that I didn't care to bother 
with horses or property of that klnd, and the assignée took it. Q. So that 
the flrm of Hincks & Johnston made no claim to 119 horses, or about that 
number, that, were covered by this chattel mortgage? A. No, sir; we had 
nothing to do wlth the horses or other property, except the carriages. Q. 
What becamè of those horses? A- I don't know. I suppose they were sold 
by the assignée- Q. And you wlsh to be understood as saying that you 
waive ail clalms — A. We waive ail claim to ail of that property. Q. And 
also to ail robes and llveries and haniess? A. Yes. * ♦ * Q. You ne ver 
clalmed to take that property? A. No; we never had any property except 
the carriages at any time." 

And, being agaln questloned upon this subject, Mr. Hincks testifled as. 
fpUows: "Q. Wlth référence to the horses that appear on the schedule, and 
ail the other property that appears ta the mortgage, I understand you to say 
that you waive ail claim to those? A. Yes, gir; they haven't come into our 
possession at ail, and we didn't assert any claim and we never shall. Q. 
Therefore you waive any rights to those tbat you might bave under the mort- 
gage? A. Don't understand me às walving any rights of Mr. Murray. I 
am speaking now for myself and Mr. Johnston. I don't know that I ought 
to speak for Mr. Murray; but as an entity, the flrm qt Hincks & Johnston, 
those don't enter into Its assets at ail. Q. They are waived by that flrm? 
A. Yes." 

I am unable to understand this testimony otherwise than as asserting that 
the flrm of Hincks & Johnston waived ail claim of lien to any of the prop- 
erty covered by their mortgage, except thè carriages; that they, of course, 
did not assume to waive any rights of Mr. Murray Individually, but that 
ail the rights of the flrm of Hincks & Johnston, including whatever rights 
Mr. Murray had as partner of that flrm, were walvéd. This being so, it 
would follow that ail the balance of the property covered by this mortgage 
which was not covered. by either the Fiss, Doerr & Carroll or the Murray 
mortgage would revert to the assigner for the beneflt of hls gênerai creditors. 
And this js the contention of the trustée. On the contrary, Mr. Murray, the 
partner of Hincks & Johnston, and the assignée for the beneflt of ail the 
creflitors, took not only the property covered by hls own mortgage, but sub- 
stantially àll the other property of the assigner which had not been taken 
by hls partners, to the entire exclusion of ail the gênerai creditors, of Whom 
there are over 40, holding clalms amounting in the aggregate to more than 
?18,{)00. 
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When confronted wlth this testlmony of Mr. HIncks, Mr. Murray upon a 
subséquent day had Mr. Hincks appear agaln before the référée, who, under 
the objection of the trustee's attorney, attempted to explain Ms former tes- 
timony by statlng substantlally that what he meant to say was that the 
firm of Hincks & Johnston had released or assigned or given to Murray the 
lien under the Hincks & Johnston mortgage on the balance of the property 
other than the carriages. But I hardly think that this position is tenable. 
The acts of Hincks & Johnston, as well as the clear and positive testimony of 
Mr. Hincks, show that they eonsidered their mortgage satisfled when they 
took the vehicles. They state that they sold some at once, and that others 
they took to their factory in Brldgeport and were repairing and renovating 
them (or the purpose of reselling, and from the testimony it is not unreason- 
able to infer that as a matter of fact they secured repayment In this mauner 
of their entire debt. Furthermore, it is hardly crédible that unless they were 
paid they would voluntarily hâve relinquished ail this valuable property 
wlthout considération. But even assuming that this was not so, and that 
they owned something which could be assigned to Murray, there was, and 
under the circumstances could be, no assignment. It is not claimed that 
it was in writing, and a considération running from Murray to Hincks & 
Johnston Is entirely lacklng. The only considération suggested by Mr. 
Hincks Is that Murray was to ship the carriages to them without charge, 
but this might well hâve been Murray' s légal duty as assignée, as if the 
property was to be made to realize more by such action. 

Murray paid to Fiss, Doerr & Carroll the amount of $400 due upon their 
mortgage, and the horses covered thereby came under the lien of the Hincks 
& Johnston mortgage, under which they were sold and the proceeds appro- 
priated by Murray. 

On the évidence I am constrained to hold that ail that Murray was entitled 
to hold as a secured créditer, and as against the gênerai creditors, is the 
property covered by his own mortgage, together with the $400 paid to Fiss, 
Doerr & Carroll. 

The testimony as to the précise number of horses In the stable at the tlme 
of the assignment is conflictlng. The witnesses Walsh and Sadler estimate 
the number at 70, and the witness Lennon at Î5. Mr. Murray testifles that 
there were 63 horses in ail, of which he says that 10 were boarders or be- 
longed to other people, and were taken away by their owners, leaving 53 
belonging to the bankrupt at the tlme of the assignment. Now, Murray's 
mortgage covered only 21 horses, and it Is presumable that some may bave 
died or heen sold between the exécution of the mortgage and the assignment; 
indeed, Murray himself hi his examination says there "were a good many 
short." But giving him crédit for the full number of 21, and on his own 
testimony as to the number in the stable being but 53, there appears to hâve 
been 32 horses taken by Mr. Murray on this account. The testimony shows 
$100 each to be a conservative estimate of the value of thèse horses, and I 
think that on this account Murray should surrender to the trustée the 
amount of $3,200, less the $400 paid to l'Mss, Doerr & Carroll, or the sum of 
$2,800. From the assignee's own inventory it appears that some 42 sets of 
hamess, appraised for the assignée at the sum of $935, were on the same 
theory taken by Murray. It is not claimed that the 20 sets of hamess cov- 
ered by Murray's own mortgage are included in thèse, and I therefore con- 
clude that Mr. Murray should account to the trustée in bankruptcy for the 
value of this harness, to wit, $935. 

In this same inventory likewise are put down the following items: Lot 
of robes and blankets, valued at $30; ofBce furniture, valued at $100; quan 
tity of livery coats, valued at $150. There is grave discrepancy between 
Mr. Murray and the other witnesses as regards the quantity and value of 
this property. The appraisal, like that of the harness, was made by the 
assignee's own appraisers. That thèse appraisals are at least low enough is 
indicated by the fact that the electric motor, which was included In Murray's 
own mortgage, appraised at $100, brought, when sold, $250. The property 
was not sold at public auction, but to varions parties in the stable at private 
«aie, and It is testified that, as to much of it, the persons to whom it had 
been sold at private sale, immediately, and in the same place, sold it at 
122 F.— 12 
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auCtion. Presumably at thls auction sale thèse purchasers obtained a profit 
over what they had pald for the property to Mr. Murray, and It might well 
be, upon ail the évidence, that Mr. Murray should be charged with a larger 
ambunt than that at which he values thls property. I hâve coneluded, how- 
evér, to take the assignee's own valuatlon as to thèse Items, and find, there- 
fore, that he Is further Indebted to the trustée In bankruptcy on thèse ac- 
counts in the amount of $280. 

In the Hincks & Johnston mortgage were further Included 18 other horses. 
It appears from the testimony that on or about July Ist, preceding the assign- 
ment, 20 horses were sent by Thompson to Murray's farm at Canastota, 
N. Y., to be turned out to pasture, and that Murray kept them there for flve 
months at the priée of $10 per month. Two of thèse horses died during thls 
tlme. After the asslgnment, Murray sold thèse horses for $1,700. His lien 
for the keep of thèse horses, aceordlng to his own statement, is $900, and 
this séems to be a libéral amount, sinee It Is testlfied that from $6 to $8 a 
month Is the usual charge for pasturage. I am disposed, however, to allow 
Mr. Murray the full amount he claims on this account, and It therefore fol- 
lows that he is indebted to the trustée in bankruptcy for the balance of the 
amount receivéd at the sale of thèse horses, over the lien for keep of $900, 
that is to say, $800. 

It further appears that one Frank A. O'Donnell claimed to hâve a mort- 
gage où elght other of Thompson's horses, and that the assignée, Murray, 
upon this theory, let Mr. O'Donnell take eight horses out of the stable. It 
appears, however, that he dld so on the mère statement of Mr. O'Donnell 
that he had a mortgage, and without any investigation whatever as to the 
fact, «r as to whether the mortgage, if otherwise valid, had ever been filed 
or recorded or not. It appears in évidence that no such mortgage ever was 
flled or recorded, and, thls being so, it was not valid as against Thompson's 
creditors. Lien Law, § 90, Laws N. Y. 1897, p. 536, c. 418. Thèse horses 
weré testifled by some witnesses to be ttie best In the stable, and to be of 
the value of $1,500. Murray, however, values them lower. I think on ail 
the testlnlony there can be no doubt that thèse horses were worth at least 
$1,200, and It cohsequently follows that Mr. Murray is indebted to the trus- 
tée in bankruptcy In thls further amount of $1,200. 

The trustée Ih bankruptcy further shows, by the examination of the bank- 
rupt's bookkeeper, that the bankrapt's books show, and that the fact was, 
that between the date of the chattel mortgages, January 21, 1899, and the 
date of the asslgnment, horses, harness, and other stable property had been 
purchased by the bankrupt at a cost of, and of the value of, $1,930.50. Most 
of this value is represented by horses, of which there are 13, and it is 
signiflcant that in the administration of the esta te no attempt was made by 
Mr. Murray to separate thèse horses and property — which under no theory 
could be deemed subject to elther ôf the mortgages — from that claimed to be 
so subject. Althougb it might well be claimed that this property should be 
separately accotinted for, and that it, or so much of it as had not been de- 
stroyed or disposed of between January 21, 1899, and the date of the asslgn- 
ment (and none was shown to hâve been), should be surrendered to the trus- 
tée, stlll, foUowing the course I hâve pursued ail along, of taking Mr. Mur- 
ray's testimony as correct as to the amount and kind of property coming 
into his hândsy I wlll assume hère that this property formed part of that 
sold or disposed of as testifled to by him. 

Corning, now, to the trustee's objection to the assignee's account as flled, 
as above ^et forth, I hâve coneluded that the item of $393.75 should be al- 
lowèd, as it represents claims which would be entitled to priorlty of payment 
out of the assets by the trustée In bankruptcy. The amount of $8.52, petty 
dlsbursements, is also allowed. 

The trustée objects to the payment for gas and for labor subséquent to 
the asslgnment, upon the ground that thèse were used and employed sub- 
staiitially tb enable Mr. Murray tO' coUect his own debt at the expense of 
thé geiieral creditors. I thlnk it must be admltted that, on the accounting 
so far made by Mr. Murray, this contention Is unanswerable. If, on the 
other hand, Mr. Murray should account to the trustée in the manner herehi 
dlrécted, then thèse payment» wîU probably reasonably bave inured to the 
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beneflt of ail of the creditors, and should be allowed. I wlll therefore allow 
thèse two items, aggregating $239.85, provided the assignée account to tUe 
trustée in the manner herein directed. 

The only other two items objeeted to by the trustée are $250 counsel fee 
to the assignee's counsel, and $20 premium on his bond as assignée. Thèse 
payments I consider in substantially the same category as the last. If the 
services of counsel were rendered in advising the assignée as a représentative 
of, and for the beneflt of, ail the creditors, the charge is reasonable, and 
should be allowed. If, as urged by the trustée, the services were rendered 
in advising the assignée how he could, under légal guise, take property right- 
fully belonging to the gênerai creditors, then surely it should not be allowed 
out of the estate. Similar prlnciples would apply to the premium on the 
bond. The same order may be made respeeting this amount of $270 as that 
made with respect to the last item of $239.85. 

The trustée also asks that the référée certify to the court that Mr. Murray 
is in contempt for delay and failure to produce ail his assignor's books, 
papers, and documents to the trustée, as directed by the order of the judge 
flrst above set forth. The assignée was so directed, not only by this order, 
but also in the course of the proceedings by the référée. It appears that 
many of his books and papers he did deliver to the trustée, although it was 
done with some delay. It does appear further, however, that the checkbook 
and cashbook and notebook used by the bankrupt at the time of the assign- 
ment are not produced, as neither is the bankrupt's ledger No. 5, whlch is 
said to contain an account of the bankrupt with Hincks & Johnston, and 
also with Murray, although thèse books hâve been especially asked for by 
the trustée. Thompson testifles, as does Baudry, Thompson's bookkeeper, 
that ail thèse books were turned over to Mr. Murray, and Mr. Murray does 
not deny this. His only explanation is that he gave directions to bave thèse 
books taken to the office of his counsel for production to the trustée, and 
that he does not know what has become of the partleular books wanted. 
The books asked for should certainly be produced to the trustée. They par- 
ticularly concem the transactions under investigation, and are indispensable 
to a thorough examination of them. Mr. Murray disclaims any Intention to 
disobey the order of the court, and I would fain believe that this is in truth 
his feeling. I wlll not, therefore, for the présent, certify a contempt to the 
judge, provided that Mr. Murray forthwith account to the trustée as herein 
directed, and also produce before the référée further évidence tending to 
show with particularity how and where thèse books hâve disappeared, and 
why they hâve not been produced to the trustée in bankruptcy. FaJling In 
this, the trustée may renew his motion for a certificate in contempt. 

The assignee's attorney, on the argument, raises the question of the juris- 
diction of the court, presumably under the décision of Bardes v. Bank, 178 
U. S. 524, 20 Sup. et. 1000, 44 L. Ed. 1175, 4 Am. Bankr. Rep. 163. I think, 
however, that the rule in Bardes v. Bank is not applicable to this case, and 
that, especially in view of the later décision of the Suprême Court in JBryan 
V. Bernheimer, 181 V. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814, 5 Am. Bankr. 
Rep. 623, there eau be no doubt of the jurisdiction of this court on this ap- 
plication. 

An order may be submitted in accordanee herewith. 

Thomas D. Rambaut and Edward H. Wilson, for trustée. 
Wm. J. Fanning, for assignée. 

HOLT, District Judge. I think that the référée had jurisdiction to 
malîe the order (Bryan v. Bernheimer, i8i U. S. i88, 2i Sup. Ct. 557, 
45 L. Ed. 814) ; that the pétition and order to examine Murray was 
substantially a re-opening of the proceedings on the accounting; that 
the motion at the close of Murray's examination gave liim due notice 
of the claims against him which were passed on by the référée, and that 
he had a fair opportunity to give évidence and be heard on the claims 
made against him ; that Murray went into possession of the bankrupt's 
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property and held ît as assignée for the benefit of credîtors, and not 
as mortgagee in possession; that Hincks & Johnston took the car- 
riages covered by their mortgage in payment of their daim ; that they 
could not transfer to any other creditor a lien on the rest of the prop- 
erty mortgaged ; that therefore Murray held ail the rest of the prop- 
erty, not covered by his first two mortgages, as assignée, and was 
properly charged with its value by the référée ; that he was also liable 
as' assignée for the value of ail the property purchased by the bankrupt 
after executing the Hincks & Johnston mortgage, except the eight 
horses mortgaged to O Donnell ; that the mortgage to O'Donnell, 
although not filed, was valid as to the parties and Murray as assignée ; 
and that therefore Murray was justified in delivering said eight horses 
to O'Donnell. 

My conclusion is that the referee's order should be modified by de- 
ducting $1,200, the value of the eight horses delivered to O'Donnell, 
from the sum of $6,036.85, the amount directed to be paid by the as- 
signée to the trustée, and that the order in other respects should be 
affirmed. 



THE TEMPLE EMERY. 
(District Court, B. D. Wlsconsln. Aprll 20, 1903.) 

L TowAGB— STegligencb of Tug— Grounds of Liabilitt. 

The Uabllity of a tug for damages caused by négligent towage Is 
founded on tort, arising out of the duty Imposed by law, and independ- 
ent of any contract made or considération pald or to be paid for the 
towage; and a suit In rem may be maintalned by the owner of the 
tow to énforce such Uabllity, although at the tlme of the Injury the 
tow was under charter to the owner of the tug. 

& Samb— Measurb of Carb Ebqdirbd. 

A tug engaged In a towage service Is bound to exercise such maritime 
Bklll and care as may reasonably be requlred under ail the clrcumstan- 
ces and conditions of the particular case. 

& Samb— Evidence Considbhed. 

Evidence eonsidered, and held to show that the injury of a comblnallon 
dredge and pile driver, whlch capslzed while in tow, was due to the 
négligence of the tug In starting out in Green Bay with an unwleldy 
double tow, when the sea was rough and in a stormy season, wlthout 
necessity and against the protest of the owner of the dredge, which 
was a dlfflcult craft to handle in stormy weather, In attaching the Une 
to one tow post, only, on a corner of the dredge, and In holding onto the 
second tow, consisting of a raft of boom sticks, after the wind had In- 
creased, and the safety of the dredge was enUangered thereby. 

In Admiralty. Libel in rem for loss of tow, consisting of a com- 
bined dredge and pile driver, through the alleged négligence of the 
tug- 

The llbelant, owning the dredge and plie driver (herelnafter called the 
plie driver) at Menominee, agreed with Mann Bros., In form, though In fact 
with Two Hivers Manufacturing Company, clalmant, to let It for temporary 
use of the latter at Ford river, near Escanaba, at $25 per day. As this use 
required removal of the pile driver from Menominee to Ford river, down the 
west shore of Green Bay, in the month of November, the llbelant proposed 
to furnish the tug for such towage, but flnally acquiesced In the claimant's 
proposai to bave the tug Temple Emery take the pile driver, in connectlo'a 
with her tow of boom sticks, and thus save expense to the clalmant. who 
was chargeable therefor. The plie driver conslsted of a scow, 16 feet heam, 
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50 feet long, and 5 feet deep, earrying at one end leaders 40 feet hlgb, at 
the other end the dredging appUances, and amidsliips the englne and boUer; 
making it an awkward craft to handie In stormy weather. It was taken in 
tow by the tug Temple Emery November 2d, on 550 feet of Une, wlth 200 
boom sticks on a wire cable 1,150 feet astern of the tug. After running a 
few miles, the tow returned to Menomlnee on account of wind and sea, re- 
sumed the voyage after midnight, and ran to Chambers Island, where they 
remained during the forenoon, both for shelter and to put the pile driver 
in order, and then started on the course northward, with wind and sea 
quieted down. A storm sprang up from the northwest, with high wind, 
snow, and rain, and the scow capsized; dumping the attachments, which 
were thus lost. Other clrcumstances are mentioned in the opinion. The 
libel avers négligence on the part of the tug in several particulars as grounds 
of liability for such loss. 

M. C. Krause, for libelant. 
C. E. Kremer, for claimant. 

SEAMAN, District Judge (after stating the facts). The testimony 
is undisputed that the pile driver was taken in tow by the tug for ac- 
count of Two Rivers Manufacturing Company, owners of the tug, 
under their contract with the Hbelant for use of the pile driver at 
Ford river, so that the loss occurred under this contract of hire, and 
not under a particular contract for towage, as charged in one of the 
articles of the libel. For this reason the respondent contends that 
the libel must be dismissed, on the proposition that liability of the 
tug in rem can be predicated only on a contract of towage, and, failing 
such contract relation between the libelant and respondent, the latter 
is "in no way responsible or answerable" to the owner for "the safety 
of the dredge." In like view, it is further contended that any right of 
action for the loss "must be based upon the charter party," and is in 
personam, and not in rem. I am of opinion that neither of thèse con- 
tentions is tenable. The authorities clearly establish the doctrine that 
liability of a tug for damages caused by négligent towage is "founded 
on tort, arising out of the duty imposed by law, and independent of 
any contract made, or considération paid or to be paid, for the tow- 
age." The John G. Stevens, 170 U. S. 113, 124, 18 Sup. Ct. 544, 
42 L,. Ed. 96g, and cases reviewed. In the suggestion on the brief 
of proctor for the respondent that the ruling of Judge Blatchford to 
the above effect in The Brooklyn, 2 Ben. 547, 4 Fed. Cas. 238 (No. 
1,938), stands alone for such proposition, the case above cited and the 
several cases there reviewed and approved appear to hâve been over- 
looked. The décision in Steamer Syracuse, 12 Wall. 167, 171, 20 
L. Ed. 382, rests upon the same doctrine, and the liability of the re- 
spondent for the loss in question, if fault appears, is undoubted. The 
allégations of the libel are sufficient for this purpose — at least, may 
be so treated at the présent stage — and such as relate to the contract 
with the claimants are immaterial. 

Coming to the considération of the merits, the testimony is con- 
flicting as to important circumstances, but I am satisfied that the lia- 
bility of the respondent is fairly established by the évidence. While 
the undertaking to tow does not assume the obligation of an insurer, 
nor liability as a common carrier, it requires the exercise of "that 
degree of caution and skill which prudent navigators usually employ 
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in similar services" ; and, if loss occurs from failure or neglect therein, 
the towing steamer must respond in damages. The Webb, 14 Wall. 
406, 414, 20 L. Ed. 774; The Syracuse, 12 Wall. 167, 171, 20 L. Ed. 
382; The J. P. Donaldson, 167 U. S. 599, 603, 17 Sup. Ct. 951, 42 
L,. Éd. 292. The maritime skill and care thus called for is such as is 
reasanable in that service and under the conditions presented — such 
as may reasonably be demanded under "the peculiar circumstances and 
emergencies of the case." The Adelia, i Hask. 505, Fed. Cas. No. 
79; The Som ers N.Smith (D. C.) 120 Fed. 569, 571. 

The tug started out with this unwieldy double tow on the afternoon 
of November 2d (a season when storms are usual), with a southeast 
wind and sea ; and this after remonstrance on the part of the libelant, 
by téléphone to the claimants, that it was blowing a gale, and asking 
them to hâve the tug leave the pile driver, to be taken down later by 
the libelant. The witnesses do not agrée as to the distance or course 
the tow proceeded, or upon the extent the scow sheered in towing, 
but ail concur that the weather compelled return to Menominee. 
After midnight the tow was resumed, reaching Chambers Island early 
in the morning, and making harbor there for shelter, and to repair 
crâne lashings on the pile driver, and siphon her out. Shortly be- 
fore noon they were again started on the course northward, wind and 
sea having calmed down ; but within an hour a blow sprang up from 
the northwest, with rain and snow, raising quite a sea, so that the 
scow towed badly, and the speed was reduced to one mile an hour. 
Thus running — substantially head to the wind, and on a proper course 
for the west (weather) shore, according tp the testimony which seems 
to me best entitled to crédit — the scow capsized about two hours later; 
and, when the shore was reached, ail of its machinery and appliances 
were lost. 

The main conflicts in the testimony relate to the manner in which 
the pile driver towed, the force of the wind, and the course of the 
tow after leaving Chambers Island and up to the disaster. As above 
intimated, I adopt the view of respondent's witnesses that the tug 
headed for the west shore soon after the storm struck her; and that 
was the proper course, for the reason that such shore afiforded an 
excellent lee, and within a mile of it the tow would be comparatively 
safe from the storm then prevailing. The master and mate of the 
tug State the force of the wind which struck them before the disaster 
at 40 miles an hour. The libelant'? witness, who was on the tug, calls 
it "not a gale," but says that "the wind was quite hard," and raised 
"a good-sized sea." Report of the Weather Bureau for Escanaba 
Station, showing the "hourly wind movement" November 2d and 3d 
(stipulated in évidence), is persuasive upon this point, and, as well, in 
référence to the conditions when the tow started from Menominee. 
It shows at Escanaba the same direction of wind as that encountered 
by the tow; that on the 2d, from 5 p. m. to 12 m., the wind was 13 
to 14 miles ; that it reached 18 miles from i to 2 a. m. of the 3d, was 
17 between 10 and 11 a. m. — ail southeast — and then turned south 
and moderated to 10 and 11 miles ; that from 2 to 3 p. m. it was north- 
west at 18 miles, and varied from 14 to 18 until night. While the 
velocity may hâve been higher at the points in question, this record 
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justifies the view that the force of the northwest wind, under whîch the 
disaster occurred, was not greatly in excess of the southeast wind, 
under which the master ventured out of Menominee with his tow. 
In référence to the manner in which the tow followed the tug, it is 
conceded that she sheered, and I hâve no doubt that the sheer was con- 
sidérable. As this diiîfîculty was noticeable from the outset, the tow- 
ing tug was bound to adopt such course as prudence demanded for the 
safety of the tow, in that light. 

Adopting thèse conclusions upon the disputed facts, those which are 
material and uncontroverted may be thus summarized : (i) The pile 
driver was taken in tow, with no immédiate necessity therefor, when 
the weather was at least not favorable for such a craft, and when her 
bad towing qualities under such conditions were obvious. (2) The 
towline was attached to one tow post only, at one corner of the scow, 
and thence around and through the leaders to the tug. The well- 
recognized method for towing scows and like craft is to attach the 
towline, by means of a bridle, to both corners, for which proper tow 
posts were provided in this instance ; and the proof is abundant that 
this means tends to prevent sheering, so that the tow foUows the tug 
with reasonable steadiness, while the single attachment adopted in this 
case permits excessive sheering, and is neither customary nor deemed 
prudent. The master of the tug states that the Une was thus attached 
to the single tow post because the other post was broken, and for 
the further reason that he deemed it equally safe with a scow of only 
i6-feet beam; but the proof is conclusive that the second tow post 
was in good condition and available. (3) The testimony satisfactorily 
shows that the boom sticks incumbered the tow, and that the safety 
of the pile driver was endangered thereby ; that it was imprudent, un- 
der the circumstances, to retain the boom sticks in tow, either on 
leaving Menominee, or on leaving the harbor at Chambers Island, 
after the expérience of the night passage, or ultimately after the 
change of wind to the northwest. It may be true, as the master states, 
that the tug was capable, in moderate weather, of towing as fast with 
both as the pile driver could be safely towed, but I am satisfied that 
this was not the case under the weather conditions which were pre- 
sented. Without the boom sticks, whereby the speed was held down 
to a mile an hour after the storm arose, no reason appears for doubt 
that the pile driver could hâve been taken to a place of safety under the 
lee of the west shore, and that such was the only prudent course then 
open for the safety of the pile driver, while the boom sticks could hâve 
been picked up later. 

Upon the facts so appearing, and in the light of the expert testi- 
mony, I am of opinion that the loss of the libelant's property was 
caused by neglect of précautions on the part of the tug which reason- 
able seamenship, under the circumstances, demanded, and the duty 
of towage required. The sheering of the scow and her unsteady 
action in the sea were the undoubted cause of the disaster ; and the 
theory advanced, that she "sprung a leak forward" from heading 
against the sea, and that the scow thus became waterlogged, with 
spray coming through her decks as well, is unsupported by the testi- 
mony. The safety of the tow was subordinated to the purpose of sav- 
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ing an extra trip by the tug, and for failure to exercise due care there- 
in the court must pronounce for reeovery by the libelantfor the result- 
ing loss. 

It is so ordered. 



McKEESPORT SAWMILL CO. v. PENNSTLVANIA CO. 

(Circuit Court, W. D. Pennsylvanla. April 1, 1903.) 

No. 18. 

1. TrOVBB and CONVBHSION — D.ESTRUCTrON OF PROrERTT. 

It is not every destruction or deprivation of property that amounts to 
a conversion; an actual appropriation of it by the offending party for liis 
own use belng more or less involved therein. 

2. Samb— Destruction of Dereliot Barge— Bridges. 

A railroad company, in process of repairing a bridge across an un- 
navigable stream, is not chargeable with tlie conversion of a coal barge, 
which had sllpped its moorings and floated down upon the false work 
without any one In charge, because it was found necessary to destroy the 
barge in order to dislodge It from where it lay bearlng upon and en- 
dangerlng the bridge. 
8, Bridges— Derelict Barge— Care Rbquired to Rbmove Flgating JSTui- 

SANCK. 

Where a coal barge, havlng sllpped its moorings, floated down a stream 
at a time of high water v?ithout any person in charge, and became lodged 
against the false work of a railroad Bridge, catching and holding back 
a large quantity of slush Ice, endangerlng the saf ety of the bridge, while 
the railroad company could not wantonly or unnecessarlly destroy the 
barge, they were authorized to take sueh steps as were reasonably neces- 
sary to f ree themselves from the danger. To charge that care should be 
taken to do the least possible Injury was going farther than was war- 
ranted, as this was looking at it from the side of the other party; it 
being the Interest of the party menaced that was to govern. 

Rule for New Trial. 

W. S. Dalzell, for the rule. 
Alex. A. Patterson, opposed. 

ARCHBALD, District Judge.* This îs an action of trover, but it 
is diiïïcult to see how the défendants can be charged with having con- 
verted the coal barge of the plaintififs simply because they found it 
necessary to destroy it in order to dislodge it from the position where 
it lay, bearing upon and endangering the false work of their bridge. 
It is true that the exercise of dominion over personal property in dis- 
paragement of the owner's right is, as a rule, a conversion, and its 
destruction would, therefore, seem to be eminently such, because it is 
the end of any further bénéficiai use or interest therein. And yet it 
was held that the mère cutting down of trees without taking them 
away, which is a species of destruction, was not a conversion (Mires v. 
Solebay, 2 Mùdern, 245) ; nor the turning loose of a team of horses, 
whereby they were lost (Fouldes v. Willoughby, 8 Mees. & Wellsby, 
540). So, where the span of a bridge was carried away by flood, and 
lodged on the end of an island, it was said by Gibson, C. J., that the 

• SpecIaUy assigned. 
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owner might, after notice, disincumber his land by casting back the 
structure into the river, without being liable, although by breaking it 
up and making use of the material he was. Forster v. Juniata Bridge 
Company, i6 Pa. 393, 55 Am. Dec. 506. Ail of which seems to show 
that it is not every destruction or deprivation of property that amounts 
to a conversion, and that an actual appropriation of it by the oflfending 
party for his own beneiit is more or less involved in order to make it 
so. But this question was not raised at the trial, and I will not un- 
dertake to definitely pass upon it. What we are particularly concerned 
with is whether tîae jury were properly instructed as to the rights 
and duties of the défendants in the premises, and upon an examination 
of the charge I regret to say that I do not think they were. 

The coal barge, for loss of which the action is brought, having 
slipped its moorings in some way not disclosed, and being without any 
one to guide it, was carried down against the fender and false work 
of the défendants' bridge, where it caught and held a great body of 
slush ice, becoming a penl, which it was not only the right, but the 
duty, of the défendant railroad to remove. In doing so the company 
were not required to particularly concern themselves with the interests 
of the unknown owner, nor to see whether, in dislodging or breaking it 
up (which, as a last resort, they found necessary), either it or its con- 
tents could not, by some possibility, be saved. On the contrary, had 
they seen the barge coming down the stream on the flood, and been 
able to anticipate its course, they would hâve been entitled to ward it 
off from their structure, and let it go where it would, having the right, 
as every one has, to protect themselves against any such menace of 
their property. What they did after the barge lodged is to be judged 
of in the same way. There is no suggestion that it was wantonly 
destroyed, and the évidence shows that it was eut to pièces only after 
other means had been tried and failed. The only testimony that any- 
thing else could bave been done with it is that of Capt. Hulings, who 
says that by breaking up the ice in shore with a steamboat, and then 
attaching a line,- the barge could hâve been puUed over towards the 
Allegheny side, and so straightened out, and loosened from its posi- 
tion. The jury seem to hâve been impressed with the idea that this 
course was practicable, and ought to hâve been pursued, and had 
the question been submitted to them with proper instructions, we 
might hâve been compelled to abide by the resuit. But they were told 
that the défendant company were called upon to do as little injury as 
possible to the barge, and that, if they did not, they were liable. This 
demanded of them a greater degree of care than the law imposes. It 
involved in fact an effort to save the barge, which even the owners 
themselves did not see fit to exercise; for, although it lay lodged 
above the bridge for several days, and was discovered by Retzbach, 
who had charge of the plaintiffs' boats, to be in that position the day 
after it broke loose, yet nothing whatever was done to rescue it, or 
get it out of the way. Having allowed the défendants to labor with 
it as best they could, they now seek to hold them liable for the full 
value of the boat and i^ contents. But the railroad company, in 
trying to get rid of the menace to their bridge, were seeking to save 
themselves, and had the right to look first and principally to their own 
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coricerhs. The barge was a derelict, brôught down upon them by the 
high water, and whether it got loose through the neglect of the owner 
to properly moor it or not is not material. It was astray, without a 
master, and thereby became a floating nuisance, which they were 
entitled to ward off or get out of the way as best they could. Had 
there been some one in responsible charge of it, it is possible the case 
might hâve been différent. But, in any event, while they could not 
wantonly or unnecessarily destroy it, they were not required to save 
it for an unknown owner, or hâve particular regard to interests, 
which he himself took no pains to assert. To hold, therefore, that 
care should hâve been taken in the removal to do the least possible 
injury, was going farther than was warranted. The défendants were 
authorized to take such steps as were reasonably necessary to free 
themselves from the danger, which is quite différent. The one is 
looking at it from the side of the one party, and the other of the other ; 
and it is that of the party menaced that is to govern. This is the rule 
that should hâve been given to the jury, and we must assume that, if 
it had been, it might hâve produced a différent resuit. It is the one, 
also, which is sustained by the authorities, as the following citations 
will show. Thus, in Philiber v. Matson, 14 Pa. 306, the plaintifï's 
raft, in attempting to pass over a dam, got lodged and stuck, and the 
defendant's raft, floating after and trying to avoid the other, was 
thrown to one side, and got fast on the rocks below. While in this 
position, a third raft came down, and jammed between the two, and 
there was danger of others doing the same. The défendant thereupon 
eut away so much of the plajntiff's raft as would enable him to get his 
own raft loose, and it was held that, to the extent that this was neces- 
sary, he was justified. So, in Beach v. Schoiï, 28 Pa. 195, 70 Am. 
Dec. 122, the défendant, running lumber down a navigable stream, 
found a raft of spars belonging to the plaintifï lodged on a milldam. 
As they prevented his passage over the dam in safety, he removed two 
of the spars, and one of them was lost, for which the owner brought 
suit. The jury were instructed that the défendant had the right to 
remove, but in doing so, was bound to exercise the care which an ordi- 
narily prudent man would hâve donc in the removal of his own prop- 
erty; but this was held to be error. "Where one descending a 
[navigable] stream," says Knox, J., "finds it blocked up so as to 
arrest his progress, he may undoubtedly remove the obstruction ; and 
that, too, in the most speedy manner, if the exigencies of the case re- 
quire it. At the most, he is only liable for gross négligence or willfur 
destruction. * * * Any other rule might resuit in loss to one 
without fault, for the purpose of protecting the person who, by acci- 
dent or otherwise, had caused the obstruction." And again : "True, 
the défendant was not justified in doing unnecessary injury to the plain- 
tifï's property, but he had the right to protect his own property at ex- 
pense or loss to the plaintifï's." In Harrington v. Edwards, 17 
Wis. 586, 86 Am. Dec. 768, the défendant, owning a wharf and vessel 
on navigable waters, finding a raft of lumber belonging to the plaintifï 
so fastened in the stream as to obstruct the a^proach of his own vessel 
to the wharf, untied the raft, without other damage to it, and, no one 
being in charge, it floated ofï, and was lost ; for which he was held not 
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liable. In Mark v. Hudson River Bridge Company, 103 N. Y. 28, 
8 N. E. 243, the plaintiff's boat was caught in a field of ice, and car- 
ried down against défendants' bridge, where it lodged ; and in being 
removed by défendants' men was seriously injured. Tiie jury were 
instructed tliat the défendants were not liable except "for the com- 
mission or omission of some act which an ordinarily prudent man 
would not hâve committed or omitted, and for reckless conduct on 
their part." It was recognized on appeal that the true measure of 
liability was such gross negHgence as amounted ta recklessness, but 
the one laid down by the trial court was. accepted as the substantial 
équivalent of this, and so afiSrmed. Gumbert v. Wood, 146 Pa. 370, 
23 Atl. 404, is not out of line with thèse décisions. A coal barge 
there belonging to the plaintif! was wrecked in the Ohio, and lay 
quartering the stream, obstructing and narrowing the channel. The 
plaintiff, proceeding down the river with his steamboat, which had a 
coal fleet in tow, believing it was dangerous to pass the wreck, tore it 
into pièces by fastening his anchor to it and backing. The plaintifif 
gave évidence to show that it was not necessary to destroy the wreck 
in this way, and that the défendant, with very little trouble and no 
loss, could hâve taken his tow safely by it in sections. The question 
was submitted to the jury, who found for the plaintiflf. In afïirming 
the judgment the Suprême Court say: "We think it needs no argu- 
ment to show that the défendant had no right to destroy the coal boat 
of the plaintiiî in the gênerai interest of navigation. But, if its loca- 
tion was such as to so obstruct navigation that the défendant could 
not pass it without seriously endangering the safety of his own prop- 
erty, he had the right to remove such obstruction." Recognizing, 
however, that this was for the jury, and finding that it had been prop- 
erly submitted to them, the verdict was not disturbed. Ail of thèse 
cases, therefore, lay down what seems to me the correct rule, which 
has already been announced above, and that is that the conduct of the 
défendant is to be judged in such a case by the exigencies of the situa- 
tion, looking at it from the standpoint of his necessities. He does not 
hâve to try and save the plaintifï's property, but simply not to^ reck- 
lessly or unnecessarily injure or destroy it. Undoubtedly, this is a 
matter for the jury under proper instructions, but, not being satisfied 
with those that were given, the rule for a new trial is made absolute. 



In re WINSTOX. 
(District Court, W. D. Tennessee. March 4, 1903.) 

1. BANKRnPTCY — InVOT.IINTAHT PETITION— JoiNDBR BY CHEDITORS — ESTOPPEL. 

Where a secretary and treasurer of a corporation, which was a creditor 
of a banlîrupt, agreed to act as the banlsrupt's assignée in his capacity 
as an individual only, such fact did not estop the corporation, which was 
not a preferred creditor under the assignment, from joining in a pétition 
to hâve the debtor declared an involuntary bankrupt. 

2. Samb— Corporations— By-Law8—Authoritt of Président. 

Where a by-law of a corporation provided that it should be the presi- 
dent's duty to perform the duties of the executive department of the 
business, and that he should hâve authority to fix crédits, adjust and 
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settle clalms, and transact, control, and supervise ail the concerns of tbe 
business Of the corporation, such by-Iaw was sufficient to give the prési- 
dent authority to détermine when bankruptcy prbceedings should be in- 
stituted against its debtor, and his action in that behalf was conclusive 
until revolced by the board of directors. 

Involuntary Bankruptcy. 

Myers & Banks, for creditors. 

A. B. Pittman and W. B. Glisson, for bankrupt. 

» 

HAMMOND, J. The only question left open at the former hear- 
ing is whether the petitionïng créditer, the Hessig-ElHs Drug Com- 
pany is estopped to join in the pétition for involuntary bankruptcy, 
which question is submitted by agreement upon proof taken by con- 
sent. From this proof it appears that, when the assignment was made, 
one E. M. Ellis was named as the assignée. He accepted that trust, 
and is now in possession of the stock of goods, but nothing has yet 
been donc under the assignment, the proceedings having been ar- 
rested by this pétition in bankruptcy. This same E. M. Ellis is a 
stockholder and the secretary and treasurer of the Hessig-EUis Drug 
Company, one of the petitioning creditors. The bankruptcy pétition 
is signed and verified by one J. W. Keyes, the président of the Com- 
pany. 

The proof shows that, without consulting him, the debtor named 
Ellis as his assignée. Ellis consulted Keyes whether he should accept 
the trust, and they agreed that it might be done by Ellis as a matter 
Personal to him and as "an individual," but Keyes declined to repre- 
sent Ellis in his absence as his agent, because he thought it was so 
purely personal that Ellis should attend to the business of the assign- 
ment himself. The Hessig-EUis Drug Company is not a preferred 
créditer under the assignment, the debtor's mother being the only 
preferred créditer, and in her answer to this pétition in bankruptcy 
she waives that préférence. It seems to be a controversy whether 
thèse insolvent assets shall be administered under the assignment 
or under the bankruptcy statute, the mother stating in her answer 
that more than 90 per cent, of the creditors prefer to proceed under 
the assignment. The only défense against the proceeding in bank- 
ruptcy is that, with the Hessig-EUis Drug Company out, there afe 
not enough creditors to sustain the pétition in bankruptcy. 

There does not seem to be any confîict of opinion or authority be- 
tween the président and the secretary of that company concerning the 
matter, as they testify about it. The président says the corporation 
does not désire to withdraw from the pétition in bankruptcy, and 
that he acted with authority under the by-laws in signing it. The 
secretary says that, so far as he knows, he does not think the of- 
ficiais care whether the winding up is to be under the assignment 
or under the bankruptcy. Personally he does not care, that he is 
willing to go on with the assignment, but that "he would like to be 
out of the whole thing." 

The only by-law pertinent to the question is the thirteenth, as fol- 
lows : 
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"It shall be the duty of the président to perform the dutles of the executive 
department of the business, and shall hâve authority to flx the time of crédits, 
adjust and settle ail claims; * * * and to transact for and control and 
supervise ail the concerns of the business of the corporation." 

Obviously thèse mercantile trading corporations should more spe- 
cifically regulate such matters as are concerned in this lawsuit, and 
through a definite by-law provide against any conflict of authority 
where the board of directors cannot be promptly consulted, thus sav- 
ing litigation over questions like this. Still, I think we need net hère 
concern ourselves with any claim of estoppel to join in this pétition 
in bankruptcy. Taking the broadest possible view of that équitable 
doctrine in its application to such cases, and it has no bearing hère. 
Ellis, the secretary, was not acting for the corporation in any légal 
sensé, and, if he were, he had no authority to bind it to any accept- 
ance of the assignment. It did not bind the corporation in any way 
that he should take upon himself the duties of assignée. No by-law 
having given him such a power of acceptance, ordinarily it would not 
corne within the scope of the duties of a secretary or treasurer. There 
is not any proof that by the course of business of usage of the Com- 
pany such authority was conferred on its secretary. Besides this, 
the above-quoted by-law is broad enough to confer by implication, 
at least, the authority upon the président to détermine when bank- 
ruptcy proceedings should be taken, and his action in that bî:half is 
conclusive until revoked by the board of directors. 

Let there be an adjudication, and an order appointing ElHs tem- 
porary receiver until a trustée is appointed. 

Ordered accordingly. 



CHICAGO DIRECTORY CO. v. UNITED STATES DIRECTORY 00. et al. 
(Circuit Court, S. D. New York. December 29, 1902.) 

1. COPTRIGHT — InFRINGEMBNT — PREIilMINART InJUNCTION. 

In a suit for Infringement of a copyright for a directory, proof that 
défendant had in its office three pages eoncededly taken from couiplain- 
ant's book, eut, pasted, and edlted apparently for the purpose of being 
used as copy for défendants book, is sufflclent to entitle complainant 
to a preliminary injunction, uniess a déniai of the intention to use such 
pages as copy is supported by a clear showing of the methods used by 
défendant, and the source from whlch its copy was obtained. 

In Equity. Suit for infringement of copyright. On motion for 
preliminary injunction. 

Stephen H. OHn, for the motion. 
Chas. E. Le Barbier, opposed. 

LACOMBE, Circuit Judge. In view of the révélations made by 
défendants as to the afïiant Bowen, his sworn statements are entitled 
to no weight, except so far as they may be corroboratcd. Neverthe- 
less the moving papers presented three pages eoncededly taken from 
plaintifif's book, eut, pasted, and marked and edited for the purpose 
of being used as copy from which to print défendants' book. It is 
not disputed that they were in the ofïices of the défendant corpora- 
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tion, annotated by the compiler of its directory; and, even after the 
credibility of the said affiant was destroyed, défendants were still 
called upon to explain. The afHdavits in opposition are voluminous. 
They are full of déniais, but the impression produced after repeated 
perusals of them is decidedly unsatisfactory. The destruction of ail 
the "copy" from which défendants' book was made up is a highly 
suspicions circumstance. Next, while denying that the pages pro- 
duced by Bowen were used as copy, there is no clear statement of 
what was in fact used as copy; how much of it was printed, and 
where it was found; how much was manuscript, and how obtained. 
Ail is left vague and uncertain. Besides, neither the directory of 
this year nor of any prior year is produced, and there is no apparent 
explanation of this circumstance. Moreover, it is difficult to under- 
stand how, with a capital of only $25,000, a business directory of the 
United States can be produced by original canvass. Perhaps it may 
be done, but there is nothing to indicate how it is done. 

If complainant will increase its bond to $5,000, injunction will be 
continued pendente lite, with leave to défendants to move to vacate 
it if complainant does not complète its prima facie case for final hear- 
ing within 40 days after joinder of issue. Or, if défendants will stipu- 
late to pay half the master's fées, the half paid by the side ultimately 
prevailing to be taxed with the costs, both sides stipulating that ail 
testimony so taken may be used on final hearing, it will be sent to 
a master to take testimony for this motion, and report whether 
any part of complainant's copyrighted book has been used in pre- 
paring the book which défendants are announcing their intention to 
publish. Cross-examination of ail the affiants will doubtless be most 
helpful to a conclusion. If sent to a master, one will be selected 
who will take the proofs ofïered by both sides forthwith. 

On Motion to Commit for Contempt of Court. 

(March 7, 1903.) 

One of the afHdavits presented in opposition is that of E. Louis 
Goodhart. If he had confined himself to an identification of the 
printed matter which was in his possession before December 10, 1902, 
his affidavit would hâve been more persuasive. His failure to ex- 
plain why a sample copy sent to him for use as a canvasser had 
the "fraud notice" printed on three of its pages casts some doubt 
on the accuracy of his identification. If the défendants wish, they 
may examine him orally, tendering him for cross-examination. There 
is a direct controversy between Lynch and Knight, and before fînally 
disposing of the cause the court would like to be furnished with 
cross-examination of each. A careful examination of the printed 
documents which hâve been filed leaves little doubt in the mind 
that the six printed pages submitted at original argument were fabri- 
cated by the principal défendants for the purpose of defeating that 
motion. But inasmuch as the punishment which should be admin- 
istered for such an offense should be proportioned to its gravity, 
the court is averse to taking final action till défendants hâve had 
the fullest opportunity to présent their défense. 
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TEOW DIRECTOEY PRINTING & BOOKBINDING CO. T. 
UNITED STATES DIREOTORY CO. et al. 

(Circuit Court, S. D. New York. January 2, 1903.) 

1. Copyright— Suit for Infkingement— Preliminary Injunctign. 

In a suit to enjoin Infringement of a copyright of a directory, a show- 
ing that a dozen erroneous names and addresses appearlng in complain- 
ant's bock hâve been duplicated In ,,defendant's Is Bufflcient to entitle 
complainant to a preliminary injunction, and to affect defendant's whole 
book, In the absence of a clear showing to overcome sueh prima facie 
case. 

In Equity. Suit for infringement of copyright. On motion for 
preliminary injunction. 

Stephen H. Olin, for the motion. 
Chas. E. Le Barbier, opposed. 

LACOMBE, Circuit Judge. The duplication of erroneous names 
and addresses which was disclosed by the moving papers presented a 
prima facie case, which called for the fullest explanation. The ex- 
planation given in thèse voluminous affidavits does not fairly meet 
the case. It is vague, incomplète, unsatisfactory, and, in view of the 
rebutting affidavits, apparently in part untruthful. There is much 
référence in the affidavits to "original canvass," but very little to in- 
dicate what it is. There is nothing to show sufficiently what indi- 
vidual in the employ of défendant was responsible for reproducing 
complainant's errors and "catch names" in defendant's book — no 
efïort even to show how much of defendant's book that individual 
contributed. The taint of the dozen instances cited afifects the whole 
book, until the methods of its construction are more fuUy displayed. 
The failure to présent a copy of defendant's book, even folded and 
stitcheJ, is a suspicious circumstance, as was the destruction of "copy" 
in the Chicago case (recently decided) 122 Fed. 189. 

Upon complainant's giving a bond in the amount of $5,000, in- 
junction will be continued till final hearing, but it should be re- 
stricted to the New York section of défendants' directory. 
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WHAI.BY V. GRAHAM. 

(Circuit Court, E. D. Pennsylvanla. March 31, 1903.) 

No. 41. 

1. Wbitten Contbacts— Obai, Proposais. 

Where statements and représentations by defendant's agent to plaintlff 
concerning salary, office expansés, and plaintiff's purchase of certain 
books were proposais only, and' the mailing of a contract was expressly 
deferred until a personal Interview could be had, at wliicli the proposais 
were repeated, but a written contract ofEered for plaintiff's signature, in 
"which différent provisions vyere contained concerning such subjects, and 
plaintifif, vfho was Intelligent, read the contract, and, after noticing the 
différences, signed the same, he was bound by the provisions of the 
wrlting. 

On Motion for New Trial. 

Charles H. Edmunds, for plaintifï. 
A. S. L. Shields, for défendant. 

J. B. McPHERSON, District Judge. In the most favorable view 
that can be taken of the plaintifï's testimony, it amounts to this : The 
defendant's agent made certain proposais concerning salary, office 
expenses, and the purchase of $8oo worth of books by the plaintifï. 
Thèse appear from the correspondence, but were proposais only, for 
the making of a contract was expressly deferred until a personal in- 
terview could be had. At this interview the proposais were repeated 
verbally, but at the same time a written contract was oflfered for the 
plaintifï's signature, in which différent provisions were contained con- 
cerning thèse three subjects. The plaintifï, who is an intelligent 
man, read this contract carefully several times, and noticed the dif- 
férences, but nevertheless deliberately signed it. He now asks us to 
say that the real contract was in the verbal proposais, and not in the 
written instrument, although he signed with full knowledge of the 
provisions about which he now complains, and without being de- 
ceived as to their plain meaning. The reading gave him notice that 
the verbal proposais could not be the real contract, and it was his 
own folly which led him to believe otherwise. He was probably daz- 
zled by what he supposed to be an exceptionally good business op- 
portunity, and took the chance that everything would turn out right. 
I think he has been hardly dealt with, but I do not see how he can be 
relieved without the violation of the sound rule of évidence that 
guards jealously the high value of a written agreement. 

A new trial is refused. 
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TEXAS & P. EY. CO. t. SWBAEIKGBN. 

(Circuit Court of Appeals, Flfth Circuit AprU 7, 1903.) 

No. 1,219. 

1. Mastbb and Servant— Contracts Lihtiting Mastkb'b Liabilitt— Assuïtp- 

TION OF RiSK. 

An application made by a railroad switchman lor employment, in 
whieh he stated his knowledge of the dangers arislng from certain klnds 
of structures bullt alongside the tracks, Is net admissible to establish 
hls assumption of the risk from such a structure alleged to bave been 
negligently placed toc close to the track. 

2. Samk— Action fok Injury op Servant— Qdestions pob Jury. 

In an action by a railroad switchman to recover for injury received 
by being knocked from the side of a car, where he was ridlng in the 
course of his duty, by a track scale box erected by défendant in Its 
switchyard near the track, the question whether plaintifC assumed the 
risk as one incident to his employment, either on the ground that the 
scale box was placed at a reasonably safe distance from the track, or 
that the danger was open and obvlous, and was such that a reasonably 
prudent person engagea as plaintifC was must be presumed to hâve 
known of the same, is one for the jury, where there is a conflict in the 
évidence as to such facts. 
8. Same- Railroad Switchman — Assomption of Risk from Strdctures bk 
8IDB Track. 

A switchman employed in railroad yards, where he is requlred in the 
performance of hls duties to ride on the ladder on the side of freight 
cars while they are belng moved, is not chargeable, as matter of law, 
with knowledge that a structure built by the company in the yards 
near to a track is so close to the track as to be dangerous to a person 
so ridlng merely because the structure itself is open to ordinary obser- 
vation. It is the duty of the company to place its structures at such 
distance from the tracks as not to endanger its employés in the per- 
formance of their ordinary duties, and the employé has the right to 
présume that such duty has been performed, and is not chargea with 
any duty of inspection to ascertain the exact distance of such structures 
from the track. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

W. W. Swearingen, the défendant in error, Instituted this action in the 
State court for El Paso county, Tex., from which court it was duly removed 
by the plaintifC in error to the Circuit Court. The pleadings of the plaintifC 
below présent substantially the folio wing allégations: That the défendant 
owns and opérâtes a Une of railway running iiito the city of El Paso, where 
it has tracks and switches constituting a gênerai switch yard for the handling, 
switehing, and shifting of both passenger and freight cars; that on and prior 
to the 7th day of February, 1802, he was in the employ of plalntiff In error 
as a switchman, worklng in its switch yard in the city of El Paso, and hls 
duties were to couple and uncouple cars, shift switches, and assist in the 
placing. switehing, and shifting of cars on the various tracks In the switch 
yard, which cars were moved by means of a locomotive; that he was under 
the direction and supervision of another servant of plaintifC in error ealled a 
"yardmaster" ; that on the 7th day of February, 1902, while engaged in the 
performance of his duties, he was ridlng on the ladder on the side of a 
certain freight car of a train of cars attached to the locomotive, which ladder 

If 1. Assumption of risk Incident to employment, see note to Chesapeake 
& O. R, Co. V. Hennessey, 38 C. C. A. 314. 
T 8. See Master and Servant, vol. 34, Cent. Dig. §§ 556, 590, 619. 
122 F.— 13 
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is placed there for employés to ride on whlle worklng, and which train of 
cars were golng in a westerly direction along track No. 2 of the switch 
yards; that liis body was swinging sliglitly eut from the car, in the proper 
and usual, position tp ride o» the ladder; that the yardmaster was at the 
east end ot'iM tralii bf cars, directing thelr movements by means of a lan- 
tern, It being In the nighttime, and plairjitifiC below was looking back for 
signais, as was his duty, when hé came in contact wlth the seale box 
structure which; had been negUgently placed by plalntiffl in error or permitted 
to remain so néar the north Une of the track as not to permit the passage 
of his body in, the position in which he was ridlng, and he was thrown to 
the ground, anddragged along by the cars, and permanently injured; that 
the scale structure was of a permanent character, and had been at the same 
place for many months prior to the time he recelved his Injury, and had been 
placed there and maintained and used by the plaintiff in error, or was per- 
mitted to remain there, plaintiff in error knowlng, or could hâve known by 
the use ;0f ordinary care, the location of it, and it was during ail the time 
so dose to the north rail of the track as to endanger the life and limb of 
defenidant in error and other employés while engaged in their duties, and 
cpnstituted a dangerous obstruction to the track — ail of which was well 
known to plaintiff in error, or could hâve been known by the use of ordinary 
care, but it was unknowu to the défendant in error; that in placing the 
seale structure or permittlng it to remain at the place above recited the 
plaintiff in error was guilty of négligence, and the défendant In error re- 
celved bisiinjuries by reason of said négligence, for which he claims damages. 

The défenses were: First. General demurrer. Second. General déniai. 
Thlrd. The spécial plea that the défendant in error's injuries were not 
caused by the négligence of' the plaintiff in error; that the scale structure 
was not erected so near the track as to injure the défendant in error, but 
that the sâme was erected in a proper and safe manner, at a saf e and proper 
distance from the track, and that the défendant in error was injured through 
his own négligence, and the careless manner in which he rode on the cars. 
Fourth. That, if said scale box structure was erected so near the track as 
to be dangerous to the défendant in error, he knew it, or could hâve known 
it by the use of ordinary care, and assumed the rlsk ariiSing therefrom, in 
this: That he had been in the employ of the plaintiff in error, both as a 
switchman and brakeman, for a long time prior to the accident, and had 
worked in the yards and on the swltches and on the track No. 2, on which 
he was injurpd; that track No. 2 is a switch track frequently used by em- 
ployés of plaintiff in error and used by the défendant in error; that the scale 
box structure is about six feet hlgh, flve feet wide, and it and its location 
to the track is open, patent, and obvious to the sight — ail of which was well 
known to the défendant in error, or could hâve been known to him by the 
use of ordinary care, and by the use of ordinary care he could hâve avoided 
the collision with it, and that he was injured through his own négligence. 
Pifth. That the défendant in error well knew the situation and location of 
the track scale box in relation to track No. 2, and assumed the risk arising 
therefrom, and was Injnred by his own négligence in riding upon the car in 
the manner in which he rode, and In not uslng proper care to avoid the 
collision, he knowlng the danger, and that he was approaching the same. 

The trial resulted in a judgment in favor of the défendant in error. The 
plaintiff in error assigns errors, as foUows: 

"(1) The trial feourt erred In refuslng to permit défendant to Introduce in 
évidence portions of the written application for employment as a brakeman 
on defendant's railroad, made by plaintiff to défendant on February 22, 1900, 
as shown by defendant's biU of exception, because said testimony was ma- 
terial to défendant, in this: That the questions asked plaintiff in said appli- 
cation, and the answer made thereto by plaintiff, show that plaintiff had 
notice of the location of the track scale box, and that he was in danger of 
being knocked off a car in passlng same. 

"(2) The trial court erred in overrullng defendant's motion to instruct the 
jury to retum a verdict for défendant, because the undisputed évidence 
established that said track scale box was erected in the defendant's yard and 
under the circumstances in a reasonably safe place and at a reasonably safe 
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distance and location from tracli No. 2, on which track plalntlff was riding 
at the time he was injured. 

"(3) Tlie trial court erred in overruling defendant's motion to Instruct tba 
jury to return a verdict for défendant, because plalntlff testlfied he knew 
of the location of the track scale box, and the location of track No. 2 witli 
référence to said track scale box, on whIch track No. 2 he was riding at the 
time he was hurt, and because the undisputed évidence shows that the track 
scale box and the danger of same was open and obvious to the view of 
plalntlff, and that neither the track scale box nor the dangers thereof were 
hldden or latent, and plalntlff was presumed to know the danger and assume 
the risks thereof. 

"(4) The trial court erred In overruling defendant's motion to instruct the 
jury to return a verdict for défendant for the reason that the entire and 
uncontroverted testimony establlshed the fact that plalntlff knew of the loca- 
tion of the track scale box, and location of said track No. 2 with référence 
to said track scale box, on which track he was riding at the time he was 
hurt; and that the track scale box and the dangers of the same were opeu 
and obvious to the vlew of plaintiff, and not hidden or latent, and plalntlff 
was presumed to know the dangers and assumed the risks. 

"(5) Because the trial court erred In the folios.- in g portion of its charge to 
the jury: 'The défendant claims that the plaintiff Ruew of the existence and 
location of the scale box with which he came in contact, and that by con- 
tinuing in the work with such knowledge he assumed ail risks incident to 
and arislng out of his employment. XJpon this point you are instructed that 
if you believe from the testimony that prior to the plaintiff's injuries he 
knew of the existence and location of the scale box, and of the danger inci- 
dent to the discharge of his duties while passlng the same on a moving train. 
If danger there was; or if, knowing of the location of the structure, the 
danger to the employés while In the usual discharge of their duties was 
apparent — that Is, open to observation — then you are Instructed that the 
plaintiff, by continuing in the employment of the défendant without com- 
plalnt, assumed such risks, and he would not, therefore, be entltled to re- 
cover. In this connection you are further instructed that the mère fact that 
the plaintiff knew of the existence and location of the scale box would not, 
as a matter of law, charge him with knowledge of the danger, if such there 
was, due to its proximity to the north rail of track No. 2; and whether he 
knew of the danger Is a question of fact for you to détermine from a con- 
sidération of ail the facts and clrcumstances In évidence.' Because the proof 
showed that plaintiff knew of the location of the track scale box and of track 
No. 2, on which he was riding at the time he was hurt. In référence to said 
scale box, and that the same and the location thereof was open and obvious 
to plaintiff's view, and, being an experienced brakeman, he was charged with 
notice that riding on the cars as he did was dangerous, and he assumed the 
risks thereof, and the court should hâve so charged the jury." 

Peyton F. Edwards, Peyton Jas. Edwards, and T. J. Frieman, for 
plaintiff in error. 

R. V. Bowden, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge (after stating the facts as above). 
The first error assigned is not well taken. The bill of exceptions to 
which it refers says that at a certain stage of the trial the défend- 
ant produced and showed to the plaintiff his wrttten application for 
employment as a brakeman, signed by him, and dated February 22, 
1900. The plaintiff testified that he had read the same at the time 
he made it, and had written the answers thereto himself to the ques- 
tions therein asked him, and had signed it. The défendant then 
offered in évidence the following portions thereof for the purpose 
of showing that plaintiff had notice of the location of the track scale 
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box, and that he was in danger of being knocked off of a car when 
passing the same: 

"Q. Do you make this application for employment in train service realizlng 
the hazardous nature of such employment, understanding that it is necessary 
tn operating this railway for the company to hâve overhead and truss bridges 
at certain points on the Une; also coal chutes, track scale boxes, water tanks, 
coalhouses, platforms, sheds, roofs, and other overhead and side structures, 
and that in the performance of the duties for which you are employed you 
are liable to receive injuries by being knocked oft the side or top of cars 
unless you use due care to avoid injury thereby? A. Yes, Q. Do you agrée 
to acquaint yourself with the location of ail overhead and truss bridges, as 
well as the location of ail other structures along the Une of the road? A. 
Yes. Q. Do you understand that no officer or employé of this company is 
authorized to request or require you to use defective tracks, cars, maehinery, 
or appliances of any kind, and that "when you do so you assume ail the risk 
of injury therefrom? A. Xes. Q. Do you understand that this company 
desires to employ only experienced men in the service, and does not under- 
take to educate inexperienced m«nî A. Yes." 

Counsel for plaintiff objected to this testimony for the reason that 
it was irrelevant and immaterial, and that plaintifï had made this ap- 
pHcation and entered the employ of the défendant, and afterwards 
resigned, and again entered the employ of the défendant some two 
years later without making another application; and also because 
it was oiïered on the part of the défendant to limit its liability for its 
own négligence, and void as against public policy; and because the 
particular location of this track scale is not given. In our opinion, 
it was not error to sustain the objection made to the proof. Gulf, 
Colorado & Santa Fé Railway Co. v. Darby (Tex. Civ. App.) 67 S. 
W. 446. 

Errors second, third, and fourth will be considered together. In 
référence to thèse we remark, in the first place, that the second states 
that the undisputed évidence estabHshed that the track scale box 
was erected at a reasonably safe distance and location from track 
No. 2 ; and the third states that the undisputed évidence shovifs that 
the track scale box and the danger of same was open and obvious 
to the view of plaintiff, and that neither the track scale box nor 
the dangers thereof were hidden or latent; and the fourth states 
that the entire and uncontroverted testimony established the fact 
that the scale box and the dangers of the same were open and ob- 
vious to the view of plaintiff, and not hidden or latent. The bill of 
exceptions purports to contain a statement of ail the facts in évi- 
dence. It opens with about a page of what are put down as "facts 
about which there is no dispute." But this page of the statement of 
"facts about which there is no dispute" does not support the sugges- 
tions of the plaintiff in error as to what is established by the undis- 
puted évidence and the uncontroverted testimony, as above noticed. 
And, more than that, ail of the testimony given by the plaintiff in his 
own behalf and on his behalf by witnesses called by him, and much 
of the testimony drawn from witnesses called by the défendant, tends 
to question the existence of the facts which thèse assignments of 
error assume to hâve been established by undisputed évidence and 
uncontroverted testimony. Assuming, however, that it was the in- 
tention of the plaintiff in error to suggest and urge that the pre- 



TEXAS & P. KY. CO. V, SWEARINGBN. 197 

l^onderance of testimony supported their view, said in the assign- 
ment to hâve been established by undisputed évidence and uncon- 
troverted testimony, and that it resulted therefrom that the plaintiff 
was presumed to know the danger and to hâve assumed the risks 
thereof, this would présent a case not to hâve been withdrawn from 
the jury, but to hâve been submitted to it under the proper instruc- 
tion that if they, from a considération of ail the proof, found the fact 
to be as the défendant contended, either that the scale was placed 
at a reasonably safe distance and location from track No. 2, or, if it 
was not, that the danger of the same was open and obvious to the 
view of the plaintiff, and that neither the track scale box nor the 
dangers thereof were hidden or latent, and were such, if they existed 
at ail, that a reasonably prudent person engaged as plaintiff was, 
and in the conditions with which he had been and was then sur- 
rounded, would be presumed to know the danger, in such case the 
plaintiff must be held to hâve assumed the risk, and could not re- 
cover. To this effect, substantially, the jury were directly and clearlv 
instructed. 

To support its second assignment of error, defendant's counsei 
submit that, where a railroad constructs its side tracks and track 
scale boxes and structures in its own private yards, where the safety 
of passengers and the public is not involved, and according to the 
requirements of the situation, and in the manner most convenient 
to facilitate the transaction of its business, and the same are open 
and obvious to the sight, and are not hidden or latent, an experienced 
man who goes to work there is presumed to know the danger thereof, 
and assumes that risk. To sustain this proposition they cite Tuttle 
V. Railway, 122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 11 14; Nicho- 
las Content v. New York, New Haven & Hartford Railroad Com- 
pany, 165 Mass. 267, 43 N. E. 94 ; Terre Haute & Indianapolis 
Railroad Company v. Becker, Administratrix, 146 Ind. 202-219, 45 
N. E. 96; Louisville, New Albany & Chicago Railway Company v. 
Bâtes, Administrator, 146 Ind. 564, 574, 45 N. E. 108; Oglesby v. 
Missouri Pacific Railway Co., 150 Mo. 137-233, 37 S. W. 829, 51 S. 
W. 758. 

We notice thèse cases in the reverse order of that in which they 
are cited. The Oglesby Case is a décision rendered by the Missouri 
Suprême Court in banc, consisting of the seven judges. On the last 
page of the report we find this : 

"Per Curiam. The foregoing opinions expressing tbe views of the dif- 
férent members of the court are ordered flled. Gantt, C. J., and Braee, J.. 
concur with Valiant, J., for the affirmance of the Judgment. Burgess and 
Marshall, JJ., hold the judgment should be reversed, and the cause remanded 
for a new trial. Sherwood and Robinson, JJ., hold the judgment should be 
reversed without remanding, but, in order to dispose of the case, concur 
with Burgess and Marshall, JJ., In ordering the judgment reversed and the 
cause remanded. Gantt, C. J., Brace and Valiant, JJ., dissenting." 

It will be observed that a bare majority of the court were in favor 
of reversing the judgment of the trial court, and this bare majority 
was equally divided on the question as to whether the case should 
be remanded for a new trial, or should be reversed withcut remand- 
ing. In this connection we note that the report shows that section 
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3776 of the Revised Statùtes of Missouri of 1879 provides that the 
Suprême Court on appeals or writs of error shall examine the rec- 
ord, and award a new trial, reverse or affirm the judgment or déci- 
sion of the circuit court, or give such judgment as such court ought 
to hâve given, as to them shall seem agreeable. The case was one 
to recover damages for personal injuries alleged to hâve been re- 
ceived through the négligence of the défendant in putting into the 
train on which the plaintiff was hurt a defective car. After the 
proof both by the plaintifiE and the défendant was ail in, the défend- 
ant moved for a verdict, which was denied. The case was sub- 
mitted to the jury, and the plaintifï recovered. The leading opinion 
in the case, submitted by Judge Valiant, and concurred in fully by 
the Chief Justice and Judge Brace, is, after the statement of the 
case, divided into five paragraphs or sections. The first relates to 
the State of the pleadings of the plaintifï, and concludes with the 
statement that there was nothing in the pleadings or évidence that 
would hâve justified the court in taking the case from the jury on 
the fellow-servant doctrine. The second is addressed to the conten- 
tion that there was no évidence tending to show that the défendant 
was liable on the theory that the wreck was caused by the alleged 
defective car, and it concludes that there was substantial testimony 
to sustain every fact necessary to be proven by the plaintifï under 
the instructions given; that there was nothing to indicate any fault 
on h's part; therefore there was no foundation for the demurrer 
to the évidence. The third considers the contention that the jury 
awarded excessive damages, and it concludes with the statement that 
there is nothing in the record to indicate that the sum awarded was 
anything else than the resuit of the jury's honest judgment, and that 
there is no reason why the court should disturb their verdict. The 
fourth relates to the refusai of certain instructions requested by the 
défendant, touching which it is said, "Thèse were in the nature of 
demurrers to the évidence, and are disposed of by the discussion on 
that subject." In this paragraph the opinion adds: "But some of 
the instructions given for the défendant should not be passed without 
notice. Although this is its appeal, and therefore there is no excep- 
tion to the ruling of the court in giving defendant's instructions, 
yet, as those instructions will be published in this record, and as 
they contain erroneous views of the law, they are liable to be consid- 
ered as having passed with the approval of this court, and might be 
followed as précédents." The iîrst, third, and fourth of the requested 
charges given by the court for the défendant were then quoted and 
criticised. The fifth paragraph contains only one line, in thèse words : 
"The fifth instruction contains the same error." The opinion con- 
cludes: "There is no error in this record of which the défendant 
has a right to complain. The judgment of the circuit court ought 
to be afïirmed." Gantt, C. J., and Brace, J., concur. Burgess, J., 
concurs in paragraphs l, 2, and 3. The opinion of Marshall, J., was 
very brief. He says: "I am of opinion that there is no évidence 
that the car was not properly inspected, and want of proper inspec- 
tion was the only act of négligence upon which the plaintifï could 
prediçate a recovery under the facts as disclosed by this record. 
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* * * In the absence oi- such showing, I think that the négli- 
gence as to inspection was not sufficiently shown, and therefore the 
judgment should be reversed, and the cause remanded." The sepa- 
rate opinion of Sherwood, J., in which Robinson, J., concurred, covers 
65 pages of the report, and has the tone throughout of a dissenting 
opinion. In it he quotes at length from the opinion of Chief Justice 
Monks in the case of Railroad v. Bâtes, supra, in which quotation 
this occurs : "They [the jury] cannot be allowed to set up a stand- 
ard which shall, in effect, dictate the custom or control the business 
of a community;" citing in support thereof two Pennsylvania cases 
and Tuttle v. Railroad, supra. 

It is difHcult to extract from the report of this décision the per- 
suasive authority applicable to the case we are reviewing on this writ 
of error. The case of Railway Company v. Bâtes, supra, is thus 
stated by Chief Justice Monks in the opinion of the court: 

"Appellee's Intestate, while in appellant's service, was kUled when in the 
act of coupling cars upon appellant's road, and this action was brought to 
recover damages therefor, upon the ground that his death was caused by ap- 
pellant's négligence. Appellant's demurrer for want of facts to sustain the 
amended complaint was overruled. After issue was joined, the cause was 
tried by the jury, and a spécial verdict returned. Appellant moved the court 
to render judgment In Its favor on said verdict, which motion the court over- 
ruled, and rendered judgment in favor of the appellee. Thèse rulings of the 
court are severally assigned as error." 

After an elaborate discussion of the diiïerent contentions, the opin- 
ion concludes: 

"It foUows that the court erred in rendering judgment in favor of appellee. 
It is claimed by appellant that the case made by the verdict does not corre- 
spond with the allégations or theory of the complaint. As the case must be 
reversed for other reasons, and the complaint may be ameuded before another 
trial, it is not necessary for us to détermine this question. We think justice 
requires that, instead of directing a judgment upon the verdict, a uew trial 
be awarded. Judgment reversed, with instructions to award a new trial, 
with leave to amend the complaint, and for further proceedings not incon- 
sistent with this opinion." 

In the case of Railroad Company v. Becker, supra, there was a 
spécial verdict. The whole case being considered on the appeal, the 
Suprême Court found that "under the circumstances in this case the 
péril which the deceased was subjected to by reason of such irregular 
trains was a risk incident to the service which he had entered, and 
one which he assumed under his contract of employment." It is an- 
nounced further: 

"We do not consider that the iifth finding of the jury, relative to the curves 
in appellant's road between Waveland and Dooley, and its surroundings, 
under the circumstances, can serve to exert any influence over the question 
of appellant's négligence." 

After quoting from Tuttle v. Railroad Company, supra, the opinion 
proceeds : 

"The thlrteenth and fourteenth flndings may properly be considered as 
being of the character of légal conclusions, and hence can serve no purpose 
in a spécial verdict, and must, therefore, be disregarded. Elliott, General 
Practice, vol. 2, § 931, and authorities there cited. The fifteenth finding is 
not within the Issue of the third paragraph of the complaint. Xo reasons are 
urged in support of the cross-errors assigned by appellee; hence they must 
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be deemed as -waived. The court erred In àwsirding judgment on the spécial 
verdict In favor of appellee, for ■Whlch errer the judgment is reversed, and 
the cause Is remanded, with instructions to the lower court to render its 
judgment upon the spécial verdict in favor of appellant." ' 

In Content v. Railroad, supra, the opinion states: 

"There was no confllct in the évidence as to the materlal points. The 
position of the tracks was open and visible. The use and the slze of the 
Star Union cars were known to the plaintiff. The side tracks were used as 
storage tracks, and were generally fllled with cars. At the place where the 
plaintiff was hurt the side track was parallel with the track upon whlch he 
was ridlng, and had not begun to curve In towards the other track. * * * 
The défendant dld not owe It as a duty to the plaintiff to change the position 
of Its tracks, or to discontinue the use of Star Union cars upon Its railroad, 
or to make a change in its custom of storlng thèse and other cars upon the 
side track. Therefore, in the légal sensé, the défendant was guilty of no 
breach of duty and of no négligence towards him. If the plaintiff entered 
into the employment of the défendant, he must be held to hâve assumed the 
rlsk arising from thèse things." 

In Tuttle V. Railroad, supra, the pleadings on which plaintiff re- 
lied alleged that the siding called the "boot-jack siding" was negli- 
gently and unskillfully constructed by the défendant, with so sharp 
a curve that the drawheads of the cars in use by défendant would 
pass each other, and cause the cars to crush any one who attempted 
to make a coupling thereon. This alleged faulty construction of the 
track was the principal matter of contest on the trial. Plaintiff con- 
tended that the défendant was bound in duty to its workmen and 
employés to construct a track that would not expose them to the 
danger which existed in this case, whilst the défendant contended, 
and offered évidence to prove, that the track was constructed accord- 
ing to the requirements of the situation, a sharp curve being neces- 
sary at this place in order to place the cars, when loading, alongside 
of the dock or slip; that such curves were not uncommon in station 
yards ; that in such condition the drawheads of cars quite often pass 
each other when the cars corne together ; that this must be presumed 
to hâve been well known to Tuttle, the deceased, who was an ex- 
perienced yardman; that he accepted the employment with the full 
knowledge of its risks, and must be held to hâve assumed them ; 
that it was négligence on his part to place himself in such a situation 
as to incur the danger and suffer the injury complained of. It ap- 
peared by the évidence that when trying to make the coupling the 
deceased stodd on the inside of the curve, where the corners of the 
cars come in contact when the drawheads pass each other, and will 
crush a person caught between them; whereas on the outside of 
the curve they are widely separated, and there is no danger. The 
défendant contended that the position thus taken by Tuttle was con- 
tributory négligence on his part. On the other hand, the plaintiff 
offered évidence tending to show that it was usual for the brakeman, 
in coupling cars on a curve, to stand on the inside, so as to see 
the engineer, and exchange signais with him for stopping, backing, 
or going forward. The défendant contended, and offered évidence 
tending to show, that this was not necessary, as there was always 
a yardmaster or Others standing by to co-operate, by whom the sig-' 
nais could be given. Upon the évidence adduced the trial judge di- 
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rected the jury to find a verdict for the défendant, holding that Tutti e 
waritonly assumed the risk of remaining on the inside of the drawbar, 
when he should hâve gone on the other side, and that the défend- 
ant ought net to be held in this action. It was on this state of case 
that the language was used in the opinion of the court, on which 
the plaintiff in error, in the case before us, so strongly reHes, and 
which its counsel largely quotes. A part of this language we quote : 
"We hâve carefuUy read the évidence presented by the bill of exceptions, 
and, although it appears that the curve was a very sharp one at the place 
where the accident happened, yet we do not think that public policy requires 
courts to lay down any rule of law to restrict a railroad company as to the 
curve it shall use in its freight dépôts and yards, where the safety of pas- 
sengers and the public is not Involved; much less that it should be left to 
the varied and uncertain opinions of juries to détermine such an engineering 
question." 

Then, after some further discussion of principles and précédents 
and the particular facts of the case in hand, the opinion proceeds : 

"Without attempting, therefore, to give a summary of the évidence, we 
hâve no hésitation in saying that the judge was right in holding that the de- 
ceased, by voluntarily assuming the risk of i-emaining on the inside of the 
draw-bar, brought the Injury upon himself, and the judge was right, there- 
fore, in directing a verdict for the défendant." 

The Union Pacific Railway Company v. O'Brien, 49 Fed. 538, r 
C. C. A. 354, 4 U. S. App. 221, was an action of Nora O'Brien against 
the railway company to recover damages for the death of her hus- 
band, alleged to hâve been caused by the defendant's négligence. 
The case was sent to the jury upon the issue of négligence on the 
part of the company in not properly constructing the track, in that 
no outlet was provided for the water which would be liable to corne 
down upon the track and deposit thereon sand and other obstruc- 
tions, and of contributory négligence on the part of the deceased, 
and upon both issues the jury found in favor of the plaintifif and as- 
sessed her damages. Judgment was rendered on the verdict, and 
the company brought the case to the Circuit Court of Appeals of 
the Eighth Circuit. On the hearing in that court, Judge Oliver P. 
Shiras sat as one of the members thereof, and delivered the opinion 
of the court. In referring to the case of Tuttle v. Railway, supra, 
which was cited by the plaintifï in error in argument, he said, in sub- 
stance : The principle of this décision cannot be carried to the ex- 
tent claimed in argument by counsel for plaintifï in error. If it was 
applicable in the broad sensé claimed for it, the resuit would be that 
the well-established rule that it is the duty of the company to use due 
care and skill in the construction and maintenance of the roadbed 
and track and in furnishing proper machinery for the use of its em- 
ployés would be wholly abrogated. In one sensé it is a question 
of engineering skill to détermine how a roadbed and track shall be 
constructed, and, if the conclusion of the engineer in charge thereof 
is final, and cannot be challenged before a court and jury by one who 
has sufïered injury by reason of defects in the roadbed and track, 
then it is useless to say that the railway company is bound to exer- 
cise due care in the construction of its roadbed, for it could always 
be prepared to prove that the road was built in accordance with the 
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instruction of îts engineer. The différence between the kind of 
knowledge called into action in deteniiining the sharpness of a curve 
that is needed in running a railway line at a given point and that 
exercised in determining whether the exigencies of a given situation 
require that some escape or outlet be furnished for water liable 
to corne down a natural waterway intersecting the line of railway 
isso great that it renders the rule applicable to the one case inap- 
plicable to the other. The training and knowledge of an engineer 
is not needed to enable one to undèrstand the action of water in 
rushing down a gully or similar waterway, nor to know, if an ob- 
struction like a solid railway roadbed is built across a waterway, down 
wliich any considérable amount of water may be expected to pass, 
that, unless an outlet is given to it, it must of necessity coUect against 
the roadbed, and perchance overflow it. Such facts are matters of 
common knowledge gathered from the expérience and observation 
of everyday life, and hence a jury is entirely compétent to pass upon 
an issue involving considérations of that nature. This case was 
taken to the Suprême Court, and in the opinion of that court, de- 
livered by the chief justice, this language occurs: 

"In our opinion, the Circuit Court of Appeals committed no error in its 
rulings and in affirming the judgment of the court below, and we are not 
Inclined to restate the reasons for the conclusions reach'ed by that court, 
which are fully set forth in the case as reported." 161 U. S. 457, 16 Sup. Ct. 
618, 40 L. Ed. 766. 

In the case of Wood v. Louisville & Nashville Railroad Company 
(C. C.) 88 Fed., on page 46, we find views expressed by Judge Ham- 
mond which we think are sound, and applicable to the case before 
us. He says: 

"It cannot be required of a bralseman that he shall go about upon the 
Une of a railroad upon which he is operating, and lay a foot rule to ail the 
structures of this kind, and sée whether or not they be so close as to make 
it necessary that he should be watchful when he is climbing the ladders, or 
to avoid taking the ladder untll the chute shall hâve been passed. The fact 
that no accident of this kind had happened before upon the railroad, and 
that trains were constantly passing this chute without the development of 
this danger, brings it dlrectly wlthln the class of what we may call 'con- 
cealed dangers.' This danger was lurking for years without its being known. 
The constituent élément of it was a matter of mère inches, and that, in the 
very nature of things, could not be detected by ordinar'y observation. It is 
an idle struggle to escape the Uability for this négligence to impute con- 
tributory négligence of the plaintiff under the circumstances of this case. 
Bven if he had been aware of thé fact that the cattle chute was there, it 
does not foUow that he was aware of the fact that it was a few inches, more 
or less, too close to the track, and he had a right to rely upon and belle ve 
that the railroad Company would not put it too close to the track, or would 
not permit the constructor whom they allowed to build it to put it too dose 
to the track, to Injure their employés. It is a danger that does not probably 
show Itself until an accident like this brings it into prominence, either to the 
railroad owner who opérâtes the road or to the man who originally con- 
structed it. They were thinking of establishing a clearance for the cars, and 
not for a man climbing the làdders at the moment of passing the chute. 
That danger was probably not thought of by anybo(^; not by the con- 
strnctors any more than by the plaintiflC. It is a danger that mlght arise, 
and possibly did arise In this case, because the car on which he was mounted 
was wider than ordinary cars, or perhaps the ladder mlght bave been con- 
itructed s6 as to bave been further away from thf side ùî the car than in 
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the ordinary constraetion of ladders. Many différences of thls klnd might 
appear to make a danger in this particular conjunction of a brakeman on a 
ladder and a eattle cliute too near the track that would not be observable 
to any ordinary intelligence or observation. The case vcas fairly left to the 
Jury, and they bave decided thèse questions of négligence and contributory 
négligence against the défendant, and, I tbinlî, properly so." 

Frora Peirce v. Clavin, 82 Fed. 552, 27 C. C. A. 227, we quote 
language used by Judge Jenkins in delivering the opinion of the Cir- 
cuit Court of Appeals for the Seventh Circuit, as follows : 

"Is the défendant in error also chargeable with notice of this obvions de- 
fect? If he is, he eould not recover. The switch, if détective and dangerous, 
was in such condition -when the défendant In error entered into the service 
of the receiver. He assumed, in entering upon that service, not only such 
risks and périls as are incident to the performance of his duty, but the risk 
of such extra hazard and péril of which he bas either actual or presumed 
knowledge; and, where the defect is obvious, knowledge is presumed of the 
dangers which it suggests and which are apparent. [Citing authorities.] The 
question should, therefore, hâve beeu submitted to the jury, whether the de- 
fendant in error knew, or ought reasonably to hâve known, the danger to him 
from this alleged détective appliance." 

As was said in the opinion of the Suprême Court in the case of 
Northern Pacific Railroad v. Everett, 14 Sup. Ct. 474, 38 L. Ed. 373, 
152 U. S. 107: 

"It is not easy on a subject of this kind to lay down unbending rules, and 
confllcting cases can readily be found; but, without pursuing the subject 
further, we are satisfied that in the présent case there is no conclusive évi- 
dence of the want of due care on the part of Everett in not observing the 
projecting timber while he was in the diseharge of his duty, and while his 
attention was directed to the work in which he was engaged." 

In Lindsay v. New York, New Haven & Hartford Railroad Com- 
pany, 112 Fed. 384, 50 C. C. A. 298, it was well said by Judge La- 
combe : 

"Citations of opinions in other cases are not especially helpful, since the 
décision of each case necessarily dépends on its own tacts, and thèse are 
rarely the same in any two cases." 

XJn the facts of that case which he was considering he assumed 
that the place where the plaintifï was set to work was not reasonably 
safe, and that he acted on the night in question with reasonable pru- 
dence under the circumstances, and said: 

"If the plaintiffi's sole opportunity of observation had been in the obscurity 
of night, lie might hâve worked there a long time without observing them 
[sluiceways and drains that ran under and across the tracks]; but when it 
appears that during the months of April, May, and June, and the flrst week 
in July, he was moving back and forth over thèse open and projecting drains 
every day from daybreak until 7 a. m., he must be held chargeable with 
knowledge of their existence, and of whatever risk to one using the pathway 
their appearance would indlcate even to the casual observer." 

Earlier in the opinion it had been said : 

"Where there is reasonable ground for différence of opinion as to whether 
the defect was plainly observable by him, the jury should décide; but, when 
It is plainly thus observable, the court will dispose of the case by direction 
of a verdict." 

It would seem that the trial court had directed the verdict, and 
the judgment of that court was afïirmed. 
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In tlie opinion of the court in Missouri Pacific Railway Company 
V. Lehmberg, 75 Tex., on page 67, 12 S. W. 838, we find this lan- 
guage used by Judge Henry, which commends itself to our concur- 
rence : 

"Without now considering the question whether the ruie in this respect 
charges an employé with knowledge of defects, except with regard to such 
appliances or Instruments as he is engaged himself in using, we think it 
suflicient to say that the law does not, under any cireumstances, exact of 
him the use of diligence in ascertaining such defects, but charges him with 
knowledge of such only as are open to his observation. Beyond that he bas 
the right to présume, without Inquiry or Investigation, that his employer has 
discharged his duty of furnishing him with safe and proper instruments and 
appliances. The évidence discloses that the deceased could see that the 
engine had a square tank, but It fails to show that he was aware of the 
différent degrees of danger between the use of that and one with a sloping 
tank, or that he understood the nature of the danger to himself from the use 
of the square tank." 

It has corne to be familiar law that a servant is held to assume 
the ordinary risks of the business upon which he entera, so far as 
those risks, at the time of his entering upon the business, are known 
to him, or should be readily discernible by persons of his âge and 
capacity in the exercise of ordinary care. And whether the business 
is dangerous or not, notwithstanding the gênerai rule that the mas- 
ter is bound to use due care to furnish safe and sound material, ma- 
chinery, appliances, etc., yet the servant assumes the risk of obvious 
defects in the things which he voluntarily uses. If his work con- 
sists in whole or in part in dealing with dangerous, unsafe, or un- 
Sound things, known to him to be so, or obviously so, and which, 
by the very nature of the business, must be used while in that condi- 
tion, he assumes the risk of doing so. 

In the préface to the fifth édition of Shearman & Redfield on Nég- 
ligence, it is said to be "particularly noteworthy that, even after 
allowing for some récent reactionary décisions, the gênerai tendency 
of the fédéral courts has been toward a libéral interprétation of the 
law of négligence in favor of the public, and especially of servants." 
It appears to be settled in Texas that railroad corporations, or other 
persons owning or controlling railroads and operating trains there- 
on, are responsible in damages to one of their servants for injuries 
sustained, without fault or négligence on his part, from the négli- 
gent construction or érection by them of an appendage of the road, 
which subjects such servant to unnecessary hazard and danger, which 
he could not reasonably hâve anticipated, and of which there is proof 
that he was not informed. Also, that a railroad employé owes no 
duty of inspection to discover obstructions dangerously near fhe 
track, which ai:e due to the company's négligence, and does not neces- 
sarily assume them by his contract of service, though they are perma- 
nent in character, and exist at the time he enters the service. H. 
& T. C. Ry. Co. V. Henry Oram, 49 Tex. 341 ; Missouri Pacific 
Ry. Co. V. Pauline Lehmberg, 75 Tex. 61, 12 S. W. 838; Bonner & 
Eddy, Receivers, v. J. C. La None, 80 Tex. 117, 15 S. W. 803; Gulf, 
Colorado & Santa Fé Ry. Co. v. Darby (Tex. Civ. App.) 67 S. W. 
446; Galveston, Houston & San Antonio Ry. Co. v. Morston (Tex. 
Civ. App. 4th Dist. Jan. 7, 1903) 6 Tex. Ct. Rep. 537, 71 S. W. 770. 
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The passage by the Congress of the United States of the act to 
promote the safety of employés and travelers upon railroads, etc., 
approved March 2, 1893, and amended April i, 1896, and again 
amended and extended March 2, 1903, and the action of those states, 
including Texas, where this action arose, in abolishing by stat'ute 
so much of the fellow-servant doctrine as applied to railroad em- 
ployés, and declaring void any contract between such employés and 
their employers as seeks to impose upon such employés the assump- 
tion of the risk from the négligence of their fellow servants; and 
the judicial récognition, in Texas, at least, that it is against public 
policy that railroad employés should be permitted by contract, ex- 
press or implied, to assume the risks of dangers not inhérent in the 
business, but arising from the négligence of the employer — clearly 
indicate the propriety and necessity of modifying the terms and lim- 
iting the application of the rules theretofore announced by courts 
of the highest authority with référence to the doctrine of assumed 
risks. 

From a somewhat extended and careful re-examination of recog- 
nized précédents and of the more récent éditions of the works of 
standard text-writers bearing upon the questions involved in the al- 
leged errors which we are considering, we are satisfied that thèse 
assignments are not well taken. And what we hâve said on thèse 
does, in our opinion, also dispose of the fifth assignment of errer. 

The judgment of the Circuit Court is therefore affirmed. 



DOTJGHERTY v. TAZOO & M. V. R. CO. et al. 

(Circuit Court of Appeals, Flfth Circuit. March 31, 1903.') 
No. 1,149. 

1. Removal of Causes — Diverse Citizenship— Joint Défendants — Jurisdic- 

TiON— Défenses. 

Wliere a complaint in an action by a carrier allèges a joint cause of 
action against two défendants, one of whom was of the same citizenship 
as plaintiff, whether separate défenses alleged by such défendants will 
defeat plaintifC's cause of action, as alleged, is a question involving the 
merits of the action, and cannot be considered in determining whether 
the cause was removable to the fédéral court. 

2. Same — Complaint — Construction — Joiîjt Tort. 

PlalntifC alleged that défendant railroad company and défendant palace 
car Company were engaged in running a passenger train, on which 
plaintiff was accepted as a passenger; that the palace car was opéra ted 
and controlled Jolntly by both défendants, and that the servants of the 
car company were also the servants of the railroad company; and that 
thèse servants so operated the train and palace car in which plalntifC 
was ridlng, that, by the violent movement of the cars, and the négligence 
of the employés of the défendant In putting plaintiff in a place of danger, 
he was thrown from the train and injured. Held, that the complaint 
alleged a joint cause of action against both défendants, and hence the 

IT 2. Separable controversy as ground for removal of cause to fédéral court, 
see notes to Robbins v. Ellenbogen, 18 C. C. A. 86; Mecke v. Valleytown 
Minerai Ce, 35 O. C. A. 155. 
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palace car company was not entltled to remove the cause to the fédéral 
courts, where the ràllroad company was a citizen of the state where 
the action was brought 

In Errof to the Circuit Court of the United States for the Southern 
District of Mississippi. 

Thls action was brought by John C. Dougherty, the plaintiff In error, in 
the State circuit court of Jefiferson county, Miss., against the ïazoo & Missis- 
sippi Valley Railroad Company and the Pullman Palace Car Company, 
jointly, for Personal injuries sustained by him by being thrown from a 
rapidly moving train of the défendant railroad company, through the al- 
légea joint négligence of the défendants and their servants. In due time 
the Pullman Company presented its pétition to the state court for removal 
of the suit to the United States Circuit Court, alleging that "this is a suit 
whereln the matter in dispute exceeds, exclusive of interest and costs, the 
sum or value of two thousand dollars, and in which there is a controversy 
between cltizens of différent States, tn which the matter in dispute exceeds, 
exclusive of interest and costs, the sum 'or value aforesaid; that this Is a 
suit In which there is a controversy which is whoUy between cltizens of dif- 
férent States, and which can be fully determined as between them, and 
petitioner is one of the défendants actually interested in said controversy." 
Thereupon the suit was removed to the Circuit Court. The plaintiff moved 
to romand on the grounds, flrst, that the suit was not removable to the Cir- 
cuit Court; second, that this suit, embracing the same cause of action, was 
flrst instltuted by the plaintiff against the défendants in the Circuit Court 
of the United States for the Eastern District of Louisiana, and was dismissed 
by that court for the want of jurisdiction, based upon citizenship, on the 

motion of the défendant Pullman Palace Car Company, on the day 

of , 1899. Thls motion, havlng been duly heard, was refused by the 

Circuit Court. The learned judge who sat In the Circuit Court, in passing 
on thls motion, announced the folio wing views: 

"Whenever it appears on the pétition and from ail the pleadlngs that the 
controversy is whoUy between cltizens of différent states, as it does hère, one 
of several défendants, being actually interested therein, a nonresldent, and 
a 'citizen' of another state, may remove it to a fédéral court, irrespective 
of whether the suit involved separate controversies, or only one. See Hunter 
v. Conrad et al. (C. C.) 85 Fed. 803. In Garner v. Second National Bank 
of Providence et al. (C. 0.) 66 Fed. 309, it is held that, 'where an action is 
brought in a state court by a citizen of one state, any one of such de- 
fendants, wlthout the others, may remove the cause to a fédéral court, 
though It contains but a single controversy.' In Boston Safe Deposit & Trust 
Company v. Mackay et al. (C. O.) 70 Fed. 801, it is held that where a citizen 
of one state commences an action in the state court of another state against 
three persons, two of whom are cltizens of the state where the suit is 
brought, and one of whom is a citizen of a thlrd state, such citizen of the 
third state may remove the case to the fédéral court. The Pullman Palace 
Car Company, a citizen of Illinois, sued by a citizen of Tennessee in a 
United States court of Louisiana, had a right to plead to the jurisdiction of 
that court, and move to dlsmiss the suit for want of jurisdiction, and demand 
that it be sued in a fédéral court in its own district of Illinois. But the 
plaintiff sues in a state court, and unquestionably the défendant, on showing 
that it is a citizen of the state of Illinois, and the plaintiff a citizen of the 
state of Tennessee, and its codefendant a citizen of Mississippi, and the 
amount in controversy exceeding, exclusive of interest and costs, the sum 
of two thousand dollars, and filing a bond as requlred by law, is entltled to 
be heard in the Circuit Court of the United States for the Southern District 
of Mississippi, notwlthstandlng its motion to dismiss in the United States Cir- 
cuit Court for the Eastern District of Louisiana. The motion to romand must 
be denied." 

The Circuit Court having thus retained the case, such proceedings were 
thereinafter had as resulted in a verdict and judgment for the défendants, 
to revlew and reverse which the plaintiff sued out this wrlt of error. 
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L. W. Magruder and J. C. Bryson, for plaintiff in error. 
Edward Mayes, J. B. Harris, and Thomas A. McWillie, for défend- 
ants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge (after stating the facts as above). 
The fîrst error assigned is the overruling and denying plaintiff's mo- 
tion to remand this suit. Counsel for the Pullman Company urge 
that the jurisdiction of the Circuit Court in this case can be safely 
rested on the diversity of citizenship alone, and that the pétition for 
removal need not hâve contained the additional averment that there 
was a separable controversy. In référence, however, to the averment 
of a separable controversy in the suit, they urge that the sufficiency 
of the roadbed and the proper handlirtg of the train are matters of 
défense with which the Pullman Company has no concern, and, 
moreover, that, not being a common carrier, it is under no duty to 
exercise the same high degree of care required of the railroad Com- 
pany; that the complaint involves quite différent Unes of défense on 
the part of the two défendants. 

As to thèse contentions : 

Counsel for the plaintifï in error relies with well-placed confi- 
dence on the cases of Chicago, Rock Island & Pacific Railway Com- 
pany V. Martin, 178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055, and 
Chesapeake & Ohio Railway Company v. Dixon, 179 U. S. 131, 21 
Sup. Ct. 67, 45 L. Ed. 121. In the first of thèse cases it appears 
that Lissa Martin, as administratrix of William Martin, deceased, 
brought her action for damages against the Chicago, Rock Island & 
Pacific Railway Company, and against Clark and others, receivers 
of the Union Pacific Railway Company, in the state court in Kansas. 
The receivers presented their pétition and bond, praying for re- 
moval of the cause to the United States Circuit Court on the ground 
that the case arose under the Constitution and laws of the United 
States. Their application was overruled. The case was tried. Judg- 
ment was rendered in favor of the plaintiff against ail of the défend- 
ants. This judgment was affirmed on writ of error by the Suprême 
Court of Kansas. 59 Kan. 437, 53 Pac. 461. The refusai of the 
State court to remove the cause to the Circuit Court on the applica- 
tion of the receivers was relied on as error throughout the proceed- 
ings ; and the Suprême Court of Kansas held that the application 
for removal was properly denied, because ail of the défendants were 
charged with jointly causing the death of plaintiff's intestate, and 
ail did not join in the pétition for removal. The case was brought 
by writ of error to the United States Suprême Court. In delivering 
the opinion of that court, the Chief Justice, after reciting the lan- 
guage of the act of August 13, 1888, 25 Stat. 433, c. 866 [U. S. 
Comp. St. 1901, p. 509], bearing upon the subject, says: 

"It thus appears on the face of the statute that If a suit arises under the 
Constitution or laws of the United States, or If it is a suit between citizens 
of différent states, the défendant, if there be but one, may remove, or the 
défendants, If there be more than one; but TThere the suit is between citizens 
of différent states, and there is a separable controversy, then either one or 
more of the défendants may remove. 
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"Undei- the flrst clause of section 2 of the act of 1875 (18 Stat 470, c. 137), 
which applled to 'elther party,' but In its re-enactment In the second clause 
of section 2 of the act of 1887 [24 Stat. 552, c. 373], above quoted, Is conflned 
to the défendant or défendants, It was well settled that a removal could not 
be effected unless ail the parties on the same side of the controversy united 
in the pétition; and so as to the second clause of the second section of the 
act of 1875, which corresponds wlth the thlrd clause of the second section 
of the act of 1887, It wtis held that that clause only applled where there 
were two or more controversies In the same suit, one of which was wholly 
between citizens of différent states. Hanrick v. Hanrick, 153 TJ. S. 192 [14 
Sup. et. 835, 38 h. Ed. 685], and cases cited; Torrence v. 8hedd, 144 U. S. 
527 [12 Sup. et. 726, 36 L. Ed. 528], and cases cited. In the latter case 
Justice Gray said: 'As thls court has repeatedly affirmed, not only In cases 
of joint contracts, but In actions for torts, which might hâve been brouglit 
against ail or agalnst any one of the défendants, separate answers by the 
several défendants sued on joint causes of action may présent difEerent ques- 
tions for détermination, but they do not necessarily divide t"he suit Into sepa- 
rate controversies. A défendant has no rlght to say that an action shall be 
several which a plaintiff elects to make joint. A separate défense may de- 
feat a joint recovery, but It cannot deprive a plaintiff of his rlght to prosecute 
his own suit to final détermination In his own way. The cause of action is 
the subjeet-matter of the controversy, and that is, for ail the purposes of the 
suit, whatever the plaintiff déclares It to be in his pleadings.' " 

In the concluding paragraph of the opinion, the Chief Justice says : 

"Whatever the rights of the receivers to remove the cause If they had 
been sued alone, the controversy was not a separable controversy, within 
the Intent and meanlng of the act. Thls being so, the case came solely 
within the flrst clause of the section, and we are of the opinion that it was 
not Intended by Congress that under such circumstances there should be any 
différence between the rule applled under the flrst and the second clauses 
of section 2 of the act of 1887-88." 

In the case before us, does a separable controversy appear on the 
face of the plaintiff's déclaration ? In the case of Chesapeake & Ohio 
Railway Company v. Dixon, supra, the action was by the adminis- 
tratrix of the deceased to recover damages against the railway com- 
pany and against the engineer and fireman who were handling the 
train at the time the intestate was killed. It was alleged in the péti- 
tion that the engineer and fireman of the train were guilty of the 
négligence causing the death, and that the corporate défendant^ 
through its employés, was also guilty of that négligence, and there- 
fore they were jointly liable for the destruction of the life of the de- 
ceased, caused thereby. The plaintiiï was a citizen of Kentucky. 
The engineer and fireman were also citizens of Kentucky. The rail- 
way Company was a citizen of Virginia. It filed its pétition for the 
removal of the cause to the Circuit Court of the United States for 
the District of Kentucky, and tendered therewith a bond as required 
by law. The ground on which the removal was asked was that there 
is in the suit a controversy which is wholly between citizens of différ- 
ent States, and which can be fully determined as between them, to 
wit, a controversy between the petitioner and the plaintifif, who are 
citizens of différent states; stating the controversy to be whether 
the petitioner is liable to the plaintifï for damages on account of the 
death of the intestate, and alleged to hâve been caused by the négli- 
gence of certain of its servants, therein named, and made défend- 
ants thereto, and other of its servants, then and there in its employ- 
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ment, and who are not named; it being claimed by the plaintiff 
that because thereof the petitioner is liable in damages to her, and 
that the petitioner and the plaintiff are both actually interested in 
that controversy. The pétition further avers that the engineer and 
fireman are neither necessary nor proper parties défendant to the 
cause, and that they were made parties défendant for the sole pur- 
pose to prevent a removal by petitioner of the cause to the Circuit 
Court of the United States for the District of Kentucky, and therebj 
unlawfuUy to deprive petitioner of the right conferred upon it by the 
Constitution and laws of the United States. The state trial court ad- 
judged the bond sufiicient, but overruled the application. A trial 
on the merits was had, resulting in a verdict and judgment in favor 
of the plaintifï, which judgment was afïirmed on appeal by the Court 
of Appeals — the court of last resort in the state of Kentucky. 47 
S. W. 615. To review this judgment of the Court of Appeals, the 
case was carried on writ of error to the United States Suprême 
Court. In the opinion of that court it is said that if the liability 
of the défendants, as set forth in the pleadings of the plaintifï, was 
joint, and the cause of action entire, then the controversy was not 
separable, as a matter of law. The railway company contended that 
the averment that the négligence complained of was the joint négli- 
gence of ail of the défendants merely stated the conclusion of law 
that the company and its employés were jointly liable in the action 
for the injury inflicted through the négligence of the latter in the 
course and within the scope of their employment. This conclusion 
it denied, on the ground that the liability of the company, as alleged, 
rested on a wholly différent basis from that of the liability of its 
servants. After considering briefly this contention, and citing the 
case of Warax v. Cincinnati, N. O. & T. P. Railway Company (C. C.) 
72 Fed. 637, and the text of Mr. Pollock in his work on Torts (Am. 
Ed.) 89, 90, and the language of Lord Brougham in Duncan v. 
Findlater, 6 Clark & Fin. 894, 910, and of Lord Cranworth in Bar- 
tonshill Coal Company v. Reid, 3 Macq. H. L. Cas. 266, 283, and of 
Chief Justice Shaw, in Farwell v. Boston & Worcester Railroad Com- 
pany, 4 Metc. (Mass.) 49, 38 Am. Dec. 339, the Chief Justice used 
this language: 

"Whatever its sources, or the prinelples on whlch it rests, the rule Itself 
is flrmly established; and many courts hâve held the identification of master 
and servant to be so complète that the liability of both may be enforced in 
the same action, although other courts hâve reached the opposite conclusion. 
As remarked by Mr. Justice Gray, then Chief Justice of Massachusetts, in 
Mulchey v. Methodist Religions Society, 125 Mass. 487, the question is a 
somewhat nice one, the détermination of which by the highest court of 
Kentuelsy we are not called upon to revise, as the disposition of this case 
turns on other considérations. In respect to the removal of actions of tort 
on the ground of separable controversy, certain matters must be regarded as 
not open to dispute." 

Citing Powers v. Chesapeake & Ohio Railway Company, 169 U. 
S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673. In this case it is declared 
to be — 

"Settled that an action of tort -which might bave been brought against many 
persons, or against any one or more of them, and which is brought in a state 
court against ail jointly, contains no separable controversy which will au- 
122 F.— 14 
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thorizé Its removal by some of the défendants into the Circuit Court of the 
United States, even if they file separate answers, and set up différent dé- 
fenses from the other défendants, and allège that they are not jointly liable 
wlth them, and that their own controversy with the plaintifC Is a separate 
one. * "^ * The cause of action is the subject-matter of the controversy, 
and that Is, for ail the purposes of the suit, whatever the plaintifif déclares 
It to be In hls pleadings. [Oiting numerous cases.] In Railroad Company v. 
Wangelin [132 U. S. 599, 10 Sup. Ot. 203, 33 L. Ed. 473] It was said to be 
equally well settled that in any case the question whether there Is a separable 
controversy whlch will warrant a removal is to be determined by the con- 
dition of the record in the state court at the time of the flling of the pétition 
for removal, independently of the allégations in that pétition or in the affl- 
davit of the petltioner, unless the petitioner both allèges and proves that the 
défendants were wrongfuUy made joint défendants for the purpose of pre- 
venting a removal Into the fédéral court." 

In thé Dixon Case the plaintifif did not set forth the spécifie acts 
of négligence of which she complained. The allégation was gênerai 
— that the négligence of the corporate défendant was donc by and 
through its said servants, and other of its servants then and there in 
its employment, and said négligence was the joint négligence of ail 
the défendants. It was not material that the charge of négligence 
was not more spécifie. 

"The négligence [of the corporate défendant] may bave consisted in that 
the train was run at toc great speed, and In that proper signais of its ap- 
proach were not given; and if the speed was permitted by the company's 
rules, or not forbidden, though dangerous, the négligence in that particular 
and in the omission of signais would be concurrent. Other grounds of con- 
curring négligence may be imagined, and, where concurrent négligence is 
charged, the controversy Is not separable." 

When the pleadings of the plaintifif in a suit présent such a state 
of parties and such a cause of action as niake a case which may be 
removed from the state court to the Circuit Court under one or 
more of the first three clauses of the second section of the act of 
August 13, 1888, 25 Stat. 433, c. 866 [U. S. Comp. St. 1901, p. 509], 
and a pétition for removal is duly made by the party entitled to re- 
move, and proper bond is tendered, it becomes the duty of the state 
court, whose jurisdiction is thereby ousted, to order the removal. 
And its refusai to do so is error, and ground for reversai of its judg- 
ment by the court of last resort in the state, or, in case that court 
afiSrms the action of the trial court, the case may be reviewed on 
writ of error by the Suprême Court, and will be reversed. On the 
other hand, when the state court orders the removal of a case which 
'ît should retain, because, under. the provision of the act appHcable 
tb the pétition for removal, the ca§e is not one which should be re- 
moved, then, on a motion to remand, duly made, or without a mo- 
tion, if essential jurisdiction is involved, it is the duty of the Circuit 
Court to remand the cause; and its refusai to do so in such cases 
is error requiring the reversai of its judgment. , Thç plaintiff's plead- 
ings in this case aver, in substance, that both of the défendant cor- 
porations were engaged in running a passenger train of cars from 
New Orléans to Vicksburg, IVIiss. ; that. there was attached to this 
train a car commonly ealled a "Pullman car," which belonged to the 
Pullman Company ; that this car was operated and controlled jointly 
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by the Pullman Company and the défendant railroad company; that 
the officers, agents, and servants under whose management and con- 
trol the Pullman car was operated were the officers, agents, and serv- 
ants both of the Pullman Company and of the Yazoo & Mississippi 
Valley Railroad Company; that thèse officers and employés of the 
défendants so handled the train and the plaintiff, who was a passenger 
thereon, and under their direction and subject to their control, that 
he was, by the violent movement of the cars, and the neghgence of 
the employés of the défendants in putting him in a place of danger, 
thrown therefrom, and thereby was greatly bruised and hurt, for 
which he claims damages ; that he had secured the right to be trans- 
ported to Vicksburg, and to occupy a seat in the sleeping car as far 
aè Harriston, at which point the train was due to stop at ro 150 p. m., 
when the plaintifï was to be notified to go forward into the ordinary 
coach for a seat ; that the train did stop at Harriston, but plaintifï, 
who was asleep, was not notified that the train had reached that 
point until after it had moved on, and was running at a dangerous rate 
of speed over, a defective and crooked track, when the plaintifï was 
aroused from sleep, and, while yet in a somnolent and semiconscious 
condition, was escorted at this midnight hour out of the sleeping car, 
and towards the coach in which he now had a right to a seat; that 
by this négligence of those who were the servants of both of the 
défendants, and by the direct négligence of the défendant railway 
company in using a defective track, and in requiring or permitting 
the driving of its train over this defective track at a dangerous rate 
of speed, plaintifï received the injuries, to recover damages for which 
this suit is brought. Whether the allégations as to the relation of 
the employés to the respective défendants, and as to the conduct of 
thèse employés, shall or shall not ultimately be sustained by compé- 
tent proof, and whether either défendant may be able to maintain 
such a défense as will exempt it without exempting the other, or 
whether each of the défendants may hâve and may be able to main- 
tain such a défense as will, either in whole or in part, defeat the 
recovery which the plaintifï seeks, présent questions on the merits, 
not aflfecting the question of jurisdiction hère involved. Powers v. 
Chesapeake & Ohio Railroad Company, 169 U. S. 92, 18 Sup. Ct.' 
264, 42 L. Ed. 673 ; Railroad Company v. Wangelin, 132 U. S. 599, 
10 Sup. Ct. 203, 33 L. Ed. 473 ; Whitcomb v. Smithson, 175 U. S. 635, 
20 Sup. Ct. 248, 44 L. Ed. 303. It seems clear to us that if the Ha- 
bility of the défendants, as set forth in the pleadings of the plaintifï 
in the case of Chesapeake & Ohio Railroad Company v. Dixon, supra, 
was joint, and the cause of action entire, and did not présent a contro- 
versy which was separable, as a matter of law, within the meaning 
of the removal acts, the pleadings of the plaintifï in this case présent 
only one cause of action against the défendants jointly, and présent 
no controversy separable as a matter of law, and that the Circuit 
Court erred in refusing to remand. 

The Pullman Company, having wrongfully removed the case into 
the Circuit Court, must pay the costs in that court, as well as the 
costs in this court. Hanrick v. Hanrick, 153 U. S. 192, 14 Sup. Ct. 
835, 38 L. Ed. 685. 
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It foUowS that the judgment of the Circuit Court is reversed, and 
the case is remanded to that court, with directions to render judg- 
ment against the Pullman Palace Car Company for costs in that 
court, and to remand the case to the state court. 



BROWN et al. v. PBBSONS et al. 

(Circuit Court of Appeals, Third Circuit May 1, 1903.) 

Nos. 13, 14. 

1. Bankruptct— PowBRS op Court— Vacation of Ordbrs Made bt Référée. 
Ail orders of a référée in bankruptcy are made expressly subject to 
review by the Judge, wlio bas power to vacate an order discharging a 
trustée. 

3. Same. 

Where an order made by a District Court, sustaining a claim of 
privilège of a witness examined by creditors in a bankruptcy proceeding, 
was reversed by the Circuit Court of Appeals, wliich remanded the cause 
for further proceediugs, the court properly vacated an order previously 
made by the référée discharging the trustée, and required the witness to 
again appear for further examiuation. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of New Jersey, in Bankruptcy. 

F. B. Bracken, for petitioners. 
Norris Morey, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The petitioners in the présent proceeding 
seek a review and reversai by this court of two orders made June 9, 
igo2, by the United States District Court of New Jersey, in the mat- 
ter of Andrew Brown, a bankrupt, namely (fîrst), an order vacating 
and setting aside a previous order of the référée approving the final 
account of and discharging the trustée, and (second) an order com- 
manding J, Evarts Tracy, one of the appellants, to appear and submit 
to an examination under the acts of Congress relating to bankruptcy, 
and concerning the acts, conduct and property of said Andrew Brown, 
a bankrupt. 

The pleadings, pétitions and appeals of the bankrupt and of J. 
Evarts Tracy, who seeks a reversai of the decree commanding him to 
attend as a witness, though separate and individual, will be considered 
together, as they were presented together in the argument. The facts 
appearing from the pétitions and papers réferred to therein, are as fol- 
lows: 

Andrew Brown was, upon his voluntary pétition, adjudicated a 
bankrupt, on October 5, 1898. Pending the considération by the bank- 
ruptcy court of his pétition for a discharge, and the spécifications filed 
by creditors in opposition thereto, an order was made by said court 
for the attendance of said J. Evarts Tracy, to be examined as a witness 
in said proceedings, concerning the acts, conduct or property of the 
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bankrupt. Pursuant to this order, Tracy appeared as a witness and 
vvas examined on two separate days, November 15 and November 27, 
1900. During the course of the examination, he declined to answer 
certain questions, on the ground (first) of their irrelevancy, and (sec- 
ond) that they involved the disclosure of communications made to him 
by his client, while the relation of counsel and client subsisted between 
them, which were, therefore, privileged communications. In this 
refusai to answer, he was sustained by the référée and by the judge 
of the District Court, the order of the latter denying the pétition of 
creditors, that Tracy be cpmpelled to answer, having been made April 
2, 1901. Upon pétition and appeal, this order was reviewed by this 
court, and, by a décision filed January 17, 1902 (50 C. C. A. 411, 112 
Fed. 652), was reversed, and the cause remanded to the District 
Court for further prôceedings to be taken, in conformity with the 
opinion of this court. Its mandate was filed in the court below on 
February 18, 1902. To understand the scope and exigency of this 
mandate, it will be necessary to refer to the opinion of this court, as 
filed January 17, 1902, which we quote as foUows: 

"This was a proceeding under the provisions of the bankruptcy act for the 
examination of third persons as witnesses and the production by them of 
boolîs and papers, in which J, Evarts Tracy (appellee) was summoned to 
testify and to produce documents concerning certain real estate at Bay Kidge, 
Long Island, with a view to the aseertainment of 'the interest of said Andrew 
Brown (the banltrupt) in said property in any way, directly or Indirectly, by 
a secret trust or otherwise.' It is true that when the appellee was Inter- 
rogated respeeting this real estate, It had net been shown that the bankrupt 
had any interest in it; but his relationship to the parties, to several transac- 
tions concerning it, the history of those transactions, and the communications 
which ensued between the bankrupt and the witness when the latter was 
served with a subpœna, did appear, and disclosed a state of facts which jus- 
tifled the investigation. Its object was to détermine whether the bankrupt 
did net hâve an interest in the property which should be applied to the pay- 
ment of his debts, and the discovery sought would bave been superfluous if, 
as a condition précèdent to its requirement, it had been necessary to inde- 
pendently establish the existence of such interest. Although it is the duty 
of the court to confine such examinations within the limits to which the pur- 
poses for which they are àuthorized restrict them, yet where there are cir- 
cumstances warranting the investigation no obstruction of it should be per- 
mitted which is not justified by law. In re Horgan et al., 39 C. C. A. 118, 
98 Fed. 414. In this instance the witness claims that bis refusais to answer 
were justifled, flrst, because the matters to which the examination was di- 
rected were 'immaterial and irrelevant to the subject-matter of inquiry in 
this proceeding,' and, second, 'that the same were confldential communications 
between himself and his clients, which he was forbidden by law to disclose.' 

"That the flrst of thèse claims is inadmissible we hâve no doubt. Tho 
relevancy of any particular matter to the subject under judicial investigation 
is always for détermination by the court, and no witness is entitled to décide 
for himself that the facts which he is asked to disclose would not tend to 
prove the existence or nonexistence of the ultimate fact to which it is in- 
tended to relate them. Yet this is precisely what this witness has undertaken 
to do. During his examination, and after he had answered some questions 
and had refused to answer others, he said 'that the land at Bay Kidge, Kings 
county, New York, referred to in my testimony, and concerning which I bave 
been questioned, is held by me by an absolute title in fee simple; that I do 
not hold any part of or interest in It for the benefit of said Andrew Brown, 
or of any one representing him; that I hâve never sold or conveyed any part 
of the land at Bay Ridge originally acquired by me, or any land at Bay 
Ridge now held by me, at the request of said Andrew Brown; that I hâve 
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never aceounted or been accountable, and am not now accountable, directly 
or indirectly, to him or to any one representing him for any proceeds o£ any 
of such land sold, or whieh may be sold, and that said Andrew Brown bas 
no Interest, légal or équitable, In any sucb land or in any proceeds of sale of 
the same or any part thereof. And I respectfully submit that I am not sub- 
Ject tp other or further examlnation in respect of any sucb matters, for that 
tbe same are wholly Immaterlal and Irrelevant to tbe subject-matters of in- 
qulry in thls proceeding.' 

"It is not necessary to question, and we imply no doubt of, the good faith 
of the witness in making tbis statement; but it cannot be accepted as re- 
lieving him from 'other or further examination.' It îs, in substance, but an 
expression of bis understanding that the facts -which he déclines to reveal 
would, if revéaled, appear to be immaterial, and to tbis opinion of his, thougli 
not even evidentlal, he asiis tbat there shall be conceded determinative force. 
Wbether the title which he holds is an absolute title, in which Andrew Brown 
bas no interest, it is the functlon of the court to décide, and that it may do 
so intelligently It is requisite tbat It should be fully .informed of ail the con- 
nected facts and attendant circumstances. If upon their disclosure it sliall 
transpire that the appellee is the absolute owner of the property in question, 
the investigation will do him no harm; but If, on tbe other hand, tbey shall 
exhibit an interest, légal or équitable, in the bankrupt, the enforcement of 
any rlght which may in conséquence accrue to bis creditors will be but a 
debt of Justice, the discharge of whicb can work no légal injury to any one. 

"This court bas neither autbority nor inclination to repudiate the rule whieh 
protects from exposure, unless with the client's consent, ail communications 
between him and his counsel, made during the subsistence of that relation, 
in référence to any matter respecting which the latter bas been, and prop- 
erly could be, professionally consulted. This rule was applied — apparently for 
the first time — ^in the case of Berd v. Lovelace, Cary's Rep. 88, and for three 
centuries at least it has been steadily upheld by the courts upon tbe ground 
that for tbe proper administration of the law, the confidence which it en- 
courages the client to repose in the attorney to whom be resorts for légal 
advice and assistance should upon ail occasions be inviolable. But it has 
been foreibly and vehemently assalled (Bentbam's Rationale of Judieial Evi- 
dence, book 9, pt. 4, c. 5) and tbe suppression of évidence whicb it effects 
can be justifled only when the limitations which restrict tbe scope of its opér- 
ations are assiduously heeded. Therefore, it is requisite that in every Instance 
It shall be Judicially determined wbether the particular communication in 
question be really privileged, and In order that such primai^ détermination 
may be advisedly made, it Is Indispensable that the court shall be apprized, 
tbrough preliminary Inquiry, of the characterizing circumstances. There is 
no presumption of privilège, and though its allowance may. In a clear case, 
be founded upon the voluntary statement of the attorney that bis knowledge 
of the fact to which he Is asked to testify was acquired In professional con- 
fidence, yet, wherever, as in tbis case, the circumstances suggest that the 
sufflcieney of the grounds of that statement should be considered, it is the 
rlght of the opposing party to deinand that the proponent of tbe privilège 
shall be submitted to such interrogation as may be necessary to test its 
validity. Hughes v. Boone, 102 N. C. 160, 9 S. E. 286. In the présent case 
the witness said: 'Andrew Brown, the bankrupt in this proceeding, is not 
and never has been a client of miné, * * • and I respectfully décline to 
answer further questions relating to such matters ♦ * ♦ upon tbe ground 
that the same were confldential communications between myself and my 
clients, which I am forbidden by law to disclose.' 

"If the views we bave expressed be correct, it is manifest that the position 
thus assumed is untenable. The witness déclines to answer — not after in- 
quiry and adjudication by the court, but upon his own mère déclaration that 
the matters to whicb his déclarations relate were privileged communications, 
and thus both of the facts and the law he constitutes himself the exclusive 
judge. The province of the court cannot be thus usurped. If it could be, 
it is obvions that the rule under considération, which is designed to promote 
the administration of justice, might readily be misused for its obstruction,, 
and become in conséquence too pernlcious to be tolerated. 
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"In dlsenssing the broad questions Involved, we hâve perhaps suflSdently 
Indicated the method of procédure which should be pursued in such cases, 
but with référence to the situation disclosed by thls record, it may be dé- 
sirable that we should say a few addltional words directly upon that subject. 
It appears that the appelles refused to answer In about sixty separate in- 
stances, and it is probable that, if the attempted examination had net been 
suspended, he would hâve been further Interrogated, and with the same resuit. 
Under thèse clrcumstances, and in vlew of the fact that the court below bas 
net done so, it is not practicable for us to décide particularly and in détail 
what questions the witness should be required to answer, or to do more than 
indicate in gênerai tenns the course whlch, in our opinion, should be adopted 
to enable that court to pass upon every point that bas arisen, or may arise, 
and to this end we state that our présent décision is that (1) upon objection 
or refusai to answer upon the ground of irrelevancy, if the question asked 
appear to be relevant, it should not be excluded, or the witness be excused 
from replying to it, because of his assertion that bis answer, if made, would 
disclose the Personal afCairs of himself or of others, not material to the subject , 
of inquiry; and (2) on decUnation of the witness to testlfy upon the ground 
that the matter or matters sought to be discovered came to his knowledge 
in professional confidence, he is, by way of preliminary investigation, to be 
subjected to such interrogation as may be necessary to enable the court to 
détermine for itself whether the communication referred to be, under the 
clrcumstances, a privileged one; and thereupon to make such order as may 
be proper. 

"The order of the District Court, filed April 2, 1901, dismissing the pétition 
of the People's Bank and others, upon the ground 'that the said J. Evarts 
Tracy should not be compelled to answer the questions propounded to him 
by the counsel for the petitioners, or any of them,' is reversed, and the cause 
will be remanded to that court for further proceedings to be there taken in 
conformity with this opinion and détermination." 

After the issuing of the said mandate, the trustée filed his final ac- 
count, and on May 14, 1902, the référée notified ail creditors of the 
filing of the trustee's account, and that a final meeting of said creditors 
would be held on May 26, 1902. In default of objection to the 
trustee's final account, the référée made an order, approving the same 
and discharging the trustée, which order was filed before 11 o'clock 
on said 26th day of May, 1902. On the afternoon of the same day, 
Courtlandt Parker, Jr., Ésq., acting on behalf of Norris Morey, Esq., 
attorney for appellees, appeared at the referee's office and filed ex- 
ceptions to the trustee's final account, and on June 5, 1902, applied to 
said référée to open the order discharging the trustée, so that the said 
exceptions and further objections which he proposed to make could 
be heard. As a ground for said application, it was alleged in the 
affidavit filed by Mr. Parker, that the exceptions were forwarded to 
him by mail, and should hâve reached his hands on the afternoon of 
Saturday, May 24th, but did not until about i o'clock on May 26th. 
The référée declined to entertain the application. The appellees 
thereupon, through their counsel, applied to the judge of the said Dis- 
trict Court, to review the action of the référée, in refusing to open the 
order discharging the trustée. 

On May 31, 1902, the appellees, by their attorneys, filed a pétition, 
reciting, inter alla, the proceedings in this court, relating to the ex- 
amination of J. Evarts Tracy, referred to above, and praying that an 
order be made, requiring said Tracy to pay the costs of said proceed- 
ings, that he be adjudged in contemptj and that he be ordered to ap- 
pear before said référée on the day named, to be examined concerning 
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the acts, conduct, or property of said Andrew Brown. The applica- 
tion for a review of the action of the référée, in refusing to open the 
drder discharging the trustée, and the motion to adjudge the caid 
Tracy guilty of contempt, and compel his attendance as a witness for 
further examination, were heard together by the District Court judge, 
June 9, 1902, the said Tracy and Andrew Brown, the bankrupt, and 
the appellees, being represented by counsel at said hearing. After 
hearing, the court made two orders, as follows : 

"First. That the order of Frederick W. Léonard, référée, dated May 26, 
1902, approTing the accounts of said trustée, be opened and vacated, and tbat 
Pierre F. Cook, trustée, file hls final report withln twenty days after the date 
hereof, and that said receiver and other mpving creditors flle thelr objections 
to the account as heretofore flled withln ten days from tbe date hereof. 

"Second. That the motion to adjudge Tracy guilty of contempt and that 
he be requlred to pay costs be denled; and further ordered that said Jeremlah 
Evarts Tracy attend before Frederick W. Léonard, référée hereln, on a day 
to be deslgnated by said référée upon not less than ten days' notice to be 
served on said Tracy on bebalf of said petitioners, to submlt to an examina- 
tion under the acts of Congress relatlng to bankruptcy and concerning the 
acts, conduct or property of said Andrew Brown, bankrupt, in conformity 
wlth the mandate and opinion of the Circuit Court of Appeals hereln, and 
that a subpœna , requiring such attendance issue therefor, out of thls court, 
upon the request of said creditors and petitioners." 

The petitioners pray that this court will now review said orders, and 
reverse the same, and they raise the following questions of law: 

"First. Whether the court below had jurisdiction to open and vacate the 
order of the référée discharging the trustée and thus closlng the banlirupt's 
estate, or whether, assuming sUch jurisdiction to exist, It was properly exer- 
elsed under the faets In thls case. 

"Second. Whether, If said flrst question be determined in favor of appel- 
lants, the order commanding the attendance of J. Bvarts ïracy as a wltnesa 
to testify concerning the acts, conduct and property of Andrew Brown, a 
bankrupt, was not wholly vold and wlthout légal authorlty, because made 
after the bankrupt's estate had been closed. 

"Thlrd. Whether even if the estate of said bankrupt had not been properly 
closed at the tlme said order to examine Tracy was applied for, the petition- 
ing creditors were not guilty of such lâches In maklng the application that it 
should hâve been denled on thls ground alone. 

"Fourth. Whether in vlew of the fact that more than a year had expired 
after the dlscharge of the bankrupt, at the tlme the application for the 
examination of Tracy was made, it should not hâve been denied on that 
ground. 

"Fifth. Whether the pétition, upon which the application for the examina- 
tion of Tracy was based, does not show that such examination would of 
necesslty be without value for any purpose connected with the administration 
of the bankrupt's estate." 

We hâve stated thèse proceedings at some length, because we think 
by so doing, the insufficiency of the grounds upon which the conten- 
tions made by the petitioners rest, will be thereby apparent. 

The power of the District Court to vacate the order of the référée, 
discharging the trustée, is denied by the petitioners. We hâve no 
doubt, however, that this power exists, and is necessary to the efficient 
administration of the bankrupt law, and the accomplishment of its pur- 
poses. There are no terms of the bankrupt court. It is always open, 
and the power over its own orders and decrees is ample to prevent in- 
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justice and correct errors. No such order of the référée is a finality, 
as claimed by petitioners' counsel. The jurisdiction with which a 
référée is invested is made expressly subject to review by the judge of 
a court of bankruptcy. See section 38 of that act. Act July i, 1898, 
c. 541, 30 Stat. 555 [U. S. Comp. St. 1901, p. 3435]. Subdivision 10 
of section 2 of the same act expressly confers upon courts in bank- 
ruptcy the power "to consider and confirm, modify or overrule, or 
return with instructions for further proceedings records and findings 
certifîed to them by référées." Not only was the power of the District 
Court in the premises plenary, but we think the facts warranted its 
exercise. The action of the court below was in direct compHance with 
the mandate of this court, as sent down in the proceedings already 
quoted. While we do not think that the discharge of the trustée 
opérâtes to deprive creditors of the right to institute and prosecute 
proceedings or suits for the discovery or recovery of the bankrupt's 
assets, we still think there was propriety in overruHng the hasty action 
of the référée, in order that the testimony of the récalcitrant witness, 
Tracy, might be taken in support of exceptions to said account, thus 
giving a more convenient and summary method of pursuing concealed 
assets, if any there should prove to be, and surcharging the trustee's 
account. It would be a remarkable situation, indeed, if, after the man- 
date of this court had gone out for the examination of the witness, 
Tracy, in the manner prescribed by this court, the référée in bank- 
ruptcy could, by discharge of the trustée, render the action and 
mandate of this court abortive and futile. 

We hâve already decided that the witness, Tracy, must answer such 
questions as may be put to him, touching his ownership and title of 
and to the property inquired about, in order that the court may dé- 
termine the relevancy of such inquiries. In other words, such in- 
quiries are relevant until the answers show to the judge the contrary 
to be the case, and it cannot be permitted to interpose the action of 
the référée in the premises, as an obstacle to what this court has de- 
cided to be a proper procédure. The court below was clearly right 
in setting aside the order of the référée, if it might be thought such 
an obstacle, upon that ground alone. 

This disposes, also, of the second main contention of the petition- 
ers, that the order commanding the attendance of the witness, Tracy, to 
testify concerning the acts, conduct or property of the bankrupt, was 
wholly void and without légal authority, because made after the estate 
had been closed. We hâve just said that the court had jurisdiction to 
open up the estate, by annulling the order of the référée discharging 
the trustée. The case, therefore, stood as if no such discharge had 
ever been made, and the bankrupt's estate was not, therefore, closed 
at the time the order upon Tracy to testify was made. But from 
what we hâve already said, it was not necessary that the discharge of 
the trustée should hâve been set aside, in order to justify the action 
of the court in commanding the attendance of a contumacious witness 
before the référée, and compelling him to testify on the lines pointed 
out by the opinion of this court, already referred to. 

We do not think the other contentions, founded upon the discharge 
of the bankrupt and allcged lâches, require considération from this 
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court, and we are of opinion that the orders of the court below, re- 
ferred to in the pétitions before us, should be, and they are hereby, 
affirmed 



W. S. KBYSBR & CO. v. JURVELIUS. 

(Carcult Court of Appeals, Fifth Circuit. March 31, 1903.) 

No. 1,220. 

1. Shipping— Chaktbr Paktt— Dblat fkom Chartebkr's jnaming Unsafb 
Port of Delivbrt. 

A flrm of slilpping agents chartered a vessel "as agents for cliarterers," 
but wlthout diselosing any principal, to carry a cargo of lumber from 
Pensacola to "any safe port" In the western Mediterranean. Before time 
for enterlng on the voyage, they chartered to respondents at an increased 
rate of freight. Eeld, that respondents were not bound as prlncipals 
under the original charter, but were shippers charged with notice of such 
charter, and, while not held to the stipulations thereln as to demurrage 
days and rate of demurrage, they were bound, wlthin a reasonable time 
after loading, to name a safe Mediterranean port for delivery of cargo, 
and llable for the détention of the vessel necessarily resulting from their 
namlng an unsafe port, for whlch the master refused to sign bills of 
lading. 

3. Same — Measxirb of Damages for Détention. 

Where a vessel, after she was loaded and ready to sail, with full crew 
on board, was detained through the fault of the subcharterer, who was 
not bound by the stipulations of the original charter as to rate of de- 
murrage, and there Is no évidence as to her future employment or ability 
to obtain it, but her gross yearly earnings are shown, «ich earnings will 
be eonsldered, together with the demurrage stipulated for in her charter, 
in flxing the amount of damages recoverable for the delay. 

8. Admikaltt— Pleading. 

In admiralty the parties are not beld to great nicety in pleading, and 
where a llbel states facts which warrant a recovery, and the real issues 
are tried, a recovery will not be denied because the libel counts on the 
breach of a charter which is not binding on respondent. 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

John C. Avery, for appellant. , 

Ben C. Tunison and Scott M. Loftin, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. In Genoa, Italy, on the i8th of Novem- 
ber, 1898, a charter party was entered into between Victor Jurvelius, 
master and agent of the Russian ship Amélie, of the burden of 495 
tons register or thereabouts, then lying at Marseilles, bound for a 
voyage to Rio Janeiro with cargo, and Messrs. Rosasco Bros., of 
Pensacola, Fia., styling themselves "agents for charterers," but with 
no principal disclosed, providing that the said ship, as soon as dis- 
charged at Rio Janeiro, should proceed to Pensacola, Fia., and there 
load from factors of said merchants or agents a cargo of lumber, 
and thence proceed to any safe port in the Mediterranean not east 

If 2. Demurrage, see notes to Eandall t. Sprague, 21 C. C. A. 337; Hager- 
man v. Norton, 46 C. 0. A. 4. 
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of Sicily (Spanish ports excluded), as ordered, on signing bills of 
lading and delivering the same (always afloat), on being paid freight 
agreed upon; the charterers to hâve the privilège of ordering the 
vessel to Barcelona and other Spanish-Mediterranean ports at cer- 
tain increased rates of freight. On the 28th of January, 1899—2 
months and 10 days after the first charter — ^A. T. Rosasco, styHng 
himself "agent of the good ship called the Amélie, of burden," etc., 
entered into a charter party with W. S. Keyser & Co., of Pensacola, 
through Crow, Rudolph & Co., as agents, agreeing upon a voyage 
of the Amélie from Pensacola, Fia., to any ^panish port in the 
Mediterranean (Barcelona excluded), and otherwise in ail respects 
on the same terms and conditions as the first charter party, except 
in respect to freight charges, which were increased some seven shil- 
lings and six pence, on the St. Petersburg standard of 165 cubic 
feet. Both charter parties contained the cessor clause in favor of 
charterers, and both stipulated 5 per cent, commission due by the 
vessel to Rosasco Bros., of Pensacola, Fia., the vessel lest or not 
lest, charter canceled or uncanceled, and to report at port of loading 
with the Rosasco Bros., paying five cents per registered ton, to- be 
signed to them or their agents at port of discharge for ship's inward 
or outward business, ship paying customary charges. In due course 
the Amélie arrived at Pensacola May 24, 1899, and on that day the 
master notified Rosasco Bros, of such arrivai, and named the days 
for loading to commence on Monday, May 29th, under the charter 
party dated i8th of November, 1898; at the same time notified 
said Rosasco Bros, that he was informed it was the intention of the 
charterers to load cargo under this charter party for Castellon, Spain ; 
that this place is not a safe port, within the meaning of the charter 
party, and that he thereby refused to accept cargo or sign bills of 
lading for such destination. On May 25, 1899, Rosasco Bros, noti- 
fied the master, in writing, as follows : "We beg to inform you that 
the charterers of the bark Amélie are Messrs. W. S. Keyser & Co., 
who will load vessel as per charter party made through us as agents 
for charterers." In regard to this last-mentioned notice there seems 
to be a decided misunderstanding on the part of the master of the 
ship Amélie, who, in his pleadings, says he vi^as not notified that 
there had been any subcharter entered into, and that he regarded 
and treated the said Rosasco Bros, as the charterers of the said ves- 
sel, and had no knowledge whatever that any other charter party 
was in existence. However this may be, Keyser & Co. began to 
furnish cargo and to load the vessel, and proceeded therewith until 
the i6th day of June, when cargo was complète; and thereupon, 
on June I9th, Keyser & Co. presented to the master for signature 
a bill of lading consigning the said vessel to Castellon, Spain. The 
master of the Amélie refused to sign this bill of lading on the ground 
that Castellon, Spain, was not a safe port within the terms of his 
charter party. No other satisfactory port being named, and no bill 
of lading signed, on the 23d day of June following, William Keyser 
& Co. exhibited a libel against the Amélie and her cargo, setting 
forth the foregoing, charging that the action of the master consti- 
tuted a conversion of the cargo entithng Keyser & Co. to hold the 
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bark responsible for the value of the cargo and for damages, and 
thereupon the Amélie and cargo were taken into the custody of the 
marshal. Thereafter, on the 5th day of July, on the pétition of Victor 
Jurvelius, master, the court entered an order allowing the said Jur- 
velius to make his claim to the said bark Amélie and cargo, and an- 
swer and défend the action, upon entering into a personal stipulation, 
without sureties, for $250, and without other security to file a cross- 
bill against the cargo ; and thereupon said Jurvelius exhibited a claim 
and intervention and cross-bill, which appear to hâve been sworn to 
on the 8th day of July, no date of liling given. 

At this stage of the case the parties entered into further negotia- 
tions, resulting in an agreement as follows : 

"Pensacola, 12th July, 1899. 

"It Is hereby agreed between Victor Jurvelius, master and owner of the 
Russian bark Amélie, and W. S. Keyser & Co., owners and shippers of the 
cargo now laden on the said bark, as follows: 

"i. The master wUI slgn blUs of lading providing for delivery of cargo 
now on board at port of Valencia, Spain, same as presented by Mr. Kosasco, 

"2. AU actions pending at Pensacola stand dismissed. 

"3. The cesser clause of the charter party is waived. 

"4. No claim or lien on the cargo for demurrage or détention shall be in- 
sisted upon. 

"5. The master of said bark may bring an action in personam at Pensa- 
cola for the recovery of any damages be may In such action be able to es- 
tablish for demurrage or détention; none being admitted. 

"6. The making of thIs agreement is not to be taken as an admission that 
W. S. Keyser & Co. had no rlght to order said bark to Castellon with said 
cargo, or that the suit they brought against said bark and cargo was improp- 
erly brought; nelther shall the making of this agreement be an admission 
by the master and owner that Castellon was a safe port, within the meaning 
of the charter part. 

"7. The true intent of the parties hereto is that, In any suit brought the 
parties are free to insist upon any contention that they might bave insisted 
upon had this agreement not been made, not hereln expressly waived. 

"8. It Is further understood and agreed that the entering Into this agree- 
ment Is to be taken and accepted as a final and complète settlement of ail 
différences exlstlng between the parties hereto, except the claim of master 
of ship for demurrage and détention above referred to, but no différences 
are waived or settled to the extent of depriving either party of the right to 
Insist upon them in the prosecution or résistance of such claim. 

"[SIgned] Victor Jurvelius. 

"[Signed] ' W. S. Keyser & Oo." 

Under this agreement a bill of lading was executed pending suits 
dismissed, and thereupon Victor Jurvelius, the master of the AmeHe, 
exhibited his présent libel against Keyser & Co., setting out the 
original charter party, charging that Keyser & Co. were the original 
charterers, averring that Keyser & Co. did not deliver cargo within 
the 12 days mentioned in the charter party, but so delayed delivering 
cargo that they became responsible under the terms of the charter 
party for 6 days' demurrage at the rate of four pence sterling per 
net registered ton, and also averring that through their failure to 
name a safe port as to destination of the cargo within the terms of 
the charter party the said Amélie was detained from the I7th day of 
June to the I2th day of July, a period of 25 days, to the damage of 
the ship $1,500, for which demurrage and détention he claims judg- 
ment. 
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Under thèse facts, in the light of other évidence in the case, \ve 
think it clear that Keyser & Co. cannof be held as the original char- 
terers of the Amélie, nor strictly as assignées of the original charter 
party, but they should be held as freighters or shippers, charged with 
notice of charter party. The original charterers were Rosasco Bros, 
for their own account, not perhaps intending to load the vessel, but 
to dispose of their charter for profit. If Keyser & Co. had been 
the original charterers, there was no necessity at ail for the second 
charter party, and, if it neverthcless had been made, it would not 
hâve provided for an increase of freight, nor hâve excluded Keyser & 
Co. from the port of Barcelona. The exclusion from the port of 
Barcelona was necessary to Rosasco Bros, in order to secure their 
profit under the charter. Nor do we think that in the matter of load- 
ing the ship in the port of Pensacola Keyser & Co. became bound 
by the terms of the original charter party any further than as re- 
sulted from their real position — that of shippers of cargo with notice 
of charter party. 

It follows from this that the stipulations of the original charter 
party as to specified demurrage and amount of demurrage did not 
conclude Keyser &. Co. as to their liability for détention. As ship- 
pers of cargo, however, with a supposed knowledge of the original 
charter party, they were bound, within a reasonable time after cargo 
was aboard, to name a safe port in the Mediterranean for the deliv- 
ery of the cargo ; and, if they failed in this, they were responsible for 
the détention of the ship necessarily resulting. See Maclachlan, p. 
371. They named as the port of delivery Castellon, Spain, which 
the master claimed was not a safe port, and thereupon refused to 
sign the bill of lading. The évidence exhibited in this case estab- 
lishes that therein the master was within his right, as Castellon was 
not a safe port within the meaning of the charter party. It follows 
that for the détention of the ship from the i6th day of June to the 
I2th day of July Keyser & Co. were responsible. 

It seems that on the 30th of June Keyser & Co. ofïered to accept 
bills of lading "to Castellon, or as near thereto as the vessel can get 
and discharge (always afloat)." This was met with the counter 
proposition to sign bills of lading "to Castellon, or as near thereto 
as ship can safely get and safely lie and discharge." Thèse proposi- 
tions were under discussion several days, until on the 6th of July the 
master notified Keyser & Co. that he would not sign bills of lading at 
ail for Castellon. It may be that, if Keyser & Co. had stood upon 
the proposition to accept bills of lading "to Castellon, or as near 
thereto as vessel can safely get and discharge (always afloat)," we 
might, under the évidence in this case, find that thereby they had 
named a safe port within the meaning of the charter party; but 
the proposition seenis not to hâve been insisted upon, and, the matter 
having ended in a compromise settlement on the I2th day of July 
fixing Valencia as the port of discharge, we feel compelled to take 
this latter date as the end of détention in fînding the number of days 
the Amélie was detained through the fault of shippers of cargo. 

Damages for this delay — 25 days — should be adjudged against 
Keyser & Co. The rule of damages in the case of improper deten- 
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tion of a vessel is not fixed. and certain, but the damages to be al- 
lowed are dépendent upon the circumstances. If the vessel is not 
employed, and no hire to be obtained, no damages are sustained. If 
the vessel is under contract, or can obtain employment, the net éarn- 
ings may furnish the rule. Where, however, the vessel is detained 
with full cargo and crew on board, ail expenses going on, the earn- 
ings of the vessel furnish decided assistance in determining the dam- 
ages. For a discussion of this subject under a charter party, see 
Barge Co. v. Turney (D. C.) 79 Fed. 109. In cases of collision, see 
Williamson v. Barrett, 13 How. loi, m, 14 L. Ed. 68; The Cayuga, 
14 Wall. 270, 278, 20 L. Ed. 828. In this case we hâve the Amélie 
apparently ready to sail, with full cargo, but no évidence as to her 
future employment or ability tO' obtain the same. The libelants claim 
a rate as fixed in the charter party for demurrage as damages for 
the détention, but, as we hâve said above, we do not consider that 
Keyser & Co. were bound by the stipulations of the original charter 
party as to demurrage days, nor do we consider that they were bound 
by the rate of demurrage specified in said charter party; i. e., four 
pence sterling per day per net registered ton. It sometimes occurs 
that where the freighters are not bound by the stipulated rate of 
demurrage as fîxed in the charter party, and yet are liable for dé- 
tention, and there is no other évidence in the case bearing upon the 
question of damages resulting from détention, we are compelled to 
assess damages on the basis of the rate stipulated; but in this case 
there is évidence of the gross yearly earnings of the Amélie and 
of her net yearly earnings, and, as Keyser & Co. are not bound by 
the very high stipulated rate of demurrage, we are of opinion that in 
assessing damages in this case we ought to consider, in connection 
with the stipulated rate, the gross yearly earnings of the Amélie. 
Thèse gross yearly earnings are shown by the master to be £1,261 
17s. 4d., or, at $4.80 to the £1, $6,058.92, or $16.89 P^r day. Con- 
sidering this with the rate stipulated in the charter party and the 
surroundings shown by the évidence, we are satisfied that $30 per day 
damages for the détention will be reasonably fair and just between 
the parties, and this, for 25 days, amounts to $750. 

There is some contention on the part of Keyser & Co. that no 
recovery can be had against them in this action, because this suit is 
brought for a breach of the charter party, to which they were not 
parties; and the appellees claim that the assignments of error are 
not sufïîciently spécifie, under our rules, to allow considération of the 
material questions in the case. In admiralty we do not always hold 
to a great nicety in pleadings, and as in this case the libel, although 
charging Keyser & Co. as charterers, sets out the facts in the case, 
and the answer and évidence meet the real issues, and the assign- 
ments of error point out the questions for this court, the above con- 
tentions are not well founded. 

There are some other matters discussed in the briefs-, but we think 
they need no spécifie ruling. 

The decrée of the District Court is amended by reducing the 
amount allowed the libelant below to $750, and, as thus amended, 
the decree of the District Court is affirmed. Appellant to recover 
the costs in this court and to pay the costs in the District Court. 
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SAWYEE V. WHITE (two cases). 

(Circuit Court o£ Appeals, Bighth Circuit. Aprll 13, 1903.) 

Nos. 1,816, 1,817. 

1. CoNVBTANCE— Mental Capacity op Qrantok to Make. 

In determining the competency of a grantor to exécute a deed, the 
question Is not wliether or net his mental powers were impaired, or 
whether or not lie had ordlnary capacity to do business when he executed 
it, but whether or not he had any — the smallest — capacity to understand 
what he was dolng. and to décide Intelligently whether or not he desired 
to do It. 

2. GiPT PBOM Parent to Child— FiDucrART Relation. 

The existence of a fiduciary relation between a parent and his child 
Is not necessarily fatal to a deed or gift from the former to the latter, 
because such a deed or gift is natural and reasonable, and is sustained 
by the presumptlon that it was inspired by parental affection and dé- 
votion. This presumptlon overcomes the ordinary presumptlon that an 
unnatural or unreasonable gift procured through a fiduciary relation is 
voidable. 

8. Deed — Unddb Influence. 

The undue Influence whlch will avoid a deed Is an unlawful or fraud- 
ulent influence whlch controls the will of the grantor. The affection, 
confidence, and gratitude of a parent to a child,. whlch inspires a deed 
or gift, is a natural and lawf ul influence, and will not render it voidable, 
unless this Influence bas been so used as to confuse the judgment and 
control the will of the donor. 

4. Samb— Fiduciary Relation— Facts. 

A father 88 years of âge, who had been a paralytlc for 15 years, and 
so feeble that he had required constant attendance and assistance, had 
intrusted his business to his son, who had managed it for him and had 
supplied his wants wlth rare asslduity and klndness. The father had 
perfect confidence In this son, and was grateful to him for his klnd- 
ness. For many years he had inteuded to give his property to him at his 
decease. His mind was impatred, his powers of speech and locomotion 
were very limited, but he knew what he was dolng; and he intentionally 
conveyed land worth $20,000 to this son wlthout any actual considéra- 
tion, so that the son of a deceased daughter recelved no part of It. 

Held, the deed was not vold on account of lack of mental capacity, fhe 
fiduciary relation, or undue influence. 

6. Contbst of Will — Fédéral Court — Burden op Proop. 

In a proceedlng in a fédéral court to contest the validity of a probated 
will under Rev. St. Mo. 1899, §§ 4622, 4623, the burden of proof is upon 
those who claim under the will to the same extent as if no action allow- 
ing the will had ever been taken by the probate court. 

6. Samb— Fédéral Court has Jurisdiction ovbr Controvebsy. 

When the controversy over the validity of a will arises between two 
citizens of différent states, a fédéral court has jurisdiction of a proceed- 
lng to contest it which the statutes of a state authorlze to be Instltuted 
in the courts of gênerai jurisdiction of that state. 

(Syllabus by the Court.) 

Appeal from the Circuit Court of the United States for the Western 
District of Missouri. 

In Error to the Circuit Court of the United States for the Western 
District of Missouri. 

Lucian E. Carter, for appellant and plaintifï in error. 
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O. J. Chapman, Crosby Johnson & Son, for appellee and défendant 
in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff, Robert Sawyer, brought 
an action against the défendant, William M. White, to avoid a deed 
of certain lands in the state of Missouri, of the value of $20,000, made 
by Robert White, the grandfather of the plaintiff, to William M. 
White, his son, on May 9, 1896, and to set aside the will of Robert 
White, deceased, and the probate thereof, on the ground that the 
défendant, William M. White, had procured the exécution of this will 
by undue influence. The court below dismissed both causes of action, 
and the plaintifï présents the decree and judgment for review by appeal 
and by writ of error. 

The grounds upon which the plaintifif bases his attack upon the 
deed are that the grantor had not sufficient mental capacity to exé- 
cute it, thaf the grantee was the confidential adviser and the manager 
of the property of the grantor, and that he procured the exécution of 
the deed by undue influence. Robert White was 88 years of âge 
in May, i8g6, when he made this deed to his son. He had been 
partially paralyzed, so that he talked and walked with difïïculty, for 
at least 15 years. At times during this period he was practically 
helpless, and required constant assistance and attendance to enable 
him to arise from his bed and to procure and take his necessary food 
and drink, while at other times he was able to walk a block or two 
with the aid of a cane. He was a feeble old man, and his mind was 
undoubtedly much less active and powerful than when he was young 
and vigorous. But the question of his mental capacity is not whether 
or not the powers of his mind were impaired, or whether or not he 
had ordinary capacity to do business, but whether or not he had any 
— the smallest — capacity to understand what he was doing, and to dé- 
termine intelligently whether or not he would do it. Mann v. Keene 
Guaranty Sav. Bank, 29 C. C. A. 547, 548, 86 Fed. 51, 52; Rugan 
V. Sabin, 3 C. C. A. 578, 584, 53 Fed. 415, 421; Stewart's Ex'r v. 
Lispenard, 26 Wend. 303; Ex parte Barnsley, 3 Atk. 168; Hill v. 
Nash, 41 Me. 586, 66 Am. Dec. 266; Jackson v. King, 4 Cow. 216, 
15 Am. Dec. 354; Dennett v. Dennett, 44 N. H. 531, 84 Am. Dec. 97. 
Any other test would wrest from the feeble and the aged that power 
over their earnings and savings which is their best safeguard against 
misfortune, and would produce endless uncertainty, difHculty, and 
litigation. Carèful and repeated perusals of ail the évidence in this 
case hâve convinced us that Robert White was compétent, when tried 
by this test, to exécute the deed which the complainant attacks, He 
understood perfectly what he was doing when he made it, and he 
was able tO décide and did décide intelHgently whether he would or 
would not exécute the conveyance. The évidence is undisputed that 
he had intended for at least 10 years that his son should succeed to his 
property whefi he should die, that he made this deed to accomplish 
this settled purpose, and that his mind was sufïiciently clear for him 
to understand his act and its efïect when he performed it. The deed 
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cannot be avoided for lack of mental capacity in the grantor to 
make it. 

May it be set aside because the grantee occupied a fiduciary rela- 
tion to liis father, and induced him to exécute it by undue influence? 
Robert White and his son, William, had lived for many years in the 
same town, and at times in the same house. Each was a shrewd and 
successful business man, possessed of cqpsiderable property. For 
15 years the father had been a paralytic, and his son had been kind, 
attentive, and watchful of his interests, his welfare, and his comfort. 
For this kindness and attention the father was grateful to the son. 
He had implicit confidence in his ability, his integrity, and his judg- 
ment. He had intrusted his business and his property to his care 
for many years, and for at least lo years he had intended to give 
him his property when he should pass away. He made the deed 
hère in question to eflfectuate this intention. There is no doubt that 
he was :nfluenced to do so by his aiïection for and confidence in bis 
son, and by his gratitude to him for his years of dévotion and service. 
But hatred or indifférence is not indispensable to the vaHdity of a 
gift, nor is gratitude or affection for the grantee fatal to it. The 
undue influence which will avoid a deed or will is an unlawful or 
fraudulent influence which controls the will of the grantor or testa- 
tor. The natural influence of the affection of a parent for a child is 
neither fraudulent nor illégal, and courts will not set aside a deed 
or a will because it was induced by such an influence unless it appears 
that this influence was exercised to confuse the judgment and to 
overcome the free will of the grantor or testator. 

Nor is the fact that the grantee or devisee occupies a fiduciary re- 
lation to his grantor or testator necessarily fatal to the gift. It is 
the use of that relation to secure a deed or devise against the free 
will or désire of the grantor or donor, and not the mère existence of 
the relation, that vitiates a grant. It is true that when an unnatural 
or unreasonable gift or devise is made — such as one by a ward to 
his guardian, or by a helpless invalid to his nurse, or by a client to 
his trusted attorney — the presumption at once arises that the fidu- 
ciary relation was used to overcome the will of the grantor, and that 
the deed or devise is voidable. But when the natural gift of a parent 
to a loved and trusted child is in question, this presumption is met 
and overcome by the still stronger presumption that such a gift is the 
natural and reasonable act of the parent, and that the free will of the 
donor inspired the grant, uninfluenced by the trust relation. McKis- 
sock V. Groom, 148 Mo. 459, 467, 468, 50 S. W. 115; Norton v. Pax- 
ton, iio Mo. 456, 461, 19 S. W. 807; McFadin v. Catron, 120 Mo. 
252, 275, 25 S. W. 506; Maddox v. Maddox, 114 Mo. 35, 21 S. W. 
499, 35 Am. St. Rep. 734. The évidence is not convincing that the 
détendant used any undue influence or made any unlawful use of his 
fiduciary relation to his father to induce him to exécute this deed. 
It is that Robert White had intended for many years that his son 
should ultimately hâve the land which this instrument conveys ; that 
he conveyed it of his own free will ; that he wanted to give this land 
to his son; that his act was the act of his own free will, inspired 
by his own désire to vest in his loved and trusted son the property 
122 F.— 15 
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which he hadàcquired; and that he nevér regretted the disposition 
which he made of it. The proof in this case présents no ground for 
thé avoidànc'e of this deed. r 

The conclusion which has :been reached relative to the validity 
of tbe: deed after a thdughtfiil ■ reading and considération of ail the 
évidence renders it unnecessary to consider many of the alleged er- 
rors in.' the trial of this is^le, becàuse error without préjudice is no 
ground'for a reversai. This rule appHes to the exception to the rul- 
ing of' the court helow admitting the defendant's abstract; although 
it was an unfair one; to the exception to the refusai of the court to 
permit the counsel for the cornplainant to read ail the testimony, and 
to argue the case at greatér length.; and to the exception to the ruling 
of the court that it was immaterial that Robert \Vhite was a Mor- 
mon, and that William M. White was the illegitimate son of his 
second wife, born while his first wife was living. Thèse rulings in- 
fiicted no iéjury upon the cornplainant in the trial of the issue over 
the validity. of the deed, because, upon ail the évidence, that convey- 
ance constituted a valid'gift by the father to the son, and the corn- 
plainant was ëntitled to no relief on account of it. 

It is assigned as error that two of the witnesses refused to answer 
questions propounded to them by counsel for the cornplainant be- 
cause they were physicians, and their knowledge of the condition of 
Robert White was obtained while treating him professionally. But 
the vice of thèse acts, if it was a vice, was extracted by the fact that 
thèse phjisicians subsèquently testified on behalf of the défendant, 
and were cross-examined, without limit or objection, relative to ail 
the raatters propounded for their considération by counsel for the com- 
plaitiant, so that no injury resulted from their failure to answer in 
the first instance. 

It is assi^ed as error that the court refused to receive in évidence, 
for the purpose of pro'wng the weakness of the mind of Robert White, 
an authenticated copy of the record of the reports of the médical 
board of examiîiing surgeons who examined him to détermine the 
ambunt of pension he was ëntitled to receive. But this record was 
mère hearsay and was properly excluded. It was nothing more 
than the written stâtements, not under oath, of strangers to the 
action, whom iieither of the parties had opportunity to examine or 
crbiss-examine. 

It is assignèd as error' that the court below failed to make spécial 
findîngs upon ma»y questions arising under the evideince. But there 
was no rule of law or of praCtice which imposed that duty upon the 
court below, and it does not appear that counsel for the parties re- 
quésted itito make sueh findings. The préparation and filing of 
spécial findings in cases tried by the court is a commendable prac- 
tice, ând thè cases are probably rare in which a trial court would not 
afecede to the request of 'éotinsel for either party to foUow it. But 
where such- request is made, it is not error for the court to fail to 
take upon itselPthe burden bf preparing such findings. 

There was Tnoerrôrifl the trialof the issue relative to the validity 
of the deed of May 9, 1896; and the évidence is convincing that this 
deed cOnâtitlited' â''Valid igift, without any considération, from the 
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father, Robert White, to his trusted and dutifui son, William M. 
White. The court below properly refused to set it aside. 

We turn to the second cause of action — ^the attack upon the will. 
It is assigned as error that the court below ruled that the effect of 
the allowance of the will in the probate court of Caldwell county, 
Mo., was to establish it as the last will of the testator, and that the 
burden was upon the complainant to prove that it was not the will 
oî Robert White, for any or ail of the reasons alleged in the pétition. 
This was an erroneous ruling. The action to contest the validity 
of this will is a statutory proceeding under sections 4622, 4623, l 
Rev. St. Mo. 1899, p. 1102, which provide that any person interested 
in the probate of any will may contest its validity by a pétition to 
the circuit court of the state filed within five years after the will 
is probated, and that upon such a pétition an issue shall be made up — 
whether the writing produced was the will of the testator or not — 
and that this issue shall be tried by a jury, or, if neither party requires 
a jury, by the court. As the parties to this action were citizens of 
différent states, the fédéral court had jurisdiction to hear and déter- 
mine this issue, under the familiar rule that rights created and remé- 
dies provided by the statutes of a state to be pursued in the state 
courts may be enforced and administered in the national courts, either 
at law, in equity, or in admiralty, as the nature of the rights or remé- 
dies may require. Darragh v. H. Wetter Mfg. Co., 78 Fed. 7, 14, 
23 C. C. A. 609, 616 ; Gaines v. Fuentes, 92, U. S. 10, 20, 23 L. Ed. 
524; Richardson v. Green, 9 C. C. A. 565, 571, 578, 61 Fed. 423, 
429, 435; Brodhead v. Shoemaker (C. C.) 44 Fed. 518, 11 L. R. 
A. 567 ; In re Stutsman County (C. C.) 88 Fed. 337, 341 ; Ellis v. 
Davis, 109 U. S. 485, 497, 3 Sup. Ct. 327, 27 L. Ed. 1006; Railway 
Co. v. Whitton, 13 Wall. 270, 278, 287, 20 L. Ed. 571 ; Cummings 
v. Bank, loi U. S. 153, 157, 25 É. Ed. 903; Davis v. Gray, 16 Wall. 
203, 221, 21 L. Ed. 447; Broderick's Will, 21 Wall. 503, 520, 22 
L. Ed. 599; Gormley v. Clark, 134 U. S. 338, 348, 10 Sup. Ct. 554, 
33 L. Ed. 909; Cowley v. Railroad Co., 159 U. S. 569, 582, 16 Sup. 
Ct. 127, 40 L. Ed. 263 ; National Surety Co. v. State Bank of Hum- 
boldt (C. C. A.) 120 Fed. 593. The nature of this remedy required 
its administration at law, for the issue was to be tried by a jury if 
either party demanded such a trial. The action, therefore, fell under 
the act of conformity, which requires the practice and modes of pro- 
ceeding in civil causes other than equity and admiralty causes to con- 
form as rtear as may be to the practice and modes of proceeding ex- 
isting at the time in like causes in courts of record in the state. i 
U. S. Comp. St. 1901, p. 684, § 914; Rev. St. § 914. The practice 
and mode of proceeding in like cases in the state courts of Missouri 
threw the burden of establishing the will and its validity upon the 
party who relied upon it to the same extent as if it had never been 
probated. The action of the probate court was avoided by the insti- 
tution of the contest, and the entire issue \vas to be tried again, as 
if no action had been taken in the probate court. Lamb, Adm'r, v. 
Helm, Adm'x, 56 Mo. 420, 432; Benoist v. Murrin, 48 Mo.' 48; 
Tingley v. Cowgill, 48 Mo. 291 ; Williams v. Robinson, 42 Vt. 658^ 
I Am. Rep. 359. 
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Theerror.of the court hère, therefore, was fundamental. It un- 
derlies the entire trial oi the issue relative to the will, and nécessi- 
tâtes a secoijd trial of that question. ïhe judgment and decree below 
are accordingly reversed, and the case is remanded to the court below 
with instructions to enter a decree of dismissal of the cause of action 
relating to the deed, and to grant a new trial of the issue relative to 
the will. 



DYSART V. MISSOURI, K. & T. RY. CO. 

(Circuit Court of Appeàls, Ëighth Circuit April 20, 1903.) 

No. 1,750. 

1. Principal and Agent— Apparent Authobity of Agent Sometimes JSqtjit- 

ALËNT'TO AOTUAIi AUTHOEITY. 

A principal Is bound to third persons, who act witliout notice or rea- 
sonable cause to believe that there is a def ect of power, by tbe appar- 
ent authorlty with whlch he clothes the agent, wlthin the scope of his 
agency, to the same estent as by tbe actual authorlty he confers upou 
him. : ■ 

2. Carriers— Apparent Authohity to Tkainmaster to Takk Passenger on 

Preight Train. 

A tralnmaster, who had no authority to permit passengers to ride 
upôn frelght trains without the order of the superintendent, but whose 
duty it was to issue orders to that effect to conductors when directed 
to do so by the superintendent, and whose orders the conductors were 
required to obey without question, Issued an order to a conductor with- 
out authorlty from tbe superintendent to carry a physlclan^on his frelght 
train, ànd the conductor dld so. Nelther the conductor nor the doctor 
lînew, or had reasonable cause to believe, that the tralnmaster had vlo- 
lated his duty and issued the order without authorlty from the super- 
intendent. ' vffeJd, the act of the trainma?ter was wlthln the scope of his 
agency. He had authority to perform It under some circumstances. His 
master had clpthed him witb apparent authority to issue the order, and 
as agalnet the condjictor atid thé doctor, who had no notice or cause 
to believe tbat there was any def ect in his authority, the apparent au- 
thority was as binding upon the railway company as actual authority 
would haye been. . 
. 8. Same— Presumption— Passengers on Fbbight Trains. 

In the absence of any rule or practiee permitting frelght trains to 
- carry passengers, the presumption is that conductors hâve no authority 
to authorize thém to ride thereon, and that one riding for his own con- 
venience on a freight train, an englue, a hand car, or any other car- 
riage of a common carrier that Is çvidently not designed for tlie transpor- 
tatlon of passengers, is unlawfuUy there, and is a trespasser. Purple v. 
Union Pac. Ry. Co., 51 C. C. A. 564, 114 Fed. 123, 132, 57 L. R. A. 700. 
But thls presumption may ' bé overcome by proof of an order to tlie 
conductor, from the superior offlcer from whom conductors customarlly 
recel ve suqb orders, direct jng him to carry the person on his freight 
train. 

4. AppEAii AND Errob— Review— Erroes of Court Below Alonî; Considered. 

In an atlon at law the United Sta.tes Circuit Court of Appeals is a court 

for the correction of the érrors of thé court below oiily. Where there 

was afatal error at the trial, thé appellate court wlU not ordlnarily dls- 

,, çuss and , détermine other quçstiong of law, whlch were not considered 
"or ruied By tfie, qôurt below. 

(Syllabus by the Court.) ■ 

\ 1. See Principal and Agent, vol. 40, Cent. Dig. § 254. 
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In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Thomas H. Bacon (James H. Whitecotton, on the brief), for plain- 
tifï in error. 

George P. B. Jaclcson (George A. Mahan, on the brief), for défend- 
ant in error. 

Before CALDWEEL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an action by an alleged passen- 
ger upon a freight train for damages caused by négligence in its opéra- 
tion. A judgment was rendered in favor of the railway company upoii 
a directed verdict, on the ground that the trainmaster of the défendant, 
who ordered the conductor to carry the plaintiff upon his freight train, 
was without authority to do so. This question arose upon the trial, 
when the plaintiff's évidence to show authority was rejected. The 
plaintiff was a physician at Paris, a station on the railroad of the de- 
fendant in the state of Missouri, and he wished to ride to Hig- 
bee, another station on the defendant's railroad, for the purpose of 
rendering professional services to a child in a case which demanded 
immédiate attention. The next train from Paris to Higbee, after 
he received his call, was a through freight train which did not 
stop at Paris, and the doctor knew this fact, and he also knew that 
neither the conductor nor the station agent had authority to permit 
passengers to ride upon that train, and that some higher officiai of 
the défendant had this power ; but he did not know which officer pos- 
sessed it. In this state of the case he applied to the station agent 
to procure permission for him to ride upon the coming freight train. 
The officers above the station agent and the conductor, in their order 
of rank, were the trainmaster, the gênerai superintendent, and the 
vice président and gênerai manager. The trainmaster had authority 
to stop and to move trains, but he had no power to permit a passen- 
ger to be carried upon a freight train. This authority was vested 
in his immédiate superior, the gênerai superintendent. The sta- 
tion master was aware of this fact, but he did not apply to the gên- 
erai superintendent, because it was a rule and a practice of the rail- 
way company that the station master and the conductor should seek 
such permissions through their immédiate superior, the trainmaster, 
and that the conductor should obey the latter's orders. The gênerai 
superintendent communicated his orders through the trainmaster. 
The station master accordingly applied to the trainmaster by tele- 
graph for permission for the plaintifif to ride upon the through 
freight train from Paris to Higbee. The trainmaster failed to ap- 
ply to the gênerai superintendent to grant this request, and never had 
any authority to do so. 

After thèse facts had been established the court made the ruHng 
which is challenged, and which was fatal to the plaintiff's case. ït 
rejected évidence of the following facts : The trainmaster, Davis, 
without authority so to do, informed the station agent that the re- 
quest of the doctor to ride upon the freight train was granted, 
and issued an order to the conductor of that train to stop it at Paris, 



230 122 FEDERAL EEPORTER, 

and to carry the plaintiff upon it from Paris to Highee^ The sta- 
tion agent notified the doctor that he had received permission for 
him to ride upon the train. The conductor stopped the train at 
Paris, and took the doctor upon it, in obédience to the order of the 
trainmaster. The Circuit Court held that this évidence was imma- 
terial, and rejected it, because it did not tend, in its opinion, to show 
any authority on the part of the trainmaster to empower the con- 
ductor to accept the plaintifï as a passenger. But can the raiiway 
Company, which placed this trainmaster where it was his duty to dé- 
termine whether or not he had authority to grant this permission, 
and to act upon that détermination, and which required the con- 
ductor of this train to immediately obey his order, be heard, after 
the event, to say to him, prto those who acted in reliance upon the 
order of the trainmaster to him, and who had no notice or suspicion 
that this oirder was unauthorized, that it was beyond the power of 
the trainmaster, and that ail acts and contracts based upon it are 
void? Let us see. The plaintifif knew that neither the conductor 
nor the station master, had authority, without an order from some 
superior oiïi'cer, to accept him as a passenger; but he did not know 
what ofiScer had this power. The raiiway company placed the train- 
master in command of thp conductor, and required the latter to obey 
his drders. It did not impose upon the conductor the duty of in- 
vestigating the source from which the trainmaster derived his au- 
thority before he obeyed his orders, but it required of him prompt 
and implicit obédience in every instance. The gênerai superintend- 
ent had authority to grant permissions to passengers to ride upon 
freight traiiis. When he granted them, he communicated them to 
the conductors'through the trainmaster, who issued the proper orders. 
It was therefore the duty of the trainmaster to ascertain and dé- 
termine in each case whether or not the gênerai superintendent had 
granted, him permission to allow a passenger to ride upon a freight 
train, and it was his duty to issue or to refuse to issue an order to 
the proper conductor permitting him to ride, in accordance with the 
authority or lack of authority which he had received from the gênerai 
superintendent. In the case at bar he issued an order to this con- 
ductor to carry the plaintifï upon his freight train. If he had faithfully 
discharged the duty imposed upon him by the company, there would 
hâve been an order from the superintendent, back of the order oî the 
■trainmaster, authorizing the latter to issue his order. When the Con- 
ductor received that order, the légal presumption was that the train- 
master had discharged his duty, tha,t there was an order of the 
superintendent back of it, and both the conductor and the plaintifï had 
the right to rely upon that presumption, and to make the contract of 
carriage in accordance wfth it. 

Nor is it material now, after the plaintifï and the conductor hâve 
acted upon the apparent authority of the trainmaster, that his actual 
authority was not as great as it seemed to be. For a master is as 
conclusively bpund to innocent third persons by the acts of the agent, 
in the exercisie of the apparent authority with which the master has 
clothed him, within the scope of his agency, as he is by the actual 
authority which he confers wpon him. Chicago, St. Paul, Minne- 
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apolis & Omaha Ry. Co. v. Bryant, 13 C. C. A. 249, 253, 65 Fed. 
969, 973; Mechem on Agency, § 283; Austrian & Co. v. Springer, 
94 Mich. 343, 349, 54 N. W. 50, 34 Am. St. Rep. 350; Poster v.Ry. 
Co. (C. C.) 56 Fed. 434, 436; Butler v. Maples, 9 Wall. 766, 19 L. Ed. 
822; Inglish V. Ayer, 79 Mich. 516, 44 N. W. 942. The issue of 
this order by the trainmaster was within the scope of his agency, 
because he was the officer enipowered to issue such orders to the 
conductors, when they were authorized by the superintendent, and 
it was his duty to know whether or not they were so authorized, and 
to act accordingly. 

The question which this case présents is fairly answered by the 
propositions announced by the Suprême Court in Marchants' Bank 
V. State Bank, yy U. S. 604, 644, 19 L. Ed. 1008, and by this court 
in Purple v. Union Pac. Ry. Co., 114 Fed. 123, 129, 51 C. C. A. 564, 
570. In the former case the Suprême Court said : 

"Where a party deals wlth a corporation in good faith, the transaction is 
not ultra vires, and he is unaware of any defect of authority or other ir- 
regularity on the part of those acting for the corporation, and there is nothing 
to excite suspicion of such defect or irregularity, the corporation is bound 
by the contract, although such defect or irregularity in fact exists. If the 
contract can be valid under any circumstances, an innocent party in such 
a case bas a right to présume their existence, and the corporatioa is estopped 
to deny them." 

In the latter case this court declared : 

"One who enters and rides upon a car or train which he knows, or by the 
exercise of reasonable diligence would know, is prohibited from carrying 
passengers, is a trespasser, and not a passenger, and the only duty of the 
railroad company toward bim is to abstain from wanton or reckless injury 
to him." 

In the case under considération thè plaintifï knew that the con- 
ductor had no authority, without an order from some superior officer, 
to carry him upon the îreight train. But, when he learned that the 
conductor had an order from such an officer to stop his train and to 
transport him upon it, he did not know, nor would he by the exer- 
cise of reasonable diligence hâve known, that there was any defect 
of authority, or any other irregularity in the issue of this order, on 
the part of those acting for the corporation ; and there was nothing 
to excite his suspicion of any lack of authority on the part of the 
conductor, or of the officer from whom the conductor received the 
order, which he was implicitly obeying. The rejected testimony dis- 
closed acts of the trainmaster and of the conductor, within the scopes 
of their agencies, in the exercise of the apparent authority with which 
the company had clothed them, and they were as binding upon the 
railway company as they would hâve been if their apparent authority 
had been actual authority. The évidence should hâve been received. 

Counsel for the défendant in error argue at great length that, al- 
though the court erroneously rejected the testimony of authority to 
make the contract, yet the judgment below was right, and it should 
be affirmed, because, as they say, the contract proved by the plain- 
tiflf subjected the railway company to no liability for négligence, and 
there was no proof that the company was careless. They insist that 
the plaintifï produced at the trial below ail the évidence which he 
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had upon thèse issues, and that, because this évidence was insufficient 
to establish liability, :the judgment should be affirmed. There are 
two answers to this cpntention. In the first place,vit doeS not ap- 
pear that the plaintiff.did produce at the trial below ail the évidence 
which he would . hâve produced, if the court had not erroneously 
ruied that he had shown no authority to make the contract ûpon whicîi 
he relied ; and he must be giveil an opportunity to produce ail his évi- 
dence, and to try thèse issues, in view of the rule of law which gov- 
erns the authority of the trainmaster. In the second place, this is 
a court for the correction of the errors of the court below only. 
That court did not consider, try, or rule upon the issues relating to 
the character of the contract and the négligence, and therefore there 
is nothing in its action regarding thèse issues for this court to consider 
or détermine, and the discussion and décision of them hère must be 
deferred until there has been an opportunity to try and a trial of them 
in the: court below. That court rejected the évidence of the action 
and of the apparent authority of the trainmaster and conductor, and 
then directed a verdict for the railway company, because there was no 
évidence that thèse ofificers had authority to make the contract of 
carriage upon the freight train upon which the plaintiflf relied. This 
was the ruling which determined the case. It was erroneous, and the 
judgment below must be reversed, and the case must be remanded to 
the Circuit Court for a new trial. 
It is se ordered. 



HARGADINB-McKITTRICK DRY 600DS CO. T. HUDSON et aL 

(Circuit Court of Appeals, Eighth Circuit. March 23, 1903.) 

No< 1,T61. 

1. BANKBnPTCY — CLAIM — DlSALLOWANCB— Re8 JdDICATA. 

Where a creditor of a bankrupt voluntarily filed Its clalm agaînst the 
bankrupt's estate and submitted tô the jurisdictipn of the court adminls- 
tering such estate, which disallowed the claim, such disallowance, un- 
appealed from, was res judlcata, and a bar to a subséquent suit against 
the bankrupt on the same cause Of action in auother jurisdiction. 

2. Same— Limitation— What Law QovkRns. 

Where a judgment creditor flled a judgment as a claim against the 
debtor's esta.te In bankruptcy, which was being admlnistered in the state 
of the bankrupt's résidence, whether such claim was barred by limitation 
was to be determined by the laws of the state where the bankruptcy 
proceedlngg were pending. 
8. Samk— Dkbts Bakred by Limitations. 

Where the claim of a creditor of a bankrupt was provable against his 
estate, but was subject to be disallowed by a plea of limitations, and was 
so disallowed, it was not a nonprovable debt wlthin the bankrupt act, 
so as not to be àffected by the bankrupt's discharge. 
4. Same— Fraudulbnt Debts. 

Where a judgment filed as a claim against a bankrupt's estate was 
rendered on notes, and no suggestion that the debt was fraudulent was 
made in t^ie action, or until after the disallowance of fhe judgment as 
a daim against the bankrupt's estate, more than 11 years after the 
givlng of the notes ànd 10 years after the rendition of the Judgment, 

1 2. See Limitation of Actions, vol. 33, Cent. filg. f§ 4, 5. 
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the judgment was not a Juagment In an action for frand, wlthin Bankr. 
Act, § 17a, cl. 2 (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 
leoi, p. 3428]), providing that a discharge shall release the bankrupt 
"from ail of his provable debts except * * * judgments in actions 
for frauds." 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

On the 31st day of Deeember, 1901, the BEargadine-McKittrick Dry Goods 
Company, plaintiCC in error, brought this action at law against John Robert 
Hudson, the défendant in error, founded on the record of a judgment re- 
covered by the plaintiff against the défendant In the district court of Burnett 
county, Tex., on the lOth day of April, 1891, for the sum of ?10,939.92. 
ïhe défendant answered, admitting the recovery of the judgment, and set- 
ting up thèse défenses: (1) ïhat, being a résident and citizen of the state 
of Colorado, he was on the 29th day of January, 1900, duly adjudged a banli- 
rupt by the United States District Court for the District of Colorado, and 
that on the 17th day of April, 1900, he was duly discharged as a bankrupt 
bv the order of that court from the payment of ail debts provable against 
his esta te on the 26th day of January, 1900; (2) that the plaintiff, prier to 
the llth day of August, 1900, appeared before the référée in bankruptcj 
having charge Of the défendant' s estate in bankruptcy, and filed for allow- 
anee against the defendant's estate a claim founded on the identical judg- 
ment sued on in this action, whieh claim was, upon due hearing and consid- 
ération, disallowed by the référée, and that the plaintiff ôled a pétition for 
a review of the order and judgment of the référée by the United States 
District Court for the District of Colorado, whereupon the référée, on the 
pétition of the plaintiff, duly certified the claim and his ruling thereon to 
the District Court for review, and upon full hearing and considération that 
court, on the 25th day of February, 1901, confirmed the ruling of the référée 
and entered judgment disallowlug the plaintifC's claim based on the judg- 
ment. The plaintlff's replication admits that it flled for allowance against 
the estate of the bankrupt its claim, based on the judgment in suit, and that 
the same was disallowed by the référée, and upon review was also disallowed 
by the District Court; but It allèges the ruling of the référée in the cause, 
and the judgment of the District Court afflrming the referee's ruling, pro- 
ceeded upon the ground that the plaintifï's cause of action on the judgment 
was barred by the statute of limitations of the state of Colorado, and avers 
that it was not barred by the statute of limitations of the state of Texas, 
wherein the judgment was rendered, or of the state of Missouri. The repli- 
cation further set up that the debt which was thé foundatlon of the "judg- 
ment sued on was created by fraud. On motion of the défendant the por- 
tions of the replication which we hâve epitomized were strlcken out; the 
"motion to strike" seemingly performing the office of a demurrer. By agree- 
ment of the parties a jury was waived, and the cause tried before the court, 
which made a gênerai finding in favor of the défendant and rendered judg- 
ment (C. C; 111 Fed. 361), accordingly, and the plaintiff sued out this wrlt 
of error. 

Charles Claflin Allen (J. D. Johnson and Eben Richards, on the 
brief), for plaintiff in error. 

Lester McLean (W. Scott Bicksler, Edmon G. Bennett, and John 
F. Lee, on the brief), for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The plaintiff having voluntarily gone into the bankrupt court, and 
submitted itself to the jurisdiction of that court, and filed its claiiti 
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against t6^ bafikrUpt's é.staté>ïc>unded ori the judgmerit hère in suit, 
and that court having disàllowed the daim and entered judgment 
accordingly, and. that judgment remaining in full force and virtue, 
constitutes a complète bar to this action. It is not material upon 
what grqund fh^t court re^sted its judgment. It unquestionably had 
jurisdiction oi tne parties and the subject-matter, a,nà,^ ii either party 
conceiyed its judgment was for any reason erroneous, the remedy 
was by appeal, and not by 3" suit on the same cause of action in an- 
other jurisdiction against.the bankrupt^ 

But if, as is claimed by the plaintifif in error, the United States 
District Court for thè District of Colorado disàllowed the claim 
upon the grQund that it was barred by the statute of limitations of 
that State,- ïhat court committed no error in so doing. The bank- 
rupt was a résident and citizen of the state of Colorado. If he had 
been sued on the record of the judgment hère in suit before he was 
adjudged a bankrupt, eithet in the state or' United States court in 
Çplorado, he could hâve successfully interposed the statute of limi- 
tations of that state as a défense to the action. And when he was 
adjudged a bankrupt, and the plaintifï filed its claim before the réf- 
érée, it waS open to that ofiîçer in like manner to interpose the stat- 
ute of limitations oî the state of Colorado as a défense to the claim. 
There is np support in reason or authority for the contention that 
no debt barred by the statute of limitations of the state where the 
bankrupt cy prôceèding is pending is provable in bankruptcy, or dis- 
çharged by a discharge in , bankruptcy, if by the laws of any other 
state the qebt would not be barred. For the purposes of the admin- 
istration and : settlement of the bankrupt's estate, and' determining 
'its liabilities, thé statute of limitations of the state whëre the bankrupt 
■pfôceedings are pending is applicable, and is the statute of limitations 
by which the rights of creditors must be determined. 

It cornes to this: Can the trustée in bankruptcy plead the stat- 
ute of limitations to a claim against the bankrupt's ' estate that was 
barred by tli|è lâW of the sïàte pf the bankrupt'? résidence before he 
was adjudged; a, bankrupt?, Itis clear the trustée cannot plead the 
statute of limitations of any other state, and, if he cannot plead the 
sliatute of the State in whicîh the debtor resided artd was adjudged a 
bankrupt, theii thëreis" no ^iar tpvclàirns against a bankrupt's estate. 
The statute oi; limitations qf thie state of the bankrupt's résidence, 
and in which he was adjudged a bankrupt, like the exemption laws 
of the state,, goyerns and, détermines the rights of creditors in the 
administration ûf the bankrupt's estate. So far forth as relates to the 
statute of limitatipns,, the rights. of a creditpr of the bankrupt are not 
in any mahnei- ch'anged or abridged by allowing the trustée in bank- 
ruptcy to plead in bar of the creditor's claim the very same statute 
of limitations that the bankrupt^ himself could hâve successfully 
pleaded, if an action on the claim had been brought against him be- 
fore he was adjudged a bankrupt. 

The judgment of the District Court against the plaintifï on the 
plea of the statute of limitations is as effectuai for ail purposes as if 
it had been rendered on a plea of payment. The plaintiflf's claim 
was barred before the adjudication in bankruptcy, and we hâve no 
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occasion, therefore, to inquire whether tlie statute would continue 
to run after the adjudication and the appointment of the trustée. 
Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. Ed. 864; 
McDonald v. State of Nebraska, 41 C. C. A. 278, ici Fed. 171. 

But it is cqntended that tiie debts of the bankrupt, barred by the 
statute of limitations of the state in which he was adjudged a bank- 
rupt, are not provable debts, and are not, therefore, afïected by the 
bankrupt's discharge. This is rather a startling proposition. We 
are not surprised that no authorities are cited to support it. If this 
were the law, it would resuit in this curious anomaly : that, while 
ail récent and live debts of the bankrupt would be discharged, no out- 
lawed debts would be discharged, because they could not hâve been 
successfully proved if the trustée had chosen to plead the statute of 
limitations. This would be giving to stale and outlawed claims a 
préférence over live debts, and would leave the creditors free to sue 
and recover on thèse outlawed claims in any jurisdiction where the 
bankrupt could not for any reason successfully plead the statute of 
limitations, which is precisely what the plaintifif is seeking to do in 
this case. 

Debts are not the less provable, within the meaning of the bank- 
rupt act, because the statute of limitations may be successfully plead- 
ed against their allowance. As well say that a debt was not suable 
because the statute of limitations might be pleaded to an action 
upon it. The plaintifï's judgment was a provable debt, and the 
fact that a recovery upon it might be defeated by the plea of pay- 
ment, or a plea of the statute of limitations, or any other plea in bar, 
did not take it out of the class of provable debts. The terra "prov- 
able debts" does not mean only such debts as are valid, and against 
the allowance of which no défense can be successfully interposed. 

A discharge in bankruptcy, that discharges the debts of the bank- 
rupt in one state, discharges them in ail the states. The Constitution 
of the United States empowers Congress to establish "uniform laws 
on the subject of bankruptcies throughout the United States." The 
very purpose of a national bankrupt act is to give force and eflfect 
to the proceedings in bankruptcy, including the bankrupt's dis- 
charge, "throughout the United States." Its efScacy is not dépend- 
ent on the varying statute of limitations of the several states. 

The allégation in the replication that the debt which was the foun- 
dation of the judgment sued on was created by fraud is unavailing. 
Whether, after suing and recovering judgment on its promissory 
notes, and afterwards suing the bankrupt's estate in the bankrupt 
court on the record of that judgment, and afterwards bringing this 
action on the same record, it is now open to the plaintiff to say the 
original debt was created by fraud, we do not stop to consider. The 
provision of the présent bankrupt law applicable to the point now 
under considération is as follows: 

"Sec. 17a. A discharge in bankruptcy shall release a bankrupt from ail of 
his provable debts except * ♦ * (2) judgments In actions for frauds. 
• » *" Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St 1901, p. 
3428]. 

By this provision it is only "judgments in actions for frauds" that 
are excepted from the opération of a discharge. The judgmer.t hère 
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sued on was rendered on promissory flotes, and no suggestion of 
fraud was ever made or heard of until the filing of the replication 
in this case, more than ii.years after the giving of the notes, and more 
than 10 years after the rendition of the judgment thereon. 

: Décisions construing the banknipt açt of 1867 (Act March 2, 1867, 
c. 176; 14 Stat. 517) hâve no application to the présent act on this 
subject. The language of that act was : "No debt created by fraud. 
* * *" This act left the question of fraud in the création of the 
debt open to inquiry after the bankrupt obtained his discharge, and 
proved to be a fruitful source of bitter and protract ed litigation. In 
the light of that expefience Congress has limited the exception to 
"judgments in actions, for frauds." This langua:ge leaves no room 
for construction. It is as plain as the English language can make it. 

, The judgment of the Circuit Court is affirmed. 



THE JOHN H. STARIN. 

(Circuit Court of Àppeals, Second Circuit. Aprll 9, 1903.) 

No. 120. 

L Collision— Ah CHOBEB Vessbl— Duty in Dangerocs Localitt. 

A sçhooner anchoWng in the night in the center of a channel 800 feet 
wide in a harbor, and In the usual track of outgoing and Ineoming 
steamers, when there were safe anchorage grounds on either side, is 
bound to take ail précautions necessary to make her présence known to 
passing ressels. 

2. Same— Maintaining LigBt— Evidencb, 

Evidence that a light was hung in the rigging of an ànchored sçhooner 
at dark, and that It was burning 20 or 30 minutes before she was struck 
and sÙHk by a passing steamer at about 11 o'clock, is not sufflcient to 
establish that It was burning at tfae time of the Collision, against the 
positive testimony of the lookout and two officers of the steamer, who 
were at the wheel and ïn good position ' to see, ail of whom testifled 
that there was no light, on the sçhooner, and she was not seen until they 
were wlthin 200 feet., 

8. SaMB— CONTBIBUTORT FaULT— EXOBSSIVB SpEED. 

The facts that a steamer coming out of New Haven Harbor in the 
night, when she came Into collision with a sçhooner ànchored in the 
channel, 1% or 2 miles from the dock, was going at a speed of 12 knots, 
and Was near the center of the channel, wbich was 800 feet wide, are 
not faults contributing to or causing the collision, where her course was 
that usually taken by ail New York steamers, and where the proximate 
cause of the collision was the failure of the ànchored sçhooner to carry 
any light. 

Appeal from the District Court of the United States for the Dis- 
trict of Connecticut. 

Decree adjudging the steamer John H. Starin solely at fault and 
liable for the damages occasioned by a collision between the steamer 
and the sçhooner Allen Gurney, wliich caused the latter to sink. The 
claimant of the Starin appeals. 

For opinion below, see 113 Fed. 419. 
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Henry G. Newton, for appellant. 
Samuel Park, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. The collision occurred in New Haven 
Harbor on the night of October i8, 1900, at about a quarter before 11 
o'clock. The Starin is a side-wheel passenger steamer, 200 feet 
long and 55 feet beam. At the time in controversy she was drawing 
about eight feet of water. The Gurney is a two-masted schooner, 95 
feet long. She was loaded with 300 tons of paving stones and had 
a crew consisting of three men, a master, a mate and a cook. She 
was drawing 93/2 feet of water and was anchored in the center of the 
channel, having out 15 fathoms of chain. She was headed about 
northwest. It was a clear night, but cloudy overhead; the tide was 
ebb, running about two miles an hour. The wind was light, west to 
Southwest. The schooner had both mainsails up, reefed, and early 
in the evening an anchor light had been set in the forward starboard 
rigging. Between New Haven and the Gurney, and about a quar- 
ter of a mile north of the Gurney, a dredge was anchored near the 
middle of the channel and between them, but farther to the west- 
ward, was the schooner AUeck. Both the dredge and the Alleck 
had anchor lights up and burning. No other vessels were in the 
channel except the tug Gaynor, which, at the time of the colhsion, 
waS lying near the dredge. The distance from the Long Wharf 
to the place where the Gurney lay is variously estimated from a mile 
and a half to two miles. An examination of the chart would indi- 
cate that it was about a mile and three-quarters. The dredged chan- 
nel is straight and at the point in controversy is about 800 feet wide. 
The Starin left her dock at 22 minutes past 10, her captain and quar- 
termaster, both licensed pilots, were at the wheel and there was a 
lookout on the fore deck. The Windows of the pilot house were open. 
After straightening on lier course she was hooked up and was making 
about 12 knots an hour over the ground at the time she first sighted 
the Gurney, 200 feet dead ahead. The Starin reversed and star- 
boarded, but it was then too late. The stem of thé Starin sti'uck the 
Gurney full in the fore rigging tearing it down and cutting through 
to the foremast. No one was on the schooner's deck at the time. 
Ail three of the witnesses for the Starin testify positively that they 
saw no light on the schooner. 

The District Judge found that there was a proper anchor light 
burning some 20 or 30 minutes prior to the collision, but that there 
was no satisfactory évidence that it continued burning up to the time 
of the collision. Upon the whole case he concluded, however, that 
the light was burning. After having read with care the entire record 
we are unable to concur in this conclusion. The question whether 
or not a light was burning is the crucial question in the case. Ail 
concède that if the light was out it was negHgence on the part of the 
Gurney. 

We do not deem it necessary to hold that it was a fault, per se, for 
a schooner to anchor at night in the center of a channel but 800 feet 
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wide and directiy in the path of incoming aiid outgoing steamers. 
In New Haven Harbor there is good anchorage ground on both 
sides of the dredged channel and there was absolutely no necessity 
for thé Gurney to anchor in the Center of the channel where fast 
steamers were frequently passing in and out. In such circumstances 
we are clearly of the opinion that, having chosen so dangerous a 
position, it was incumbent upon her to take unusual précautions to 
make her présence known torthe steamers which she knew must pass 
in close, proximity. . It was her dwty to see not only that her Hght 
was burning when placed in the rigging but that it was kept burning 
during the hpurs of darknesSu If, in order to accomplish this resuit 
with certainty, it was necessary to keep a watchman on deck, such 
a yyatchman should; hâve been provided. 

The actof March 3, 1899, C; 425, 30 Stat. 1152, § 15 [U. S. Comp. 
St. 1901, p. 3543], provides, "That it shall be unlawful to tie up or 
anchor vessels or other craft in navigable channels in such a manner 
as to preyent or obstruct the passage of other vessels or craft." The 
courts hâve frequently held that the précautions taken by a vessel 
voluntarily anchoring in a dangerous position should be commensu- 
rate with the périls assumed. The Clara, 102 U. S. 200, 26 L. Ed. 
145; The Sapphire, 11 Wall. 17041 20 -L,. Ed. 127; The Worthington 
(D. /C.) 19 Hed, 836; Ross V. Trans. Co., 43 C. C, A. 538, 104 Fed. 
302; The Ogemaw (D. C.) 32: Fed. 919, 926. 

As before stated, only threc; persons saw the Gurney just prior 
to the collision; thèse were the captain, the quartermaster and the 
lookout of the Starin. They were; ail experienced seamen ; two were 
at the wheel and qnç at the bow; there was nothing to intercept 
their vision. They were just conjmencing their voyage and we hâve 
a right to gssume that in passing out of the harbor in such circum- 
stances each was alert in the diseharge of his duty. The presump- 
tion is well-nigh conclusive that at least one of the three would hâve 
seen the light had it been bi^rning. The property of their employers 
and the liyes of their passengers were in their keeping and it is im- 
possible to suppose that they would hâve deliberately run down an 
anchored vessel if they had known of her présence. The Monmouth- 
shire (D, C.) 44 F-ed. 697; The General (D. C.) 82 Fed. 830. What 
is there to rebut this positive testimony and almost equally positive 
presumption ?■ Nothing but the testimony that a Hght was set some 
time after sundown and that it was seen 20 minutes or half an hour 
before the collision. The attempt to show that it was burning after 
the collision was an utter failure. 

The fore-rigging was torn away by the force of the blow and the 
light went down with the wreckage. Even the master of the Gurney 
testifies to tlais. 

''Question. Do yon know whether the Gurney's light coUld be seen after 
the Starin fitruck her? Answer. It was not, for it went down. It took the 
rigging right down. * • * Question. So you are sure that your liglit was 
put out by the Starin? Answer. Thé Hght hung in our starboard fore-rigging, 
aild thàt was torn down." 

The testimony as to the condition of the lantern when hung up is 
indefinite and unsatisfactory. ; The mate of the Gurney testifies that 
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he hung the lantern in the rigging ; he does not say when he did this 
or how much oil there was in the réservoir. It was the duty of the 
cook to clean and fill the lantern, but the regular cook had left some 
three days before and the man who look his place and who filled the 
lantern, if it was filled, was not called as a witness. The mate in an- 
swer to the question, "Where did you get the lantern?" answered, 
"The cook lights and cleans it and passes it to me and I hang it up." 
This is ail. 

Article II of the harbor rules (Act Aug. 19, 1890, c. 802, 30 Stat. 
96 [U. S. Comp. St. 1901, p. 2879) provides that "a vessel under one 
hundred and fifty feet in length when at anchor shall carry forward, 
where it can best be seen, but at a height not exceeding twenty feet 
above the huU, a white light, in a lantern so constructed as to show a 
clear, uniform and unbroken light visible ail around the horizon at a 
distance of at least a mile." The libel allèges that the Gurney was 
lying at anchor at about 10:40 p. m. "with an anchor light in the star- 
board rigging brightly burning." Not only has she failed to prove 
this allégation but, on the contrary, the only direct testimony on the 
subject is to the effect that the light was out. For thèse reasons we 
conclude that the Gurney was at fault and that the fault was the ap- 
proximate cause of the collision. The Erastus Corning (D. C.) 25 
Fed. 572; The Maggie Ellen (D. C.) 115 Fed. 442, affirmed by this 
court January 15, 1903, 120 Fed. 662. 

Having thus found sufficient cause for the collision it is not neces- 
sary to pursue the discussion further. The Gurney's negHgence hav- 
ing been clearly proved it is necessary for her to establish the Starin's 
fault by proof of equal cogency. The City of New York, 147 U. S. 
72, 85, 13 Sup. Ct. 211, 37 L. Ed. 84. The faults attributed to the 
Starin are that she did not keep on the right-hand side of the channel ; 
that she did not hâve an efficient lookout and that her speed was ex- 
cessive. She was proceeding at the rate of about 12 knots an hour, 
headed for Long Island Sound, on a straight course, where, ordinarily, 
few vessels were to be encountered. We do not find sufficient évi- 
dence to warrant the conclusion that such speed was excessive, but it 
is enough to say that the speed in no way contributed to the accident. 
Had she been going at 6 or 7 knots an hour the collision would hâve 
occurred, but it might hâve been postponed a few minutes. We in- 
cline to the opinion that the Starin was actually a little to the right 
of the center of the channel, but, whether this be so or not, she was 
pursuing the usual course taken by ail the New York steamers and this 
was known to navigators familiar with New Haven Harbor. There 
being no pretense that this is a case of meeting vessels, we do not 
think négligence can be predicated of the fact that the Starin was navi- 
gating in the center of the channel. The charge that she had an in- 
efficient lookout has already been answered. 

The decree is reversed with costs and the cause is remanded to the 
Disitrict Court with instructions to dismiss the libel with costs. 
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EDISON V. LUBIN. 

(ClrcBÎt Ootirt of Appeals, ThJrd Circuit. Aprll 20, 1903.) 

No. 23. 

1. COPYRIOHT-^PHOTOGRAPIÎ^SEEIÎJg. Oï". INSTANTANEOUS PiCTDRBS. 

A séries of 4,500 plctures, reprèsenting tlie launehing of a vessel, were 
talcen by, means of a caméra on a .celluloïd film In rapid succession, and 
from this a positive reproduction was made by light exjfosure on another 
celluloïd sheet, adapted to be uâed in a itagle lantern or similar device 
to reproduce the same scène ,at differeiit instants of time. Held, that 
sucli sheet was a "photograpti," and subject to copyright as such in its 
entirety. 

2. Sàme— MÀRKiNS Aetici>b. 

; Such sheet *as duly marked by the attaching o( a plate at one end 
bearlng the notice of copyright. 

Appeal frbm the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 119. Fed. 993. 

Howard W. Hayes, for appellant. 

Charles N. Butler and Gustavus Sickles, for appellee. 

Before ACHESON, Circuit Judge, and BUFFINGTON and 
KIRKPATRICK, District Judges. 

BUFFINGTON, District Judge. In the court below, Thomas A. 
Edison, appellant, filed a bill in equity against Sigmund L,ubin, ap- 
pellee, praying an injunction for alleged infringement of a copyright. 
That court, being of opinion (see 1 19 Fed. 993) such copyright had no 
statutory warrant, entered a decree dismissing the bill, whereupon 
eomplainant took this appeal. The question involved is novel, in- 
teresting, and, within its sphère, important. The complainant's ope- 
rator, by means of a pivoted caméra of spécial construction, designed 
and owned by eomplainant, took in rapid succession, on a single highly 
sensitized celluloïd film 300 feet long, 4,500 pictureS, each of which 
was à shade différent from its predecessor and successor, and ail of 
which collectively represented at différent points Kaiser Wilhelm's 
yacht MeteoT while being christened and launched, From this film 
or négative a positive reproduction was made on a celluloïd sheet by 
light exposure. The value of such celluloïd reproduction is that by 
means of an appliance similar to a magie lantern thèse views may be 
thrown on a screen in rapid succession so as to give the efïect of actual 
motion, and pictorically reproduce the launehing precisely as it took 
place. : This positive celluloid sheet was sent by the eomplainant ta 
the Department of the Interior, and by it copyrighted to him as pro- 
prietor under "the title of a photograph, the title to which is in the 
following words, td wit, 'Christening and Launehing -Kaiser Wilhelm's 

If 1. Matter subject to copyright, see note to Amberg File and Index Co. v» 
Shea, Smith & Co., 27 C. C. A. 248. 
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Yacht Meteor.' " The complainant thereafter placed on the copies 
thereof issued by him a notice of copyright inscribed on a celluloïd 
plate fastened on the front and at one end of the sheet. From the 
other end of one of such marked articles about one-third thereof was 
detached by some unknown person, and came into the hands of re- 
spondent, without knowledge on his part of its having been copyright- 
ed. The 1,500 pictures on this part, which represented a part of the 
launch, Lubin photographed on a sensitized celluloïd film. From this 
négative he reproduced a positive on a celluloïd sheet, which was, of 
course, an exact reproduction of the copyrighted one of the complain- 
ant. Thèse were sold to exhibitors, and enabled them to reproduce 
the part of the launch therein represented. 

The act of Congress of July 8, 1870, Rev. St. § 4952 [U. S. Comp. 
St. 1901, p. 3406], under which the Department of the Interior issued 
this copyright, provides : 

"Any citizen of the United States * * • who shall be * * » the 
author or proprietor of any * • • photograph or négative thereof * * * 
shall upon complying with the provisions of this chapter hâve the sole llberty 
of printlng, reprinting, publishing, completlng, copying, executing, finishing 
and vending the same." 

Does such act warrant the granting of this copyright? On that 
question the court below said: 

"That section extended the copyrighting system to 'any * • • photo- 
graph,' but not to any aggregation of photographs, and I think that, to ac- 
qulre the monopoly It confers, it is requislte that every photograph, no matter 
how or for what purpose it may be conjoined vcith others, shall be separately 
registered, and that the prescribed notice of copyright shall be inserted upon 
each of them." 

The court also held that, as the violation of a copyrighted photo- 
graph was a subject of penalty under a subséquent section, the section 
authorizing the copyright must be strictly construed. An examina- 
tion shows that the négative and its positive reproduction represent 
one act or event, to wit, the launch of the yacht. This launch was 
portrayed on a single négative film, by one operator and a caméra, 
operated from a single point, and such négative simply photographic- 
ally reproduces in continuons form the view of the launch presented 
to the eye of an onlooker at the spot occupied by the caméra. The 
instantaneous and continuons opération of the caméra is such that the 
différence between successive pictures is not distinguishable by the 
eye, and is so slight that the casual observer will take a very considér- 
able number of successive pictures of the séries, and say they are 
identical. It is only when pictures far removed from each other in 
the séries are compared that différences are seen, but in every one 
the platform from which the christening took place, and on which 
prominent persons attending the launch stood, is depicted. To re- 
quire each of numerous undistinguishable pictures to be individually 
copyrighted, as suggested by the court, would, in efïect, be to require 
copyright of many pictures to protect a single one. So much for the 
négative. 

122 F.— 16 
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When we consîder the positivé sheet which was copyrighted, we hâve 
a stroiïger case. What was thtts copyrighted was a single celluloïd 
shéet, onwhich a number oî objècts had been photographically printed 
or • rèprôduced. That thèse objëcts wère there portrayed by light 
action or photography is unqtlestioned. . No matter how the négative 
was obtained, whether by numerous and successive exposures, is not 
hère matCrial. The statute provides for copyrighting négatives ; but 
the présent issue is not whether the négative in question was one cov- 
ered by the statute, but whether, when the négative, as a whole, was 
photographically reproduced, the reproduction was a photograph. 
Oh' that point we feel assured. When the reproduction was made, 
complainant's celluloïd négative simply possessed the reproductive 
capacjty by light action incident to the "photographie art. The image, 
which "had been thrown by light reflected from the originals and 
passed through a caméra to produce the négative, in the reproductive 
process produced the positive by light action passed through such 
transparent négative. The mère circumstance that such positive is 
pictured on a strip of celluloïd, and not on a strip of paper, is imma- 
terial. In either event, the reproduction is a light-written, and there- 
fore a photographie picture or photograph. To say that the con- 
tinuous. method by which this négative^ was secured was unknown 
when the act was passed, and therefôre a photograph of it was not 
covered by the act, is to beg the question. Such construction is at 
variance with the object of the act, which was passed tp further the 
constitutional grant of power "to promote the progress of science 
and useful arts." When Congress, in récognition of the photographie 
art, saw fit in 1865 to amend the act of 1831 (13 Stat. 540), and extend 
copyright protection to a photograph or négative, it is not to be pre- 
sumed it thought such art could not progress, and that no protection 
was to be aïiforded such progress. It must hâve recognized there 
would be change and advance in making photographs, just as there 
lias been in making books, printing chromos, and other subjects of 
copyright protection. While such advance has resulted in a différent 
type of photograph, yet it is none the less a photograph — a picture 
produced by photographie process. From the standpoint of prepara- 
tory work in securing the négative, the latter consists of a number 
bf différent views, but when the négative was secured the article repro- 
duced therefrom was a single photograph of the whole. And that it 
is, in substance, a single photograph, is shown by the fact that its 
value consists in its protection as a whole or unit, and the injury to 
copyright protection consists not in pirating one picture, but in ap- 
pTopriating it in its entirety. 

We are further of opinion the photograph in question met the 
statutory requirement of being intended to be perfected and completed 
as a work of the fine art. It embodies artistic conception and ex- 
pression. To obtain it requires a study of hghts, shadows, gênerai 
surroundings, and a vaiitage point adipted to securing the entire 
effect. In Bolles v. The Outing Company, 23 C. G. A. 594, ^y Fed. 
966, depîcting. a yacht under f ull sail was held to constitute an original 
work of art ; and in view of the récent décision of the Suprême . Court 
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(Bleisteili v. Donaldson Company, 102 O. G. 1553, 23 Sup. Ct. 298, 

47 h. Ed. ) in référence to the character, in that regard, of a circus 

poster, we hâve no question that the présent photograph sufficiently 
fulfills the character of a work of the fine arts. We are also of opinion 
the sheet was duly marl^ed, for it was such as "to give notice of the 
copyright to the public by placing upon each copy in some visible 
shape the name of the author, the existence of the claim to exclusive 
right, and the date at which this right was obtained," which in Burrow- 
Giles Co. v. Sarony, m U. S. 755, 4 Sup. Ct. 279, 28 L. Ed. 346, was 
said to be the object of the statute. 

The decree of the court below is therefore reversed, with directions 
to enter a decree for the complainant. 



CLAEK et al. v. BUFFALO HUMP MIN. CO. et al. 

(Circuit Court of Appeals, Ninth Circuit May 4, 1903.) 

No. 870. 

1. Mines— CoNVETAKCE— Action to Vacatk— Praud. 

Complainants, who were oivners of two mlnlng claims which adjoined 
mines in active opération, owned by défendant, conveyed to C, the 
manager of défendants mines, an undivided one-fifth interest in com- 
plainants' claims, in considération of O.'s agreement to watch such 
claims, and, in the event that in the workings of defendant's mine ore 
bodies should be struck, which probably extended into such claims, to 
advlse complainants thereof. Thereafter C, while in charge of the 
underground workings of defendant's mines, by drill holes and a cross- 
cut started therein discovered valuable ore bodies extending into com- 
plainants' claims, but coneealed such information, and represented to 
complainants that the claims were "no good" to induce complainants 
to convey thelr remalning interest to défendant, which they dld. Meld 
that, since part of the information received by O. which plaintiffs con- 
tracted for was acquired in his employment as defendant's superintend- 
ent, and therefore could not be rightfully imparted, complainants were 
not entitled to hâve their conveyance set aside for C.'s fraud. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the District of Idaho. 

Stoll & Macdonald, for appellants. 
W. B. Heyburn, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellants were complainants in the 
court below, where they brought the présent suit to procure the 
cancellation of a deed of an undivided four-fifths interest in the Ella 
and Missing Link Iode mining claims situated near the town of Burke, 
Shoshone county, Idaho, and to compel a reconveyance thereof, to- 
gether with incidental relief; the suit being based upon the charge 
that the deed was procured from them by the défendant the Bufïalo 
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Hump Mining Company through the fraud of its représentatives, 
Charles Sweeney and F. R. Culbertson, of which fraudulent acts the 
défendant Empire State-Idaho Mining & Developitig Company had 
knowledge at the time of its purchase from its codefendant. 

It appears from the record that the Tiger and Poorraan mines were 
very extensively worked, but separately, from the years 1885 to 1895, 
and that from 1887 to 1895 the complaînant Patrick Clark was the 
gênerai manager in charge of the Poorman mine for its then owner, 
the Cœur d'Alêne Silver Lode Mining Company, and had sole charge 
of its development. During that time Patrick Clark and his co-com- 
plainants acquired title to the fractional pièce of mining ground 
lying between the Poorman claim and the O'Neill claim, known as 
the Ella and Missing Link mining claims. During the same time 
the owner of the Poorman mine also owned an interest in the O'Neill 
claim, and Patrick Clark, in the course of his opération of the Poor- 
man mine, ran several drifts from the Poorman through the Ella 
and Missing Eink claims into the O'Neill claim, one of which was 
on the 1,200-foot level of the Poorman mine. From about the year 
1895 the Tiger and Poorman claims were operated together under 
the ownership of the Tiger & Poorman ConsoHdated Mining Com- 
pany, the grantor of the défendant the Buffalo Hump Mining Com- 
pany, under the superiritendency of F. R. Culbertson, and hâve since 
been worked by thè' défendants in turn. 

The case shows that the Tiger mine lies on the moMntain to the 
west of Canyon. creek, immediâtely to the east of which is the Poor- 
ftlan mine, embracing within its limits the bed of that creçk, and ex- 
tending about 500 feet further up the mountain. Thë Ella claim 
joins the Poorn^an on the east, and the Missing Link joins the Ella 
on the east, both of which latter claims are located on the mountain, 
more than 1,200 feet above the level of Canyon creek. In their bill 
the complainahts allège that during the summer and fall of the year 
1899 the défendant the Bufïalo Hump Mining Company was mining 
the Tiger and Poorman mines extensively, and had a combination 
shaft therein, called the "Combination Tiger and Poorman Shaft," 
which began àt 'about the level of Canyon creek, and extended down 
a distance of 1,600 feet below the surface of the ground; and that 
"the said défendant the Buiïâlo Hump Mining Company was entitled 
to the exclusive possession of ail the workings within the said Tiger 
and Poorman mines, and no other persons than the owner, or those 
authorized by it, were entitled to hâve access to or gain access to 
the workings therein, or to any information concerning such work- 
ings, or the condition or value or extent of the ore reserves therein, 
or in any part thereof." The case shows that at that time Sweeney 
was the gênerai manager and Culbertson the superintendent of the 
défendant the Bufïalo Hump Mining Company in its mining opéra- 
tions hère spoken of. Yet in their bill the complainants themselves 
allège : 

"That about tlie 6th day of February, 1896, your orators had agreed to 
convey, and by conveyahces duly executed between the 6th day of February, 
1896, and the 25th day of August, 1890, had conveyed, to said F. R. Culbert- 
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son an undivided one-fifth interest in and to the Ella Iode mining claim, and 
an undivided one-fifth interest in and to the Missing Llnk Iode mining claim 
hereinbefore described, under the circumstances and for the considération 
foUowing, to wit: ïhe said F. R. Culbertson, In the year 1896, assumed the 
management o£ the Consolidated Tiger & Poorman Mining Company, and 
had access to the underground worltings o£ the mines belonging to said Com- 
pany; and your orators had no authority to enter into the underground work- 
ings of the property belonging to said Consolidated Tiger & Poorman Mining 
Company, and it was agreed by and between your orators and the said 
F. E. Culbertson that they would convey to the said F. R. Culbertson the 
said undivided one-flfth interest in the Ella ând Missing Link Iode mining 
claims for the sole purpose of compensating the said F. R. Culbertson for his 
services in watching the said mining claims; and, in the event that in the 
workings of the Poorman mine any ore body should be struck so near the 
Ella mine as to be probable that the same extended into and through the 
Ella, an interest in which was so conveyed to the said F. R. Culbertson, that 
he should advise your orators of that fact; and that there was no other or 
further considération for the conveyance so executed by your orators to the 
said P. R. Culbertson; and the said P. R. Culbertson accepted such con- 
>'eyances as his compensation therefor — which arrangement and understand- 
ing was well known to the défendant the BufCalo Hump Mining Company at 
ail the times herein mentioned." 

There is nothing in the évidence in the case tending to show that 
the défendant the Buffalo Hump Mining Company ever had any 
knowledge of any such agreement or arrangement. The fraud com- 
plained of by the complainants is in short, that Sweeney, the gênerai 
manager, and Culbertson, the superintendent, of the Bufïalo Hump 
Mining Company, while in charge of the underground workings of 
the Tiger-Poorman mine, by means of diamond drill holes and a 
cross-cut started in the ground owned by the défendant the Bufïalo 
Hump Mining Company, but extended into the Ella and Missing 
Link claims, discovered valuable ore "bodies in those fractional claims 
belonging to the complainants, and then entered into a conspiracy 
to obtain for the défendants the complainants' interest in the Ella 
and Missing Link claims by concealing from them the information so 
obtained, and by falsely representing to them that the claims were 
"no good," and that Culbertson had sold his interest therein to the 
défendants for $500. 

Part of the information, at least, so obtained by Culbertson, was 
obtained in his legitimate employraent by the défendant the Bufïalo 
Hump Company. To that the complainants were neither legally 
nor morally entitled. Yet they themselves allège that for an undi- 
vided one-fifth interest in the Ella and Missing Link claims, which 
they conveyed to him, Culbertson agreed to give to them informa- 
tion concerning the developments in his employers' mine bearing 
upon the prospective value of their own. To that information the 
complainants were not entitled. It belonged exclusively to the de- 
fendant the Bufïalo Hump Mining Company. The withholding froro 
the complainants by Culbertson of such information constitutes a part 
of the grievances of which the complainants complain. To what ex- 
tent, it is not important to inquire. Such be'ng the case, the court 
below properly refused them relief, regardless of the grounds upon 
which its judgment was based. A court of equity will not undertake 
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to balance frauds between complainants and défendants, but sliuts its 
doors agkitist thbse who corne without clean hands asking its aid. 
The judgnie;it is affirmed. 



MEMPHIS & NHWPORT PACKET CO. v. HILL. 

(Circuit Court of Appeals, Eighth Circuit April 13, 1903.) 

No. 1,799. 

1. Admibaltt— Appeal— FiNDiNGs op Fact. , 

Findings m^de by a court of admiralty will be adopted by the ap- 
pellate court where there is évidence to support them, and no serions 
mistalie seems to liave been made in the considération of tl»e évidence 
or in dedueing inferences therefrom. 

2. ShiPPING— MalTKBATMBNT op CRBW BT TbMPOKABY OPPICER— LiABILITr OP 

OwSeb. 

A decl£ hand on a steamer, who bas been seleeted by the otHcer in com- 
mand to aet as captain of the watch, and to exercise authority and cou- 
,,:trpl over other deck hands, Is for the tlme being an ofllcer of the vessel, 
anjl the owner cannot avpid liability for an assault committed by bim 
upbn andther deck hand while so acting, on the ground that the two were 
fellow servants. 

Appeal from the District Court of the United States for the.Eastern 
District of Arkansas. 

U. M. Rose, W. E. Hemingway, and G. B. Rose, for appellant. 
Harry H. Myers and Ulysses' S. Bratton, for appellee. 

Before CALDWELIv, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge. This is an appeal from a decree in an 
admiralty càse which awarded Albert Hill, the libelant and appellee, 
the sum of $400 for injuries that he sustained while he was in the 
employ of the Memphis & Newport Packet Company, the appellant, 
and was Serving as a deck hand on its steamer Orlando. The cir- 
cumstancés under which the injuries were inflicted are well stated 
by the trial judge, who found the facts as follows : 

"That on the 25th day of January, 1901, the Memphis & Newport Packet 
Company, a corporatioUi was the owner and navlgated the steamer Orlando 
on the Mississippi and Whlte rlvers; that the crew of said boat at that tlme 
consisted of niue officers, as follows: A master, a mate, a chlef englneer 
and assistant englneer, two pilots, a purser, a second clerk and a watchman, 
and of twenty-twO deck hands or rousters; that among the deck hands at 
that time was the libelant, and also one George Wright; that each of the 
rousters received as wages the amount, to wlt, $35 a month and his board; 
that when the captain was oft duty the mate was actïng as master of the 
boat; that there was but oné^mate on the boat; that it was customary for 
the master or acting master, VKhen freight had to be moved and loaded or 
unloaded frpm the boat, to designate one of the deck hands as the boss of 
the o'thers, who would direct the freight to be moved, and direct the other 
hands to carry it eut and act as their boss, whose orders they were reqUlred 
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to obey; this man was called, while thus engagea, captain of the watch; that 
on the 27th day of January, 1901, while the boat was being navigated, 
George Wright was designated by the mate, who was then acting as master, 
as such captain of the watch, for the purpose of having some freight, cbn- 
sisting of hay, moved from one part of the boat to another, and afterwards 
unloaded at the landing at Frlars Point, Mississippi; that the libelant was 
one of the deck hands thus engaged under the orders of sald Wright In carry- 
ing the hay; that while thùs engaged he stopped for a short time for the 
purpose of tying a handkerchief around his neck to prevent the hay from 
getting Inside his shirt, and that while thus engaged the said George Wright, 
while acting as such boss, asked why he was not carrying hay, when the 
libelant explalned to him that he was tying a handkerchief around his neck, 
whereupon the said George Wright, without any cause or provocation, and 
for the purpose of compelling the libelant to work more rapidly, struck him 
over the arm with a heavy stick, breaking his arm; that by reason thereof 
the libelant was unable to do any work for six months; that he sufflered 
great pain, physical and mental, and that by reason of the breaking of his 
arm his earning capacity bas been somewhat Impaired; that his damages 
are $67.50 for loss of time, $200 for the decrease in earning capacity, and 
$132.50 for his physical and mental pains, making a total of $400." 

This finding is amply supported by testimony, and we accordingly 
adopt it, as we hâve frequently held that we will do where the évi- 
dence is fully adéquate to sustain a finding made by the lower court 
or by a master, and no serious mistake seems to hâve been made by 
the trier of the fact in the considération of the évidence or in dedu- 
cing inferences therefrom, Warren v. Burt, 7 C. C. A. 105, iio, 58 
Fed. loi ; Snider v. Dobson, 21 C. C. A. 76, 74 Fed. 757, and cases 
there cited. 

The case présents but one question of law for détermination by 
this tribunal, and that is whether the appellant can avoid liabiHty by 
virtue of the famihar doctrine that a master is not hable to one of 
his servants in conséquence of injuries sustained by reason of the 
neghgence of another servant. This doctrine is invoked by learned 
counsel for the appellant, and they seek to make it applicable to the 
case in hand; citing in support of their contention Alaska Mining 
Co. V. Whelan, 168 U. S. 86, 18 Sup. Ct. 40, 42 L. Ed. .390, Tuttle v. 
Milwaukee Ry., 122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 11 14, and 
The Antonio Zambrana (D. C.) 89 Fed. 60. 

Thèse cases to which our attention is especially invited enunciate 
nothing more than the familiar doctrine of the common law that 
where two persons stand to each other in the relation of fellow serv- 
ants of a common master, neither can hold the master responsible 
for injuries sustained ift conséquence of the négligent act of the other. 
But this doctrine, we think, has no application to the case in hand. 
The injuries complained of by the libelant were not occasioned by 
the négligent act of Wright while he and the libelant were working 
side by side as fellow servants, but they were willfully and wrong- 
fully inflicted when Wright was acting as an ofïicer of the boat, to 
wit, as captain of the watch, having been placed in that position of 
authority by the mate, and by virtue of holding that office had the 
same power to give Ordérs to the deck hands and direct tliem what 
to do as the mate. It has been held, and we think with good reason, 
tliat where a deck hand is thus selected by the master or mate to act 
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as captain df the Watch, and to exercise authority and control over 
ol'her déck hands, he is for the time being an officéirof the vessel or 
;stçanier,"Wîttiin the fair meaning and intent of section 5347 of the 
Revised Statutes [U. S. Gomp. St. 1901, p. 6331], which makes it a 
crime for- an officer of an American vessel to willf uUy beat or wound 
a meniber iôt the crew without just cause. United States v. Triée 
(D. C.) 30 ÎFed. 496. It is aiso a well-knowri rule of law that a master 
is responsible for a willful assault or trespass, such as the one com- 
plained of in the présent instance, that is committed by his servant 
while the latter is immediately engaged in doing the work of the 
master, and is discharging those duties of the master that hâve been 
devolved upon him. Phila. & Reading R. R. Co. v. Derby, 14 How. 
468, 486, 14 L. Ed. 502; Am. & Eng. Ency. of Law (2d Ed.) vol. 2, 
p. 990, and cases there cited. 

If the mate of the steamer Orlando, while urging the crew to do 
their work more rapidly, had inflicted the blow which broke the libel- 
ant's arm, without just cause, the owners of the steamer would 
doubtless hâve been liable for the tort (The General Rucker [D. C] 
35 Fed. 152, 157, 158); and no good reason is perceived why the 
owner of the steamer should not be held liable for the same wrongful 
act when committed by one who at the time of the assault, by direc- 
tion of the mate, who was acting as master, was exercising the au- 
thority of the mate and was for the time being an officer. It is 
doubtless true that a master cannot be held liable for a willful as- 
sault which one of his servants commits upon another when they 
are working together as fellow servants; but if such an assault is 
committed when, as in the présent instance, the one who commits 
the assault is exercising over the other ail the power and authority 
of the master, and is doing so by his appointment, we know of no 
reason why the master should escape liability because on some occa- 
sions the two men work side by side as fellow servants. 

Finding no error in the decree of the lower court, and believing it 
to be for the right party, it is accordingly affirmed. 



In re MAXTHEWa 

ODlstrict Court, B. t). Kentucky. June 24, 1902.) 

1. Fédéral Courts— Habbas Corpus— Dischabub of Statb Prisoneh. 

A fédéral court or Judge should not discharge on writ of habeas corpus 
a person In the custody of State authoritles, on the ground that he Is held 
In violation of the Constitution or of a law or treaty of the United 
States, unless the case Is one of urgency, calUng for immédiate action; 
and this is the rule even . t^ough he la In custody for an act done or 
omitted In pursuànce of a law of the United States, although In gênerai 
such cases are bnes of pècuUar urgency, Involving the authority and 
i (opieratlons of the gênerai government 
8. Bame— Act Donb in Porsuancb of Fédéral Law. 

Petltloner, actiiig as a police officer of a city, and daimlng to be such, 
with a posse, attempted to arrest a déserter from the United States 

f 1. JurlsdictloD of' fédéral courts lu babeaa corpus proceediags, see note 
to lu re Huse, 25 C. C. A. 4. 
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army under authorlty of Act Oct. 1, 1890, 26 Stat. 648, c. 1259, aa 
amended by Act June 18, 1898, 30 Stat 484, e. 469 [U. S. Oomp. St. 1901, 
p. 817], which provldès that it shall be lawfùl for any civil officer havitig 
authority under the laws of any State to arrest offenders to summarily 
arrest a déserter from the military service of the United States, and de- 
liver him into the custody of the military authorlty. The déserter, at- 
temptlng to escape arrest, was flred upon and wounded by one of the 
posse, and petitioner was indicted aïid held in custody by the state au- 
thorities for such shooting. He petitioned a fédéral court, aud obtalned 
a writ of habeas corpus on the ground that the act for which he was 
held was one donc in pursuance of a law of the TJnited States. Beld, 
that the question whether the law authorized the shooting in making tte 
arrest being a doubtful one, and the évidence being inconclusive as to 
whether there was reasonable ground to believe it necessary to prevent 
the escape, and also as to whether petitioner was a police officer, either 
de jure or de facto, the court would not discharge him, but would leave 
him to présent his défense under the fédéral law to the state court. 

Hearing on Writ of Habeas Corpus and Return Thereto. 

Edward P. Morrow and J. H. Tinsley, U. S. Atty., for petitioner. 
J. N. Sharp, E. T. Wesley, and O. H. Waddle, opposed. 

COCHRAN, District Judge. On April 8, 1902, upon the appHca- 
tion of J. B. Matthews, based upon his afifîdavit, I granted to him a 
writ of habeas corpus, directed to J. Frank Hines, jailer of Pulaski 
county, Ky., in whose custody he then was, commanding him to hâve 
the body of said Matthews, together with the cause of his caption 
and détention, before me, at Covington, on a certain date. The writ 
was duly. served upon said Hines, and he made due return thereto. 
An agreed statement of facts and briefs of counsel, including one 
by the United States attorney for this district, in behalf of Matthews, 
were filed, and the question as to whether he is entitled to be dis- 
charged from the custody of said jailer has been submitted to me 
for my décision. It appears from said agreed statement of facts, 
in connection with Matthews' afïîdavit and Hines' return to the writ, 
that on April 15, 1901, at Somerset, in said county and state, one J. S. 
Warren, a citizen thereof, enlisted in the army of the United States, 
took the oath of a soldier, and thereafter received pay as such; that 
on December 2, 1901, at Ft. Keogh, Mont., said Warren deserted 
from said army, and returned to Pulaski county, and was at his fath- 
er's house therein on March 15, 1902; that said Matthews was then 
acting as a policeman of said city of Somerset, claiming in good faith 
to be such ofiScer, and had been so acting since January 13, 1902 ; that, 
for the purpose of arresting said Warren, and delivering him into the 
hands of the proper military authorities, said Matthews on said date 
summoned a posse and repaired to the house of said Warren's father ; 
that said Warren resisted the arrest and attempted to escape, and 
would hâve escaped, had not Matthews, or a member of the posse, 
fired his pistol and .^hot said Warren in the leg, for the purpose of 
and thereby preventing his escape; that thereafter, on March 24, 
1902, an indictment containing three counts was found in the circuit 
court of Pulaski county against said Matthews, William Phelps, and 
Dick Curd, by the first count of which said Matthews was charged 
with the offense of shooting and wounding said Warren with intent 
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to kill, and said Phdps and Çurd with the ofifense of aiding and abet- 
tiiig saîd Matthëws; by the second count of which said Phelps was 
cHarged' wîth !£l)e ûfîense of iso shooting and,wounding said Warren, 
and said MattHews and Curd with that of aiding and abetting said 
Phelps; jaildby the third count of which said Gurd was charged with 
the offense of so shooting and wounding said Warren, and said 
MattheWs and Phelps, with that of aiding and abetting said Curd; and 
that it was under and by virtue of this indictment that said Matthews 
was taken and held in custody by said jailer. 

It is claimed in behalf of Matthews that what he did in connection 
with the qrreSt of said Warren, and what he is charged with having 
done in said indictment, was done in pursuance to a law of the United 
States, to wit, section 2 of the act of Congress entitled "An act to pro- 
mote the administration of justice in the army," approved October i, 
1890 (26 Stat. 648, c. 1259), and section 6 of the act of Congress en- 
titled "An act to amend an act èhtitled 'An act to promote the adminis- 
tration of justice in the army,' approved October first, eighteen hun- 
dred and ninety, and for othér purposes," approved June r8, 1898 (30 
Stat. 484, c. 469 [U. S. Comp. St. 1901, p. 817]), which is in thèse 
words : i ; ; 

"That it shall be lawful for any civil offlcer having authority under the 
laws of the United States or of any state, territory or district to arrest of- 
f enders, to summarlly arrest a déserter f rom the mllitary service of the 
United States aiid dellver hlm tnto the custody of the mllitary authority of 
the gênerai govemment." 

It is further cîâimed on behalf of said Matthews that, the foregoing 
being true^ it is my duty, under sections 751-755, 761, Rev. St. [U. S. 
Comp. St. 1901, pp. 592-594] , to discharge him from the custody of 
said jailer. By those statutory provisions the Suprême Court and the 
Circuit and District Courts of the United States, and any judge or 
justice thereof , are empowered to grant writs of habeas corpus for the 
purpose of inquiring into the cause of restraint of any prisoner in jail 
who "is in custody under or by color of the authority of the United 
States; or is cOmmitted for trial before some court thereof; or is in 
custody for an act done or omittèd in pursuance of a law of the United 
States or of an order, process or decree of a court or judge thereof ; 
or is in custody in violation of the Constitution or of a law or treaty of 
the United States ; or being a subject or citizen of a foreign state and 
domiciled therein, is in custody for an act done or omitted under any 
alleged right, title, authority, privilège, protection or exemption 
claimed under the commission or order or sanction of any foreign 
state or under color thereof, the validity and eff ect whereof dépend 
upon the law of nations"; or if "it is necessary to bring the prisoner 
into court to testify." Théy further provide that "the court or justice 
or judge to whom the application is made shall forthwith award a writ 
of habeas corpus, unless it appears from the pétition itself that the 
party is not entitled thereto," and upon return of the writ "shall pro- 
ceed in a summary way to détermine the facts of the case by hearing 
the testimony and arguments" and "dispose of the party as law and 
justice may require," 

Is it my duty, then, to discharge Matthews from the custody of the 
jailer of Pulaski county, and thus relieve him of further accountabiUty 
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to the State of Kentucky for the shooting of Warren? A proper an- 
swer to this question requires that some gênerai considérations should 
be had in view. In the first place, it is not necessary that I should 
do this in order that he may hâve the benefit of said statute of the 
United States making it lawful for a civil officer of a state having au- 
thority to arrest ofïenders to summarily arrest deserters from the 
United States army, as a justification for his action in relation to the 
shooting and arresting Warren. If I do not do this, it wiU be the duty 
of the circuit court of Pulaski county on the trial of the indictment, 
and of the Court of Appeals of Kentucky on appeal from the judgment 
of the former, to give said Matthews the benefit of said statute as a 
justification of his said action, if the facts are such that he is entitled 
to it. The second clause of article 6 of the fédéral Constitution is in 
thèse words: 

"This Constitution and the laws of the Tlnited States, which shall he made 
in pursuance thercof, and ail treaties made or which shall be made under the 
authority of the United States, shall be the suprême law of the land; and 
the judges in every state shall be bound thereby, anything in the Constitu- 
tion or laws of any state to the contrary notwithstanding." 

A récent writer in the American Law Review has had this to say 
concerning this clause, to wit: 

"This provision présupposes that the judges In every state will hâve some 
knowledge of the Constitution, the laws, and the treaties of the fédéral gov- 
ernment by which they are thus to be bound; and this commun! ty of interest 
and obligation obviously makes the judicial officers of the several states, in a 
certain high sensé, members of the fédéral Judiciary." 

In the case of Robb v. Connolly, m U. S. 637, 4 Sup. Ct. 551, 
28 L,. Ed. 542, Mr. Justice Harlan said: 

"A state court of original jurisdiction, having the parties before It, may, 
L>onsistently with existing fédéral législation, détermine cases at law or in 
equity arising under the Constitution and laws of the United States, or In- 
volving rights dépendent upon such Constitutions or laws." 

And again: 

"Upon the state courts, equally with the courts of the Union, rests the 
obligation to guard, enforce, and protect every rlght granted or secured by 
the Constitution of the United States, and the laws made in pursuance 
thereôf, whenever tbose rights are involved in any suit or proceeding before 
them." 

Furthermore, I hâve no right to présume that thèse state courts 
will not give the prisoner, Matthews, full benefit of said statute, and 
décide the matter as the prisoner is entitled to hâve it decided. In the 
case of Ex parte Royall, 117 U. S. 241, 6 Sup. Ct. 734, 29 h. Ed. 868, 
Mr. Justice Harlan said: 

"The circuit court was not at liberty, under the clrcumstances disclosed, 
to présume that the décision of the state court would be otherwise than is 
required by the fundamental law of the land." 

Still further, it is my duty to occupy an attitude of friendliness to- 
ward thèse state courts. In the case of Ex parte Royall, supra, Mr. 
Justice Harlan said : 

"In Taylor v. Carryl, 20 How. 595 [15 L. Ed. 1028], it was said to be a 
recognized portion of the duty of this court (and, we will add, of ail other 
courts, national and state) 'to give préférence to such principles and methods 
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or procédure as sh^ll seem to conclUate the dlstiect and Independent trlbunals 
of the States and of the Union, so that they may co-operate as harmonlous 
membèrs of a Judicial system, coextensive with the United States, and sub- 
mltting to the paramount authorlty of the same Constitution, laws, aud féd- 
éral obligations.' And in Ctovell v. Heyman, 111 V. S. 182 [4 Sup. Gt. 358, 
28 L. Ed. 390], It was declared 'that the forbearance which courts of co- 
ordinâte Jurisdlction, admlnlstered under a single system, exercise towards 
eàeh other, whereby conflicts are avoided, by avoiding Interférence with the 
process of the other, isa prlnciple of comlty, with perhaps no higher sanction 
than the ablllty which cornes from concord; but between state courts and 
those of the United States It Is something more. It is a principle of right 
and Of law; and therefore Of necessity." 

And lastly the détermination of the Court of Appeals of Kentucky, 
if against the right of the prisoner, Matthews, to arrest and shoot 
Warren, is subject to review, and, if erroneous, to correction, by the 
Suprême Court of the United States, upon writ of error from its judg- 
ment. In the case of Whitten v. Tomlinson, i6o U. S. 238, 16 Sup. 
Ct. 300, 40 L. Ed. 406, Mr. Justice Gray said : 

"From the earliest organlzatlon of the courts of the United States, final 
judgments, whether In civil or eriminal cases, rendered by the highest court 
of a state in which a décision of the case could be had, against a riglit 
speclally , set up or claimed under the Constitution, laws, or treatles of the 
United States, may be re-examined or reversed or afflrmed by thls court on 
writ of error. * * • Such appellate jurisdlction is limited to cases In 
which the décision of the state court Is against the right claimed under the 
Constitution, laws, or treatles of the United States, because* when the dé- 
cision of that court Is in favor of such a right, no revision by thls court Is 
necessary to protect the national government in the exercise of its rightful 
powers." 

What çfïect, then, is to be given to thèse several considérations? 
It is certain that, because of them, apart from anything else, the pris- 
oner, Matthews, should not be denied the reUef which he seeks at my 
hands, ahd çompelled to litigate the question as to his right to shoot 
Warren, under the United States law, hereinbefore referred to, in the 
state courts, subject to correction by the Suprême Court of the United 
States if they err against him in the décision thereof. It is equally 
certain that, because of those considera,tions, he should be denied that 
relief, and çompelled to so litigate said question, unless this case is one 
of urgency; 

It is well settled that a fédéral court or judicial officer should not 
exercise the power conferred by the statutory provision in relation to 
writs of habeas corpus, hereinbefore referred to, unless the case is one 
calling for immédiate action, and hence is what is termed a case of 
urgency, or of "pfeciiliar urgency," as Mr. Justice Peckham has termed 
it. This because of, said considérations which make the exercise of such 
power by a fédéral court or judicial ofScer a matter, as Mr. Justice 
Peckham has also termed it, of "délicate jurisdiction." Because such 
a case is not generally one of urgency, it is held that, as a gênerai rule, 
a fédéral court or judicial ofScer should not discharge upon writ of 
habeas corpus a person in the custody of state authorities, on the 
groupd that he is held in, violation of the Constitution or of a law or 
treaty ôf the United States. In the case of Ex parte Royall, supra, 
Mr. Justice Harlan said: 

"We are of the. opinion that while the circuit court has the power to do so, 
and may disçharge^ithe accused in advance of his trial if he is restrained ot 
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his liberty In violation of the national Constitution, It is not bound in every 
case to exercise such a power immediateiy upon application belng made for 
the writ We cannot suppose tliat Congress intended to compel those courts 
by such means to draw to themselves, in the first instance, tiie control of 
ail criminal prosecutions commenced in state courts exercising authority 
within the same territorial limits, where the accused claims that he is held 
in custody in violation of the Constitution of the United States. The injunc- 
tion to hear the case summarily, and thereupon 'to dispose of the party as 
law and justice require,' does not deprive the court of discrétion as to the 
time and mode in which it will exert the powers conferred upon it. That 
discrétion should be exercised in the light of the relations existing, under our 
System of government, between the judicial tribunals of the Union and of 
the States, and in récognition of the fact that the public good requlres that 
those relations be not disturbed by unnecessary conflict between courts 
equally bound to guard and protect rights secured by the Constitution." 

And again: 

"That thèse salutary prlnciples may hâve fuU opération, and in harmony 
ivith what we suppose was the intention of Congress in the enactments in 
luestion, this court holds that where a person is in custody, under process 
trom a state court of original jurisdiction, for an alleged offense against the 
laws of such state, and it is clalmed that he is restrained of his liberty in 
violation of the Constitution of the United States, the circuit court has a 
<liscretion whether it will discharge him upon habeas corpus in advance of 
his trial in the court in which he is indicted; that discrétion, however, to be 
subordinated to any spécial circumstances requiring immédiate action. When 
the state court shall hâve finally acted upon the case, the circuit court has 
still a discrétion whether, under ail the circumstances then existing, the ac- 
cused, if convicted, shall be put to his writ of error from the highest court 
of the state, or whether it will proceed by writ of habeas corpus summarily 
to détermine whether the petitioner is restrained of his liberty in violation 
of the Constitution of the United States." 

In the case of State of New York v. Eno, 155 U. S. 93, 15 Sup. Ct. 
31, 39 ly. Ed. 80, Mr. Justice Harlan used, concerning what had been 
decided in the Royall Case, thèse words: 

"Thls court held that Congress intended to invest the courts of the Union, 
and the justices and judges thereof, with power, upon writ of habeas corpus, 
to restore to liberty any person within their respective jurisdictions who is 
held In custody, by whatever authority, in violation of the Constitution or 
of any law or treaty of the United States; that the statute contemplated that 
cases might arise when the power thus conferred should be exercised duriug 
the progress of proceedings instituted against the petitioner in a state court, 
or by or under the authority of a state, on account of the very matter pre- 
sented for détermination by the writ of habeas corpus. But it was adjudged 
that the statute did not imperatively require the Circuit Court by writ of 
habeas corpus to wrest the petitioner from the custody of the state offlcer 
in advance of his trial in the state court; that whlle the Circuit Court of the 
United States has the power to do so, and could discharge the accused in ad- 
vance of his trial, if he is restrained of his liberty in violation of the na- 
tional Constitution, it is not bound in every case to exercise such power im- 
mediately upon application being made for the writ." 

In the case of Whitten v. TomUnson, supra, Mr. Justice Gray said : 
"But in the exercise of this power the courts of the United States are 
not bound to discharge by writ of habeas corpus every such prisoner." 

Again : 

"But, except in such peculiar and urgent cases, the courts of the United 
States will not discharge the prisoner by habeas corpus in advance of a final 
détermination of his case in the courts of the state, and, even after such 
final détermination in those courts, will generally leave the petitioner to the 
usual and orderly course of proceeding by writ of error from this court" 
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And again: ' 

"To adopt a différent rule would unduly interfère with tîie exercise of the 
criminal jurisdictipn of tlie several states, and with tlie performance by this 
court of its approprlate duties." 

And iti the case of Baker v. Grice, 169 U. S. 290, 18 Sup. Ct. 326, 
42 L. Ed. 748, Mr. Justice Peckham said,: 

"From; tliese cases it clearly appears, as the settled and proper procédure, 
that wlille, circuit courts of the United States hâve jurisdiction, under the 
«ircumstanees set forth in the foregoing statement, to issue the writ of 
habeas corpus, yet those courts ought not to exercise that jurisdiction by the 
discharge of a prisoner, unless in eases of peculiar urgency, and that, in- 
stead of discharging, they will leave the prisoner to be dealt with by the 
courts of the state; that, after a final détermination of the case by the State 
court, the fédéral court wlll even then generally leave the petitioner to bis 
remedy by verit of error from. this court. The reason for this course is 
apparent. ;It is an exceedlngly délicate jurisdiction given to the fédéral 
courts, by whjch a person, under an indictment in a state court, and subject 
to its laws, may, by the décision of a single judge of the fédéral court, upon 
a v^rit of habeas corpvis, be tafeen ont of thç custody of the offlcers of the 
state, and flnally discharged therefrom, and thus a trial by the state courts 
of an indictment found under the laws of: a state be finally prevented. 
Cases haye oecurred of so exceptional a nature that this course bas been 
pursued, • * » but the reasons for the interférence of the. fédéral court 
in eacb of those eases were extraordinary, and presented what this court 
regarded as such exceptional facts as to justlfy the interférence of the 
fédéral tribunal. Unless this case be of such an exceptional nature, we 
ought not to encourage the interférence of the fédéral court below with the 
regular course of justice in the state court." 

In the case of Eaton v. State of W. Va., 34 C. C. A. 68, 91 Fed. 760, 
the Circuit Court of Appeals, Eourth Circuit, afïîrmed a judgment of 
the Circuit Court of the United States for the District of West Vir- 
ginia, refusing to dischatge a prisoner in the custody of the authorities 
of West Virginia, alleged to be so detained in violation of the fédéral 
Constitution, upon the grbund that there seemed "to èxist no spécial 
circumstances calling for the issuance of the writ." 

And in the case of Ex parte McMinn (C. C.) iio Fed. 954, Judge 
Shelby denied the writ of habeas corpus to a person alleged to be in 
the custody of the state authorities of Alàbama in violation of the féd- 
éral Constiliutiorl. He said: 

"There Is a discrétion in the fédéral courts in the issuance of the writ of 
habeas corpus, both before and after trial and judgment In the state court, 
in cases In which the act of the Législature under which the state court is 
proceedlng is ' challenged as In conflict with the fédéral Constitution. The 
fédéral courts may, in their discrétion, refuse ta grant the writ, and leave 
the petitioner to his remedy in the state courts. In this case the petitioner 
has clearly a remedy to revlew the action of the probate court In other and 
higher state courts. Under the circumstances of the case, I hâve concluded 
to refuse to grant the writ, leaving it to the petitioner to pursue his remedy 
in the staté court as he may be advised." 

In the case of Ex parte Kieffer (C. C.) 40 Fed. 399, Mr. Justice 
Brewer discharged a state prisoner on the ground that he was held 
in violation of the fédéral Constitution. This, however, was after 
trial and conviction iri the initial stâte court, and becâuse the public 
were interested in ah immédiate decisiori of the question. He said: 

"At the outset we are met by this question: Is this a case in which the 
writ of habeas corpus should be allowed, even though thèse ordlnances be 
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deemed Invalld? The causes of Ex parte Royall, 117 U. S. 241, 6 Sup. Ct 
734 [29 L. Ed. 868], and Ex parte Fonda, 117 V. S. 516, 6 Sup. Ct. 848 [2& 
L. Ed. &94], afflrm that there Is a discrétion in the fédéral courts In the 
matter of habeas corpus, both before and af ter trial and Judgment in the 
State court, and in cases In whicJa the aet under whieh the prosecution is 
had is challenged as in conflict with the fédéral Constitution. The court, 
in one — perhaps both — of thèse opinions, déclares that it is not to be as- 
sumed that the state courts will not admluister the law correctly, and accord 
to the party ail the rights guarantied to him by the fédéral Constitution. 
Therefore it is often the proper way to decUne to allow the wrlt, leaving the 
party to enforce his rights in the state courts. So it is argued that. If it be 
true that thèse ordinances are in conflict with the fédéral Constitution, the 
petltioner bas his remedy. He can appeal his case from the police to the 
district court, from there to the Suprême Court of the state, and thence to 
the Suprême Court of the United States. While that is true, yet he has no 
adéquate relief in that way. He Is now under sentence, and he cannot ap- 
peal without bond. He will be subjected to trial in the district court, pos- 
slbly to an inquiry In the Suprême Court of the state, and finally in the Su- 
prême Court of the United States. He must bear the expense and sufCer the 
delay. Thls Is not a case prior to trial and judgment. It Is a case after 
trial and after judgment. He has experimented with the state court, and 
It has decided against hIm. Whiie he has, of course, the right to appeal, yet 
this is a burden, and personally, to hlm, it Is an inadéquate protection to say: 
'You can appeal, and go through that channel to the Stipreme Court of the 
United States.' But that is not the only considération. If thèse ordinances 
are inyalid, they are invalld because of an attempt to interfère with com- 
merce and prevent the free exchange of commoditles between the citlzens 
of another state and those of this city. Few persons can stand the expense 
of lltigation runnlng through that channel to the Suprême Court. Length 
of time would pass before the judgment of that court could be obtalned. 
In the meantime, If thèse ordinances are enforced — not only against this 
petltioner, but against whoever may see fit to engage lu this business — there 
is an interférence with the exchange of commoditles between the citlzens 
of other states and those of this clty, and the resuit will be to stop such 
trafflc. Now, when that would be the natural resuit — when that is declared 
to be thé intended purpose of this législation — thls court may, in the exercise 
of its discrétion, properly hold, after a case has passed to judgment in the 
state court, that the party has a right to a speedy inquiry and détermination 
in the fédéral court as to whether such ordinances are In conflict with the 
Constitution of the United States. The public, as well as the individual, are 
Interested In a speedy settl.ement of this matter." 

Judge Shelby, in the McMinn Case, supra, in referring to this case, 

said : 

"The case was of a character that the public, as well as the individual, 
were Interested In a speedy settlement, and it appeared that it could be more 
speedily settled in the fédéral court." 

Such, then, is the well-settled doctrine of the fédéral courts in regard 
to discharging state prisoners alleged to be held in violation of the 
fédéral Constitution or laws. It is equally well settled that as a gênerai 
rule, at least, the fédéral court or judicial officer appealed to should 
discharge a state prisoner held in custody for an act done or omitted 
to be done in pùrsuance to a law of the United States. This because, 
generally, such cases are cases of urgency — cases demanding immédiate 
action. 

In the case of Ex parte Royall, supra, Mr. Justice Harlan said : 

"When the prisoner is in custody by state authorlty for an act done or 
omitted to be done In pùrsuance of a law of the United States, or of an 
order, process, or decree of a court or judge thereof, or where, being a subject 
or citizen of a foreign state, and domiciled therein, he Is in custody, under 
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like authottty, for an aet done ot omltted unfler any alleged 'TïgM, title, au- 
thoWty.'prltllegé, |)rotéotlOn,èr exemption clàlméd under tbè' commission or 
order:ôr sanction o£ âny forelgn state, or under color thereof, the valldlty 
and effect whereof dépend upon the law of nations, In such and like cases 
of urgency, involTing the authority and opérations of the gétieral govèrn- 
ment, or the obligations of this country to, or its relations with, forelgn na- 
tions, the courts of the United States hâve frequently Interposed by writs 
of habeas corpus and dlscharged prisoners who were held in custody under 
State authority. So, also, when they are In ■ the custody of a state offleer, 
it may be neCessary by use of the wrlt to bring them into court of the 
United States to testify as wltnesses.'' ■-• 

In the case of Thomas v. L,oney, 134 U. S. 372, 10 Sùp. Ct. 584, 33 
h: Ed: 949, dne who was in custody on a warrant frora a justice of the 
peace of the state of Virginia for perjury, in giving his déposition be- 
fore a notary pubUc as a witness in a case of a contested élection of a 
member of Gongress was dischargéd on writ of habeas corpus by the 
Circuit Court of the United States for the Eastern District of Vir- 
ginia, and that judgment was affirmed by the Suprême Court of the 
United States. Mr. Justice Gray said: 

"The courts of Virginia having no jurisdiction of the matter of the charge 
on whlch the prisoner was arrested, and he being in custody, In violation 
of the Constitution and laws of the United States, for an act done in pur- 
Bua'nce of those laws, by testtfying in the case of a contested élection of a 
member of Cougress, law and , justice required that he should be dischargéd 
from such custody, and he was rightly so dischargéd by the Circuit Court 
on writ of habeas corpus," 

In the case of Cunningham v. Neagle, 135 U. S. i, 10 Sup. Ct. 658, 
34 L. Ed. 55, the judgment of the Circuit Court of the United States 
for the Northern District of California, discharging, upon habeas cor- 
pus, David Neagle, a deputy United States marshal, who had killed 
David S. Terry in défense of Mr. Justice Field, from the custody of 
the sherifï of San Joaquin county, state of California, who held him a 
prisoner on the charge of murder of said Terry, was afifirmed. This 
décision was upon the ground'that the apt of Neagle in killing Terry 
was an act done in pursuance of a law of the United States. The nov- 
elty of the décision lay in the fact that it was held that the act of 
Neagle was done in pursuance of a law of the United States. Mr. 
Justice Miller thus stated his conclusion in this particular : 

"In the View we take of the Constitution of the United States, any obliga- 
tion fairly and properly inferable from that instrument, or any duty of the 
marshal to be derived from the gênerai scope of his duties under the laws 
of the United States, is a 'law,' withln the meaning of this phrase." 

In the course of the opinion, Mr. Justice Miller quotes from section 
761, Rev. St. [U. S. Comp. St. igoi, p. 594], the provision that when, 
by writ of habeas corpus, the petitioner is brought up for a hearing, 
the "court or justice or judge shall proceed in a summary way to de- 
teirmine the facts of the case, by hearing the testimony and arguments, 
and thereupon to dispose of the party as law and justice require," and 
adds : 

"This, of course, means that If he is held in custody in violation of the 
Constitution or a law of the United States, or for an act done or omitted in 
pursuance of a law of the United States, he miist be dischargéd." 
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This expression, în view of the authorities heretofore referred to, 
should be limited to cases of urgency. And the limitation applies as 
much to a case where the custody is for an act done or omitted in 
pursuance of a law of the United States as to a case where it is in viola- 
tion of the Constitution or a law of the United States. The différence 
between the two cases is that in the latter, as a rule, at the least, the 
case is one of urgency, and in the other it is not. No other différence 
exists between them. 

In the case of New York v. Eno, supra, Mr. Justice Harlan said : 

"It will be observed that this court, in Ex parte Koyall, recognizecl certain 
cases as cbnstituting exceptions to the gênerai rule, among which are cases 
of urgency. involving the authorlty and opérations of the gênerai govem- 

ment" 

And in referring to the case of Thomas v. Loney, supra, he said : 

"That case was eue of urgency, involving, in a substantial sensé, the au- 
thority and opérations of the gênerai government. The obvions effect of 
Loney's arrest, under the circumstances disclosed, was to embarrass one of 
the parties in the contested élection case in- obtaining évidence in hls behalf . 
Intimidate witnesses whom he might désire to introduce, and delay the prépa- 
ration of the case for final détermination by the House of Représentatives." 

In the case of Whitten v. Tomlinson, supra, Mr. Justice Gray said : 

"In Ex parte Royall and in New York v. Jîno it was recognized that in 
cases of urgency, such as those of prisoners in custody, by authorlty of a 
State, for an act done or omitted to be done in pursuance of a law of the 
L'nited States, or of an order or process of a court of the United States, or 
otherwise involving the authorlty and opérations of the gênerai government, 
or its relations to forelgn nations, the courts of the United States should Inter- 
pose by writ of habeas corpus." 

In the case of Ohio v. Thomas, 173 U. S. 284, 19 Sup. Ct. 456, 43 
L,. Ed. 699, it was held that Thomas, the governor of the soldiers' 
home in Montgomery county, Ohio, was properly discharged by the 
inferior fédéral court from the custody of a constable under a mitti- 
mus from the justice of the peace before whom he was tried, and by 
whom he was convicted, and sentenced to pay a fine of $50, and to be 
imprisoned until such fine was paid, for a violation of the Ohio act of 
1895 in relation to the use of oleomargarine. Mr. Justice Peckham 
said: 

''Some of the same authorities also show that this is one of the cases 
where it is proper to issue a writ of habeas corpus from the fédéral court, 
instead of awaiting the slow processes of a writ of error from this court to 
the highest court of the state where a décision could be had. One of the 
grounds for making such a case as this an exception to the gênerai rule 
• * * eonsists in the fact that the fédéral offlcer proceeded against in the 
courts of the state may, upon a conviction, be imprisoned, as a means of 
enforcing the sentence of a fine, and thus the opérations of the fédéral gov- 
ernment might in the meantime be obstructed." 

In the case of United States v. FuUhart (C. C.) 47 Fed. 802, a 
United States deputy marshal was released upon habeas corpus from 
imprisonment by virtue of state authorlty for using force and threats 
in preventing the recapture of a prisoner. 

In the case of Ex parte Conway (C. C.) 48 Fed. y^, the foreman of a 
gang engaged in constructing and erecting the Hnes of the Postal 
Cable & Telegraph Company over and along the old state road be- 
122 F.— 17 
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tweeli Charleston and Savântiah, in the state of South CaroKna, in 
pursuance to the act of Congress approved July 24, 1866, c. 230, 14 
Stat. 221, which authorized the construction of telegraph. Unes over 
and along any of the military and post roads of the United States, of 
which said old state road was one by virtue of the act of March i , 
1884, c. 9, 23 Stat. 3 [U. S. Comp. St. 1901, p. 2708], declaring ail 
public highways and roads to be postroads of the United States whilst 
kept up, was released from imprisonment, upon habeas corpus, under 
a warrant issued by a justice of the peace of said statç for obstructing 
said highway. Judge Simonton said: 

"I recognlze to the fullest extent the dellcacy of the question, and would 
not wilUngly enter Into a discussion which would seem to interfère with the 
process of the state court. It is a prlnclple of right and of law and of 
necessity that such interférence should be avoided between the courts of the 
United States aud the state courts. Covell v. Heyman, 111 U. S. 176 [4 
Sup. et. 355, 28 L. Ed. 390]. But the duty Is cast on thls court of examlnlng 
into the facts of cases lilie this — of hearlng and decldlng them. This has 
been done. The testlmony of dlsinterested witnesses has been talien, and 
compared wlth the affidavit of the state's witnesses, and the conclusion has 
been reached that the cause and ground of the prosecution arise from the 
construction and exécution of thls telegraph Une, and from objections to it." 

In the case of Kelly v. 3tate of Georgia (D. C.) 68 Fed. 652, a 
deputy United States marshal was released upon habeas corpus from 
custody of authorities of state of Georgia under charge of murder for 
killing a man who attacked him whilst he was attempting to arrest 
him under a warrant on a fédéral indictment for conspiracy and mur- 
der. . 

In the case of In re Weeks (D. C.) 82 Fed. 729, a deputy coUector 
of internai revenue was released upon habeas corpus from commit- 
ment by a state court for contempt in refusing to produce évidence 
in that court in relation to payment of United States liquor taxes, 
which refusai was in pursuance of a rule and régulation of the In- 
ternai Revenue Department of the fédéral government. The ground 
upon which the discharge was based was that the "commitment inter- 
fered with the lawful opérations of the fédéral government in laying 
and collecting its taxes." 

In the case of Campbell v. Waite, 31 C. C. A. 403, 88 Fed. 102, 
it was held that a spécial examiner of the Pension Department, who 
was in custody of a state authority for threatening to accuse a pension 
claimant of the crime of perjury, committed by making certain state- 
ments in regard to a matter pertinent to his claim, if such state- 
ments were false, in the event that he did not tell the truth concerning 
such statement, which act on part of said examiner was claimed to be 
in violation of a state statute, and which was done in pursuance to 
régulations lawfuUy made and instructions given by the Commissioner 
of Pensions, was properly discharged on habeas corpus from that 
custody. The application for the writ and the discharge was made 
after the examiner had been convicted in the state court, and the judg- 
ment of conviction had been afïirmed by the Suprême Court. Judge 
Thayer said: 

"It is further suggested in the brlef of the Attorney General, and some 
stress was laid on that point in argument, that, in any event, the petitloner 
should not hâve been discharged on habeas corpus, but should hâve been 
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remanded to the custody of the sheriff, and required to prosecute a writ of 
error to the Suprême Court o£ the United States. This contention, we think, 
is without merit. While it Is true that the relief prayed for by the petitioner 
could hâve been obtained in the usual Avay by a writ of error, yet, in our 
judgment, the case at bar does not belong to the class of cases in which 
a person in custody under the warrant of a state court should be compelled 
to seek relief by appeal or writ of error, rather than by a writ of habeas 
corpus. In the case of Ex parte Royall, 117 U. S. 241, 251, 6 Sup. Ct. 734 
[29 L. Ed. 868], it was said. In substance, that when a fédéral ofBcer is in 
custody for an act done in pursuance of a law of the United States, or an 
order, process, or deeree of a fédéral court, and that when a citizen of a 
foreign state is in custody, under the warrant of a state court, for an act 
done under an authority clalmed to hâve been conferred by the sovereignty 
of which he is a citizen, so that our relations with foreign governments are 
involved in the controversy, such cases présent questions of such importance 
and urgency that the court which is appealed to for relief may and should 
discharge the petitioner In a proceedlng by habeas corpus, instead of com- 
pelling him to resort to the slower remedy by appeal, provlded that it flnds 
upon an investigation of the case that the petitioner's complaint is well 
founded. The arrest of fédéral offlcers or other persons for acts lawfuUy done 
in discharge of their duties under fédéral laws impairs, to a certain extent, 
the authority and efflciency of the gênerai government; and for that reason 
no court, so far as we are aware, has ever hesitated in that elass of cases to 
discharge a petitioner from custody by writ of habeas corpus when it ap- 
peared on a hearing of the case that the petitioner was entitled to be released 
from imprisonment." 

In the case of In re Pair (C. C.) loo Fed. 149, two soldiers in the 
United States army were discharged by writ of habeas corpus from 
state custody on charge of murder for killing another soldier who had 
deserted, and whom they were attempting to arrest in order to pre- 
vent his escaping. 

In the case of United States v. Fuellhart (C. C.) 106 Fed. 911, two 
agents of the secret service division of the Treasury Department of the 
United States were discharged from state custody for assault and bat- 
tery and malicious mischief upon writ of habeas corpus, because the 
charges against them were for acts done in searching the house of an 
alleged counterfeiter, and arresting and conveying him before a United 
States commissioner. 

It is thus seen that in ail the cases since the Royall Case, which is 
the leading case as to when it is proper for a fédéral court or judicial 
ofïicer to discharge a state prisoner on writ of habeas corpus, the state- 
ment by Mr. Justice Harlan therein that it is proper for such discharge 
to be made when the prisoner is in custody for an act done in pur- 
suance of fédéral law, because such a case is one of urgency, has been 
approved, and in cases where that was the fédéral question involved 
it has been unhesitatingly followed. But in ail of those cases, save one, 
the prisoner was an ofïicer or other agent of the fédéral government. 
In one he was a governor of a soldiers' home, in three he was a deputy 
United States marshal, in one he was a deputy collector of internai 
revenue, in one he was a spécial examiner of the Pension Department, 
in one he was a soldier of the United States army, and in one he was 
an agent of the secret service division of the Treasury Department. 
The imprisonment of thèse agencies of the national government by the 
state authorities was for acts done in pursuance to fédéral law. The 
restraint of their liberties interfered with the opération of the national 
government. There can therefore be no room for question but that 
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their discharge was proper. The fédéral courts will not permit a 
fédéral officer ot agent to be restrained of his liberty by state authority 
for an act done in pursuance to fédéral law. The exceptional case 
referred to is that of Ex parte Conway, where the person imprisoned 
was not a fédéral officer or agent, but the foreman of a gang engaged 
in constructing a telegraph Une along a public highway pursuant to 
fédéral authority. That was a case of urgency,,because the construc- 
tion of that line was a matter in which the national government and 
the public at large were highly interested, and the imprisonment of the 
persons engaged in constructing it put a stop to its construction until 
the matter could be disposed of in the course of the proceedings by 
virtue of ^hich the imprisonment was had. On the other hand, we 
hâve found no case where a fédéral court or judicial officer has refused 
to discharge a person held in custody by state authority for an act done 
pursuant to fédéral law. And in the case of Campbell v. Waite, supra, 
as already quoted, Judge Thayer said : 

"The arrest of fédéral offlcers or other persons for acts lawfully done in 
discharge of their duties under fédéral laws impairs, to a certain extent, the 
authority and efficiency of the gênerai government; and for that reason no 
court, so far as we are aware, has ever hesitated in that class of cases to 
discharge a petitioner from custody by writ of habeas corpus when it ap- 
peared on a hearing of the case that the petitioner was entitled to be released 
from Imprisoftment." 

Shoùld this case, then, be made an exception to this class of cases ? 
The prisoner, Matthews, is not a fédéral officer or agent. If officer at 
ail, he is an officer of the state that has him in custody. Though the 
national government is interested in having deserters from its army 
arrested, and the authority in relation thereto conferred by its law 
exercised, the imprisonment of Matthews will interfère only with his 
arresting other deserters whilst he is in custody. It will not interfère 
with others having authority so to do exercising that authority, and 
the only question left in uncertainty pending the final disposition of 
the proceeding by virtue of which he is held is as to the right of a civil 
officer to shoot in order to effectuate the arrest of a déserter. There 
is no uncertainty as to his right to arrest without the use of such 
means, and that summarily ; i. e., without a warrant. Counsel for the 
state intimâtes that a warrant is necessary to enable a civil officer to 
arrest a déserter under the law in question. I think not. The words, 
"Having authority under the laws of the United States or of any state, 
territory or district to arrest ofïenders," were intended simply to 
designate what civil officers had power conferred upon them to arrest 
deserters. They were officers who had authority to arrest. Such 
officers were thereby empowered not only to arrest, but to "summarily 
arrest," deserters. The authority to shoot in order to efïectuate an 
arrest of a déserter, if it exists under this law, can be vindicated in the 
course of the proceedings under which the prisoner is held. It does 
not appear that the prisoner cannot give bond pending those proceed- 
ings. So far as his présent custody is concerned, I hâve received the 
impression that it is colorable, in order to give me jurisdiction. The 
only hardship upon the prisoner in requiring him to vindicate his 
right to shoot under said law in the course of the proceedings by which 
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he is held is the expense thereof. There is no showing as to his ability 
to meet this, and as his attempt to make the arrest was voluntary, 
and not compulsory, and, no doubt, was to secure the reward in such 
cases provided, there is not as much hardship in this particular as there 
might otherwise be. It would seem, therefore, that if there is an ex- 
ception to this class of cases, as to the duty of the fédéral court, or 
judicial officer appealed to, to interpose by habeas corpus, there is 
some reason, at least, for contending that this case is one. And why 
is it that there may not be an exception thereto? Surely if, in order 
to justify a fédéral or judicial officer interposing in a case where one 
is in custody of state authority in violation of the fédéral Constitution 
or laws, it is necessary that it be a case of peculiar urgency in order 
to justify such interposition, when one is in custody in pursuance to 
fédéral authority it must also be a case of peculiar urgency. If there 
is any distinction between the two classes of cases, it must be in the 
fact that, as a rule, in the one class there is no peculiar urgency, and, 
as a rule, or always, in the other class there is peculiar urgency. It 
is sometimes said that a state court is without jurisdiction to try and 
punish one for acts done in pursuance to fédéral law, and that, if it 
does so, its action is void. By this must be meant not that the state 
court is without jurisdiction to hear the case involving the question, 
but that it is bound to give the défendant the benefît of said law, and 
release him if he acted in pursuance thereto. If it does not do so, and 
undertakes to inflict punishment upon him, its action is void. But 
however this may be, a state court is equally without jurisdiction to 
try and punish one in violation of the fédéral Constitution and laws, 
and, if it does so, its action is equally void. So there can be no dis- 
tinction between the two classes of cases in this direction. If, then, 
in every case, a fédéral court or judicial ofïicer, when appealed to, 
must interpose and discharge one in custody for acts done in pursuance 
to fédéral authority, it must be that every such case is one of peculiar 
urgency. Possibly this may be so, and therefore the imprisonment 
by the state, whose officer he is, of a single policeman, which prevents 
his arresting deserters from the United States army pending the pro- 
ceedings under which he is held, and to this extent interfères with the 
arrest of such deserters, is a case of peculiar urgency. What makes 
me think that this may be so is that I hâve found no case coming 
within that class where the fédéral court or judicial officer appealed 
to has refused to interpose. On the other hand, I am led to doubt — ■ 
and I may say seriously — whether this is so, by the fact that the Su- 
prême Court of the United States has laid down in such emphatic 
terms that the fédéral courts, in applying the habeas corpus statutory 
provisions, shall be guided by "the salutary principles" set forth at the 
beginning of this opinion, that they should not interpose in such a way, 
except in cases of peculiar urgency, and that, as a rule, the other class 
of cases are not of peculiar urgency, and by the further fact that in 
this case there is seemingly so little ground for claiming that it is a 
case of peculiar urgency. This doubt is so great that, in view of fur- 
ther considérations, yet to be alluded to, I feel that I must décline to 
interpose in this case. In the iirst place, to say the least, it is ex- 
tremely doubtful whether the action of the prisoner in shooting 
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Matthews was in pursuance to that statute. That statute does not, in 
express terms, authorize a state civil ofïicer to shoot a déserter in order 
to prevent his escape from arrest. It, in terms, authorizes him to 
arrest the déserter, and that summarily (i. e., without warrant), but 
no more. And there is no gênerai rule to the effect that one who has 
authority to arrest another has authority to shoot him in order to pre- 
vent his escape from arrest. McClain on Criminal Law, vol. I, § 298, 
thus lays down the law as to the right of a person authorized to arrest 
another to do an act calculated to take his life in order to prevent his 
escape from arrest : 

"But an offlcer or private person acting under circumstances autïiorizing 
an arrest may use ail the force necessary in overcomlng résistance and de- 
fending hlmself against violence from the person sought to be arrested, 
and if, In doing so, he takes life, it is justifiable, being in pursuance of 
public justice. In attemptlng to maiie an arrest, bowever, where the person 
to be arrested, instead of resisting, seeks to make his escape, there is a 
différence, depending on the gravity of the offense for which the arrest is 
being made, as to whether the ofScer may do an act calculated to take life. 
If the offense for which the arrest is being made is a felony, the person 
(whether an offlcer or not, provided he is lawfully arresting) may take life 
if necessary in order to effect the arrest. But if the offense for which the 
arrest Is being made is a misdemeanor, there is no right to take life, and 
the person seeking to make the arrest will be guilty of a crime in doing so. 
As to resisting the escape of a prisoner under arrest or in confinement, It 
seems that the ofBcer may resist so far as necessary, and, if the attempt is 
so violent as to make it necessary to take life in preventing such escape, the 
offlcer wUl be justifled in doing so, whether the prisoner is under arrest for 
felony or misdemeanor, or éven (at common law) merely under civil process. 
It is probable, however, that even as to preventing escape the offieer is jus- 
tifled in taking life only to prevent escape for felony, or where, the offense 
being a misdemeanor, in resisting force with force his own life is put in 
péril, and not where he takes life merely to prevent escape of one charged 
with a misdemeanor. But the offlcer will be justifled in taking life only 
where he has reasonable ground to believe, and does belleve, that it is neces- 
sary In making the arrest or preventing escape or defending himself, and the 
jury must judge of this on the facts." 

Counsel for Matthews says: 

"There can be no doubt that, If the petltioner had the right to make the 
arrest, he necessarlly had the right to shoot Warren for the purpose of pre- 
venting his escape. The right Is given to ail offleers of the army and to sol- 
diers of the army to shoot a déserter who attempts to make his escape." 

The statement as to the right of ofïîcers and soldiers of the United 
States army to shoot a déserter in order to prevent his escape is cor- 
rect. It was so adjudged in the case of In re Pair, supra. But the 
right there was based upon the rules and orders of the Secretary of 
War, which Judge Munger said "hâve the force and effect of the 
statutory law." Those rules and orders do not undertake to confer 
any power upon civil officers to make arrests at ail — much less, to 
shoot to prevent escape from arrest. And the statute which does con- 
fer power to arrest on civil oiBcers not only does not confer express 
power to shoot to prevent escape from arrest, but makes no référence 
to said rules and orders as being applicable to civil ofScers. I do not 
care to prejudge this question, and désire to let it remain open; but 
I must say that I hâve very grave doubts as to the right of a civil of- 
fieer to shoot to prevent escape of a déserter whom he is attempting 
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to arrest, when the déserter is making no attack upon him, and is 
simply endeavoring to get out of the reach of the officer. 

Then, again, if he (Matthews) had a right to shoot to prevent the 
escape of Warren, in any contingency, it could only hâve been because 
he had reasonable grounds to believe, and did believe, that it was 
necessary to prevent Warren's escape. The prisoner, in his pétition, 
says that Warren resisted arrest and attempted to escape, and "would 
hâve effected his escape, had not a member of said posse, in good faith, 
and without malice, and for the sole purpose of preventing the escape 
of said Warren, fired his pistol," and that Warren was shot in the leg, 
and thereby prevented from escaping. The agreed statement of facts 
says that "the alleged shooting took place in the nighttime, near the 
résidence of Warren's father, on the I5th day of March, 1902. At the 
time he was fired on and wounded, he was attempting to make his 
escape from said Matthews, who. had gone to the house of his father 
for the purpose of arresting him as a déserter, aforesaid." It at least 
seems to come short of saying that there were reasonable grounds for 
believing, and the shooter actually believed, it was necessary to shoot 
to prevent escape. None of the witnesses to the aiïair hâve testified 
before me, and I am not in a position to judge for myself. There is, 
therefore, apart from Matthews' own claim in his affidavit, an absence 
of a clear showing that the circumstances were such that he had a 
right to shoot, if under any circumstances he had a right to shoot. 
What I am asked to do, therefore, is to turn the prisoner loose with- 
out a conviction that the circumstances were such as to justify the 
shooting. 

And lastly, there is a serious question as to whether Matthews was 
a police officer at ail of the city of Somerset, either de jure or de facto. 
It is agreed, and must be accepted as true, that Matthews claimed and 
believed himself to be a policeman of said city at the time he attempted 
to arrest Warren. This may be true, and yet he may not hâve been 
a policeman de facto as well as de jure. The facts in regard to his 
having been a policeman are thèse : At the regular meeting of the 
board of council of said city held September 9, 1901, an ordinance was 
adopted providing that two policeman be employed (one in addition 
to the présent) at pay of $45 per month. After the passage of this 
ordinance, the chief of police appointed two policemen at a salary of 
$45 per month, and the board of council consented to this appointment. 
Thereafter (i. e., whilst this ordinance was in force and said two police- 
man were acting under said appointment, to wit, on January 13 1902) 
an order was made by the board of council of said city appointing the 
prisoner, Matthews, superintendant of streets, with full police powers, 
at a salary of $45 per month, with instructions to report to the mayor. 
On the 2ist of January, 1902, an entry was made upon the records of 
the Somerset police court in thèse words : 

"J. B. Matthews, policeman-elect of the city of Somerset, appeared and 
produced his certlficate of appointment as a policeman of the city of Somer- 
set, and took the oath of office as required by law, which Is noted of record; 
and thereupon the said Matthews entered upon the discharge of his duties." 

No bond was ever given by Matthews under his appointment. From 
the date of his taking the oath down to the shooting, Matthews claimed 
and believed that he was a policeman of the city of Somerset. 
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Counsel for petitioner claims that Matthews was a policeman under 
the ordinance of September 9, 1901. Whether so or not, it would 
seem that he was not appointed policeman under that ordinance. 
The order of appointment, made January 13, 1902, does not purport 
to be under that ordinance, and does not appoint him a poHceman. 
It appoints him a superintendent of streets, with police powers. The 
board of council evidently thought that they had the power, derived 
from somewhere, to make the appointment of such an officer, and ap- 
point him in pursuance to such supposed authority. There is no indi- 
cation that it had any idea that the appointment was being made in 
pursuance to the ordinance of September 9, 1901. The indications 
are the other way. A policeman and a superintendent of streets, with 
police powers, are not the same thing. À policeman is a policeman, 
and nothing else. A superintendent of streets, with police powers, is 
primarily a superintendent of streets, with something more, to wit, 
police powers. Besides, evidently it was regarded that the appoint- 
ment of the two policemen by the chief of police by consent of the city 
council was a fiUing of the two positions provided for by the ordinance 
of September 9, 1901, so that it was not considered that there was any 
room for the appointment of Matthews to one of said positions. 

Section 3492, Ky. St., a part of charters of cities of the fourth class, 
to which city of Somerset belongs, is in thèse words : 

"The board of council shall hâve power to appoint a police force, the num- 
ber, grades and régulations thereof to be provided by ordinance from time 
to tIme, whose term of office shall not exceed tv?o years frona the date of 
élection, subject to removal for cause." 

Section 3506, Ky. St., also a part of said charter, relates to the du- 
ties and powers of the chief of police of cities of the fourth class, and 
is in thèse words: 

"He may appoint a deputy or deputies, by and -vWth the advice and con- 
sent of the board of council and spécial or extra police, by and with the 
advice of the mayor or chief executive; and said extra or spécial police ap- 
pointed for less thàn a week shall take the oath prescribed by law, but shall 
not be required to exécute bond." 

Inasmuch as the two policemen in question, though consented to 
by the city council, were appointed by the chief of police, it is contend- 
ed by counsel for petitioner that they must hâve been appointed under 
section 3506, Ky. St., and not under the ordinance of September 9, 
1901, passed pursuant to section 3492, Ky. St. But the policemen 
so appointed by the chief of police must be "by and with the advice 
of the mayor or chief executive," and they are only temporary police- 
men. 

In the case of City of Maysville, v. Purnell (Ky.) 45 S. W. loi, 
Judge Paynter, in construing thèse two sections, said : 

"The General Assembly was mindful of the fact that on some days or some 
occasions the regular police force of the city might be insufiiclent to protect 
the lives and property of the citizens of the city, or to maintain order and 
préserve the public peace, or that there might be some spécial work for a 
policeman to perform; hence the chief of police, with the advice of the 
mayor or chief executive of the city, was authorized to appoint extra or 
spécial policemen. It was not intended that the chief of police should hâve 
the power to appoint régular policemen for the city, because that power Is 
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expressly lodged wlth the board of councilmen. If the chief of police is 
vested with the power to appoint whomsoever he pleases on the police force, 
and place them in the regular police service, then the board of council's 
effort to appoint the police force, and name the nnmber who shall serve, 
would be abortive. The board of couneil is not supposed to be in continuous 
session, and occasions may arise where it is important that extra or spécial 
policemen shall be appointed to serve. Therefore the Législature thought it 
wise to vest that power in the chief of police, to be exercised by and with 
the advice of the mayor or chief executive of the city. The chief of police, 
as we hâve said, is not authorized to appoint, with the approval of the 
mayor, a policeman, and place him in the regular police service of the city." 

So that the chief of police of city of Somerset had no power, under 
section 3506, to make the appointment of said two policemen ; and 
though, under section 3492, the city couneil had the power of appoint- 
ment, and not the chief of police, there is certainly room to hold that 
an appointment made by the chief of police, consented to by the city 
couneil, was an appointment by the city couneil, under section 3492 — 
certainly as much room for holding that as that the appointment of 
one as superintendent of streets, with police powers, is same as ap- 
pointment of policeman. So, at the time Matthews was appointed, 
there is at least good ground for claiming that the poHcemen provid- 
ed for by the ordinance had been appointed, and there was no room 
for Matthews to be appointed to such a place ; and it would seem that, 
whether this was so ov not, there was no intention to appoint him to 
such a position. And it is difïicult to see how he could obtain a posi- 
tion to which there was no intention to appoint him by the appointing 
power. It would seem, therefore, that Matthews' claim to be an 
officer of the city of Somerset when he attempted to arrest Warren 
must be based upon the order of January 13, 1902, and power, if any, 
vested in the city couneil to make such appointment by the charters 
of cities of fourth class. I can find no such power, and my attention 
has been called to none. If there is none, then Matthews could not 
hâve been a superintendent of streets, with police powers, de jure. 
Could he hâve been de facto such an ofïicer? It is well settled that 
there can be no de facto officer of an office that does not exist. 
Mechem, PubHc Officers, § 324, says : 

"So, in the very nature of the case, there can be no officer de facto where 
no offlcer de jure is provided by law, or, as is said in one case, 'there can 
be no offlcer, either de Jure or de facto, if there be no office to fill.' 'Where 
the law has provided that an office may legally be fiUed,' says Campbell, J., 
'then the acts of an incumbent may be valld, although not lawfuUy ap- 
pointed, because the public, being bound to know the law, know that some- 
body may or should fill the place and perform the duties; and possession 
would, as to them, be évidence of title. But where the law itself négatives 
the idea that there can be a légal incumbent, any one assuming to aet as- 
sumes what every one is bound to know is not a légal office, and his acts 
cannot be effectuai for any purpose.' " 

In view of this, it is not necessary to consider question argued by 
counsel as to right of a de facto officer to arrest deserters and to shoot 
if necessary. 

In the considération of the question as to whether Matthews was 
an officer of the city of Somerset when he attempted to arrest War- 
ren, I may at times hâve expressed positive convictions. It is not 
my désire to be understood as expressing them. I would rather 
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be understood as making suggestions. It îs my désire to prejudge as 
little as possible questions that will corne up on the trial of the indict- 
ment. But to justify my action, I am compelled to give my reasons 
for so doing. And I think, in view of ail the considérations which I 
hâve adduced, that I should not interpose at this stage of the proceed- 
ings, if ever, and that they should be allowed to take their ordinary 
course. The state courts are bound to give the prisoner the full bene- 
fit of said fédéral law which he relies on as a justification of his action, 
and, if they err, their décision is subject to correction by the suprême 
fédéral court. 

The prisoner, J. B. Matthews, is therefore remanded to the state 
custody. 



In re HORNSTEIN. 
(District Court, N. D. New York. April 3, 1903.) 

1. BANKRtrPTCY— PowEns DP Court — Enjoining Suit in State Court. 

The bankruptcy law glves to courts of bankruptcy full power to enjoin 
ail persons within their jurisdictlon from doing any act that wlU interfère 
with or prevent its due administration, whether such persons are parties 
to the proceedlngs or not; and, where they are litigants in a state court, 
no nile of comity requires the court of bankruptcy to compel persons 
whose rights under the bankruptcy law are jeopardized by such litiga- 
tion to resort to the state court for protection. 
3. Samb — Involuntary Proceedings— Qualifications op Pbtitionbrs. 

The bankruptcy act of 1898 (30 Stat. 544, c. 541 [U. S. Comp. St. 1901. 
p. 3418]) malntains tliroughout a clear distinction between the proof and 
the allowanee of elalms; and In section 59b (30 Stat. 561 [U. S. Comp. 
St. 1901, p. 3445]), which prorides for the flling of a pétition In Invol- 
untary bankruptcy by credltors havlng provable elalms, the term "prov- 
able claims" is not the équivalent of "allowable claims." A creditor's 
claim 18 provable, and he may join In such a pétition, notwlthstandlng 
the fa et that he bas received a préférence, which he wlll be requlred to 
: surrender bef ore hls claim is allowed. 
8. Bamb— Cheditor Hating Attachment Lien. 

A credltor, who In good falth has obtalned an attachment against hls 
debtor's property within four months, and which would be rendered void 
by ail adjudication in bankruptcy, may Join in a pétition to hâve the 
debtor adjudieated an involuntary bankrupt, although the attachment 
has not been formally released; but In such case the court wlll require 
the attachment lien to be released bef ore an adjudication will be made, 
where such credltor Is a necessary petltioner. 

In Bankruptcy: This is a motion by and on behalf of Julius Sirlin, 
the plaintiff in an action in the state court, brought against the sherifï 
of Ônondàga county, to vacate an injunction or restraining order 
granted on the application of Neil Brewster, receiver herein, on the 
I4th day. of March, 1903, which, among other things, enjoins said 
plaintiff frpm collecting or transferring, disposing of, or in any man- 
ner interfering with a judgment obtained against said sherifï in said 
action. 

li 1. Fédéral courts restraining proceedlngs In state courts, see notes to 
Garner v. Second Nat Bank, 16 C. C. A. 90; Central Trust Co. v. Grantham, 
27 C. C. A. 575, 
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Samuel Packard, for the motion. 

Edgar F. Brown (M. A. Phelps, of counsel), opposed. 

RAY, District Judge. On or about December 31, 1902, Herman 
J. Hornstein, the alleged bankrupt, executed and delivered to one 
Julius Sirlin a chattel mortgage to secure the sum of $500, a présent, 
new considération, it is alleged, covering ail his property of every. 
name and nature. This mortgage was filed in the proper clerk's 
office on the same day. This mortgage contained the usual power 
to take possession of and sell such mortgaged property. On the 6th 
day of January, 1903, said property, except some store fixtures, was 
removed by the mortgagee to a warehouse in the city of Syracuse, 
N. Y., advertised for sale under and by virtue of said chattel mort- 
gage, and sold on the I4th day of January, 1903, and bid ofï by the 
mortgagee. On the 8th day of January, 1903, Alphons Dryfoos, 
Eugène Blum, and Feist Samuels commenced an action in the Su- 
prême Court of the state of New York against said Hornstein to 
recover a debt of $1,232.45 arising on an express contract, and in 
said action obtained an order for the arrest of said Hornstein, al- 
leging, among other things, that said chattel mortgage was made for 
the purpose of hindering and defrauding the creditors of said Horn- 
stein, and was void. Thereafter, and on the 24th day of January, 
1903, said order of arrest was vacated by the judge who granted it. 
March 16, 1903, said plaintifïs appealed from the order vacating the 
order of arrest, and such appeal is still pending. 

On or about January 9, 1903, the plaintiffs in said action obtained 
therein a warrant of attachment against the property of said Horn- 
stein, and delivered same to Charles W. Marvin, the sherifif of Onon- 
daga county, N. Y., who by virtue thereof immediately levied said 
attachment on and took possession of said property as the prop- 
erty of said Hornstein. Soon thereafter said Julius Sirlin, he having 
demanded said property of the sherifï, who refused to surrender the 
possession thereof, commenced an action against said Marvin as 
sherifï to recover the value of said property, on the ground same 
had been unlawfully and wrongfully seized and converted by said 
sherifï to his own use. This action of conversion was tried in said 
court, and a judgment rendered in favor of the plaintiff against said 
défendant for the value of said property, $612.03. The date of said 
judgment is not shown, but on the 25th day of February, 1903, said 
sherifï (Marvin) appealed from said judgment to the County Court 
of the county of Onondaga, N. Y., and such appeal is still pending. 

On the 25th day of February, 1903, said Alphons Dryfoos, Eugène 
Blum, and Feist Samuels, without discontinuing their said action in 
which such attachment was issued, and without releasing such at- 
tachment, filed in the District Court of the Northern District of 
New York, in which said district the said Hornstein resided, a péti- 
tion in involuntary bankruptcy against said Hornstein, asking that 
he be adjudged a bankrupt, and alleging certain acts of bankruptcy. 
The claim alleged against Hornstein in the bankrupitcy pétition is 
the same sued upon in their action in the Suprême Court, and in 
which action the attachment was issued and levied. A subpœna 
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was duly îssued; but, said Hornstein having departed from the state 
and not being found, service bas not been made, and an application 
for an order to serve such subpœna by publication is now pending. 
After the said pétition in bankruptcy was iiled, on application of said 
petitioning creditors, Neil Brevvster, of Syracuse, N. Y., was duly 
appointed receiver of the property of said Herman J. Hornstein, the 
alleged bankrupt, and he duly qualified as such. The property in 
question is still in the hands of said sherifï, who makes no personal 
claim to the same, but holds it under and by virtue of said attach- 
ment only. In such action in the Municipal Court the sheriff inter- 
posed the défense that such chattel mortgage was invalid as to cred- 
itors, not having been given for a new and présent considération. 

Siriin, the mortgagee, purchaser at the mortgage sale, plaintiff in 
the action against the sherifï, and claiming to own such property by 
virtue of his purchase at such mortgage sale, insists: (i) That the 
said petitioners in such involuntary proceedings in bankruptcy, not 
having released their attachment, hâve a lien and security, and were 
not in a position to institute such proceedings, and that the same 
and the appointment of the receiver are invalid. (2) That even if 
such proceedings are valid, or cannot be attacked for such reasons 
in this manner on this motion, the court in bankruptcy has no juris- 
diction or power to restrain the said Siriin, his attorneys or agents, 
from proceeding to argue the appeal from said judgment in his favor, 
taken to the County Court of the county of Onondaga, or to re- 
strain the transfer or collection of said judgment ; it having been regu- 
larly obtained by a person claiming adversely to the alleged bank- 
rupt and such receiver and ail other creditors, and he having been 
in the actual possession of the property claiming under his chattel 
mortgage at the time the sherifif levied the attachment, and it being 
a judgment against a third person, not the alleged bankrupt or the 
receiver. 

The first important question is, are thèse proceedings in bank- 
ruptcy void for the reason the petitioning creditors did not fîrst 
release their attachment lien? If in fact they had no lien, were 
they barred from instituting the proceeding, for the reason they had 
a warrant of attachment outstanding? This restraining order was 
obtained by the receiver, who represents and acts in the interest of 
ail the creditors of Hornstein. In the suit for conversion, brought 
by Siriin against the sherifif, who held under and by virtue of the at- 
tachment, and in which suit the petitioners in this bankruptcy pro- 
ceeding came in and defended, and indemnified the sheriff, as they 
had the right to do, it was adjudged that they had no attachment 
lien or security; but from that judgment they hâve caused an appeal 
to be taken, and the question involved in that action is still undeter- 
mined. However, an amended pétition expressly waiving the attach- 
ment lien has since been filed by permission of the court, and peti- 
tioners also file a waiver of the lien of the attachment in the suit in 
the Suprême Court. 

It is insisted by the receiver that, if this judgment against the sheriff 
is coUected, it will transfer the title to the property held under the 
attachment to him; that he will be compelled to fetain same, and will 
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have the right to retain same, to reimburse himself; that the gên- 
erai creditors will be without remedy, and the bankruptcy act will be 
deîeated; that the court has power to intervene, and should inter- 
vene, until an adjudication in this proceeding is had, and a trustée is 
appointed, who may then take such proceedings as he shall be ad- 
vised are necessary to protect the interests of ail the creditors. 
In Re Schenkein (D, C.) 113 Fed. 421, it is expressly held: 

"A créditer of an alleged bankrupt, who obtains an attachment, has, lE sub- 
stance and effect, a lien on the property until the attachment is vacated, or 
becomes null and void by the adjudication, and to such extent, and up to 
that period, must be deemed to have a préférence, and, therefore, not a prov- 
able debt, and, the attachment not being surrendered, has no standing to 
maintain a pétition in involuntary banlsruptcy." 

In Re Burlington Malting Company (D. C.) 109 Fed. "j^T, 6 Am. 
Bankr. Rep. 369, it is expressly held : 

"A creditor with an attachment, obtained and permitted by his debtor 
while insolvent, may not follow up his attachment with a pétition for an ad- 
judication of bankruptcy against his debtor, based upon the same claim, 
without a formai release of his levy. Such an attachment must be treated 
as a préférence within the meaning of the provisions of the bankrupt law, 
and as a lien 'sought and permitted in fraud of the provisions of this act,' 
in the language of section 67c [U. S. Comp. St. 1901, p. 3449], and the claim 
is not provable unless the préférence is surrendered, as required by section 
57g [U. a Comp. St. 1901, p. 3443]. In such a case the filing of the pétition 
cannot be considered an unconditional release of the attachment." 

In re Rogers Milling Co., 4 Am. Bankr. Rep. 540, 102 Fed. 687, 
held that: 

"Under the présent bankruptcy act, a créditer cannot prove any claim 
against the bankrupt's estate until he has surrendered any préférence he may 
have obtained. Under section 59b [U. S. Comp. St. 1901, p. 3445], the creditor 
who may file a pétition must have a provable claim. Therefore only cred- 
itors who have provable claims may file a pétition, and one who has received 
a préférence has not a provable claim." 

See, also, In re Gillette & Prentice, 5 Am. Bankr. Rep. 119, 104 
Fed. 769. 

It would seem that a person who has commenced an action in the 
State court to recover a debt, and has secured an attachment and levy 
thereunder, ought not to be permitted to pursue another remedy in 
another court of the same jurisdiction to recover the same debt, or 
any part of the same. The same rule should perhaps apply in cases 
where a remedy is sought in the state court and the United States 
court to recover the same debt. The fact that the petitioning cred- 
itors in this proceeding have instituted it cannot be deemed an aban- 
donment of or a discontinuance of the attachment proceedings in 
the state court. Those proceedings are not subject to the mère 
whim or will of the plaintififs. The court might not permit their 
abandonment or discontinuance, except on conditions. If the peti- 
tioners should now discontinue this proceeding in bankruptcy, would 
they be out of court in the action in the Suprême Court, so far as 
the attachment proceedings are concerned? If so, it would be on 
the ground they had instituted another and an inconsistent pro- 
ceeding in this court, subsequently abandoned. It must be held 
that both proceedings are pending and undetermined. But have the 
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petitioners hérein received a préférence, so as to preclude them from 
filing a pétition in bankruptcy? This question will be further consid- 
ered later. 

The real purpose of this restraining order, sought to be vacated, 
is to protect the sheriff of Onondaga county against a lawful (this 
must be presumed) judgment resulting from his attaching and hold- 
ing property in a proceeding in the state court which he (and the 
creditors of Hornstein) claims belongs to Hornstein (défendant in 
the attachment action and alleged bankrupt hère), but taken from 
Sirlin's possession and claimed by him, and so enable the sherifif to 
hold the property for the benefît of the petitioners (plaintififs in that 
action) and ail other creditors until it shall be determined whether or 
not Hornstein is in fàct a bankrupt. If he is so adjudicated, the at- 
tachment will fall. The appointment of a trustée will follow, and 
such trustée may institute an action to détermine the title to the 
mbrtgaged property — the validity of such mortgage. That action will 
be for the benefit of ail the creditors. If Sirlin gets his monçy from 
the sheriflf, may he be sued by the trustée, and a recovery had of him, 
if the mortgage is found invalid? The sheriff will hâve the prop- 
erty, and may it be recovered of him, after he has paid Sirlin, if the 
mortgage is found invalid? There will be a compHcation if the judg- 
ment of Sirlin against the sheriff is afBrmed on appeal and collected. 
Hence it would seem matters ought to remain in statu quo until a 
trustée is appointed. But should not resort be had to the state 
court? Can this court, even if thèse petitioners can maintain this 
proceeding, restrain the collection or transfer of that judgment regu- 
larly obtained? See White v. Thompson (C. C. A.) 119 Fed. 868, 
and Metcalf v. Barker, 9 Am. Bankr. Rep. 36, 23 Sup. Ct. 67, 47 L. 
Ed. — -. 

But those cases are not décisive of the case now before the court. 
This proceeding in bankruptcy was instituted since the amendments 
of February 5, 1903, went into efïect, and now the trustée, when ap- 
pointed, may proceed in the court of bankruptcy to recover the prop- 
erty mortgaged to Sirlin, or its value. May not the court stay ail 
pending proceedings in the state court that tend in any way to se- 
riously complicate the situation, and put the property in question 
or its proceeds beyond the reach of the trustée when appointed? 

In White v. Schloerb, 4 Am. Bankr. Rep. 178, 178 U. S. 542, 20 
Sup. Ct. 1007, 44 h. Ed. II 83, Mr. Justice Gray said: 

"By section 720 of the Revised Statutes [U. S. Comp. St. 1901, p. 581] 'the 
wrlt of Injunction shall not be granted by any court of the United States to 
stay proceedings in any court of a state, except In cases where such injunc- 
tlon may be authorized by law relating to proceedings In bankruptcy.' Among 
the powers specifically conferred upon the court of bankruptcy by sectloii 
2 of the bankrupt act of 1898, are to '(15) make such orders, issue such 
process and enter such judgments, in addition to those specifically provided 
for as may be necessary for the enforcement of the provisions of this act' 
30 Stat 546, c. 541 [U. S. Comp. St. 1901, p. 3421]. And by clause 3 of the 
twelfth gênerai order In bankruptcy [32 O. O. A. xvi, 91 Fed. xvl] applications 
to the court of bankruptcy *for an Injunctlon to stay proceedings of a court 
or offlcer of the United States, or of a state, shall be heard and decided by 
the judge; but he may refer such an application, or any specifled Issue aris- 
Ing thereon, to the référée to ascertaln and report the facts.' 172 U. S. 657, 
18 Sup, Ct. vl, 43 L. Ed. 1191." 
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It is plain that the judge of a court of bankruptcy may lawfully 
grant such restraining order, operative on and binding litigants in 
the State court, although strangers to the bankruptcy proceedings, 
as may be necessary for the enforcement of the provisions of the 
bankrupt act. This court has no hésitation in holding that express 
power is given by the act of Congress to courts of bankruptcy to 
enjoin ail persons within its jurisdiction, whether litigants in a state 
court or elsewhere, from doing any act that will interfère with or 
prevent the due administration of the bankruptcy act. If this is not 
true, how frail and worthless is the law. In the face of a statute 
conferring the power, comity does not require the courts of the 
United States to compel persons whose rights are seriously jeopar- 
dized by proceedings in a state court to resort thereto for protection. 
This restraining order was properly gramed, and must be upheld, if 
the petitioners had the right to institute this proceeding in involun- 
tary bankruptcy. 

In Re Challoner (D. C.) 98 Fed. 82, the wife of the bankrupt was 
restrained from collecting in the state court, pursuant to its judg- 
ment, alimony a'ccruing after an adjudication, until the question 
of discharge should hâve been determined, and the order was upheld. 

In Re Geister (D. C.) 97 Fed. 322, an action was pending in the 
state court upon a claim from which a discharge in bankruptcy would 
be a release, and Shiras, District Judge, refused to restrain its fur- 
ther prosecution until the petitioner's right to a discharge should be 
determined. It was held the petitioner should resort to the state 
court for the order. This court cannot sanction the propriety of that 
décision. 

In Hill V. Harding, 107 U. S. 631, 2 Sup. Ct. 404, 27 L. Ed. 493, 
under a provision of the act of 1867 (14 Stat. 517, c. 176), the court 
said : 

"The terms of this enactment are as broad and as peremptory as possible. 
'No créditer whose debt is provable shall be allowed to prosecute to final 
judgment' any suit thereon against the banljrupt; and such suit 'shall upon 
application of the bankrupt be stayed.' This provision, lllie ail laws of the 
United States made in pursuance of the Constitution, binds the courts of each 
state, as well as those of the nation. Upon the application of the bankrupt 
to the court, state or national, in which the suit is pending, it is the duty of 
that court to stay the proceedings, 'to await the détermination of the court 
in bankruptcy on the question of the discharge,' unless there is unreasonable 
delay on the part of the bankrupt in endeavoring to obtaln his discharge." 

While ail this is true, it does not militate at ail against the power 
of the fédéral court to enjoin ail parties to proceedings in the state 
court which, if carried on, would defeat the provisions of the bank- 
rupt act or the propriety of so doing. It might, and in many cases 
would, defeat, to an extent, at least, the enforcement of the act to 
delay and make applications to the state court. Again, which court 
ought to construe and apply the statutes of the United States ? There 
is no question of the power of the fédéral courts to restrain persons 
from proceeding in the state courts, when such proceedings interfère 
with the fédéral court in the exercise of its constitutional powers. 
Evidently ii was the purpose of Congress to confer every power on 
the fédéral courts necessary to carry the act into full force and effect. 



272 122 FEDERAL REPpETER. 

AU thc Suprême Court of the United States held or intended to hold 
in Hill V. Harding is that it is the duty of the court in which the 
action is periding to suspend or stay proceedings until the proper pro- 
ceedings haye been had in the other court ; but this is far from hold- 
ing that such other court has not the power to restrain the proceed- 
ings in the state court, in cases where such stay is necessary to carry 
the provisions of the bankruptcy act into full force and eiïect, and 
the power to make any order to that end having been expressly con- 
ferred Bpon the court in bankruptcy. In this case a struggle is 
going on in the state court for the purpose of determining whether 
or not the mortgaged property belbngs to the bankrupt, and while 
the estate of the bankrupt is unrepresented, awaiting the appoint- 
ment of a trustée, no proceeding in the state court ought to be per- 
mitted which will péril the rights of the gênerai creditors. 

We lîow return to the considération of the question whether thèse 
petitioners hâve a provable claim, or hâve a préférence, which pre- 
vents their instituting and maintaining involuntary proceedings in 
bankruptcy against Hornstein. To maintain this proceeding they 
must establish that Hornstein was insolvent, and had committed an 
act of bankruptcy within the four months preceding the filing of 
the pétition. If defeated on that allégation, the pétition will be 
dismissed. If, on the other hand, they remain quiet and proceed 
with their attachment, it may be superseded at any time by bank- 
ruptcy proceedings instituted by others, and their attachment over- 
thrown. If thèse petitioners succeed in this proceeding and obtain 
an adjudication, their own attachment lien is overthrown. Hence 
both proceedings, taken together, cannot be regarded as an attempt 
to secure a préférence over other creditors. No fraud is being at- 
tempted. 

Subdivision "h" of section 59 (Act July i, 1898, 30 Stat. 561, c. 541 
[U. S. Comp. St. 1901, p. 3445]) provides: 

"Three or more creditors who hâve provable elalms against any person 
■which amount In the aggregate, In excess of the value of securlties held by 
them, If any, to flve hundred dollars or over; or if ail of the creditors of 
such person are less than twelve In number, then one of such creditors 
whose claim equals such amount may file a pétition to hâve him adjudged a 
bankrupt." 

It will be noted that persons having provable claims may file the 
pétition in bankruptcy. There is 110 suggestion that it must be an 
"allowable" claim. The word was evidently selected and used to ex- 
press the meaning of Congress, and not haphazard. 

By section 57a [U. S. Comp. St. 1901, p. 3443] it is provided: 

"Proof and AUowance of Claims. a. Proof of claims shall consist of a 
statement under oath, in wrlting, signed by a creditor setting forth the claim, 
the considération therefor, and whether any, and, if so, What, securities are 
held therefor, and whether any, and, if so, what, payments hâve been made 
thereon, and that the sum clalmed Is Justly owing from the bankrupt to the 
creditor." 

Then follows a provision in regard to instruments in writing. This 
constitutes the proof of a claim, and elsewhere the nature of the claim 
that may be proved is described (section 63 [U. S. Comp. St. 1901,. 
P-. 3447]). 
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Then section 57c [U. S. Comp. St. 1901, p. 3443] : 

"Claims, after being proved, may, for the purpose of allowance, be flled 
by the claimants In the court where the proceedings are pending or before 
the référée tC the case has been referred." 

The act of proving the daim having been completed, they may be 
filed, not before, for the purpose of being presented for allowance, 
and that question considered. The question of allowance is to be 
considered independently of and subsequently to the act of proving 
the claim. 

Then: 

"d. Claims Trhlch hâve been duly proved shall be allowed, upon receipt 
by or upon présentation to the court, unless objection to their allowance shall 
be made by parties in interest, or their considération be continued for cause 
by the court upon its ovra motion, e. • * * f. ♦ * * g. The claims 
of creditors who bave received préférences shall not be allowed unless such 
creditors shall surrender their préférences." 

Amended February 5, 1903 (32 Stat. 797, c. 4S7) to read as follows : 

"g. The claims of creditors vcho hâve received préférences, voidable under 
section sixty, subdivision b, or to ■vvhom conveyances, transfers, assignments, 
or incumbrances, void or voidable under section sixty-seven, subdivision e, 
hâve been made or given, shall not be allovyed unless such creditors shall 
surrender such préférences, conveyances. transfers, assignments or Incum- 
brances." 

The word "allowed" is retained. 

In subdivision "k" it is provided that claims which hâve been al- 
lowed may be reconsidered, etc. 
By subdivision "m" it is provided: 

"The clalm of any estate which is being administered In bankruptcy 
against any llke estate may be proved by the trustée and allowed by the 
court," etc. 

It will be noted that the proof of a claim is one thing, and the 
allowance of such claim is quite another thing. Claims may be 
proved, but not allowed. They may be provable, but not allowable. 
They may be provable, and then allowed in part only, or on condi- 
tion only. The statute does not say that the claims of creditors who 
hâve received préférences shall not be proved; but it does say that 
such claims shall not be allowed, unless or until the créditer surren- 
ders his préférence. By plain implication the proof of the claim is 
permitted. The claim of a creditor who has received a préférence 
may be proved; but it cannot be allowed, unless he shall surrender 
the préférence. Strange, indeed, is that construction of this law, 
in the face of those provisions, which will prevent a creditor from 
coming into court and proving his claim, having the amount of the 
préférence received by him, if any (and that may be a serions and 
necessary question for détermination, both as to the fact of préfér- 
ence and its amount), determined by the court, and then having his 
proved claim allowed on surrendering the préférence. Any creditor 
has the right to come into court for that very purpose. To hold 
otherwise will logically prevent a creditor who has in fact received 
a préférence, by way of lien or otherwise, for only a small part of 
his claim, coming into court and proving his claim, and then having 
122 F.— 18 
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it allowed on surrenderîng "the préférence— a mode of procédure the 
statute expressly permits. Subdivision "g" of section 57 [U. S. 
Comp. St. ïgoi, p. 3443], is rendered nugatory by holding tha.t a 
creditor who has received a préférence may not file a pétition against 
his debtor in involuntary bankruptcy. 

The "proof" of a claim must not be confused with the "allowance" 
of the cïaim. Those are two distinct acts or proceedings, and the 
allowance, absolute or conditional, may or may not resuit from and 
follow the proof of the claim. This distinction has been lost sight 
of in the cases cited. 

In Collier on Bankruptcy (4th Ed., Hotchkiss) p. 442, it is said : 
"In this connection It Is Important to recall the difiference between a debt 
whîch may be 'proved' and one whlch may be 'allowed.' Generally speaking, 
every claim gn whlch an action In law or In equlty might hâve been maln- 
talned may be proved. Whether a debt so proved will be allowed Is de- 
cldedly another matter. Thls distinction Is perhaps somewhat artlficial; the 
words 'proved and alloyed' belng In section 63 yoked together, and their 
equlvàlency to 'provable' apparently taken for granted." 

Nothing in the act suggests or takes for granted that the word^ 
"proved" and "allowed," or the words "provable" and "allowable," 
are équivalents, or are tobe given the same meaning. They are 
not yoked together, but connected by the conjunction "and." If a 
statute should say that a party might enter judgment and issue exé- 
cution, it would not do to say that "enter judgment" and "issue exé- 
cution" are yoked together, and hence hâve the same meaning. 
Nothing of the kind could logically be inferred from the connection 
of the two expressions by the conjunction. On the other hand, the 
distinction between "proved" and "allowed" is always made apparent. 
A claim must te proved before it can be allowed, and it is of course 
"provable," whether it may be allowed or not, if within the terms 
of section 63 [U. S. Comp. St. 1901, p. 3447]- When proved, if 
provable under section 63, the question arises whether or not it may 
bé allowed. To prove the debt or claim presented, those acts must 
be done provided by section 57, subds. "a" and "b" [U. S. Comp. St. 
1901, p. 3443]. After the acts of proving are completed, the claim is" 
proved, and then what? Section 57, subd. "c," says: 

"Olaims after being proved may, for the purpose of allowance, be filed by 
the claimants in the court where the proceedings are pending, or before the 
référée if the case has been referred." 

The subséquent subdivisions state what proved claims may be al- 
lowed. Could Congress hâve pointed out more specifically and point- 
édly the difiference between "proved" and "allowed," and "the prov- 
ing" and "the allowance" of a debt or claim? In section 63 [U. S. 
Comp. St. 1961, p. 3447] the act says: 

"a. Debts of the bankrupt may be proved and lallowed against his estate 
which are ♦ • *. ['fhen foUows an enumeration of the character of the 
débts, and there is no suggestion that, to be 'provable,' the clalm must be 'al- 
lowable.' Oongress would bave Indicated clearly or in some way Its purpose 
to confliie petitioners in involuntary proceedings to those having absolute 
allowable claims, had that been its Intent] 

"b. Unliquidated claims against the bankrupt may, pursuant to application 
to the court, be liquldated in sueh manner as It shall direct, and may there- 
after be proved and allowed against his estate." 
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That is, after liquidation (step one), they may be proved (step two), 
as required by section 57a [U. S. Comp. St. 1901, p. 3443) and then 
filed for allowance (step three), and then allowed (step four), if allow- 
able under that section, as provided in subséquent subdivisions. It 
is difficult to understand why a creditor who has a debt or claim 
against the alleged bankrupt that may be proved as required by 
the act has net a provable claim under the act; there being no 
définition of a "provable claim," except the inference to be drawn 
from the fact that the act itself states what claims are provable and 
how they may be proved. It would seem clear that a claim provable 
under and pursuant to the act is a provable claim within the mean- 
ing of the act. 

Whether or not certain creditors ought in equity to be permitted 
to fîle pétitions is not the question, but whether they hâve the right 
to file a pétition under the terms of the law. If creditors who hâve 
received a préférence ought not to be permitted to file a pétition in- 
involuntary bankruptcy, let the law be amended, and so state. If 
the claim or debt of the petitioning creditor must be one that is al- 
lowable, let the law be amended, and so state. Neither courts nor 
judges should import into a statute something not contained therein 
by express words or fair implication, for the purpose of doing what 
seems to them equity. 

But equity demands that those creditors who hâve received a 
préférence be allowed to file pétitions. If it shall appear that their 
claim, after deducting any préférence received, is less than the re- 
quired amount, the pétition will be dismissed. If they refuse to sur- 
render the préférence received, or release the security taken contrary 
to the provisions of the act, the same resuit would follow. Creditors 
who hâve received préférences are, or should be, always allowed to 
prove their claims. If it appears that a préférence has been re- 
ceived, the order of "allowance," not "the proof" of the claim, will 
provide that the claim be allowed on the creditor surrendering his 
préférence. 

In the proceeding for the proof of a claim it may appear that a 
préférence has been received. Then as a separate and distinct pro- 
ceeding comes the question of allowance. If it is determined that 
the creditor has received a préférence, the "provable" and proved 
claim will be allowed on condition that the préférence is surrendered. 
The same distinction between claims "proved" and claims "allowed" 
is carried ail through sections 55 and 56 of the bankruptcy act [U. 
S. Comp. St. 1901, p. 3442]. 

The remarks in CoUier on Bankruptcy (4th Ed., Hotchkiss) pp. 
407, 408, hâve been carefully considered. That "provable," as used 
in the bankruptcy act, is to be considered as the équivalent of "allow- 
able," as used in the same act, is a contention that ought not to 
prevail. Those words are not used in the act as équivalents, or as 
expressing the same meaning. Nor are the acts of, or proceedings 
for, "proving a claim," and of "allowing a claim," the same. As 
before stated, they are, and were intended to be, independent acts 
and proceedings in the court of bankruptcy. This contention finds 
support in In re Norcross, i Am. Bankr. Rep. 644. 
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In the case now before the court the debt or claim of the peti- 
tioners is $1,232.45, while the attachée! property is worth only $600. 
The petitioners hâve a claim of over $500 in excess of the préfér- 
ence, if the attachment constitutes a préférence. They hâve a prov- 
able claim, and one that may be allowed on condition that the préf- 
érence is surrendered. Until the claim is "proved" the court is pow- 
erless to "allow" it, and until allowance is under considération the 
question whether or not "a préférence" has been received cannot be 
determined by the court. Again, the attachment of thèse petitioners 
is not four months old, and hence will fall on an adjudication in 
bankruptcy. 

Says Collier on Bankruptcy (4th Ed., Hotchkiss) p. 408 (speaking 
of creditors who may not file pétitions in involuntary bankruptcy) : 

"Nor creditors who hâve attachments. Hère the cases are also quite uni- 
form [citing In re Burlington Maltlng Co., 6 Am. Bankr. Rep. 369, 109 Fed. 777; 
In re Schenkein (D. C.) 113 Fed. 421, reversing on this point 7 Am. Bankr. 
Kep. 162]. There Is some doubt "whether an attachment less than four montiis 
old amounts to a 'préférence.' It more nearly resembles a security. On 
broad principles of equity, however, it is an advantage, placing the créditer 
havlng it out of that class which alone can file an involuntary pétition. Only 
after a surrender of it, or at least an offer to surrender, should he be allovred 
to flle." 

An examination of the case of In re Schenkein, 7 Am. Bankr. Rep. 
162, discloses that in that case the présent editor of ColHer on Bank- 
ruptcy, one of our most experienced and able référées, acting as spé- 
cial master, held exactly the contrary doctrine, and declined to follow 
In re Burlington Malting Co., 6 Am. Bankr. Rep. 369, 109 Fed. ^yy ; 
but he seems to hâve yielded, in editing this work, to the opinion 
in same case of Hazel, District Judge (113 Fed. 421), reversing him 
on this point. 

Recurring to the text in Collier on Bankruptcy (page 408), this 
court is at a loss to understand how the court can décline to allow 
the filing of a pétition in involuntary bankruptcy by a creditor having 
a provable claim of the requisite nature and amount, on the ground 
that "on broâd principles of equity, however, it [the pending and 
unripened attachment] is an advantage." Nor can this court under- 
stand how or why having a mère advantage, which cannot possibly 
avail in the bankruptcy court, places "the creditor having it out of 
that class which alone can file an involuntary pétition." Neither 
"broad principles of equity" nor a mère "advantage" (which can 
be of no benefit in the bankruptcy proceedings) can defeat the right 
of a creditor having a "provable claim" of the requisite nature and 
amount to file a pétition in involuntary bankruptcy. In the opinion 
of this court, if such considérations are to defeat the right to file the 
pétition, they must be incorporated into the law either by express 
language or necessary implication. 

In re Rogers Milling Co., 4 Am. Bankr. Rep. 540, 102 Fed. 687, 
is not, in fact, an authority on this question. True, the District 
Judge expressed an opinion on the question, but decided the case 
and dismissed the pétition on the ground that the alleged bankrupt 
was not insolvent. 
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Nor is In re Gillette & Prentice, S Am. Bankr. Rep. 119, 104 Fed. 
769, authority that a creditor who has actually received a préférence 
may not file a pétition in involuntary bankruptcy. It was held that 
it could not be maintained, unless the ascertained préférence was 
surrendered. The court said (page 126, 5 Am. Bankr. Rep., and 
page 774. 104 Fed.): 

"It was held by this court in an unreported case, where the tacts showed 
that a préférence was obtained by a judgment creditor, that, the préférence 
so obtained not being a fraudulent one, the creditor was not estopped from 
flling the pétition. The judgment creditor did, however, by its préférence, 
obtain a greater percentage of his debt than any other creditor; and there- 
fore it was held that, in order to maintain its pétition, such préférence so ob- 
tained must be surrendered." 

The court then decided, as one of the petitioners, the Bank of 
Batavia (and this was a necessary petitioner), had actually received 
a préférence of $4,000, that — 

"Upon deposit with the clerk of this court of the sum of §4,000, the amount 
of the préférence obtained by one of the petitioning creditors, the Banli of 
Batavia, within 20 days from the entry and service of an order to that effect. 
an order of adjudication may be entered herein; otherwise, the proceeding is 
dismlssed." 

This décision was undoubtedly correct, and before thèse peti- 
tioners can proceed in this matter, and hâve an adjudication, they 
must formally discontinue and surrender their attachment lien ; and 
the court will enjoin or restrain ail persons from interfering with 
this property until an adjudication is had and a trustée appointed, 
or the pétition is dismissed. 

In this case the attachment proceedings were in no sensé fraudu- 
lent in their inception, and the lien by virtue thereof, and the préfér- 
ence, if there be one, is in no sensé fraudulent. The proceeding 
was one the plaintififs in the action in the Suprême Court of the state, 
the petitioners hère, had the moral and légal right to institute; and, 
when they discovered that Hornstein was insolvent, they had the 
moral and the légal right to file the pétition in involuntary bankruptcy 
and procure an adjudication, if they could, in which case the at- 
tachment becomes void under the provisions of the bankruptcy act, 
the provisions of which they invoke. The mère fact that, before 
instituting this proceeding, they neglected to formally release the at- 
tachment, is not évidence of fraud, or of a fraudulent intent or pur- 
pose. 

In Collier on Bankruptcy (4th Ed., Hotchkiss) pp. 381, 382, after 
describing how claims must be proved, it is said: 

"A claim so proven should be received and filed by a référée receiving It, 
and amounts to a prima facie case; thus, unless objected to or continued for 
considération, proving the debt for ail purposes in the proceeding." 

Then, at page 385 : 

"Filing and Allowauce. Proofs of debt should be filed with the référée. 
* * * The distinction between 'proof and 'allowance' is much the same as 
that between 'évidence' and 'judgment.' " 

Without further discussion, it is held that thèse petitioners had 
the right to file this pétition, and the motion to vacate the restraining 
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order is denied. But the petitioners should formally procure their 
attachment to be vacated before proceeding further. 
So ordered. 



THE LIVINGSTONE et al. 
(District Court, W. D. New York. Aprll 10, 1903.) 

1. Marikb Issurancb— Valoed Polioy— Effect of Abakiionment and Pat- 
MBNT OF Total Loss. 

The value of a shlp as fixed by a valued marine policy Is conclusive 
on the parties to the contract. Where there Is a total loss througb col- 
lision, and she is abandoned by the owner to the insurer, the latter 
cannot Impeach the valuation stated in the policy; and on the other 
hand, on payment of such value, the insurer becomes the owner o( any 
salvage that may afterward be realized, and of the entire amount 
which may be recovered by suit against another vessel held in fault for 
the collision, ,although It may exceed the amount paid under the policy. 

8. Samb— RiuHTs pF Insurer— REpovBEY for Collision in Excess of Insur- 
ance Paid. 

Petitioners were Insurers of a steanier owned by Ubelant under valued 
policies. The stéainer was sunk In collision, and was abandoned by Ubel- 
ant to petitioners, who aecepted the abandonment and paid her stipu- 
lated value. . Subsequently, Ubelant brought a suit against the other 
vessel In the collision, in which cargo owners joined, and a decree was 
entered on account of the loss of the vessel In a sum considerably ex- 
ceedlng her Insured value. Petitioners refused to come into such suit, 
being also Insurers of the libeled vessel, but sought to prevent recovery 
therein, and notified Ubelant of their claim that it had no interest tUere- 
In except for the protection of cargo owners. After the money in sat- 
isfaction of the decree had been paid Into the registry of the court, they 
flled their pétition under admlralty rulé 43, claiming ail of the fund 
awarded as damages for loss of the vessel. Held, that under the clrcum- 
stances they were not chargeable wlth such lâches. In faiUng to inter- 
vene under rule 34 and set up their contention, as precluded them from 
asserting their légal right to the fund, or as gave Ubelant any équitable 
rlght to more than reimbursement for Its reasonable counsel fee and ex- 
penses. 

In Admiralty. 
See 113 Fed. 879. 

Butler, Notman, Joline & Mynderse (Wilhelmus Mynderse, of coun- 
sel), for petitioners. 
John G. Milburn and Harvey D. Goulder, for libelants. 

HAZEL, District Judge. This is a motion by certain petitioners 
directing the final disposition of a fund in the registry of the court as 
between the owners and the underwriters of the injured ship. 

On October 19, 1896, the steamer Grand Traverse, owned by the 
libelant Lackawanna Transportation Company, collided in Lake Erie 
with the steamer Livingstone. Both vessels were under way. The 
Grand Traverse sunk in the channel about three miles east of Col- 
chester Light, and became a total lûss. Her owner libeled the 
Livingstone, attributing to that vessel the whole fault of the disaster. 
Claimants of the cargo of the Grand Traverse, and others sustaining 

T 1, See Insurance, vol. 28, Cent DIg. §§ 1222, 1224, 1240, 1514. 
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los5 through collision, either joined in the original libel or hâve inter- 
vened. The petitioners are underwriters of the Grand Traverse, and 
daim the fund paid by the Livingstone into the registry of the court 
for distribution, pursuant to the final judgment holding that vessel 
solely in fault. They did not intervene, as they could under admiralty 
rule 34, at an earlier stage of the proceeding, but now come before 
the court after final judgment under admiralty rule 43. Both steam- 
ers were found in fault by the District Court. 104 Fed. 918. The 
decree of the District Court was reversed by the Circuit Court of 
Appeals as to the alleged fault of the Grand Traverse, and the Liv- 
ingstone was held solely in fault, as already stated. 51 C. C. A. 560, 
113 Fed. 880. Accordingly, a decree against that vessel and her 
stipulator was entered for $59,311.70, with interest and costs. This 
sum, less $25,000 credited by stipulation upon the decree, was paid 
into the registry of the court. Subsequently, by agreement of the 
parties in interest, the sum of $15,586.91 was distributed, leaving a 
balance on deposit of $18,354.38. Of this sum the petitioners are ad- 
mittedly entitled to the accumnlated interest on the sum of $25,000, 
which they had previously paid to the libelant owner of the Grand 
Traverse, in accordance with the terms of certain marine policies of 
Insurance. The surplus, amounting to $12,500 and accumulations of 
interest, is in dispute. The entire balance is claimed by the under- 
writers, the libelants having abandoned the Traverse to them soon 
after she sank as a resuit of the collision. The facts are thèse : At 
the time of the loss, the Grand Traverse was insured in various sums 
amounting to $25,000, made up of valued policies of marine insurance 
issued by dififerent English companies, the total value of the vessel 
being placed at $25,000 in each poHcy. On the day following the col- 
lision, the libelant, in accordance with the terms of the policies, aban- 
doned the wrecked vessel to the underwriters by a formai notice. 
Such abandonment was later on the same day withdrawn. Subse- 
quently, however, and on December 31, 1896, she was again formally 
abandoned, the notice to the insurers containing the following words : 

"The Company bas decided to abandon the ship, and hereby give notice 
of such abandonment, as provided in the policies issued from your office on 
sald steamer Grand Traverse." 

The underwriters formally acknowledged this abandonment on Jan- 
uary 5, 1897, in the following communication: 

"We hâve your favor of the 31st ult. making abandonment of steamer 
Grand Traverse, which we hereby accept on behalf of underwriters. If you 
will send us proofs of loss and policies, we wHl at once proceed with settle- 
ment of total loss." 

On January 7, 1897, the policies and proofs of loss were duly filed 
with the agent of the underwriters. Subsequently, on January 23, 
1897, a bill of sale of the Grand Traverse was executed and delivered 
to the assurers. It is admitted that the assurers paid the sum of 
$25,000 for and on account of the total loss of the ship, and that they 
sold the abandoned wreck for $300, which sum was expènded for sur- 
veys and otherwise, and. that later the vessel was blown up to clear 
the channel. The final recovery against the Livingstone in favor of 
the owners of the Grand Traverse, amounting to $37,500, was for the 
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full value of the ship as an actual total loss. The proofs show that 
the libel against the Livingstone was conducted exclusively by the 
owners of the Grand Traverse and her cargo. The petitioners were 
aiso insurèrs of the vessel held solely in fault. They declined to pro- 
ceed against the Livingstone, or to intervene in the pending litigation 
or coiïtribute thereto. It is practically admitted that they defended 
the wrongdoing vessel, and were liable under their policies of Insur- 
ance on the Livingstone to pay whatever amount might be decreed 
against her. The owner of the Grand Traverse contests the pétition, 
and asserts that it is entitled to the whole amount adjudged to hâve 
been the complète loss, though it bas already been paid the full value 
for which the Grand Traverse was insured and at which it was valued 
in the various policies of Insurance. Upon this statement of facts, the 
questions which are submitted for décision are whether, by the aban- 
donment of the Grand Traverse, the underwriters on thèse valued 
policies stand in the place of the insured vessel, and whether the aban- 
donment, when accepted by the underwriters, opérâtes as an absolute 
conveyance of the title of the ship, carrying with it the spes recuperandi 
as to the whole damages against the tort feasor. 

It is contended, for the libelant, that the abandonment did not ipso 
facto pass to the assurers a right of action against the ship whose 
tortious act produced the total actual loss, beyond the amount of Insur- 
ance paid in fulfillment of their contract, and that the choses in action 
against the Livingstone could not pass to the insurer, as the abandon- 
ment transferred only the physical property which was subject to the 
contract of insurance. It is vigorously insisted that the assurers' 
remedy against the wrongdoer arises from the équitable doctrine of 
subrogation, and therefore the remedy open to the petitioners is 
only in the nature of indemnity and for reimbursement of the amount 
paid by them. Thèse contentions cannot be maintained. It is a well- 
settled principle of law that, where the loss covered by marine insur- 
ance is absolute, the assured is entitled to recover the amount for 
which he was insured, without giving notice of abandonment. It is 
practically conceded on ail sides that the Grand Traverse was a total 
loss, and that by the abandonment very remote opportunity was afiford- 
ed the insurèrs to diminish the loss by salvage. Preliminary notice 
of abandonment, as held by the cases, is essential only where the in- 
sured elects to couvert a constructive or technical loss into an absolute 
total loss. Fleming v. Smith, i H. L. Cas. 513; Hall & Long v. 
Railroad Cos., 80 U. S. 371, 20 L- Ed. 594. Under such circum- 
stances it is implied that the property insured and partially destroyed 
is in danger of total loss by the périls insured against, and, further, 
that some hope or chance remains of rendering absolute destruction 
doubtful or problematical. The rights of the parties become fîxed 
and determined by the abandonment. Peele v. Merçhants' Ins. Co., 
3 Mason, 27, Fed. Cas. No. 10,995; Knight v. Faith, 15 Q. B. 647; 
Arnould on Marine Ins. § 1091 ; Bradlie v. Maryland Ins. Co., 12 
Pet. 378, 9 L- Ed. 1123; 3 Kent'i Com. 321; Orient Ins. Co. v. 
Adams, 123 tj. S. dy, 8 Sup. Ct. 68, 31 L. Ed. 63. A récent well- 
considered English décision, Sailing Ship "Blairmore" Co. v. Macredie 
[1898] App. Cas. 593, holds that a total loss is incurred when a ship 
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goes to the bottom, irrespective of what may afterwards be donc by 
the underwriters. As the Grand Traverse was an absolute total !oss, 
without a remaining chance to the underwriters of dealing profitably 
with her or in any manner diminishing their loss, preliminary notice of 
abandonment would appear to hâve been unnecessary. The rule is 
stated in Arnould on Marine Insurance as foUows: 

"Section 1045. If by reason of those périls the assured Is permanently and 
irretrievably deprived, not only of ail présent possession and control over 
it, but of ail reasonable liope or possibility of ever ultimately recovering pos- 
session of or further prosecuting the adventure upon it, that is a cause of 
absolute total loss, independently of the élection of the assured to treat it 
as sucti. Notice of abandonment would in such case be a mère idle for- 
mality, because nothing remains to be abandoned. In such cases, therefore, 
no notice of abandonment is required; but if any remains of the wreclied 
ship or perished goods ultimately coma to hand * * * are considered 
as a salvage to whlch underwriters are entitled after payment of total loss. 
Henee it is that absolute total losses are familiarly known in Insurance law 
as 'salvage losses,' without abandonment." 

Nevertheless, whatever the status of the injured ship, she was actually 
abandoned by her owners, and the assurers accepted such abandon- 
ment. They paid the amount agreed upon in the policy of insurance 
as the value of the ship. As acts of abandonment must be judged 
from the circumstances of each case, the criterion established by the 
parties themselves is the test of abandonment, and from 4;hat standard 
the questions involved will be considered. What interest in the aban- 
doned ship was acquired by the underwriters ? To what extent is such 
interest afïected by payment of the value of the ship as fixed by the 
policies on account of which the loss is paid ? The contract of insur- 
ance under considération by its terms contemplâtes the payment by 
the assurers on the basis of the full value of the ship, as fixed in the 
policy, whenever a loss insured against shall hâve been sustained. It 
was the intendment of the assured and assurers that the subject of the 
insurance should hâve a stated, fixed, and determined value. The ad- 
justment and détermination of ail loss and damages sustained were 
dépendent upon the value stated in the contract of insurance. What 
the parties intended is therefore defined and controlled by the poHcy. 
It is not claimed that any of those conditions upon which a settlement 
of the loss is based is either fraudulent, inconsistent, or répugnant 
to the légal rights of the assured, and hence such valuation is con- 
clusive upon the parties as the sum which the assured is entitled to 
receive at the hands of the assurers. This is the principle enunciated 
in Marine Co. v. Hodgson, 6 Cranch, 206, 3 L. Ed. 200; Barker v. 
Janson, L. R. 3 C. P. 303. The Providence & Stonington Co. v. The 
Phœnix Ins. Co., 89 N. Y. 560, and other well-considered cases. In 
Marine Ins. Co. v. Hodgson the court expressly decided that in an 
action upon a valued policy it is not compétent to give paroi évi- 
dence that the ship was of différent value from that stated in the policy. . 
In Columbian Ins. Co. v. Ashby, 29 U. S. 143, 7 L. Ed. 809, the Su- 
prême Court held that the insured, by opération of law, became, after 
abandonment, the agent of the underwriters, and lie was obliged to 
lighten the burden which was to fall on the underwriters by endeavor- 
ing to save from destruction such of the property insured as he could. 
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In the case of Chesapeake Insurance Co. v. Stark, 6 Cranch, 268, 3 
L. Ed. 220, the gênerai rule was laid down that, if the abandonment 
be legally made, the underwriter completely takes the place of the 
assured, and the agent of the assured becomes the agent of the 
underwriter. Had the Grand Traverse been overvalued, such valua- 
tion could be impeached only because of fraud, wager, or enormous 
overvaluation. This principle of law has been many times approved, 
Alsop V. Commercial Ins. Co., I Sumn. 451, Fed. Cas. No. 262; 
Barker V. Jânson, supra. Volume 19, Ency, of Law, 1049 ; Voisin v. 
Ins. Co., 51 App. Div. 561, 65 N. Y. Supp. 333. Upon what principle 
would this court be justified in setting aside the agreement of the 
parties as to the value of the shîp in case of an undervaluation, or 
where, as hère, the vessel was worth more than the sum stated in the 
valuation named in the policy? Manifestly, the converse of the 
enunciated doctrine which déclares that, when the ship has been over- 
valued, the Insurance compariy can escape liability only for mistake or 
mala fides, must also apply by analogy upon an undervaluation to 
the advantage of theinsurer. The gist of the application of the rule 
is based upon the effect whicti must be given to the express intention 
of the parties, who are necessarily presumed to know the conséquences 
of their acts. Hence the conditions of the policies under considéra- 
tion are of prime importance. It will not sufEce to say that the as- 
sured failed ii\ completely understanding the terms of the contractual 
relations, or that he was ignorant of the law applicable to the valued 
policy. Aceeptance of the policies by the assured not only implies 
full knowledge of their contents, but assumes that they were taken 
subject to the terms and conditions therein expressed. The law as- 
sumes that in every valued policy the entire subject-matter has been 
made the basis of the valuation. i Arnould, §§ 345, 346. It is there- 
fore clear that more than a mère claim for indemnity, based upon the 
principle of subrogation, passed to the petitioners. They became en- 
titled not only to the remains of the ship, but to the right to recover 
damages against the tort feasor as an incident to the payment of 
the agreed valuation of the ship. The rigid rule which applies to the 
case at bar is founded upon the doctrine announced in The North of 
England Iron SS. Ins. Ass'n v. Armstrong, L. R. S Q. B. 244, by 
Chief Justice Cockburn, where the reasons for the rule are thus set 
forth : 

"Where the policy Is an open policy, and simply a policy of Indemnity as 
to the actual value of the vessel, no difflculty would arise In such a case 
as this. It Is only because It is a valued policy that thèse difflcultles présent 
themselves. I think we must still apply the old rules, and not make new; 
and if a party chooses to havè his vessel or his goods, as the case may be, 
taken at a fixed value, instead of leavlng the contract, as In an ordinary 
poUcy, simply one of indemnity to the estent of the real value, and if there- 
by any beneflt accrues to the underwrlters, the underwrlters must be entitled 
to It" 

In the same case Lush, J., stated as follows : 

"If eaeh of the parties agrées that a certain sum shall be deemed to be the 
value of the thlng insured, the underwriter, in case of a total loss, is not 
to be at liberty to say the tbing Is not worth so much; he Is bound to pay 
the amount fixed upon, whether it Is a proper amount or not. And, on the 
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other hand, the assured îs not at liberty to say It Is -worth more; he Is 
bound by tliat amount. » * • if the underwriters had got the wreck 
up, and if they had procured the wrongdoer to repalr the vessel, the vessel 
so repaired would stlll belong to the -underwriters. What différence ean It 
make whether the wrongdoer repairs the thing In specie, or pays In money 
the amount it would take to repalr? In elther case, whatever is recovered 
belongs to the underwriters, by reason of thelr having paid that which 
both parties agreed should be deemed to be the full value of the property 
insured." 

The essence of this rule is also based upon the contractual relations 
between insurer and insured fixing and determining the full value of 
the ship. I can see nothing unconscionable in the requirements of the 
law, where, as hère, the vessel was abandoned with full knowledge 
of the légal rights and remédies which, by virtue of the transfer and 
claim for a total loss, vested in the underwriters. The English doc- 
trine has been approved and foUowed by the courts of this country. 
Indeed, prior to the décision in the Armstrong Case, Justice Story, 
in Comegys v. Vasse, i Pet. 193, 7 L. Ed. 108, in speaking of the 
rights and remédies of the assured, said : 

"The law gives to the act of abandonment, when accepted, ail the effects 
which the most accurately drawn assignment would accomplish. By the act 
of abandonment, the assured renounces and ylelds up to the underwriters 
ail his right, tltle, and claim to what may be saved; and leaves it to him 
to make the most of it, for his own beneflt. The underwriter then stands 
in the place of the assured, and becomes legally entltled to ail that can 
be rescued from destruction." 

Further on in the opinion he says: 

"Whatever may be afterwards recovered or received, whether în the course 
of judicial proceedings or otherwise, as a compensation for the loss, belongs to 
the underwriters." 

See, also, Clark v. Wilson, 103 Mass. 21g, 4 Am. Rep. 532; The 
Potomac, 105 U. S. 630, 26 L. Ed. 1194; Mobile, etc., Ry. Co. v. 
Jurey, m U. S. 594, 4 Sup. Ct. 566, 28 L. Ed 527; Phœnix Ins. Co. 
V. Erie Trans. Co., 117 U. S. 312, 6 Sup. Ct. 750, 29 E. Ed. 873; The 
St. Johns (D. C.) ICI Ped. 469 ; Mason v. Marine Ins. Co., 49 C. C. 
A. ig6, iio Fed. 452, 54 L. R. A. 700. In Mobile, etc., Ry. Co. v. 
Jurey, supra, the Suprême Court repeated the rule as follows : 

"Insurers of a shlp which has been run down and sunk by the fault of 
another ship are, upon thelr payment of a total loss, subrogated to the rlght 
of the insured to recover therefor against the owners of the latter vessel, 
and, if thelr pollcy was a valued one, their payment of this value wlU give 
them the whole spes recuperandl, and the rlght to the whole damages, 
though the insured vessel was in fact worth a larger sum than the valuatlou 
named In the poliey." 

In Phœnix Ins. Co. v. Erie Trans. Co., 117 U. S. 312, 6 Sup. Ct. 
750, 29 E. Ed. 873, the- Suprême Court, having a similar question be- 
fore it, said: 

"From the very nature of the eontract of Insurance as a contract of In- 
demnity, the insurer, when he has paid to the assured the amount of the 
indemnity agreed on between them, is entitled, by way of salvage, to the 
benefit of anything that may be received, elther from the remuants of the 
goods, or from damages paid by third persons for the same loss." 

This was a case arising upon payment of a total loss upon the goods 
insured. It is évident that the entire current of authority is to the 
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effect that the right of the assurer to recover damages against a 
wrongdoer springs from the policies of insurance, and upon the ac- 
quirement of the thing insured, because of payment of full value, passes 
to the insurers whatever rights of action the insured has. Under an 
ordinary policy the right of the underwriters who hâve paid a total 
loss to recover against third parties who caused the damage is limited, 
upon équitable principles of subrogation, to the amount paid; while 
under a valued policy, as in the case at bar, the agreed value of the 
vessel having been paid, ail rights of action, irrespective of the amount 
which may be recovered, vest absolutely in the insurers. The Monti- 
cello, 17 How. 152, 15 L,. Ed. 68, and cases cited. 

Notwithstanding thèse décisions, a différent rule is contended for 
by counsel for libelant. I am unable to perceive from the record how 
this court, upon any theory, can hold that the subrogated rights of the 
insurers simply arise by subrogation, and should not exceed the valua- 
tion paid. It may well be that the insurance companies ought not to 
receive more than they actually paid. Perhaps no profit ought to be 
earned by them through the fate of the Grand Traverse, but, as has 
been observed, insurers are liable on valued policies for overvaluation 
of the thing insured. It would be, therefore, a peculiar rule which con- 
strued the plainly understood terms of a policy, formulated by the 
parties theraselves, in a manner depriving the assurer of accrued bene- 
fits, simply because of the remarkably rare feature of a recovery 
in excess of the amount paid by the underwriters to the assured. Sup- 
pose the value of the Grand Traverse had been adjudged less than the 
value agreed upon, could it be successfuUy contended that the insur- 
ance companies were entitled to a return of the amount paid over and 
above the stipulated value? Clearly not. This question was again 
answered in the négative, by implication at least, in the St. Johns Case. 
The mère failure to find a case in the books where an insurance Com- 
pany, the ship having been abandoned, recovered damage against the 
tort feasor over and above the insurance paid on a valued policy, will 
not justify a departure from the principles laid down by the text-writ- 
ers of marine insurance, and the many analogous décisions by the 
highest courts of England and this country. The rule found in the 
Armstrong Case, which has guided those who hâve taken and accepted 
insurable marine risks for many years, has been reaffirmed by our 
courts beyond ail uncertainty and dispute. I do not regard myself 
at liberty to départ from an established principle which, to use the 
language of Judge Brown in International Navigation Company v. 
Atlantic Mutual Insurance Co. (D. C.) 100 Fed. 314, is "so long estab- 
lished as may well be deemed to enter into the contract as the uuder- 
standing of the parties to it." 

The equities of the case. The insurance companies might hâve 
originally libeled the Livingstone to recover the damages to which 
they became entitled by the abandonment and payment of the agreed 
value of the sunken ship, or hâve permitted the owners of the Grand 
Traverse to prosecute the Livingstone in their behalf. The Keokuk, 
Fed. Cas. No 7,721. Instead of availing themselves of their légal 
rights to intervene, the libel having been instituted by the owners of 
the Grand Traverse, they attempted td prevent successful termination 
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of the suit; but their antagonism to the litigation, and the reason 
therefor, was seasonably brought to libelants' attention. By the letter, 
of their agent, dated January 28, 1897', very soon after the libel was 
filed, the owner of the Grand Traverse was notified that by the terms 
of the abandonment and of the bill of sale its interest in the pending 
litigation ended, except to protect the interest of cargo owners. 
Despite such notice, libelant continued a troublesome and expensive 
suit and succeeded in establishing sole blâme for the collision upon 
the Livingstone. The fund out of which cargo owners were paid, un- 
doubtedly was created by the acumen of libelant. Does the energy 
displayed entitle libelant to the balance of the fund? From the view 
herein expressed, manifestly, forfeiture on the part of the underwriters 
could only be charged for gross lâches on their part. The prosecution 
of this cause by the owner of the Grand Traverse at large expense 
and annoyance, without action by the underwriters, when it was within 
the interveners' power to bring the involved questions earlier to the 
attention of the court, is not free from criticism. The peculiar posi- 
tion of the underwriters as to both vessels must be regarded as some 
justification for their position, although it cannot be considered as a 
waiver of its claim to the surplus fund. The litigation was won, not 
only without petitioners' aid, but against their positive wishes. Even 
under such circumstances it may well be doubted whether the under- 
writers can be held liable for such lâches as will preclude them from 
having refunded to them the balance on deposit with the register of 
the court over and above costs, expenses, and an allowance for the 
légal services performed in prosecuting the libel to a final détermina- 
tion. Mason v. Marine Ins. Co. 49 C. C. A. 106, iio Fed. 452, 54 
L. R. A. 700. By seasonably intervening under admiralty rule 34, 
they probably could hâve ended the litigation. It is difïicult to per- 
ceive why they did not do it. Whether they anticipated a possible 
advantage by a decree holding both steamers in fault is neither ap- 
parent nor pertinent. The proceeds of recovery still in the registry, in 
accordance with the foregoing views, belong to the interveners. The 
libelant claims that on équitable principles it is entitled to reward for 
creating the fund, in the absence of efforts to that end by the petition- 
ers. The most which can be awarded them, it having been decided 
that the proceeds of the suit belong to another, would be their reason- 
able counsel fées and expenses. No portion of the recovery can be 
set ofï to them as a reward of merit. By stipulation, the counsel fées 
and expenses, duly itemized, hâve been paid out of the fund. The 
amount was agreed upon by the parties, and that amount will be 
taken as the measure of expenses incurred in creating the fund, and 
will therefore be allowed to libelant. The fund in court having been 
already depleted to that extent, the entire balance, less court fées, 
must be paid to the petitioners. A decree may be entered accord- 
ingly. 
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KELLY V. CHICAGO & A. RY. CO. et al, 
, (Circuit Court, W. D. Missouri, W. D. April 2T, 1903.) 

1. Removai of Causes— Time for Filing Pétition. 

Under the flrst provisions of section 597 of the Missouri practlce act, 
as amended by Laws 1901, pp. 85, 86, wtiicli applies to counties liaving 
over 40,000 population, and déclares that every défendant who shall be 
summoned or notlfied according to law stiall demur to or answer the 
pétition on or before the tliird day of the term at which he is bound to 
appear, unless longer time be granted by the court, a défendant sued in 
such a county may iile a pétition for removal at any time not later than 
the third day of the term. 

2. Same— JoiNDER DP Défendant to Prêtent Removal — Trial of Iss0e. 

An averment in a pétition for removal by a nonresident défendant 
on the ground of diversity of citizenship that a codefendant who is a 
citizen of the same state as plaintiff was joined for the sole purpose of 
preventing a removal, and that he in fact has no connection with the 
cause of action sued on, supported by proofs, such as affldavits, tenders 
an issue of fact for trial by the fédéral court; and, if not controverted, 
such averment stands admitted. 
8. Principal and Agent— Joint Liability fob Tout — Nonfbasanck of Serv- 
ant. 

A servant is not liable to third persons on account of his nonperf orm- 
ance of a duty of his employment, but only for acts of positive v?rong 
and négligence; and an employé of a railroad company, charged with 
the duty of inspecting engines, cannot be joined vcith the company as a 
défendant in an action to recover for an injury resulting from the de- 
fectlve condition of an englue on the ground that he failed to properly 
inspect the same. 
4 Removal of Causes— Diversity of Citizenship— Separablb Controvehst, 

Rev. St Mo. 1899, § 1060, which provides that a railroad company 
of that State leasing its road to a corporation of another state, or 
licensing or permitting a Corporation of another state, under any run- 
ning arrangement, to run engines and cars upon Its road in the state, 
shall remain liable, as if it operated the road itself, and that the lessee 
shall also be liable for its own acts, does not create a joint liability in 
tort; and an action against the lessor and lessee based on an alleged 
act of négligence of the lessee présents a separable controversy, and is 
removable by the lessee where the plaintiff is a citizen of the state. 
6. Same— JoiNDEH of Défendant to Prêtent Removal. 

Where it is appâtent that the real purpose of the joinder of a défend- 
ant was to prevent a removal by its codefendant, which Is a citizen of 
another state, the fédéral court will, If possible, sustain the right of 
removal. 
6. Same- TiMfe for Filing Transcript in Fédéral Court. 

The removal act should be given such reasonable construction as will 
encourage comlty between the two jurisdictions, and the right of removal 
will not be held lost because the petitioning défendant awaits the action 
ol the state court upon his pétition before filing ihe transcript in the 
fédéral court, although in conséquence it is not flled until after the flrst 
day of the next ensuhig term after the pétition is presented, aa required 
by the terms of his bond. 

On Motioii to Remand to State Court. 

I. N. Watson, for plaintiff. 
F. Houston, for défendants. 

IT 4. Removal of causes in cases involvlng separable controversles, see notes 
to Bobbins V. Ellenbogen, 18 0. C. A. 86; Mecke v. Minerai Co., 35 C. G. 
A. 155. 
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PHILIPS, District Judge. This action was instituted in the cir- 
cuit court of Jackson county, Mo., on the 6th day of June, 1902. As 
originally instituted, the suit was against the Chicago & Alton Rail- 
way Company and L,. A. Strause, défendants. No writ of summons 
appears to hâve been issued against the défendant Strause. A writ 
of summons was issued against the Chicago & Alton Railway Com- 
pany on the loth day of June, 1902, made returnable on the second 
Monday in October ; it being the I3th day of the month, which was 
the first day of the October term, 1902, of said court. Afterwards, 
on the i8th day of September, 1902, in vacation of court, it seems that 
the plaintifif filed an amended pétition herein ; making the Kansas 
City, St. Louis & Chicago Railroad Company a party défendant. 
The transcript recites that said amended pétition cannot be found with 
the papers, and is not, therefore, certified up with the transcript. 
The transcript does not show that any writ of summons ever issued 
against the railroad company added in the amended pétition. On 
October 14, 1902, which was the second day of the said October term 
of the State court, the défendant Chicago & Alton Railway Company 
filed its pétition praying a removal of the cause into this court, from 
which pétition it appears that the Chicago & Alton Railway Company 
was at the time of the institution of the suit, and yet is, a corporation 
of the State of Illinois, and that the plaintifif, Kelly, was during the 
time aforesaid, and still is, a citizen of the state of Missouri, and that 
the Kansas City, St. Louis & Chicago Railroad Company is also a 
citizen of the state of Missouri. What the allégations of the amended 
pétition were as to how the latter company became liable to the 
action, the court is not advised, because the pétition is not in the trans- 
cript; but it is alleged in the pétition for removal of the cause that 
prior to June 21, 1901, said Kansas City, St. Louis & Chicago Rail- 
road Company leased its road to the Chicago & Alton Railroad Com- 
pany, which latter road subsequently, in April, 1900, re-leased said 
road to the défendant Chicago & Alton Railway Company, which was 
in possession and control of said road, and was alone operating the 
same, on the 2ist of June, 1901, at the time of the injury in question; 
that the Kansas City, St. Louis & Chicago Railroad Company at 
the time of the alleged injury had no control or authority whatever 
over said train, and was not operating it, and did not own it, and was 
in no wise liable to the plaintifif on account of the négligence of which 
he complains ; that the défendant Strause was at said time an employé 
of the Chicago & Alton Railway Company, and had nothing whatever 
to do with the inspection or control over the engine of which the 
plaintifif complains ; that he was a mère yard master, whose duties 
were confined exclusively to the making up of trains ; and therefore 
there is no joint liability existing between the petitioning railroad and 
the other défendants. The pétition allèges that the other défendants 
were joined solely for the purpose of preventing the Chicago & Alton 
Railway Company from removing the case into this jurisdiction. It 
tendered with said pétition for removal a sufiEcient bond. At said 
October term of said court, and on the Sth day of December, 1902, 
the state circuit court made an order approving said bond, and order- 
ing the cause removed into this court. 
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The fitst ground of the motion to remand, which will be considered 
by tbe court, is that the suit was brought to the October term of 
the ' Jâcksoii county circuit court, and summons was had upon the de- 
fendant Chicag-o & Alton Railway Company more than 15 days prior 
to the first day of the term, and the défendant Chicago & Alton Raîl- 
way Company did not appear and file its pétition and bond for removal 
in the time required by law. In other'words, the contention of plain- 
tifif's counsel is that the pétition for removal should hâve been pre- 
sented on the first, instead of the second, day of the term. This con- 
tention, in niy- Opinion, is not well taken. The améndatory act, ap-t 
proVed March 22, 1901 (Laws Mo. 1901, pp. 85, 86; section 597 of 
the practice act), in the first provision thereof, appHesto counties hav- 
ing over 40,000 inhabitants, which déclares that: 

"Every défendant who shall be summoned or notifled according to law 
shall demur to or answer the pétition on or bei'ore the third day of the term 
at which he is bdund to appear, unless longer tlme be granted by the court; 
and in every such case the action shall ,be triable at the return term." 

This part of the section is complète in its provisions respecting suits 
instituted in counties, like Jackson county, having a population of 
over 40,000 inhabitants. It requires that the défendant shall demur 
or answer the pétition on or before the third day of the term, and 
makes the case absolutely triable at that term. The proviso of the 
statute has exclusive référence to suits instituted in counties having 
40,000 inhâbitants or less. Every défendant in such case summoned 
or notified 15 days prior to the return term shall demur or answer to 
the pétition on "Or before the first day of the term at which he is re- 
quifed to appear, unless further time be granted by the court. The 
second clause of said proviso has référence to the preceding part of 
the proviso, and should be read, "and in ail such cases where the de- 
fendant is served with process 30 days before the return term, he shall 
demur or answer to the pétition on or before the first day unless 
longer time be granted by the court, and ail such suits, where he 
has had 30 days' notice, shall be triable at the first term." It was 
stated by counsel at the hearing of this motion, and I doubt not its 
correctness, that the practice in the state circuit court of Jackson 
county recognizes thé rîght of défendants to plead at any time within 
the first three days of the term. This construction of the act in ques- 
tion, as applied to Jackson county, I am satisfied, is correct. This 
objection, therefore, to the removal of the action is overruled. 

The next objection to thé removal is that the plaintiflf and two of 
the défendants at the time of the institution of the suit were citizens 
of the state of Missouri; having référence, I assume, to the citizenship 
of the Kansas City, St. Louis & Chicago Railroad Company and the 
défendant L. A. Strause. It is to be borne in mind, as already stated, 
that this suit was originally instituted against the Chicago & Alton 
Railway Company and L. A. Strause. When the Chicago & Alton 
Railway Company was summoned to appear and answer to the com- 
plaint, it was to that of the plaintilï against it and said Strause. After 
it was so summoned, and before the return day of the writ of summons, 
the plaintifiE filed in the clerk's office, in vacation, what he terms an 
"amended pétition," making the Kansas City, St. Ivouis & Chicago 
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Railroad Company, a party défendant, It does not appear that any 
notice of this amended pétition was. served on the Chicago & Alton 
Raihvay Company. It has been expressly decided by this court, in 
Petersonv. Chicago, M. & St. P. Railway Company, io8 Fed. 561, 
that the practice act does not recognize the right of a plaintif! to 
file such amended pétition in vacation in the clerk's office prior to 
the term of court at which the first défendant was summoned to 
appear, and that the plaintifï cannot, by this species of maneuver, 
defeat the right of the défendant originally sued, and served with 
summons, to appear to the action and pétition for a removal. 

In this State of the record, the pétition of the Chicago & Alton Rail- 
way Company for a removal of the cause allèges that the défendant 
Strause was at the time of the injury in question an employé of the 
petitioner, and had nothing whatever to do with the inspection or 
other control over the engine of which the plaintifï complains, and 
that the duties of said Strause were those of a yard master — confined 
exclusively to the making up of trains ; and that said Strause was 
joined as a codefendant for the sole purpose of avoiding and defeat- 
ing the jurisdiction of the United States court, and to fraudulently 
deprive the petitioner of the right of removal. This pétition is sup- 
ported by affidavit. Even where the pétition stating the cause of 
action on its face présents a joint liability between a résident and non- 
resident défendant, it may nevertheless be shown in the pétition for 
removal that in fact no cause of action exists against the résident de- 
fendant, and that his joinder as a codefendant was for the, purpose 
of defeating the removal of the cause, and that where this allégation 
of the pétition for removal is supported by proofs, as by afïidavits, 
it devolves upon the plaintifï to take issue upon this fact, which issue 
shall be tried by the United States court, and, if the plaintifï fail to 
controvert such pétition and afïidavit, the allégations of the pétition 
for removal stand admitted. Ross v. Erie R. Co. et al. (C. C.) 120 
Fed. 703; Dow V. Bradstreet Company et al. (C. C.) 46 Fed. 824, 
827, 828; Durkee v. Illinois Central Railroad Company (C. C.) 81 
Fed. I ; Prince v. Illinois Central Railroad Company (C. C.) 98 Fed. 
I ; Arrowsmith v. N. & D. R. Co. (C. C.) 57 Fed. 170. 

Beyond ail this, the plaintiff, in stating his cause of action, does not 
show a joint liability of the Chicago & Alton Railway Company and 
said Strause. The injury to the plaintifï resulted directly from the 
explosion of an engine owned and operated by the Chicago & Alton 
Railway Company while drawing a train of cars near the city of Inde- 
pendence, Mo., on which train the plaintifï was a passenger. The 
défendant Strause is alleged to hâve been a yard master in the employ 
of the Chicago & Alton Railway Company, in charge of its yards at 
Slater, Mo., and that he neglected to perform his duty, in that he 
failed to make an inspection of the engine, so as to ascertain its un- 
safe condition, and that, by reason of this négligence in not making 
the inspection and repair, the engine was not capable of standing the 
pressure of steam requisite to pull the train of cars in question, and 
that the explosion ensued. Under the allégations of this pétition, 
Strause was a mère servant of the railway company, charged with the 
duty of inspecting the engines of the company before they were suf- 
122 F.— 19 
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fered te* go o^t of the défettdant's yards at Slater,/Mo. His failure 
to do this was simply an actof omission or nonfeasance, anJd nothing 
more. : I understand the la# to be that the agent or servant is per- 
sonalIjTîlîàblejto third parties f<ïr doing something-M:ommitting a posi- 
tive actr^ï^hicbiie ought not to hâve donc, but not for Hot doing 
something which he ougbt to:have donc. In the latter case he is lia- 
ble only to his employer. EWeU's Evans on Agency, p.' 438. Story, 
on Agency (gth Ed.) §§ 308,' 309,' in discussirig this question said: 

"We Wto*, Iri' thè neit placei'ttf thé considération of the liabllity of agents 
to thlrd p.toons in regard to torts onyrongs done by them lu thé course of 
their^a^p^Mîy, * * * And hQye tfae distinction, ordinarily taken is between 
açts oJ.^iBfé^çance; or positivé wrongSjr and nonfeasance, or mère omissions 
of dùty, by prlvate agents. * '• • The Inaster Is always lîable to thlrd 
persons fôt"Qie misfeasances ànfl négligences and omissions of duty of his 
servant! ttt^ ^11 cases within thesCope-, of his employment. So the principal, 
In Uke, njanaer, is llable to third' persons for the like misfeasances, negli- 
gencesV and omissions of duty of his agent; leaving hlm to his remedy over 
agàlnst the ajgeijt in ail cases 'Wheré 'tté tort is of such a nature as that he is 
entltled tO compensation: * * • The agent is also personally llable to 
third pérsonB for his own misfeasances and positive wrongs. But he is not 
• '!* •■;; llable to third persons for his own nonfeasancess; or omissions of 
duty in, the course, oif his employmeflt. His liabllity in thèse latter cases 
is solely to his principal. * • • And hence the genieral maxim as to ail 
such negligélices âiid bmissioiis 'of duly is, in cases of prlvate' agency, re- 
spondeat superior. '* • • The idlstlnctlon, thùs propoundéd, betvs'een mls- 
feasanee and nonfeasance, betw^en aets of direct, positive wrong, and mère 
neglects by agej^ts jis to thelr personal liaTjllity therefor,, may; seiem nice and 
artiiicial, and. partakes ' perhaps not ji little qt the subtlety and overreflne- 
ment ttf tbé old doctrines 01 the coinmon law. It seéms; however, to be 
foûndèdupon this gïound: 'that no authority ^vhatsoever from a superior 
can furnish to: any party a jrist, défense for his own positive torts or tres- 
passes, for jio m^;i can authorize anpther to do a positive wrong. But in 
respect to nonfeasanees or hjere neglects in the perfprmance of duty the 
respônsiblllty therefor must arîse from some express or Implied obligation 
betwéén partlcnlar parties standing in prlvity of la-W or contraet wlth each 
other, ànd. no iban is bound to answer for any such violations of duty or 
obligation, e^çept those to whom he bas become dlrectly bound or amenable 
for his conduct." 

This doctrine is approvéd by Judge Sherwood in Steinhauser v. 
Spraul, 127 Mo. 552 et àeq., è8 S. W. 623, 27 L. R.'A.'44i. See, also, 
Trowbridge v. FCirepa:ugh, 14 Minn. 133 (Gil. 100) ; Harriman v. 
Stowe, 57 Moi 93. 

Had the défendant Strauss, the- servant of the défendant Chicago 
& Alton Railwky Company, done some positive act, amounting to a 
misfeasance, which contributed to the injufy, a joint action might hâve 
been lodged-against him and the railway compa;ny, but this is not the 
case presented by thé petitiofi.'' 'So, under the suit pendirig at the time 
the défendant raiiway 'compahy was summoned as a party 'défendant, 
no joint cause bf action was pénding âgainst it and the défendant 
Strause, and the suit was clearly removable as to it. ' 

It is évident! to the mindof the court that plainfeiff's cbunsel, after 
the institution &î this suit âgainst the Chicago & Alton Railway Com- 
pany and said Strause,- reached-the conclusion in his o\yn mind that 
there was nd joint cause. of action àgainst the two défendants, for the 
reason that no ivrit of summons WaS-ievér issued against the défend- 
ant Strause,, and there was Ho appearance-by hiffl. And therefore, to 
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compass the defeat ,of the right of removal by the Chicago & Alton 
Railway Company, recourse was had to joining the Kansas City, 
St. Louis & Chicago Railroad Company as a party défendant by an 
attempted amended pétition, filed in vacation of court, between the 
issue of the summons and service thereof on the Chicago & Alton 
Railway Company, and the return day thereof. This conception of 
the pleader is perhaps based upon the provision of the Missouri stat- 
ute (section 1060, Rev. St. Mo. 1899, which was in force at the time 
of the alleged injury in question) that : 

"A corporation In this state leasing its road to a corporation of another 
State, or licensing or permitting a corporation of another state, under any 
running arrangement, to run engines and cars upon its road in this state, 
shall remain liable as if It operated the road itself; and a corporation of 
another state, being a lessee of a railroad in this state, or running its en- 
gines and cars upon a railroad in this state under a license, permit, or run- 
ning arrangement, shall likewise te held liable for the violation of any of 
the laws of this state, and may sue and be sued in ail cases and for the same 
causes and in the same manner as a corporation of this state might sue or 
be sued if opéra ting its own road; but a satisfaction of any claim or judg- 
ment by either of said corporations shall discharge tte other." 

From the record before this court, in the absence of the amended 
pétition, which the transcript does not disclose, the court cannot say 
that it States a cause of action against the Kansas City, St. Louis & 
Chicago Railroad Company, as lessor, within the terms of the statute 
above quoted. While the pétition for removal allèges the fact of a 
lease by said Kansas City, St. Louis & Chicago Railroad Company to 
the Chicago & Alton Railroad Company, which latter company re- 
leased it to the Chicago & Alton Railway Company, it does not recite 
this as a fact alleged in the plaintifï's pétition. In this condition of 
the record before the court, the plaintiff has filed his motion to re- 
mand, leaving the court to supply by mère imagination or inference 
what the state of the pleading is. In this conjuncture, for the reasons 
already stated, the motion might well be denied. Even if it were con- 
ceded that the amended pétition alleged the requisite facts to show a 
liability of the Kansas City, St. Louis & Chicago Railroad Company 
as lessor or licensor, would it follow that the nonresident lessee or 
licensee is not entitled to remove the suit? It is observable that the 
statute reserving the liability of the lessor or licensor merely déclares 
that it "shall remain Hable as if it operated the road itself." It does 
not déclare a joint liability between it and the lessee or licensee, but 
déclares simply that, notwithstanding the lease, the original company 
shall remain Hable for the wrongful act of the lessee or licensee. In 
some of the states— -as in Ohio, for instance (see Diday v. N. Y., P. 
& O. R. Co. et al. [C. C] 107 Fed. 566) — the lessor and lessee rail- 
way companies are by statute expressly made jointly liable for such 
damages, which, as already stated, is not donc under the Missouri 
statute in question. Involved in the issue of the liability of the lessor 
company is the question of lease or no lease. So, if it should turn 
out on the trial that there was no such lease or running arrange- 
ment as contemplated by the statute, the action would fail as to it, 
no matter what the négligence or liability of the Chicago & Alton 
Railway Company might be. The cause of action, however, would 
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be maîntainable agaînsf the latter company, with or without the rela- 
tion of lessor and. léssee between it and the Kansas City, St. Louis 
& Chicago Railroad Company, if the évidence showed that the injury 
was occasioned by the former's négligence in operating the engine. 
The provision of the statute making the'lessee or licensee liable for 
such injury in operating its engine or cars is only declaratory of 
what the common law would attach to its négligent act. So that 
the issues apparent on thé face of the pétition, in point of fact and 
law, are not identical as to thèse défendants. The one is not liable 
if there was no contract pf lease or running arrangement^ no matter 
what was the négligent act of the other, and the other would be 
liable for its négligent act, no matter if there was no such contractual 
relation between the two companies. The controversy, therefore, is 
separable. 

If it were conceded that the injured party might sue the lessor 
and lessee jointly, yet his élection to do so ought not to deprive the 
nonresident défendant of the valuable right to invoke the jurisdiction 
of the fédéral court, -to get rid of the apprehended local influence, 
when its liability does not dépend upon an issuable fact not common 
to both défendants. In other words, they are not joint tort feasors. 
The tort was coramitted alone by the Chicago & Alton Railway 
Company. Judge Bliss, in his work on Code Pleading (3d Ed.) par. 
83, States the proposition as, follows: 

"Persons are not Jointly liable for a tort merely because they hâve some 
connection with It, even If it may glve a several cause of action against them. 
There must be a co-operation in fact." 

Quoting in support of this postulate the f ollowing from Pomeroy's 
Civil Procédure: 

"There must be some community in the wrongdolng among the parties who 
are to be united as.ïiodefendants. ^he injury must be, ih some sensé, tlieir 
joint work," 

The lessor company is made independently answerable by statute, 
as a condition to the grant of license to the operating company. It 
would hâve recourse on the lessee for restitution, should it satisfy 
the claim for damages. Not so with the lessee. It is answerable for 
its own wrong, without any right of recourse on its lessor, independ- 
ent of the relation of lessee. The plaintifif's right of recovery against 
one of the défendants dépends upon the relation of lessor and lessee 
between the défendants, while against the other he may recover with- 
out such relation being established. 

The afterthought of bringing the old Kansas City, St. Louis & 

, Chicago Raiiroad Company :into this controversy is so palpably for 
the purpose of preventing the removal by the real défendant into this 
jurisdiction that the rule strictissimi juris should be rigidly applied. 
As suggested by Mr. Justice Miller in Arapahoe County v. Railway 
Company, 4 Dill. 277, Fed. Cas. :No. 502, courts should be astute 
not tb permit devices to become successful which are used for the 
very purpose of destroying the right of removal. See Arrowsmith 

. V. N. & D. R. Co. (C. C.) 57 Fed. 65-170. 

It is further objected to the jurisdiction of this court that the tran- 
script from the state court was not filed hère on or before the first 
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day of the November terra, 1902. While the pétition and bond for 
removal were presented to the state court on the I4th day of October, 
1902, for some reason undisclosed by the record the order of removal 
was net made until the 5th day of December, 1902. It is to be as- 
sumed that, either from the pressure of business in the state court, 
or the contention made therein by the plaintifï against the removal, 
the court was not able earlier to act upon the pétition for removal. 
While jurisdiction over "the controversy" — the suit — ^by the state 
court was suspended on the présentation of the proper pétition and 
bond, and either party might then hâve filed a transcript in the United 
States court, if the plaintifiE conceded the right of removal, it is the 
customary practice, and one respectful to the state court, to await 
the action of that court on the pétition for removal referred to it for 
its considération. The removal act should receive such reasonable 
construction as will encourage comity between the two jurisdictions, 
and a respectful considération due to the action of the state court. 
The requirement of filing a transcript in the United States court 
on the first day of the next session is confiined in the removal act to 
the bond. To look to the letter, rather than to the spirit, of this 
provision, if the next session of the United States court should con- 
vene the day following the présentation of the pétition and bond for 
removal, and the court should delay action thereon for two days, 
out of the necessities of its situation, it would resuit that the right 
of removal would be gone if the petitioner did not, eo instante, rush 
ofï with the transcript and file it the next day in the fédéral court. 
I am unwilling to give such strained and unreasonable construction 
to the statute. 

The motion to remand is denied. 



■DNIïED STATES v. YARBOKOUGH. 

(District Court, W. D. Virginia. April 7, 1903.) 

, Offendehs against United States— Rbmovai, to District of Triai. — 
Issue of Wahrast. 

Under Bev. St. § 1014 [U. S. Comp. St. 1901, p. 716], authorizlng a 
warrant of removal only wliere an ofïender bas been committed in a 
district other than that -where the olïense is to be tried, a warrant for 
removal may not be issued before commitment of accused. 
Same— Arrest. 

A person found in one district, wanted for trial in another district for 
an offense against the United States, should, on a warrant issued in the 
district where he is found, be iarxested (1) where an Indictment has been 
found against him in the other district; (2) where on examining trial 
he has been held over by the committing magistrate in the other district 
to stand trial; (3) where a bench warrant has been issued for his arrest 
by a fédéral court of another district; (4) where a verified complaint of 
an offense committed by him in another district has been made before 
a Judge or committing magistrate in such other district; and (5) where 
such verified complaint Is made before such offlcer in the district where 
accused IB found. 

î 1. See Criminal Law, vol. 14, Cent. Dig, §§ 509, 510. 
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8. Same-7- Application for Warrant of Arrbst. 

It Is préférable that application for warrant of arrest of one for re- 
moval to another district for triai sliould be made to ttie nearest United 
States commlssioner. 

4. Samb— Issue dp Warra:nt of Arkest— Probable Caubb. 

The probable cause for issue of a warrant of arrest of one for removal 
to another district for trial Is supplied by an indictment, or by a bench 
warrant, or by a verlfied complaint made before a committing magis- 
trate of another jurisdiction, or by a record showing that such other 
maglstrate had held accused over to stand trial. 

6. Same — PreliminAry HeàTiing. ^ 

Though numerous offlcers are given authority by Rev. St. § 1014 [XJ. 
S. Comp. St. 1901, p. 716], to hold the prellminary hearing of one ar- 
rested for removal to another district for trial, it is préférable that he 
should be taken before the nearest United States commissioner, who 
Should flrst be reasonably satisfied as to the identity of accused, and 
should then fix hls bail, or if he is charged with a nonbailable offense, 
or cannot or refuses to glve bail, should commit him to await the action 
of the judge of the district as to awardlng a warrant of removal. 

6. Same— Probable Cause. 

A commlssioner on the preliminary examination of one arrested for 
removal to another district for trial may not requlre évidence of prob- 
able cause of guilt, where accused had been previpusly indicted In the 
district in which he is wanted, or has had a previous preliminary exam- 
ination there or in the district from which he has fled, or a bench war- 
rant without an indictment has issued for him; but, where there has 
been merely a complaint made against him before a committing magls- 
trate, he, on offering évidence creating a substantial doubt as, to the 
existence of probable cause to belleve him gullty, is entitled to hâve 
the government required to furnish fùrther évidence. 

7. Same— Suïfioienct of Indictment or Complaint. 

The' coihmissioner holding the preliminary hearing of one arrested 
for removal to another district for trial should consider whether the in- 
dictment or complaint. In substance, allèges an offense against the 
United States, resolving doubts in favor of the government, but should 
leave to the judges of the district questions as to the Jurisdiction of the 
tribunal to which removal la sought. 

8. Samb— Notice of Application for Warrant of Removal. 

One arrested; for removal to another district for trial should be given 
seasonable notice of the time and place when application will be made 
for the warrant of removal, and apprised of his rlght to be présent be- 
fore the judge and to resist the application, and with the papers laid 
before the judge should be a return by, the marshal showing when and 
how the notice was given. 

9. Samb— RETtJRir bt Commissioner. 

The commlssioner holding the preliminary examination of one arrested 

for removal to another district for trial should transmit to the judge 

hearing the application for warrant of removal a statement of the pro- 

ceedlngs had before him certlf ylng the f act, if it is a f act, that accused 

il, admitted his iderttity, otherwise giving In narrative form the évidence 

on that subject, certiiîed with the rest, of the record, which should In- 

: clude ail évidence beard, a,ll papers considered, and a statement of the 

' deciiSion of the commlssioner. 

McDOWELL, District Judge. On October 31, 1900, an indict- 
ment was returned in the United States District Court for the Eastern 
' District of North CaroKna,,charging one J. L. Yarborough with cer- 
tain violations of fédéral revenue statutes.- On December 8, 1902, a 
bench warrant, addressed to the marshal of the Western District of 
Virginia, was issued by the aforesaid court. A certified copy of the 
indictment and the said warrant were sent to the marshal of this dis- 
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trict. It is supposed the accused may be found hère. The marshal 
has requested the issue now of a combined bench warrant and order 
of removal. His letter to the district attorney of this district reads 
in part : 

"Dear Sir: Heretofore when a certifled copy of a capias and indictment 
has been reçeived at thls office for the arrest of a crimlnal indicted in anotlier 
district, it has been the practice to send the indictment and capias to the 
depnty in the county where the défendant was supposed to be, and the deputy 
would then go before his commissioner who issjiëd a warrant for the arrest 
of the défendant based upon the certifled copy of the indictment. When 
the défendant was arrested, if unable to give bond for his appearance in the 
district where the offense was committed, he was lodged in jail and this office 
notified. An order of removal was then prepared, sent to the judge f<w his 
signature, and forwarded by the judge to the clerk of the court to be at- 
tested, and returned by the clerk to the marshal to be docketed, who then 
mailed the order of removal to the deputy for the transportation of the de- 
fendant to the district where he was to be tried. This is a very long and 
roundabout way, and causes unnecessary delay in transporting a défendant 
to another district. I find that in other districts they hâve the judge Issue 
a combined bench warrant and order of removal immediately upon receipt 
of a certifled copy of indictment. Upon such a wrlt a deputy can make an 
arrest and immediately transport a défendant without the necessity of ap- 
pearing before a commissioner to hâve a warrant issued. If the défendant 
can give a bond, of course, he takes him before the commissioner for that 
purpose; but, if not, he can take his prisoner at once to the district where 
he is wanted, and there is no necessity to place him in jail awaiting an order 
of removal. I Inclose you a combined bench warrant and order of removal 
as is issued in West Virginia for your inspection." 

The course suggested by the marshal is expeditious and economical,. 
but I hâve no hésitation in dechning to issue a warrant for removal 
in advance of the commitment of the accused. Aside from the fact 
that the great weight of authority is against such a course, there are 
many reasons for holding it an unwarranted practice. None of thèse 
neéd be -now mentioned, other than the fact that section X014, Rev. 
St. [U. S. Comp. St. 1901, p. 716], does not authorize a warrant for 
removal except where an ofïender (or witness) has been committed in 
a district other than that where the ofïense is to be tried. 

' Inasmuch as the practice as to such removals does lîot appear to be 
well settled in ail respects, I am led to state my views of some of the 
questions which frequently arise for the benefît of the ofificers of the 
court in this district. 

The Arrest. 

Where a person found in this district is wanted for trial for an of- 
fense in another district, he may, and should, be arrested hère upon 
a proper warrant, in the following cases: (i) Where an indictment 
has been found against him in such other district; (2) where on ex- 
amining trial he has been held over by the committing magistrate in 
such other district to stand trial ; (3) where a bench warrant has been 
issued for his arrest by a fédéral court of some other district ; (4) 
where a verified complaint of an ofïense committed by such person in 
some other district has been made before a judge or committing 
magistrate in such other district; and (5) where such verified com- 
plaint is made before such officer in this district. Whether or not the 
marshal of this district can lawfully make an arrest on a warrant issued 
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in another district hâs for many years been a disputed question, and 
is now unsettled, so far as l' am advrsed. 2 0pp. Attys. Gen. 564 ; 11 
M. îzy; In re Alekander, Fed. Cas. No. 162; U. S. v.' Haskins, Fed. 
Cas. No. 15,322; Conklin's Treatise, pp. 620, 643 ; U. S. v. Pope, Fed. 
Cas. No. i6;o69; In re Graves (D. Ct) 29 Fed. 60. ■ 

At présent it is not necessary that I should express an opinion on 
this point further than tb sây that it is a safer and better practice 
to hâve a warrant of arregt, issiiied by projper authôrity (judge, United 
States commissioner, or other magistrate enumerated in section 1014, 
Rev. St. [U. S. Comp. St. 1901, p. 716]), in this district, before under- 
takin^ to arrest the açcused. 

It is préférable th.at application for th,e warrant of arrest be made 
to the nearest United States commissioner. The fourth amendment 
to the: fédéral constitution forbids the issue of a warrant of arrest "but 
upon probable cause, supported by^oath or affirmation." It has been 
held that a warrant may be issued by a magistrate on an affidavit made 
before sorae other magistrate, even out of the jurisdiction. Ex parte 
Bollman, 4 Cranch, 129, 2 L. Ed. 554; In re Kaine, Fed. Cas. No. 
7,598; In re Metzger, Fed. Cas. No. 9,511. 

The probable cause for the issue of the warrant of arrest is supplied 
by an indictment, or by a bench warrant, and may be' supplied by a 
verified complaint made before a committing magistrate of some other 
jurisdiction, or by a record showing that such magistrate had previ- 
ously held the accused over to stand trial. 

Indictments are seldom made exçept on the sworn évidence of wit- 
nesses, and they are the presentments of the grand jurors made on 
oath. Hence the production of an indictment or certified copy thereof 
justifies the issue of the warrant of arrest by the commissioner without 
any further oath or affirmation. A record showing that the accused 
had been arrested on verified complaint, and held for trial by a commit- 
ting magistrate of some other district, equally obviâtes the necessity 
for another oath before the commissioner hère; as would also an 
original or authenticated copy of a bench warrant, or of the mère 
verified complaint made before a foreign commissioner or other com* 
mitting magistrate. 

Proceedings before the Commissioher, 

While there are numerous officers given authôrity by section 1014 
to hold the preliminary hearing of cne arrested for removal to another 
district, it is préférable that, after the arrest, the accused should be 
taken before the nearest United States commissioner. In ail cases 
the commissioner must first be reasonably satisfîed as to the identity 
of the prisoner ; and, if the prisoner dénies that he is the person ac- 
cused of the ofïense, opportunity should be allowed both sides for a 
fuU investigation of this question. 

If the identity of the prisoner is not denied, or has been estab- 
lished, the cOmtnissioner Should then (in a bailable case) fix the 
amount of bail to be taken for the appearance of the accused before 
the court or magistrate before whom he is to be tried. If the accused 
is charged with a nonbailable offense, or cannot give bail, or refuses 
to give it, the commissioner should commit him to await the action 
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of the District Judge of this district (or possibly of any fédéral judge 
having jurisdiction in this district) as to awarding a warrant of re- 
moval. 

Probable Cause. 

The decided cases exhibit much diversity of opinion as to the pow- 
ers and duties of commissioners, when holding thèse preliniinary ex- 
aminations, other than as to deciding the question of identity and as 
to taking bail. Much of this confusion might perhaps hâve been 
obviated by classifying the cases which may corne before the commis- 
sioners. The right of the commissioner to require évidence of prob- 
able cause of guilt, for instance, would seem to dépend on the char- 
acter of the case before him. 

(a) Previous Indictment. If the accused had been previously in- 
dicted in the district in which he is wanted, it seems to me that it 
would be supra dignitate for a commissioner (or it might be a justice 
of the peace) to examine anew the grounds on which a grand jury 
returned the indictment. Usually the accused has had an examining 
trial and been held over before his case is laid before a grand jury. 
And the indictment is a complaint, nearly always founded on the 
testimony of witnesses, made on the oaths of the grand jurors. 

(b) Previous Prehminary Trial. If the papers laid before the com- 
missioner hère show that the accused has had, in the district from 
which he fled or in which he is wanted, a preliminary hearing, and had 
been held over, I do not perceive any right on his part to demand an- 
other preliminary trial on the question of probable cause to believe 
him guilty. The former trial was of this question, and the com- 
missioner who held that trial was convinced that there was probable 
cause. 

(c) Bench Warrant without Indictment. Where affidavits hâve 
been laid before a fédéral judge charging one with criminal contempt 
of court, for instance, it is not unusual that an attachment or a bench 
warrant issues. If the accused has fled to some other district, it is 
a not uncommon practice that copies of the affidavits and bench war- 
rant are certifîed and sent to the district where the accused is supposed 
to be. Such cases are of rare occurrence, but, if they do occur hère, 
the commissioners are advised not to hear évidence from the accused 
ofïered to show innocence of the charge. It may be safely presumed 
that the judge issuing the bench warrant has examined the question, 
and decided that there was probable cause to believe the accused 
guilty, before having the papers certified to another district. 

(d) Mère Verified Complaint before Foreign Magistrate. It may 
be the case that the action against the accused in the district in which 
he is wanted has gone no further than the making of a complaint 
against him before a committing magistrate, on which a warrant of 
arrest may or may not hâve been issued. In this case I am inclined 
to the opinion that the accused is entitled to hâve the commissioner 
in this district hear évidence of probable cause of beheving him guilty 
before he is required to give bail to appear before the trial court or 
is committed awaiting the issue of a warrant of removal. But the 
verified complaint is prima facie true, and further évidence from the 
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governmerit sh'ould nOt be requiredunléss évidence offered by or în 
bèhalf of the prisGOérhas creatèd a Substantial doubt as to the exist- 
ence of probable cause to believe him guilty. 

Sufficiency ôf ïhdictment or Complaint. 

The Commissioners in this district should consider whether or not 
the indictment or cotnplaint, in substance, not necessarily with any 
technical accuracy, allèges an offense against the United States. Ail 
doubts on this subject should be resolved in favor of the government, 
especially as thèse questions can be readily again raised before a judge 
of this district, either on the application for warrant of removal or by 
habeas corpus proceedings. Questions as to the jurisdiction of the 
tribunal to which the removal is sought are usually so technical that 
the commissioners hère are advised not to consider them. They can 
be solved by the judges of this district in those cases where it is proper 
not to leavei the question to the décision of the court to which the re- 
moval is sought. 

Notice of Application for Warrant of Removal. 

In the great majority, of contested cases the accuSëd seems to hâve 
had notice of the time when the application would be made to the Dis- 
trict Judgè for the issue of the warrant of removal. In Beshears 
Gase (D. C.) 7g Fed. 70, the warrant was refused because such notice 
had not been given the prisoner. It is manifestly proper that the ac- 
cused should hâve reasqnable notice of the time and place when and 
where the application wîll be made, so that he may hâve opportunity to 
employ cottosel and to contest the removal, if he so desires. 

The coîilmissiôners should in ail cases apprise the accused of his 
right to be présent before the judge and to resist the application for 
warrant of removal. Notice of the time and plaCe of the application 
for such Warrant should be given the accused, and with the papers 
laid before thë judge should be a return by the marshal showing 
when and how such notice was given. If the acciised so desires, he 
should be brought before the judge, in order that he may personally 
take part in resisting the application for warrant of removal. 

Commissioners should in ail cases transmit tO the judge a state- 
ment of the proceedings had before them. If the prisoner admits 
his identity; this fact should be certified to the judge. If he dénies that 
he is the pefsoli wanted, the évidence heard by the commissioners 
should be reducéd to narrative form, ând certified with the rest of the 
record. Thé record certified by the cbmmissioner should include ail 
évidence heafd, ail papers considered, and a statement of the décision 
reàched by tfcê' commissioner. 

The following âuthorîties bear on the questions above discussed, or 
on the pOWfer^-'ând duties of the judge, on application for warrant of 
removal: în rë Alexaftder, Fed. Cas. No. 162, i Low. 530; In re 
Bailey, Féd? Cas. No. 73b, i Wôolw. 422; In re Buell, Fed. Cas. No. 
2,102, 3 pilli 116, 21 Int. Rev. Rec. 116; In re Clark, Fed. Cas. No. 
2,797, 2 Bétt. 54Ô; In re Dana, Fed. Cas. No. 3,554, 7 Ben. i; United 
States V. Harris,' Fed; Cas. No. 15,313; United States V. Haskins, 
Fed. Cas. No.'tS,3à2, 3 Sawy. 262; United States v. Jacobi, Fed. Cas. 
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No. 15,460, I Flip. 108, 14 Int. Rev. Rec. 45, 6 Am. Law. Rev. 183; 
United States v. Newcomer, Fed. Cas. No. 15,869; United States v. 
Pope, Fed. Cas. No. 16,069, 24 Int. Rev. Rec. 29; United States 
V. Shepard, Fed. Cas. No. 16,273, i Abb. (U. S.) 431, 12 Int. Rev. 
Rec. 10; In re Doig (C. C.) 4 Fed. 193; United States v. Brawner 
(D. C.) 7 Fed. 86; In re Ellerbe (C. C.) 13 Fed. 530; United States 
V. Rogers (D. C.) 23 Fed. 658; United States v. White (D. C.) 25 
Fed. 716; In re Wolf (D. C.) 27 Fed. 606; In re Graves (D. C.) 29 
Fed. 68 ; United States v. Lantry (C. C.) 30 Fed. 232 ; In re Burk- 
hardt (D. C.) 33 Fed. 25; United States v. Horner (D. C.) 44 Fed. 
677; United vStates v. Fowkes (D. C.) 49 Fed. 50; In re Corning 
(D. C.) 51 Fed. 205; In re Terrell (C. C.) 51 Fed. 213; In re Greene 
(C. C.) 52 Fed. 104; In re Huntington (D. C.) 68 Fed. 881 ; United 
States v. Dana (D. C.) 68 Fed. 886; In re Beshears (D. C.) 79 Fed. 
70 ; In re Price (C. C.) 83 Fed. 830 ; United States v. Lee (D. C.) 84 
Fed. 626; United States v. Price \D. C.) 84 Fed. 636; United States 
V. Karlin (D. C.) 85 Fed. 963; Price v. McCarty, 32 C. C. A. 162, 
89 Fed. 84; In re Wcod (D. C.) 95 Fed. 288; In re Belknap (D. C.) 
96 Fed. 614; In re Richter (D. C.) 100 Fed. 295; United States v. 
Greene (D. C.) 100 Fed. 941 ; United States v. Greene (D. C.) 108 
Fed. 816; Greene v. Henkel, 183 U. S. 249, 22 Sup. Ct. 218, 46 L. Ed. 
177; United States v. Conners (D. C.) m Fed. 734; Horner v. U. S., 
143 U. S. 207, 12 Sup. Ct. 407, 36 L. Ed. 126; Pearce v. Texas, 155 
U. S. 311, 15 Sup. Ct. 116, 39 L. Ed. 164; Ex parte Reggel, 114 U. S. 
642, 5 Sup. Ct. 1148, 29 L. Ed. 250. 



In re NICHOLAS. 
(District Court, N. D. New York. March 30, 1903.) 
Bankruptct— Sales tjndeb Contract— Right of Tkostee to Returîî 

GOODS. 

Bankrupt, who was a merchant, a few months prier to bis bankruptcy 
entered into a contract with a créditer by wtiich lie was to bave the 
agency for the sale of patterns made by the créditer. The contract pro- 
vided for the purchase by him of a stock of patterns, and the purchase 
of new patterns from time to time thereafter, as required. It gave him 
the right twice a year te return old patterns, in accordance with a dis- 
card list to be publlshed, in exchange for new ones, at a flxed ratio of 
exchange, but expressly provided that "by this exchange is meant an 
exchange of new patterns for old patterns returned and not a cash 
crédit." It also provided that in case the contract should be terminated 
by notice at the expiration of any year as therein prescribed, "and ail the 
obligations hereln being fulfilled," the bankrupt could return ail patterns 
remaining in stock, and receive crédit for the same, at priées stated. 
The bankruptcy occurred within a year, and the business was discon- 
tinued by the trustée. HeU, that the rights of both the trustée and the 
créditer were governed by the contract; that the trustée toek only the 
rights of the bankrupt thereunder, and was not entitled to return the 
patterns on hand, to be credited to the bankrupt's account, nor could 
patterns returned for exchange by the bankrupt within four months pre- 
ceding the bankruptcy be deemed a préférence, but that the créditer was 
required to surrender as a préférence only the' excess of cash payments 
received during that time over the value of the patterns shipped during 
the same time. 
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In Bahkruptcy. This is an appeal to the court by the New Idea 
Pattern_ Company from the order of Hon. William H. Comstock, 
référée in bankruptcy, made on the 6th day of December, 1902, re- 
dueing the claim of the said appellant from the sum of $261.05 to 
$121.84, and allowing such claim to be proved at the latter sum, pro- 
vided the appellant pays intô court the sum of $38.26, part of the sum 
received by the appellant on account of goods sold John J. Nicholas 
and paid during the four months preceding the filing of pétition in 
bankruptcy herein. 

ly. N. Southworth, for appellant. 
John H. Grant, for trustée. 

RAY, District Judge. On the I2th day of March, 1902, the ap- 
pellant, the New Ideà Pattern Company, a corporation of the state 
of New York, named and known in the contract as the "Publishers," 
entered into a written contract with John J. Nicholas, a merchant of 
the city of Utica, N. Y., and who is known and named in the contract 
as the "Merchant." The contract is in the words and figures follow- 
ing, viz. : 

"The New Idea Pattern Co., a corporation of New Jersey, with principal 
office in New York City, herelnafter called the Publishers, and John J. Nicho- 
las, merchant of tJtlca, N. Y., herelnafter called the Merchant and for good 
and valuable considération hereby mùtually acknowledged, hâve entered into 
an arrangement, the détails of whlch are as foUows: 

"The Publishers grant the Merchant the right to act as spécial agent for the 
sale of their product in Utlca, N. Y., and agrée to sell and deliver from their 
principal office in New York City, or their western office in Chicago, Illinois, 
to the Merchant their Pattems, Fashion Sheets, Fashion Revlew, etc., in the 
quantlties and at the intervais herelnafter mentioned and the Merchant 
hereby agrées to pay for same t^i^ priées a.nd in the manner herelnafter 
specifled, and to pay ail expenses Incurred in thé transportation of the same. 

"The Merchant agrée to purchase from the Publishers a flrst or original 
stock of patterns to the value of two hundrèd and twenty-flve dollars ($225.00) 
net, ineludlng the May dated styles and two cases to hold the same; also the 
new pattems as Issued monthly thereafter, namely: as ordered from an ad- 
vande sheet tb'be sent agent, monthly: Ladies' Pattems, etc. 

"The Publishers agrée to permit the sum of $112.50 dollars, ($112.50) part 
of the value of the original stock of patterns above, to stand unpaid on their 
books as a standing crédit until the termination of this arrangement, to bear 
Interest at three per cent, per annum, payable semiannually on January 15tb 
and July 15th of each year, one-half of the original invoice to be paid in 
three payments, In 30, 60, and 90 days. 

"The Merchant agrées to purchase from the Publishers the Fashion Sheets 
monthly at five dollars ($5.00) per 1,000 for gratuitous distribution, as follows: 

"Thèse fashion sheets to Contain the advertisement of the Merchant in the 
space reserved for that purpose, with the privilège of changlng such adver- 
tisement every Issue if desired, copy for whièh advertisement, or any changes 
therein to be dellvered at the principal office of the Publishers, 636 and 638 
Broadway, New York City, on or before the 15th of the second month preced- 
ing the date of the Fashion sheets. 

"The Merchant agrées to purchase from the Publishers five copies of the 
Fashion Eeviêw quarterly commenclng with the May issue with the privilège 
of Increasing or decreasing. 

"The Publishers agrée to allow the Merchant to retum for exchange twice 
each year as per dlscard list Issued semiannually, in January and February 
and in July and August, any of the patterns furnished hereunder and remaln- 
ing intact and not damaged, at the rate of seven new patterns for every elght 
returned, the patterns so returned to be replaced at the time of the return or 
by the subséquent monthly shipments of new patterns being applied imtU 
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the exchange Is exhausted. By thls exchange Is ineant an exchange of new 
patterns for old patterns retnrned and not a cash crédit. 

■'ïhe Merchant agrées to keep the patterns on the ground floor; to give 
proper attention to the sale of the same in person or otherwise and not to 
assign it or transfer the agency hereunder to any party or parties without the 
Publishers' written consent. 

"The Merchant agrées to pay the Publishers as follows: For ail patterns. 
six (6) cents each, retailing at ten (10) cents; for ail Fashion Reviews, flve 
(5) cents each, retailing at ten (10) cents; for 2 pigeonhole cases on mémo. 

"Terms: net in 30 days; or less two per cent, for cash in 10 days from 
date of invoice. 

"It is mutually agreed that this arrangement shall remain in force for a 
period of one year from the date hereof and from year to year thereafter 
until terminated in the foljowing manner: 

•'Either party may terminate this arrangement by giving to the other at the 
expiration of the periods above stated sixty days' notice in writing to that 
efCect, the arrangement to continue during the said sixty days. After whlch 
time the Merchant agrées to retum in good order to the Publishers at their 
principal office in New York City ail patterns purchased hereunder and then 
on hand; and ail the obligations herein being fulflUed the Publishers will 
aecept and give the Merchant crédit for such patterns at three-fourths the 
amount originally charged, and will pay the Merchant in cash within thirty 
days thereafter any balance due. Failure by the Merchant to retum the 
said patterns within twelve days after the expiration of the notice to dis- 
continue will relieve the Publishers of the obligations to receive or pay for 
the same. Signed this 12th day of March, 1902. 

"The New Idea Pattern Co. 

"By Weatherly, Secr'y. 
"Agent's signature, 

"John J. Nieholas. 

"Original shipping via D L. & W, 

"Future shipments via ." 

Under and pursuant to this contract the appellant delivered to the 
purchaser, Nieholas, merchandise of the character mentioned in the 
contract, and under and pursuant to the terms thereof, as follows : 

1902. 
Between April 2d and April 30th, the appellant delivered to said 

Nieholas, now bankrupt, merchandise under said contract to the 

value of $265 11 

Of this, $112.50 stood as a standing crédit under the contract, and 
was not due or payable. 
Between May 6th and May 2&th, inclusive, merchandise to the value of 27 33 

Between June 3d and June 30th, merchandise to the value of 28 80 

Between July 2d and July 29th, inclusive, merchandise to the value of 10 41 
Between August Ist and August 30th, inclusive, merchandise to the 

value of 14 03 

Between September 2d and September 22d, merchandise to the value 

of 22 00 

Total goods delivered $367 77 

The interest on the amount placed as a standing crédit amounts to 
the sum of 1 12 

Making $368 89 

Nieholas, now bankrupt, paid on this account as follows : 

May 13th, postal cards $ 25 

October lOth, merchandise returned 66 

Racks returned 12 00 

■ 12 91 

This deducted leaves a balance of $355 98 
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Nicholas, the bankrupt, made payinènts of cash on this account as 
follows: ';.'., 

,.;1Ô02'. , " ', , 

May 13. Cash ?37 59 

June 19. Cash.... 35 00 

July 17. Cash 35 00 

Total cash payments $107 59 

Nicholas claims that on or about the gth day of September, 1902, 
he returned to the appellant old patterns to the amount of $53.68. 

On of about the 22d day of September, 1902, said Nicholas filed a 
pétition in bankruptcy in the District Court of the Northern District 
of New Vork, and this was followed by an adjudication in bankruptcy, 
and George E. Dennison was duly appointed trustée. After his ap- 
poihtment as trustée, and on or about the 25th day of November, 1902, 
said trustée shipped to thé appellant, the New Idea Pattern Company, 
2,S3p old pattçrns, and also the cases in which the patterns were 
stored,, the value of which, as fixed by the price at which they were 
sold, was $111.75. The appellant declined to receive tlae patterns re- 
turned by the trustée, on the ground that, under the éontract, it not 
having been fulfilled by the bankrupt, and the appellant not having 
received the benefits of the contract, it was not under obHgation to 
receive the same. 

During the four months pfior to the filing of the pétition in bank- 
ruptcy, and subséquent to June I9th, the appellant shipped and deliv- 
ered to Nicholas goods to the value of $47.76, and received cash 
payments during the same time to the sum of $70. 

The main question involved is whether or not, under the contract, 
the trustée, aftér his appdiiitment, could return to the appellant, and 
the appellant was obligated to receive, old patterns, and hâve the 
same deducted from the account. 

The foUowing clause in the Contract is important, viz. : 

"The Publlshers agrée to allow the Merehant [Nicholas] to retum for ex- 
change twlce each year a^' per diseard list issued semiannually, In January 
and February and In July and August, any of the patterhs furnished here- 
undep and remalnlng Intact and not damaged, at the rate of seven new pat- 
terns for every eight returned, the patterns so returned to be replaced at the 
time of the return or by the subséquent monthly shîpdients of new patterns 
being applied untU the exehange is exhausted, By this exchange is meant an 
exchange of new patterns for old patterns returned and not a cash crédit" 

Nicholas agreed to pay the appellant for ail patterns retailing at 10 
cents, 6 cents each; for ail Fashion Reviews retailing at 10 cents, 5 
cents each, — net cash in 30 dàys, or less 2 pèr cent, for cash in 10 days, 
from date.of invoiçe. . 

It was provided that the contract might be terminated in the man- 
ner following : 

"Either party may terminate this arrangement by givlng to the other at 
the expiration of the periods above stated sixty days' notice in writlng to 
that efCect, the arrangement to continue during the said sixty days. After 
which time the Merehant [Nicholas] agrées to return in good order to the 
Publishers [the appellant] at their principal office in New York City ail pat- 
terns purchased hereunder and then on hand; and ail the obligations herein 
being fulfilled the Publishers, [the. appellant] will accept and give the Mer- 
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chant [Nicholas] creflit for such patterns at three-fourths the amount ôrig- 
inally eharged, and will pay the Merchant [Nicholas] in cash within thirty 
days thereaf ter any balance due. Pailure by the Merchant [Nicholas] to 
return the said patterns within twelye days af ter the expiration of the no- 
tice to discontinue will relieve the Publishers [the appellant] of the obliga- 
tions to receive or pay for the same." 

Hère is a provision for termination of the contract. But it was not 
terminated in tiiis way. On the other hand, it was terminated by the 
bankruptcy of Nicholas, and his conséquent neglect and failure to per- 
form the obligations of the contract. The trustée, when appointed, 
did not continue the business, and carry out and perform the obUga- 
tions of the contract, and consequently is not entitled to the benefits 
of the provision therein contained for the return of patterns in ex- 
change for others. That provision for a return of old patterns was 
simply a provision providing for an exchange of old goods for new 
goods, such as would be supposed to be merchantable and in demand 
by purchasers. The trustée in bankruptcy, on his appointment, took 
title to ail the property on hand, subject to any rights of the appellant; 
but he took that. title eharged with ail the liens, incumbrances, and 
obligations existing against it, as they would hâve existed, had the 
property remained in the hands of the bankrupt, arid he took no other 
or greater interest in the property, and no other çr greater rights un- 
der the contract, than the bankrupt himself had. 

The appellant was under no obligation, after bankruptcy intervened, 
to take back any of the old patterns at any price or sum, and the claim 
of the appellant could not be reduced oh account of any such return of 
property. The appellant had agreed to take back old patterns twice 
each year in exchange for new patterns at the rate of seven new pat- 
terns for every eight old ones returned, and thepatterns returnèd were 
to be replaced at the time of the return, or by subséquent monthly 
shipments of new patterns being applied until the exchange .was ex- 
hausted. It is then expressly provided in the contract, "By this ex- 
change is meant an exchange of new patterns for old patterns re- 
turned, and not a cash crédit." After the bankruptcy of Nicholas, 
there could be no substitution of a new contract, compelling the ap- 
pellant to take back the old patterns at any price, except in exchange; 
and it would be making a new contract to compel the appellant to 
take back the old patterns, and allow a crédit — in efïect, a cash crédit. 
The exchange value was fixed (that is, the number of old patterns 
to be accepted in exchange for new ones was fixed) ; but this con- 
templated a continuation of business and of sales, and profit to the ap- 
pellant. 

With the permission of the court, the trustée might hâve continued 
the business, in which case he could hâve returned old patterns in ex- 
change for new ones, 'and, on giving notice pursuant to the contract, 
could hâve terminated it in the manner provided, in which case the set- 
tlement and adjustment of the account would be according to the 
stipulations of the contract. Not having done this, patterns re- 
turned prior to the filing of the pétition in bankruptcy must be 
eharged, and the account must receive crédit or déduction as per the 
contract, but those not returned prior to that event must be included 
in the account, as though sold by Nicholas. 
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Nor can the return of old pâttéfns to th« value of $53.68 on Septem- 
fcer çth be rëg^rdéd in âny senée as a payrnent on account or a préf- 
érence. Sueh retùrn was net a payment,, but an exchange, Nicholas 
takingnew. stock in place, ofithe old. Of course, as matter of book- 
keeping, this would appear as a crédit, or should so appear, but vvould 
not be a payment on accouiîti in the sensé of a payment in money or 
merchandise, or ias çontemplated by lâw. The statement in the évi- 
dence : "Q. So that, during the four months preceding the filing of 
the pétition in bankruptcy, you paid them $123.68? Ans. Yes" — is 
not correct. The payments on account during that time were $70, 
and no more, although the debtor side of the account was reduced by 
the furthersum of $53.68, and. the crédit- side was increased by the 
amount of gopds delivered tO:the bankrupt during that period. 

During the four months preceding the flllng of the pétition, and subsé- 
quent to the flrst payment, on account, counted a j préférence, the 
goods delivered were of the value of ,. $47 76 

And the paynaents were , 70 00 

Différence $22 24 

Therefore $22.24 is the atnount of the preferential payment received 
by the appellant, and which sum is to be p^id back by it, as a condition 
of proving the daim and haying it allowed. 

The account shpuld be adjusted as follows : 

Total goods shlpped, exclusive of pattern cases, to April 30th $253 11 

Interest on standing crédit. 1 12 

Pattern cases 12 00 

Total goods shipped May Ôth to September 22d 102 66 

Total Dr. .., $368 S» 

Pattern cases retiirned , $12 00 

Cash paymeit < 37 59 

Patterns returned (value) 53 68 

103 2T 



$265 62 
Cash payments allowed not préf érréd 47 76 

Balance clalm allowed ;.. $217 86 

On condition petitloner pays back $22.24, amount of préférence, 
Or deductlng that amount 22 24 



Leaves unpald $195 62 

On paying to trustée the sum of $22.24, that sum may be added to the 

$195.62; making. $217 86 

on which appellant will recelve bis dlvidend. 

The order of the référée isréversed, and he will allow the claim as 
directed by this opinion. 
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CABOTHERS v. McKINLET MINING & SMELTING CO. et al 

(Circuit Court, D. Nevada. March 16, 1903.) 

No. 754. 

1. Rbmovai, op Causes — Prévention — Résident Défendant— Fbaud oï 
Plaintiïp. 

The résident agent of a foreign corporation, who bas merely served 
on plaintiff a notice, ^igned by him as managing director, that plaintiff 
Is wrongfully ocdiipying certain premises, and will be held liable for 
trespass unless lie surrenders them, cannot be made a party défendant 
to plaintifC's action of ejectment against the corporation, so as to pre- 
vent Its removal to the fédéral courts, even thougb plaintiff dénies any 
fraud in so making the agent a party. 

Motion to Remand. 

Thls is an ordinary action of ejectment to recover the possession of certain 
mining ground, and damages for the withholding thereof. The action was 
commenced in the state court. The complaint, as to the citizenship of the 
parties, allèges (1) that said McKinley Mining & Smelting Company is a 
corporation organlzed and existlng under and by virtue of the laws of the 
state of New York; that the said Canton Mining Company is a corporation 
organized and existing under and by virtue of the laws of the state of Ohlo; 
that said Mrs. William McKinley and Mrs. Marshall Barber are résidents 
and eitizens of the state of Ohio; that the défendant Dix W. Smith is a 
résident and citizen of the state of New York, and William N. McGill and 
thls plaintiff are résidents and eitizens of the state of Nevada. The com- 
plaint further allèges (2) that ever since on or about the 16th day of Oeto- 
ber, A. D. 1890, this plaintiff bas been, and now is, the owner of, and eu- 
titled to the possession of, the following described mining claim and ground, 
situatëd in White Fine county, Nev., to wlt, the Fair Play mining claim, 
at one time known as the "Saxton Mine," sltuated in Eoblnson mining dis- 
trict, in White Fine county, Nev., and bounded and particularly described as 
foUows (hère follows a spécifie description by metes and bounds); (3) that 
plaintiff was In the quiet, peaceable, open, notorious, exclusive, and adverse 
possession of said mining ground, adverse to each and ail of said défendants, 
and adverse to ail the world, from said October 16, A. D. 1890, to on or about 
the 3d day of December, A. D. 1901; (4) that on or about the 3d day of 
December, A. D. 1901, while plaintiff was such owner, and so possessed, and 
entitled to the possession, of said land and mining claim and ground, the 
said défendants did enter into and upon the same, and oust and eject this 
plaintiff therefrom, and ever since that day bave wrongfully and unlawfully 
withheld, and still and now do wrongfully and unlawfully withhold, the 
possession thereof from this plaintiff, to his wrong, Injury, and damage in 
the sum of $1,000. 

In the pétition for removal, joined in by ail of the défendants except W. 
N. MeGlll, It is alleged that the défendant McGill bas no interest in the 
subjeet-matter or controversy in this action, except as the agent or offlcer 
of the défendant the McKinley Mining & Smelting Company, and that his 
acts in the premises were as an offlcer of said company, and not otherwise; 
that the averments in the complaint of a joint claim, ouster, withholding, 
and Uabllity of défendant McGill wlth the other défendants, or either of 
them, "are unfounded in fact, ahd were not made in good faith, with the 
expectatlon of proving them at the trial"; that McGill was improperly and 
fraudulently joined as a party défendant with petltloners "for the sole and 
express purpose of def eating the jurisdiction of the United States Circuit 
Court for the District of Nevada"; that said McGill is not a necessary 
party to the controversy herein, ahd has no right, title, or Intèrest in said 
property or controversy. 

The défendant McGill in t^is court filed a separate answer, in which he 
avers "<^at he is not in possession of said premises tQeçtioned la plaintiff 's 
122 F.— 20 
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complaint under any claim In bis own rlght, but only as an offlcer and agent 
of tbe défendant McKlnley, Mining & Smelting Company, a corporation 
of tbe State of New York, and under the direction and control of sald cor- 
poration, wlthout any voluntary act of bis own; that in his own right he 
sets up no rlgbt, clalm, or title or demand to tbe said premises, save and 
except tbat which behooves bim àad Is proper as an agent and olflcer of 
the said McKInley Mining & Smelting Company, a corporation, especially 
diselalïHiiig ahy and ail Othef ïlght, title, or îiterest thereln"^and dénies 
tbat he Is a proper ov necessary party défendant to thls suit, sind asks to be 
dismissed With his costs. ' He aïso flled an affldavit denying tbat he ever 
claimed any fight, title, or inteVést In said propérty, and further stated 
that be verily believes "that when sald plaintitt"c6itiinenced this présent 
action said plaIntifC well lflQe\\r that thls aifflant claimed no rlght, title, or 
interest in the property described in the said complaint, or the possession 
theréof, and had liever ousted or ejected said plalntîitt thérefrom in bis own 
right or for himself, or otberwise than foi- and on behalf Of, and as tbe 
act of, said McKInley Mining & Çmelting Company, and that tbis afflant 
was made a party défendant to this action by said plalntiflf for no other 
purpose tban to prevent the reraoval of sald cause Intothls court, and to 
defeat the jurlsdlctlon of th}s court," 

The plaîntlfif's counsel flled an affldavlt denylng "every allégation of fraud 
contained In défendants' pétition for the removal of tbe cause concernlng 
tbe Joining of William N. McGlU as a party défendant in this action for the 
fraudulent purpose of defeatlng the jurisdlction of this court"; that, as 
counsel, he advised the naming and/jolnlng of ail the défendants herein 
as parties défendant; that at thetlme of glving sald advlce he had before 
him a notice in writlng as follows: •. i 

"Notice. 
;",To Wm. J.'Carothers: You a;ré hereby notli^ed that you are working on 
the 'Sàxtoh Mine,' the sole ownerçbîp of which Is In 'The McKînley Mining 
and Smelting Côiripany,' and you are hereby further notifled by said çompany 
to cease Working on the same, aild upon your f allure to so, do, yoù will be 
held liable for trespass. . .; ' 

"The McKInley Mining and Smelting Company, 
' "Èy W., N. McGlll, Manaçiiig Dlréctor." 

And further, that he advised plalntlfiC that McGill was' legally liable for 
the ouster and trespass, and was a proper party^ to be made a party défend- 
ant In thls action: <, : ■ 

. E. V. Higgins and Trenmor Coffin, for plaintiff. i , 
' Cheneyj Massey & Smith, for défendants. 

HAWLEY, ï)istrict Judge (prally). This is a companion case to 
;Carothers y,, McKinley M. & S. Co,. ,(;D. Qiiiô Fed. 947. The 
plaintiff, after the court denied the motion to remand in that cause, 
dismissed the-' case, and thereaftei'commenced the présent action in 
thfi State .cotjrf 1 ' Tlie motiprijitii'thë présent casé ciusters around the 
question as to,>vli^ther,pr not William; N. McGill is a proper or neces- 
sary party défendant, or whether hë was joined as a party défend- 
ant for the sole purpose Ofdepfiyîtlg the other -défendants of their 
nght tô rern6^p;;the 'cause ,tothiH'ç(?jiiri on the^groûrid of the di- 
,versity of citizenship existing WwJeeri them and the plaintiff. There 
is really n® controversy as ito the facts. There i8;;no pretense on the 
part of thé plaiïitiff that WilIia'mN. McGill, as. a party defendatit, 
hâd any iritek-èçt in ihe property ikvolyëd in this Siiit. Plaintiff sirnply 
côntends that McGill is a proper and necessary party because he 
was a wrongful actor, and actively participated in ousting him from 
tMe possession of the mining' ground in controversy. He seeks to 
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maintain the position contended for upon the gênerai principle, often 
applied in cases of tort and trespass, that, where the alleged wrongful 
act is of such a nature or character that it might hâve been com- 
mitted by two or more persons, the injured party may bring his 
action separately or jointly against ail or any of the persons who 
wrongfully contributed, as actors, directors, aiders, or abettors, in 
the commission of the wrongful act, because in such cases the parties 
participating in the wrongful act are jointly and severally Hable for 
the acts of each and of ail. Authorities in support of this gênerai 
principle can be found in nearly ail the states, and are too numerous 
to require citation. Référence, however, is hère made to Cooley on 
Torts (2d Ed.) 136; 21 Ency. PL & Pr. 806, 807, where many of 
the authorities upon this subject are cited. 

Do the facts of this case bring it within this gênerai rule ? It may 
be admitted that if the case had been presented upon the complaint 
alone, and the right of removal rested solely upon the diversity of 
citizenship therein alleged, the cause would hâve to be remanded. 
The complaint states a joint cause of action against ail of the de- 
fendants. This court would not, in such a case, inquire, on a mo- 
tion to remand, either as to the truth of the allégations in the plead- 
ings, or the sufBciency of the complaint, or whether it states a good 
cause of action. Hax v. Caspar (C. C.) 31 Fed. 499; Camprelle v. 
Balbach {C. C.) 46 Fed. 81. The law is well settled that a défendant 
cannot make an action several, which plaintiiï has elected to make 
joint. Mitchell v. Smale, 140 U. S. 406, 409, 11 Sup. Ct. 819, 35 L. 
Ed. 442; Torrence v. Shedd, 144 U. S. 527, 530, 12 Sup. Ct. 726, 
36 L. Ed. 528, and authorities tliere cited; Railway Co. v. Dixon, 
179 U. S. 131, 138, 21 Sup. Ct. Ç^T, 45 L. Ed. 121, and authorities 
there cited. But this case does not rest alone upon the complaint. 
The pétition allèges, and the proofs show, without controversy, that 
the plaintifï well knew before he commenced the action that McGill, 
in ail that he did, acted solely as the managing agent of the McKin- 
ley Mining & Smelting Company. The action is one of ejectment, 
pure and simple. It is not claimed that McGill forcibly ejected plain- 
tifï from the premises, or committed any assault upon him. The afifî- 
davit on behalf of plaintifï shows what McGill did. He served the no- 
tice set forth in the statement of facts, as the managing director of the 
McKinley Mining & Smelting Company. His act in serving this no- 
tice was the act of the corporation. By the notice plaintifï was in- 
formed that the sole ownership of the mine was in the corporation, and 
plaintiff was "notified by said company to cease working upon" the 
mine, and that if he failed to do so he would be held "liable for tres- 
pass." It would be a misnomer to call McGill's act in serving this 
notice a tort for which he could be held liable under the gênerai prin- 
ciples of the law before referred to. In the multitude of cases cited 
by plaintifï, I fînd none relating to a state of facts such as are presented 
hère. They nearly ail relate to cases of tort, trespass, seizure of or 
injury to the person or real or personal estate of the plaintifï; and 
the correctness of the gênerai rule as applied to such cases cannot be 
questioned. To illustrate and make clear this proposition, a brief réf- 
érence to the facts of a few of the cases cited by plaintifï may be re- 



308 122 FEDEEÀL EEPORTER. 

ferred to. Thus, in Welsh v. Stewart, 31 Mo. App. 376, the broad 
principle is announced that it is no answer to an action for a trespass 
that the défendant was aeting as agent or contractor for another ; that 
in such cases ail participants are liable as principals. But what were 
the facts? The case, as stated in the complaint, was that the plain- 
tiff occupied certain premises for business purposes, and while lawfully 
in possession thereof the défendants, with force and arms, wrongfully 
and unlawfuUy entered upon them, and tore them down ; causing a 
large amount of dirt, timbers, and débris to fall into the building, 
breaking and defacing the plaintifï's furniture, and injuring him in his 
person, etc. In Brown v. Coxe Bros. & Co. (C. C.) 75 Fed. 689, the 
plaintiff was injured, while employed on a steamboat by the falling 
of a coal bucket operated by one C. It was alleged that C. was négli- 
gent in using defective machinery, and that the steamship company 
was négligent in nôt providing him a safe place to work and in not 
warning him of his danger, and it was held that the liability was joint as 
well as several. Kane v. Indianapolis (C. C.) 82 Fed. 770, was of a like 
character — to recover damages for injuries received from a defective 
step on a sidewalk — and it was held that the owner of the lot and the 
contractor for making repàirs thereon could be jointly sued. To the 
same efïect, see Kansas City R. R. v. Daughtry, 138 U. S. 298, 11 
vSup. Ct. 306, 34 L. Ed. 963.' In Pirie v. Tvedt, 115 U. S. 41, 5 Sup. 
Ct. 1034, 1161, 29 L. Ed. 331, the action was for the wrongful, unlaw- 
ful, and malicious acts of parties who had conspired together, and 
caused an attachitient to be issued and leyied upon plaintifï's property. 
The actîori of ejectment ean only be maintained against the real 
party in possession; that is, against the person who withholds the 
possession from the plaintifif. Such a person, as a mattèr of fact, may 
not be in the actual, personal occupancy of the premises, yet, in the eye 
of the law, mày be in the possession through his agents or servants; 
and the gênerai rule undoubtedly is that a mère agent, servant, or 
employé, having no interest, and claiming none, in the premises, aeting 
solely as the représentative of another, and only in that manner occu- 
pying and being pêrsohally on the premises, cannot be sued in an 
action of ejedtment brought to recover them. "For sûch facts and 
circumstancës only go to show that the employer, and not the servant 
or employé, is thè party in possession, and, of course, answerable in 
that action." Polack v. Mansfîeld, 44 Cal. 36, 39, 13 Am. Rep. 151. 
• In Hawkins v. Reichert, 28 Cal. 534, 537, the court said : 

"It 'will be readilj' seen that a mère servant or employé may, in one sensé, 
hâve the occupation of the premises of wbich he bas no control, and in 
whlch he claims no right; but his occupation is the occupation of his em- 
ployer, within the meaning of that term as employed whén ti-eating of the 
action of ejectment." 

It is apparent from the facts of this case that it is the corporation, 
not the défendant McGill, that withholds the possession of the prem- 
ises from the plaintifï. 

The case, as presented, is of such a character as to convince this 
court that McGill is not in any sensé a proper party to this action. 
He is certainly not an indispensable or necessary party défendant. 
Hicklin v. Marco, 6 C. C. A. 10, 56 Fed. 549, 552, and authorities there 
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cited. His name must therefore hâve been inserted as a party défend- 
ant for the sole purpose of preventing a removal from the state court. 
It is true that the affidavit on behalf of the plaintiff dénies "each and 
every allégation of fraud," etc.; but, as was said by Lurton, Circuit 
Judge, in Arrowsmith v. Nashville & D. R. Co. (C. C.) 57 Fed. 165, 
169: 

"If, in point of fact, the plaintllï bas no cause of action whatever against 
the résident défendant, and such défendant bas been joined as a défendant 
with tbe sole purpose of defeating the right of the real défendant to remove 
the action against it to the circuit court of the United States, then such 
misjoinder opérâtes as a légal fraud, and will not he permitted to deprive 
the nonresident défendant of its constitutional riglit of removal." 

In Dow V. Bradstreet Co. (C. C.) 46 Fed. 824, Shiras, J., in referring 
to this subject, after stating that the ruhng of Mr. Justice Miller in 
Arapahoe Co. v. Ry. Co., 4 Dill. 277, Fed. Cas. No. 502 (which is sub- 
stantially the same as expressed in the Arrowsmith Case, above 
quoted), was cited approvingly by the Suprême Court in Walden v. 
Skinner, ici U. S. 577, 589, 25 L. Ed. 963, said: 

"Tbe reasoning which sustains the doctrine, whicb is now too flrmly es- 
tablished to be called in question, that, in detcrmining tbe jurisdiction of 
the circuit court of the United States, regard ■will be had only to the clti- 
zenship of the real parties in interest, disregarding wholly ail nominal or 
immaterial parties upon the record, seems to me to be equally applicable 
to cases wherein it is made to appear that a party having in fact no interest 
in, or actual connection with, the subject of litigation, bas been joined as 
a party with those actually interested for the sole purpose of defeating the 
jurisdiction of the fédéral court. A fraud of this nature, if successful, de- 
prives the citizen of a right conferred upon him by the Constitution and 
laws of the United States, and it certainly must be true that It cannot be 
perpetrated without a remedy existing for its correction. Unless this be so. 
then it is possible to defeat in every instance the right of removal, when 
the same dépends upon the citizenship of the adversary parties, by the easy 
device of joining as a party one who bas no Interest in tbe case, but who 
Is a citizen of the same state as tbe plaintiff." 

And cites several authorities in support of the views expressed by 
him. See, also, Prince v. Railroad Co. (C. C.) 98 Fed. 1,3; McCor- 
mick V. Railroad Co. (C. C.) 100 Fed. 250, 252; Loop v. Winters' 
Estate (C. C.) 115 Fed. 362, 366; Garrard v. Silver Peak Mines (C. C.) 
76 Fed. I, 3, and authorities there cited, 

The motion to remand is denied. 



FRBB V. WESTERN UNION TELEGRAPH CO. et aU 

(Circuit Court, S. D. lowa, W. D. May 6, 1903.) 

No. 503. 

1. REMOVAIi DP CaDSK— GroUND FOR PREVENTION— DIFFERENT RutE AS TO 

Measure dp Damages. 

The right of a plaintiff to prevent a removal from the state court can- 
not be controlled by the fact that a différent rule as to ihe measure of 
damages might be observed In the fédéral courts. 

2. Samb— Joint Liabilitv op Résident EmplotÉs. 

The unsïipported allégation of an unveriûed pétition, that the résident 
operators of a nonresident telegraph company were jointly liable for a 
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âelay in dellvering a me^sagç, was insufflcient to prevent a removal, 
wherç the yerifled pétition Jor removàl wàs supported by the affldavits 
Of such operators that neitiier of them were on duty nor had anytliing 
to de witb eitlier recelving or delaying thè message; tliat the only mes- 
sage received from the :alleged sender was addressed, not to plaintiff, 
but to another party; and that that message was received by another 
operator. 

At L,aw. 

Sallinger .& Korte, for piaiiitiff, 
Wright & Call, for défendants. 

McPHERSON, District Judge. The plaintiff has moved to remand 
this case to the state court, from whence it was removed to this court 
by the défendant telegraph company, a citizen of New York. The 
plaintiff and the défendants MuUen and Neely are ail citizens of lowa. 
More than $2,000 is in controversy. 

The défendant company is engaged in doing a commercial telegraph 
business from points in Indiàna to points in lowa, as well as generally 
over the country. The plaintiff is a résident of the village of Man- 
ning, lowa, and has been for many years, known by ail the people of 
said village, and residing within a very few blocks of defendant's 
office in the village. November 3, 1902, the following message was 
given to defendant's agent at the regular office in Huntington, In- 
diàna, charges prepaid: 

"Huntington, Indiana, Nov. 3, 1902. 
"Martin H. Free, Manning, lowa: 
"Mother near death's door at Huntington. Àm with her. 

"[Signed] Ida Whittaker." 

The sender of the message, Mrs. Whittaker, is a sister of plaintiff. 
The message was. hot delivered te plaintiff until in the night of the 
6th, three days after it was deposited with the office at Huntington, 
Ind., although it was received by the défendants Mullen and Neely, 
night operators for the company at Manning, lowa, a few minutes 
after it was deposited in the office in Indiana. The failure to prompt- 
ly deliver the message to plaintiff was the resuit of gross careless- 
ness and. négligence of both the company and Mullen and Neely. 
Had the message been delivered to plaintiff promptly, as it should 
hâve been, plaintiff would hâve gone to Indiana, and would hâve seen 
his mother alive. But he was denied that privilège, because his 
mother died a few hours before the delivery of the message. By 
reason thereof he was greatly damaged, because of his mortifica- 
tion, humiliation, and grief; Such is the pétition of plaintiff. 

The pétition for removal by the company and the bond therefor 
are in the usUal form. It is also alleged that défendants Mullen 
and Neely are sham défendants, and were made défendants wrongfuUy 
and illegally>, and, f or the single purpose of preventing the company 
from renioving the case. It is also alleged that défendants Mullen 
and Neely were in the^ service of the company but a part of the time 
in Novembei', 1902, at Manning, lowa. That the only message re- 
ceived from Ida Whittaker, November 3, 1902, was addressed to 
Martin H. Freeman, and not M. H. Free, or Martin H. Free. Nei- 
ther Mullen nox Neely received said message, but the message was 
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received by one O. J. Colver, the operator in charge of defendant's 
office, who then was, and still is, a citizen of Colorado. This péti- 
tion is verified. Accompanying the pétition are the affidavits of Mul- 
len and Neely. Each of those parties says that he did not receive 
the message ; had nothing to do with the delay in its deUvery ; was 
not on duty when the message was received; but that the said Colver 
at Manning, lowa, and he alone, had to do with it. The state court 
ordered the removal, and the record was filed in due time in this court. 

The plaintiff moves to remand because the pétition for removal, 
is not properly verified. This objection is wholly without merit: 
First, because it is verified by one of défendants' counsel, showing 
himself to be in full charge of the case and possessed of knowledge 
of ail the facts of the case; and, secondly, because a vérification is 
not necessary. 

Since the décision of the Dixon Case in 179 U. S. 131, 21 Sùp. Ct. 
67, 45 L. Ed. 121, the practice has become quite common, and too 
gênerai by far, to make some one a codefendant for the sole pur- 
pose of preventing the real défendant from trying his case in a cir- 
cuit court of the United States. And, to prevent the removal, some 
citizen of the state is named as a codefendant, when the facts are that 
he was in some way only partially connected with the transaction, 
and oftentimes because upon some other occasion he had been about 
the premises. 

In this case, by a pétition not verified, plaintifif charges that the 
négligence was the joint and concurrent acts aiid omissions of the 
Company and Mullen and Neely. But MuUen and Neely, by affi- 
davit, say they were not on duty, received no message from Ida 
Whittaker; and then they say, and the verified pétition for removal 
recites, that the only message received at that office from the lady 
was received by O. J. Colver, and that such message was not ad- 
dressed to plaintifif, but to another name. If thèse things be so, then, 
when the message was deposited in the office at Huntington, Ind., 
it was not addressed to plaintiff, in which event the défendant Com- 
pany, of course, would not be liable. Or if, when deposited in the 
office in Indiana, the message was addressed to plaintiiï, as he says 
it was, but came to the lowa office addressed to another party, the 
Company would be liable, if there were damages. And on thèse facts 
it is apparent that the change in the name occurred at some relay or 
transfer office, for which neither Mullen, nor Neely, nor Colver, nor 
any other pérson in or about Manning, would in anywise be re- 
sponsible. 

Plaintiiï charges that if he had received the message he vrould 
hâve been able to go, and would hâve gone, to Indiana, and would 
hâve seert his mother before her déath. He says that the négligent 
delay in delivering the message prevented hîm from seeing her. The 
only results were that -he was subjêcted to mental anguish or grief, 
bringing upon him damages in a large sum. The message did not 
occasion any outlay ôf monéy, and he did liofmake any unneces- 
sary trip, and he was not damaged in any way, other 'than by grief. 
No doubt herein is the "urgent" reason, although not disclosed by 
plaintifï, why he deemed it necessary to prevent, at ail hazards, a 
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removal from the state court, where one rule is maintaîned as to the 
measure bf dainages, while it.îs possible that in the courts of the 
United States another rule wquld, be observed. Mentzer y., Tele- 
graph Co,, 93 lowa, 752, 62 N. "W. i, 28 L. R. A. 72, 57 Am. St. Rep. 
294. But this question is not now ruled on. And for the same rea- 
son, no doubt, perhaps with others, défendant asks that the case be 
retained in this cpurtj, , TJntil the science of law becomes an exact 
science, the courts will not be unîform in their holdings. And it 
often happens that the suprême court of a state, and the United 
States courts sitting in the state, diflfer on matters of gênerai juris- 
prudence, and then the one party seeks the one court, and the other 
party the qther court. Ail of which is quite natural. But the right 
of a party fo a removal, or of the other party to prevent a removal, 
cannot be controlled by such motives. 

Does the Dixon Case, above cited, rule this case? That case is 
so thoroughly analyzed, and what it does hold so clearly stated, 
and the true rule so forcibly presented by Judge Amidon, in the case 
of Helms, y. R. R. Co. (C. C.) 120 Fed. 389, that further discussion 
is not necessary. But, briefly stated, the IDixon Case is not in point, 
and it does not control this case, for the following reasons : It was 
a, death case. At common law there was no hability. The liability 
in the case was JDepause of a Kentucky statute. The Suprême Court 
of that state construed the statute to mean that both the company 
and the employé were jointly liable, which holding and construction 
were binding on the fédéral courts. Again, in the Dixon Case, 
the spécifie acts of negHgence were not charged in the» pétition. 
Dixon was killed by a train at a highway crossing. And it was 
charged that the death was occasioned by the joint négligence of the 
company, engineer, and fireinan, which négligence was by the high 
rate of speed of the train, and the absence of signais, ail of which 
may hâve been allowed by the rules and régulations of the company, 
as well as by the négligent acts or omissions of the engineer. But 
in the case at bar there are no such facts. The spécifie acts of nég- 
ligence are charged. And, taking the pétition as being true, the cor- 
porate défendant and ail its agents and servants performed every duty 
until after the message was received at Manning, lowa. And then 
some one on duty at the lowa office negligently failed to deliver to 
plaintifï his message. There is no lowa statute for interprétation, 
and the case présents a question of gênerai law. There was no rule, 
régulation, oT; gênerai practice of the company that brought about, 
or that could hâve brought about, the resuit. The fault, and the only 
fauJt of any individual, was of the person on duty as operator at Man- 
ning, lowa. And by reason of such fault, and that only, is the com- 
pany liable-, if the pétition be true. So that, as it seems to me, the 
Dixon Case is not ^n authority on the state of facts as récite 1 by 
plaintifif in bis petitiou. Arid while the opinion in the case cited is 
not an authority, being decided by a judge on the circuit, yet the 
présentation of the questipn is so strong that I fail to observe how 
it can be i:answe:red, and am content to follow it 

But aside frcjm ail that, what do we hâve? On the one side, the 
unsupporte;d.alif gâtions of the pétition, not verified, are to the effect 
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that ail three défendants are jointly liable, and that becâuse Mullen 
and Neely were the ôperators who received, and delàyed delivering, 
the message. On the other side, we hâve the verifiéd pétition for 
removal, supported by the afifidavits of both Mullen ànd Neely that 
they and neither of them were on duty; had nothing to do with 
either receiving or delaying the message; that the only message 
received from Ida Whittaker was addressed, not to plaintiff, but to 
another party; and that message was received by an operator by 
the name of Colver. If the removal of this casé can be prevented, 
then a Httle bit of display of the imagination, set forth in a pétition 
unsupported by any kind of proof, can render nUgatory the entire 
act of Congress upon the subject. 

The motion to remand is overruled. 

2. Défendants Mullen and Neely hâve demurred to the pétition 
on the ground that plaintiff allèges no damages. And, as before 
stated, the only damages plaintiff claims to hâve suffered are by rea- 
son of grief or mental anguish. This demurrer was submitted with- 
out argument. It will be just as well to let the demurrer stand 
tintil the company pleads, and then the whole case can be considered. 



In re TOWNE et al. 

(District Court, D. Massachusetts. March 26, 1903.) 

No. 3,748. 

1. BaNKHUPTCT — FRAtTDULBKT StATEMENT IN SCHEDULE. 

A statement by a bankrupt In his schedule that a life insurance pollcy 
was payable to his wife, when In fact It was an endowment policy, pay- 
able to his wife in case of his death, but to hlmself If he lived to the 
end of the term, which was less than two years after the flling of his 
pétition, held to hâve been made in bad faith for the purpose of mis- 
leading creditors, when considered in connection with other acts tending 
to show that the misleading statement was intentional. 
8. Same— RiOHT TO Pkovb Dbbt aftek Expiration of Year— Fkaud of 
Bankrupt. 

Bankr. Act July 1, 1898, § 57n, 30 Stat. 561, c. 541 [U. S. Comp. St. 
1901, p. 3444], providing that "claims shall not be proved against a 
bankrupt estate subséquent to one year after the adjudication," except 
in certain specifled cases, should not be so construed as to prevent proof 
of a valid claim after the expiration ol a year, where objection is not 
made by any other creditor or by the trustée, but by the bankrupt alone, 
and where the delay was caused by his own fraud in so misstating fact.s 
in his schedule as to make it appear that there was no estate for distribu- 
tion, in conséquence of which but a single small elalm was proved within 
the year. 

In Bankruptcy. On review of décision of référée rejecting proof 
of claim. 

Irwin & Hardy, for creditor. 
W, F. Kimball, for bankrupt. 

IvOWELL, District Judge. A creditor seeks to prove a debt after 
the expiration of a year from the filing of the pétition. Objection 
thereto is made by the bankrupt alone. The contention of the peti- 
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tioning'creditor is this: That ,^he :l?ankrupt, by a false and fraudu- 
lent statenient iii his^çhedule, ledthe creditor to ,believe that there 
was practiçaÛy ho estate; for distribution, so that the creditor omitted 
to proye his "debt; that thereaft;er the bankrupt turned over to his 
trustée the property fraudulently rnisdescribed in his schedule, with 
the intention that the property which he concealed, after payment in 
full of the only proved debt — a very small one — should be returned 
to him free from ail the claims of ,his creditors. The bankrupt's dis- 
charge was granted before thèse facts were known to the creditor or 
brought to the attention of the court. 

In order tO;Sustain his contention, the creditor must establish two 
propositions, one of fact and one of lawis First, that the bankrupt's 
statement in his schedule was fraudulently made ; and, second, that, 
if creditors are, led by a false and fraudulent schedule of the bankrupt 
not to prove their claims within a year, they may prove them there- 
after as against an objection made by the bankrupt alone.' 

I. The bankrupt scheduled, "One policy in United States Life Ins. 
Co. N. Y, City, for $ii000, payable to Mary E. Towne, wife of 
debtor." This was in fact a policy on the life of the bankrupt for 
$i,ooo on the 20-year endowment plan, payable, in the event of his 
death, to his wife, but, if the insured should live to October 15, 1902, 
payable to him. The pétition in bankruptcy was filed November 23, 
1900. The .tatement in the schedule was erroneous, and likely to 
mislead, inasrauch as it gave no notice of the important rights in 
the policy which belohged to the bankrupt and to his trustée in bank- 
ruptcy. The status of policies ifnore or less like this has been so 
much discussed and doubted, however, that the bankrupt's inaccu- 
rate and incomplète statement. Standing by itself, does not conclu- 
siveîy establish his fraud oi- bad faith. The court has to détermine if 
the entry ip the schedule was made in honest error or in fraud of 
creditors. The bankrupt owed the insurance company $150, and had 
pledged the policy as security for the debt. This debt he omitted 
from his schedule intentionally. His explanation of the omission 
was contradictOry and unsà^îsfactory. Had this debt been scheduled, 
the trustée and the creditors would hâve been put upon inquiry con- 
cerning the nature of the 'policy in question. The omission is some 
évidence ôf fraud. A few months after the adjudication, the trustée 
made inquiry concerning the policy. The local agent of the insur- 
ance company refused to give him any information. From the office 
of the company in New York he obtained the necessary détails, but 
then took nô fûfther action. The creditors had no notice of the 
discovery/ Smith, à proving creditor, not concerned in the présent 
pétition, sought to interrogate the bankrupt with a view to discover- 
ing concealed property, or to prevent a discharge, either or both. 
The inquiry was continued from time to time until after the expira- 
tion of the year, when the bankrupt proçured his brother to buy ofï 
Smith. The bankrupt having petitioned for his dischargè, the trus- 
tée, as required by the practice in this district, filed a report upon 
the pétition. This report objected to the discharge on the ground 
that the bankrupt had not kept proper books, that he had concealed 
property generally, and that he had bought off the creditor Smith. 
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No mention of the insurance policy was made in the trustee's report. 
The bankrupt tried to get the trustée to recall or amend this report, 
and finally they agreed that, if the bankrupt would turn over the 
policy to the trustée, the trustée would recommend his discharge. 
Why objections which had not been met should be withdrawn upon 
the removal of an objection which had not been made has not been 
explained. The policy was turned over accordingly, the discharge 
was recommended, and was granted without serions contest. 

The original misstatement made by the bankrupt concerning the in- 
surance policy, whether made in honest error or in fraud, certainly 
tended to prevent creditors from proving their debts. The bank- 
rupt's share of the policy belonged to his creditors, however the policy 
was scheduled; and, had he been actuated by an honest désire to 
carry out the purposes of the bankrupt act, he would hâve delivered 
the policy up to the trustée for the creditors' benefit as soon as its 
status was pointed out to him ; or, if he doubted the légal right of the 
trustée, he would not hâve sought to prevent his creditors from shar- 
ing in the fund when the trustee's title was established. Even if he 
originally misled his creditors in good faith, yet he is now seeking to 
take advantage of his mistake, and to prevent his creditors from shar- 
ing in property which would hâve been divided among them had they 
not been misled by his original error. The law may, in some cases, 
permit a bankrupt to avail himself of a technicality which defeats the 
reasonable opération of the bankrupt law. If this bankrupt has 
throughout acted in légal good faith, though he seeks to profit by his 
original error, it may be that his attempt will be successful. His con- 
duct, however, requires doser scrutiny than would that of a bankrupt 
contending for something morally fair and reasonable. Upon the 
whole, considering the misdescription in the schedule, the apparent at- 
tempt to mislead by omitting the debt to the insurance company, the 
buying ofï of the créditer Smith when his inquiry threatened to be in- 
convénient, and the peculiar dealings with the trustée, I find that the 
bankrupt's schedules were not prepared in good faith, but with an 
intent to mislead the creditors, which attempt he now seeks to make 
effectuai. 

2. The court has next to consider if the bankrupt can prevent the 
allowance of a claim offered for proof after the expiration of a year, 
where the delay was caused by his own fraud. The language of sec- 
tion 57n of the statute (Act July i, 1898, c. 541, 30 Stat. 561 [U. S. 
Comp. St. 1901, p. 3444]) is unqualified, but cannot, I think, be in- 
tended to govern in a case like this. The decided cases were con- 
cerned with the right of a tardy creditor to prove in compétition 
with creditors who had been diligent, not with the right of a bankrupt 
to prevent the payment of a creditor whose tardiness had been caused 
by the bankrupt's own fraud. In re Leibowitz (D. C.) 108 Ped. 617; 
In re Rhodes (D. C.) 105 Fed. 231; In re Hawk, 52 C. C. A. 536, 
114 Fed. 916; In re Moebius (D. C.) 116 Fed. 47; Bray v. Cobb 
(D. C.) 100 Fed. 270 ; In re Shafifer (D. C.) 104 Fed. 982. That ail 
creditors who hâve duly proved their claims are to be paid in full 
before the petitioner can receive anything is admitted. As against 
the bankrupt, the allowance of the proof ofïered can be supported 
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upon any one of several grounds, and it is not necessary to déter- 
mine which groiind is the : strongest. The act may be construed 
so as to allow ipïoof oi a daim which is valid against the bankrupt, 
unless objection be made by a créditer or by the trustée who repre- 
sents him; or it may be held that the act is of gênerai applica- 
tion, but that the bankrupt is hère estopped by his fraud from making 
objection to the proof. Upon wh^tever ground the décision be rest- 
ed, a provision of the bankrupt act, primarily intended to effect a 
speedy settleraent of bankrupt estâtes, should not be construed so as 
to enable a dishonest debtor by perjury to avoid his obligations while 
concealing his property frorn his trustée. It is not necessary to dé- 
cide what would be the petitioner's rights if he had been misled, not 
by the fraud of the bankrupt, but by the bankrupt's honest mistake. 
It is no answer to the creditor's contention to say that the bank- 
rupt has become liable to a criminal prosecution. This will not pay 
the créditer, and, besides, the prosecution may be barred before the 
fraud is discovered. 

Judgment of the référée reversed, and matter remanded to him, 
with direction to proceed in accordance with this opinion. 



UNITED STATES V. WÏATT. 
(District Court, D, Delaware. April 22, 1903.) 

1. Postal Laws— Offenses— Mailing Obscène, Lewd, or Lascivious Lbtter. 
The words obscène, lewd and lascivious as used In section 3893 of the 
revised statutes of the United States, as amended, hâve référence to 
that forin of immorallty which relates to sexual impnrity; and if a 
sealed letter, not written, In the proper exercise of professional duty or 
of any legitimaté calllng rendering the use of its language necessarj , 
contalns matter offensive to the . sensé ôf chastity and naturally cal- 
culated or tending to suggest to or create in the mlnd of the addressee 
of the letter llbldlnous thoughts or to excite or glve rise to sexually im- 
pure désires in the addressee, it is an offense against the statute to de- 
posit it In the mails. 

Syllabus by the Court.) 

Indictment for violation of Rev. St. § 3893, as amended [U. S. 
Comp. St. 1901, p. 2658]^ by mailing an obscène, lewd, or lascivious 

letter. =' 

William, M, Byrne, U. S. Dist. Atty. 
J. Frank Bail, for défendant. 

BRADFÔRD, District Judge (charging jury). The indictment in 
this case charges Maggie J. Wyatt, the défendant, with violating sec- 
tion 3893 of the United States revised statutes, as amended [U. S. 
Comp. St. I^I, p. 2658]. That section, as amended, in so far as it 
is pertinent to this case, provides that every obscène, lewd or lascivi- 
ous letter is non-màilaible matter and shall not be conveyed in the 

f 1. Nonmailable obscène inatter, see note to Timmons v. U. S., 30 G. 0. 
A. 79. 
See Post Office, vol. 40, Cent Dîg. S 50. 
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mails nor delivered from any post-office nor by any letter-carrier, and 
any person, who shall knowingly deposit or cause to be deposited such 
a letter for mailing or delivery, shall be punished as therein provided. 
The indictment allèges in substance that the défendant in February last 
unlawfully, wilfully and knowingly deposited or caused to be deposited 
in the post-ofKce of the United States at Harrington, in this district, 
for mailing and delivery by the post-ofïice estabHshment of the United 
States a certain obscène, lewd, or lascivious letter, enclosed in an 
envelope bearing the address of Minnie Daniels, Milford, Del. It is 
not disputed, but on the contrary it is expressly admitted, by the de- 
fendant and her counsel that the letter referred to in the indictment 
is in the handwriting of the défendant, and was by her knowingly 
deposited or caused to be deposited in the post-ofifice at Harrington, 
as alleged in the indictment. ïhat letter is in évidence before you. 
This case has been narrowed to a single question, namely, whether the 
letter in évidence is or is not an obscène, lewd, or lascivious letter with- 
in the meaning of the section of the revised statutes on which the 
indictment is founded. 

The law présumes persons charged with crime to be innocent until 
they are proved beyond a reasonable doubt to be guilty; and a rea- 
sonable doubt is not a whimsical, arbitrary or purely spéculative doubt ; 
nor a mère conjecture or guess ; but one which rests on a reasonable 
foundation. In this case, however, there is no dispute or question 
that the défendant knew the contents of the letter and deposited it or 
caused it to be deposited in the post-ofhce at Harrington for mailing 
and delivery. Knowing the contents of the letter which she herself 
had written, she is chargeable with knowledge whether the objection- 
able words contained in the letter were or were not obscène, lewd, or 
lascivious. Every one who uses the mails of the United States for 
carrying letters or other papers must take notice of what in this 
enlightened âge is meant by decency, purity and chastity in social life, 
and what must be deerted obscène, lewd and lascivious. Several wit- 
nesses hâve testified that for some years past the réputation of the de- 
fendant for peace, good order and chastity in the community in which 
she has resided during that period has been good. The purpose of 
such testimony is to enable the jury to détermine the degree of im- 
probability that the défendant who possesses such a réputation should 
hâve committed the crime for which she has been indicted. What 
weight is to be given to the good réputation of the défendant in any 
case rests solely with the jury. In this case, however, as before stated, 
it is not disputed, but admitted, that the défendant wrote and mailed 
or caused to be mailed the letter in question, and had full knowledge 
of its contents ; and having such full knowledge she is chargeable 
with knowledge whether the words complained of by the government 
were or were not obscène, lewd, or lascivious. A letter need not be 
obscène, lewd, or lascivious in each of its sentences or in ail its parts 
in order to be an obscène, lewd, or lascivious letter within the mean- 
ing of the statute. If it be obscène, lewd, or lascivious in one or more 
parts or sentences or portions of sentences it is an obscène, lewd, or 
lascivious letter within the meaning of the statute. The contents of 
a letter may be coarse, vulgar and indécent, and yet the letter not be 
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obscène, lewd, or lascivious within the meaning of the statute. It does 
not foUow from the mère fact th^t the contents of a letter are coarse, 
vulgar and indécent, that such letter must be obscène, lewd, or lascivi- 
<3us within the meaning of the statute. The words obscène, lewd and 
lascivious as used in the statute hâve référence to that form of im- 
morality which relates to sexual impurity, and a sealed letter to be 
obscène, lewd and lascivious must contain matter offensive to the 
sensé of chastity and naturally éalculated or tending to suggest to or 
create in the mind of the addressee of the letter libidinous thoughts or 
to excite or give rise to sexually impure desires in the addressee. 
Such a letter must hâve a tendency to déprave the moral sensés by 
suggesting or appealing to sexual lust, and the objectionable lan- 
guage must not hâve been used in the proper exercise of professional 
duty or ofany legitimate calling rendering the use of such language 
necessary. It is immaterial, so far as the'guilt or innocence of the de- 
fendant is concerned, whether the letter in évidence was or was not 
written in reply to any communication from another person. A 
crime committed by a défendant cannot be palliated or excused by the 
fact that it may hâve been committed at the request of another. The 
important question for your détermination is not whether the letter 
in évidence would if it had been addressed to any of the jury hâve 
created in the récipient sexual impulses. It is not necessary to a con- 
viction that such should hâve been the case. Was there or not any 
necessity or excuse for the use by the défendant of the objectionable 
language contained in the letter? And if there was not, was or was 
not that language of such. a character as necessarily to présent to the 
mind of the addressee a picture or représentation of sexual impurity or 
the indulgence of libidinous desires offensive to the sensé of chastity ? 
It is not necessary that the objectionable language in the letter in évi- 
dence should in fact hâve created impure sexual impulses or desires in 
the récipient of the letter which would not hâve existed but for the re- 
ceipt of the letter. It is sufïîcient if the objectionable language in the 
letter was used without necessity or propriety, and was of such a char- 
acter as to tend to déprave the moral sensé by presenting to the mind 
of the addressee libidinous thoughts or a picture or représentation of 
sexual impurity offensive to the sensé of chastity. It is not necessary, 
nor would it be becoming, that the court should comment to you upon 
the language employed in the letter. It is before you for your examina- 
tion. You will view it in the light of the principles of law as presented 
to you by the court and décide whether it was or not an obscène, 
lewd and lascivious letter. Unless you are Satisfîed beyond a reason- 
able doubt that the letter in évidence wasobècene, lewd and lascivious 
within the définition heretofore given you will, of course, acquit the 
défendant. But if you are satisfied beyorid a reasonable doubt that 
that letter is obscène, lewd, or lascivious in whole or in part within the 
définition heretofore given, you should return a verdict of guilty. 

The court has been requested to give you instructions on several 
points in the lang«age employed by counsel in the case. Thé charge 
of the court embraces in substance ail the propositions of law sug- 
gested by counsel in so far as those propositions are in the opinion of 
the court properly applicable to this case. The guilt or innocence of 
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the défendant is to be determined by you as intelligent and conscien- 
tious men, upon the évidence adduced in this case, and upon that 
alone. No considération of conséquences which may resuit from your 
verdict should be permitted in any manner to influence your délibéra- 
tions or control your verdict. No sentiment of animosity or of 
sympathy should be permitted to influence you in the discharge of the 
duty you hâve solemnly undertaken to perform. 



BOAED OF TKADE OF CHIGAGO, ILL., V. ELLIS et al. 
(Circuit Court, W. D. Miehigan, S. D. March 30, 1903.) 

1. PrEMMINABT InJUNCTION— BoARD of TKADE QtrOTATIONS— Unauthomzed 

Use— QuoTATioNs Obtaiked fkom Other Soukce. 

The tact that défendant receives quotations not from the complainant 
board of trade, but from an "open board of trade," the quotations of 
which are so sympathetlc that in a few moments they are identical with 
those of the complainant, will not -warrant a prelimlnary injunction. 

2. Samb— Dkfbndant's DENtAi,— Spebdïness op Final Eeabing. 

Where défendants, sued to restrain their use of board of trade quota- 
tions, deny such use, and show that they obtain the same quotations 
from another source, and issues are made or can readily be forced by 
complainant so as to procure a speedy final hearing, a prelimlnary In- 
junction will be refused. 
8. Samb— Décision in District Court op Samb Circuit — Efpect. 

Where a district court of the same circuit bas refused a board of 
trade an injunction to restrain the use of its quotations by bueket-shops 
on the ground that it is a too nearly similar concern, a prelimlnary 
injunction, sought for the same purpose, will be refused untll the ruling 
has been revlewed by the Circuit Court of Appeals. 

Henry S. Robbins and Bundy & Travis, for complainant. 
Clapperton & Owen and Thomas F. Shay, for défendants Burgett 
and others. 

E. J. Adams, for défendants Ellis and others. 

WANTY, District Judge. In this matter the application for a 
prelimlnary injunction must be denied for two reasons. The first 
is that from the showing hère it does not seem to me that a preliml- 
nary injunction is due to the complainant, nor was it at the time 
that the bill was filed. If this showing of the défendants is true, 
they were not receiving directly, or from this central organization 
at Hammond, or from anywhere else, the quotations from the com- 
plainant board of trade, but were receiving them from what is known 
as the "Open Board of Trade," the quotations of which, it is said by 
complainant's counsel, are so sympathetlc that they must be within 
a few moments, at most, identical with those of the complainant 
board of trade. The instantaneous sympathetlc change on the Open 
Board of Trade I don't think reason will quite carry out, but, if it 
would, then there would be no reason to conclude that the quotations 
that thèse people put up at the time the évidence for the bill was 
gotten, which are identical with the Chicago Board of Trade, came 
directly from the Chicago Board of Trade at ail, but might hâve 
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eonie frcmi ^soine other trading organization which had quota tions 
followmgthe Chicago Board of Tradey from the same sympathy 
that raakéls the Open Board cf Trade quotations identical with those 
of the Chicago Board of Trade. But thèse défendants say that they 
hâve not. since long before this bill was filed used thèse quotations, 
the. use of which is sought to be enjoined in this case; neither do 
they expect to use them; and they show the reason for it. If colin- 
sel for the complainant has given us a clear and lucid view of what 
the Open Board of Trade does, and how their quotations folio w 
the Clîicago Board of Trade, I cannot see how there is any reason 
for their ever using quotations from the Chicago Board of Trade, 
because they would get the identical quotations at the identical in- 
stant of tirtié from the Open Board of Trade. But, be that as it may, 
they say they hâve not used the complainant's quotations, and do 
not intend to use them, and I think, before a preliminary injunction 
should issue, there should be some reason to doubt their honesty 
in that regard. To be sure, counsel says they may shift, and, for ail 
we know, they hâve shifted this morning, and are getting the Chi- 
cago Board of Trade quotations ; but as to one of the défendants the 
case is at issue, and the complainant can take his proofs at once, 
and can put thèse people on the stand, and hâve them swear to the 
détails of their transactions in getting their quotations, and, if they 
swear falsely, they will commit a criminal offense; if they do not, 
the complainant will know exactly what they are doing. In the other 
cases the issue can be very quickly forced by the complainant, and 
proofs can be taken, and the complainant can corne hft-e, and hâve 
a final hearing, and get its permanent injunction, if entitled to it. 

But there is another reason why I would hesitate to grant the 
preliminary injunction before the final hearing of this cause, and that 
is, I understand in the Southern District ôï. Ohio, in this circuit, a 
sirailar application has been made, and the judge there has come 
to an opposite conclusion from that which was arrived at by the 
judges who hâve been quoted hère. If that is so, I should hesitate 
long on a preliminary hearing before I should take an opposite view 
to a brother district judge, who was dispensing the làw in the same 
circuit where I am sitting. A comity which exists would not compel 
me to foUow his ruling, but would suggest that, until his ruling has 
been reviewed by the Circuit Court of Appeals, I ought to follow it. 

Mr. Robbins: May I correct your honor about that? Judge 
Thompson decided an issue not hère. He did not décide any of the 
issues hère. 

The Court: He came pretty near deciding that you were the same 
thing that you accuse thèse bucket-shops of being; that there was 
no différence between you, only you were a very much larger concern 
of the same kind. If I came to the same conclusion, I couldn't give 
you a preliminary, or any other kind, of an injunction. I don't sa:y 
I should come to that conclusion, but I: should say I would hesitate 
long before taking an opposite view from Judge Thompson before 
his ruling had been reviewed by the Circuit Court of Appeals, and 
for thèse reasons I shall deny the application for a preliminary in- 
junction in this cause. 
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CITY OF NEWPORT NEWS V. POTTBR. 

(Circuit Court of Appeals, Fourth Circuit May 5, 1903,) 

No. 472. 

1. Municipal Corporations— Action on Contract— Dkfbnse op Ultra Vires. 
In an action against a city on a contract by which plaintiff was em- 
ployed to superintend tlie construction of a sewer, ttie déclaration need 
not allège that the city had power to make the contract, which will be 
presumed, as well as that such authority was properly exercised; the 
contract being on its face valid and witliin the scope of tlie gênerai pow- 
ers of the city. 

8. Déclaration in Assumpsit— Sufpioibnct dnder Virqinia Code. 

Under Code Va. 1887, § 3272, whIch provides that on demurrer the 
court shall not regard any defect or imperfection in a déclaration unless 
there be omitted something so essential to the action that judgment ac- 
cording to law and the very right of the cause cannot be given, a com- 
mun count of indebitatus for services rendered, in a déclaration in as- 
suœpsit, is not subject to demurrer because of the omission of the usual 
allégation of a promise to pay. 

8. Coktract — Action by One not a Partt— Virginia Statdte. 

Under Code Va. 1887, § 2415, which provides that, if a covenant or 
promise be made for the sole beneflt of a person with whom it is not 
made, such person may maintain an action thereon in his own name, 
where a contract with a city for the construction of a sewer required 
the city to deduct from the amount due the contracter a specifled sum 
for each day's delay in the completion of the worlc beyond a time speci- 
fled, and to pay such sum to the engineer employed by the city to super- 
intend the work, the engineer may maintain an action on such covenant 
in his own name. 

4 Asshmpsit — Evidence. 

Under a count in indebitatus assumpsit for services rendered, évidence 
is admissible to prove the value of such services. 

6. Contracts— Construction. 

Provisions of an ordinance construed lu relation to the right to com- 
pensation of an engineer, who was thereby directed to take charge of 
the completion of a sewerage System after its abandonment by the con- 
tracter. 

6. Same— Entirett. 

An engineer employed by contract with a city to supervise and Inspect 
the work of a contracter in constructing a sewer System, who, after the 
abandonment of the work by the contracter, was directed by a resolution 
of the city council to take charge of the completion of the same, may 
maintain an action to recover for the services so rendered on a quantum 
meruit, and his right to recover is not precluded by the fact that he may 
hâve failed to perform some of the duties required by his prior contract. 

7. Evidence — Proof op Indebtedness— Payment Made in Compromise. 

Evidence of a compromise and settlement between a city and a con- 
tracter, which has been executed and under which the city paid a sum 
to the contracter for work done under the contract, is admissible In évi- 
dence against the city in an action by a third person to establish the 
fact and amount of the city's indebtedness to the contracter. 

8. Municipal Corporations— Power to Contract — Implied Obligations. 

A provision of a city charter that "ail contracts for the érection and 
construction of public improvements shall be let to the lowest responsible 
bidder" has no application to the employment of an engineer to super- 
vise the work of a contractor or to repair and complète work only par- 

1 1. See Municipal Corporations, vol. 36, Cent. Dig. §§ 910, 2203, 2206, 
122 F,— 21 
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tially completed by the contractor, where such work Ib done at the con- 
tractor's expense, and the dty may obllgate itself by implication to pay 
for the services so rendered. 

9. SaMB— VAtlDlTT OF CONTRAOT FOR PUBLIC WoRK— NOTICE TO BiDDERS. 

A provision of a city charter that contracts for public improvements 
shall be let to the lowest bidder, and that "notice shall be given thirty 
days before the work is flnally let by advertisement In one or more news- 
papers," does not render a contract Invalid because only 29 days Inter- 
vened between the date of the first notice and the openlng pf the blds, 
"where the contract was not let until some weeks later, nor does it require 
the notice to be published daily during the 30 days, a single publication 
being sufflcient. 

10. Same — Waiver of Conditions. 

A modification of a contract by a city, or a waiver of conditions there- 
in, found to be prejudicial to its interests, may be made by implication. 

In Error to the Circuit Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

R. G. Bickford and J. A. Massie, for plaintiflf in error. 

O. D. Batchelor and W. R. Perkins, for défendant in error. 

Before GOFF and SIMONTON, Circuit Judges, and McDOW- 
ElrL, District Judge. 

McDOWELL, District Judge. This is an action of assumpsit 
brought in the Circuit Court for the Eastern District of Virginia by 
Alexander Potter, a citizen of New York, against the city of Newport 
News. There was a verdict aild judgment for $4,000 and costs in 
favor of the plaintiff below. The case is brought hère by the city 
on writ of error. In March, 1898, bids were invited by the city for 
the construction of a sewer System, the plans and spécifications for 
which had been previously prepared by Mr. Potter, and on June 23, 
1898, the city council by resolution awarded the contract to the low- 
est bidders, M. Honan & Sons. On June 25th a written contract, 
which had been drafted by Potter, was signed by Honan & Sons, 
and was executed under its seal by the city. Clauses 10 and 23 of 
this contract, which will be called the Honan contract, must be hère 
set out for a proper understanding of some of the controverted ques- 
tions in this case. 

"Clause 10. In case of any unnecessary or inexcusable delay in the gênerai 
conduct of the work, the engineer will notify the contractor in writing to that 
efiCect. If the contractor should not, in flve days thereafter, take such 
measures as wlU, in the judgment of the engineer, insure the satisfactory 
completion of the work in the specifled time, the engineer may then, by and 
with the consent of the council, notify the aforesaid contractor to discontinue 
ail work under this contract, and it is hereby agreed that the contractor is 
to immediately respect said notice and stop work. The engineer shall there- 
upon hâve the power to take such and as many persons as he may deem ad- 
visable, by contract or otherwise, to work at and complète the work herein 
described, and to use such materials as he may find upon the Une of said 
work, or to procure other materials for the completion of the same, and to 
charge the expense of said labor and the material to the aforesaid contractor, 
and the expense so charged shall be deducted and paid to the parties of the 
flrst part out of such moneys as may then be due to the said contractor under 
and by virtue of this agreement, or any part thereof ; and in case such ex- 
pense is less tban the sum wblch would bave been payable under this con- 
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tract if the same had been completed by tlie party of the second part, the 
contracter shall be entitled to receive tbe différence. If the expense is 
greater, then the bondsman will be called upon to make good the différence." 
"Clause 23. Construction work must begin as soon as practicable and ail of 
the work enumerated in this contract and spécifications shall be entirely com- 
pleted and ready for acceptance on or before the first day of December, 1898. 
And it is distinctly understood that the time specifled for the completion of 
said work is of the essence of this contract, and said contraetor shall not be 
entitled to claim performance of this contract unless the -work is entirely 
completed In every respect on or before the date specifled. If the contracter 
is permitted to finish the work there shall be deducted from money due the 
party of the second part the sum of twenty-five (25) dollars per day for each 
and every day's delay in the completion beyond the time set in this contract 
for engineering and inspection, which amount shall be paid to the engineer. 
And the said party of the flrst part agrées to pay to the party of the second 
part an equal per diem amount for each and every day the work is completed 
before the date set for completion to be paid by the engineer." 

On June 27, 1898, a written contract, the terms of which had in 
the main been previously agreed on, between Potter and the city 
was executed. By this contract Potter agreed to supervise and su- 
perintend the construction of the sewer System, and to provide at 
his own expense such engineers, inspectors, and other employés 
as might be necessary to secure compliance by the contraetor with 
the pl^ns and spécifications. He was also to give to tlie work so 
much of his own time and talents as might be needed to thoroughly 
protect the interests of the city, and to sec that the work of the con- 
tractors was done in a complète and satisfactory manner. For such 
services the city agreed to pay Potter 6^ per cent, of whatever sums 
might .become due to Honan &. Sons, to be paid as installments be- 
came payable to the contractors. 

Early in the progress of the work it was unexpectedly found that 
the pipe lines in many places passed through quicksand. This so 
much increased the difficulties and cost of the work that Honan & 
Sons, after some months of efifort, ceased to attempt a compliance 
with their contract, and on January 24, 189g, abandoned the still in- 
complète work. Under clause 10 of the contract, notice having been 
given without efïect, the council by resolution of February 4, 1899, 
formally ordered Honan & Sons to cease work. Whea Honan & 
Sons made the contract with the city they gave a bond for $40,000, 
conditioned on compliance with the contract. The surety on this 
bond had been indemnifîed by a counter bond made by the Delaware 
County Trust, Safe Deposit & Title Insurance Company, and to this 
Company — ^to be hereafter called the Delaware Company — Honan & 
Sons assigned their contract with the city. On February 8, 1899, 
the Delaware Company proposed that it would take up and finish 
the contract of Honan & Sons. By resolution of March 8, 1899, 
this proposition, with some additions to be hereafter mentioned, 
was accepted. The Delaware Company took up the work on or 
very shortly after March 8th, and continued at it until October 3, 
1899, when it ceased work, leaving the System in an unsatisfactory 
condition. The city paid the Delaware Company in installments un- 
til July I, 1899, but refused to pay for the work done between July l 
and October 3, 1899, and it was not until a compromise was effected 
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between the company and the city, in December, 1900, that any pay- 
ment was made to the company for this part of the work. 

On November 9, 189g, a resolution was adopted, which, in so far 
as is now material, reads as foUows : 

"Whereas, the Delaware Côunty Trust, Safe Deposit and Tltle Insurance 
Company falled to construct, clean, and repair the sewer System of this city, 
in accordance wlth the provisions of its contract with said city, within the 
time limlted by said contract; and whereas, the said company has, since the 
expiration of its time limlt, stopped work on the said sewers, and has done 
no worli under the said contract or in the construction, cleaning, and com- 
pleting the said sewers thereunder, slnce the 3d day of October, 1899; and 
whereas, the said company did, on the 3d day of October, 1899, notify the 
couneil that It had or intended to abandon its contract and to cease said work; 
and whereas, the said company was notified on the 19th day of October, 1899, 
that its work had been and was being unnecessarily and inexcusably delayed, 
and to take such measures as would insure the satisfactory construction, 
cleaning, and completlon of said work under Its contract; and whereas, no 
measures of the kind required hâve been taken, and the said company has 
no apparent design of performîng its said contract, and of constructing, clean- 
ing, and completing the sewers in accordance therewith; and whereas, the 
said sewers hâve not been sufficlently and satisfactorily constructed, aud 
those that are built are partially fiUed with sand and other obstructions, and 
are totally unflt for service as sanitary sewers, and in their présent condi- 
tion useless for that purpose: * * • (i) Be it ordained by the common 
couneil of the city of Newport News that Alexander Potter, the engineer who 
has been supervising the construction of the said sewers, be, and he is hereby, 
authorized, empowered, and directed to take up and continue the work under 
the provisions of the aforesaid contract, and to construct such sewers as the 
said contract provided for, which remain unconstrueted, and to remove ail ob- 
structions from and thoroughiy cleanse and repair ail of the said sewers 
which hâve been or may be constructed under the provisions of the said 
contract, so that the said sewers may be made into a servlceable ànd flrst- 
class System of sanitary sewers, as contemplated and provided In the aforesaid 
contract, and to properly place sewer pipe wherever the same may hâve been 
left out in the work of construction. The work shall be done under the super- 
vision of the spécial committee on sewers of this couneil; that the said 
Alexander Potter be, and he is hereby, in order to properly perform the said 
work, authorized and empowered, by and with the advice and consent of the 
said spécial committee on sewers, to employ such laborers, mechanics, and 
foremen as may be necessary to satisfactorily and expedltiously carry out the 
object of this ordinance. ♦ * • (4) That Alexander Potter, the engineer, 
shall not reçoive, by reason of the passage of this ordinance or for any work 
done hereunder, any compensation in addition to what he may be entitled to 
under his contract with the city for superlntending the sewer construction 
work in this city." 

Potter was paid the 6j^ per cent, on ail sums paid the contracter 
prior to November 9, 1899, and had received practically ail of thèse 
payments before that date. Honan & Sons paid him the $25 per day 
for the time they continued at work after December i, 1898, and the 
Delaware Company paid him the same per diem until July i, 189g. 
This action was brought to recover $8,150, being the $25 per day 
from July i, 1899, to July 16, 1900, at which time Potter had been 
ordered by the city to stop work. The first count of the amended 
déclaration is based on the theory of an express contract right on 
the part of Potter to hâve $25 per day for the services of himself 
and his employés. The second and third counts — there are but three 
counts — read as foUows: 
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"And for this also, to wit, that the défendant îs Indebted to plaintiff in the 
sum o£ $8,150, with interest thereon from the 16th day of July, ISOO, for other 
money by the said défendant, before that time, had and reeeived to and for 
the use of sald plaintiff, which sum the défendant then and there faithfuUy 
promised to pay to plaintiff when it, the défendant, should be thereunto after- 
wards requested. 

"And for this also, to wit, that the défendant is indebted to the plaintiff in 
the sum of $8,160.00, with Interest thereon from the 16th day of July, 1900, 
for services rendered the défendant by the plaintiff at the spécial instance and 
request of the défendant." 

The city demurred to the amended déclaration, and to each count, 
and filed written grounds of demurrer. The demurrer was overruled. 
Thereupon the city filed a plea of non assumpsit and several spécial 
pleas, on which issue was joined, raising several of the points to be 
hereinafter considered. The iîrst assignments of error are based on 
the action of the trial court in overruling the demurrer. 

The first ground of demurrer is that the déclaration does not in 
any count allège that the city "had authority to make the contract 
or incur indebtedness." In 14 Ency. PI. & Pr. p. 243, it is said: 
"When a municipal corporation seeks to avoid its contract on the 
ground of its want of power to contract, and the contract is not upon 
its face necessarily beyond the scope of its authority, its authority 
to make such contract will be presumed, and in an action on the 
contract the défense of ultra vires must be both pleaded and proved." 
See, also, 5 Ency. PI. & Pr. pp. 95, 96; i Dill. Munie. Corps. (4th 
Ed.) § 457; 4 Thomp. Corps. § 5644; Green's Brice, Ultra Vires, 
p. 37. Certainly a contract for supervising the construction of a city 
sewer is not upon its face necessarily beyond the scope of the city's 
authority. This ground of demurrer was not well taken. 

The second ground of demurrer is that it is not alleged that "the 
said contract was let and concluded as prescribed by the city charter." 
Without mentioning other reasons why this ground of demurrer is 
bad, it is sufficient to say that the authorities above cited fully sustain 
the action of the trial court in this respect. 

The third ground of demurrer is "that the said déclaration does 
not, nor does any count thereof, contain any allégation sufïiciently 
certain that the défendant promised to pay plaintifï the sum declared 
for in said déclaration." In the first and second counts the alléga- 
tion of the promise to pay is made. This ground therefore relates 
only to the third count, which is the common count of indebitatus for 
services rendered, omitting the usual allégation of a promise to pay. 
Under the strict rule of the common law, this allégation is necessary. 
I Chitty, PI. (i6th Am. Ed.) pp. 392, 394; 4 Minor's Insts. (3d. Ed.) 
p. 697; Cooke V. Simms, 2 Call. 39; Winston v. Francisco. 2 Wash. 
(Va.) 188; Sexton v. Holmes, 3 Munf. 566; Wooddy v. Flournoy, 
6 Munf. 506. But contra, Andrews' Stephens, PL, note, pp. iio, m. 
However, section 3272, Code Va. 1887, reads: 

"On a demurrer * • * the court shall not regard any defect or Im- 
perfection in the déclaration or pleadings, whether it bas been heretofore 
deemed mispleading or insulflcient pleading or not, unless there be omitted 
something so essential to the action or defence, that judgment according to 
law and the very right of the cause, can not be given. • * •" 
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This statute, taken from 27 Eliz. c. 5, first appeared in the Code 
of 1819(1 Rev. Code 1819, p. 511, c. 128, § loi), subséquent to the 
institution of the cause of Wooddy v. Flournoy, supra. Our at-- 
tention has not been called to, nor hâve we found, any Virginia case 
decided since this statute was enacted which holds that a promise 
to pay mtist be alleged in the common count of indebitatus assumpsit. 

When the plaintifif allèges that the défendant is indebted to him 
for services rendered at the request of the défendant he has said 
enough to imply a promise by tlie défendant to pay for the services. 
The common-law rule requiring that a promise, not expressly made 
but implied by law, must be averred, is so highly technical that we 
cannot, having in view the statute above quoted, hold that the trial 
court committed error in refusing to sustain the demurrer on this 
ground. 

The grounds of demurrer numbered 4 and 5, being assignments 
of error of the same numbers, hâve been abandoned, as hâve also 
assignments numbered 8, 9, 13, 14, 16, 17, 18, 19, 20, 21, 23, and 33. 
Assignments 7 and. 12 we consider of insufRcient merit to warrant 
discussion. 

The sixth ground of demurrer — ^being the sixth assignment of 
error — is based on the idea that as Potter was not a party to the 
Honan contract he cannot base a right of action thereon. The first 
count in the déclaration sets out clause 23 of the Honan contract; 
allèges that the city permitted Honan & Sons to finish the work; 
and that in pursuance of such permission Honan & Sons, their as- 
signs, and those acting for them and at their risk, continued the 
work until July 16, 1900. In this count the contract between the 
city and Potter is also referred to as showing the nature of the serv- 
ices to be rendered by Potter. By section 2415, Code Va. 1887, it is 
provided: 

"When Person not Named a Party, or Named Jointly wlth Others, May 
Take or Sue under Instrument. — An immédiate estate or Interest in or the 
benefit of a condition respecting any estate may be talcen by a person under 
an Instrument, although he be not a party thereto; and If a covenant or 
promise be made for the sole benefit of a person with wbom it is not made, 
or with whom It is made jointly with others, such person may maintain in his 
own name any action thereon, which he might maintain in case it had been 
made with him only, and the considération had moved from him to the party 
maliing such covenant or promise." 

It is urged upon us that this statute does not give Potter the right 
to base an action on clause 23 of the Honan contract. It is said 
that the covenant in that clause is not solely for Potter's benefit, but 
partly for the benefit of the city, and that the benefit to Potter is 
only incidental. We think the statute was enacted for a double pur- 
pose. One was to change the rule of the common law that one not 
a party to a deed inter partes could not sue for a breach of a cove- 
nant therein made for his benefit. The other purpose was to change 
the common-law rule that a suit for breach of a covenant made with 
two persons for the benefit of one of them must be jointly brought 
by both the covenantees. Hence the words "sole benefit" in the 
statute are not to be construed as relating to the covenantor, but 
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as relatîng to the other joint covenantee. The covenant in clause 
23 was certainly net made for the benefit of Honan & Sons. As be- 
tween them and Potter, the covenant -s for the sole benefit of the 
latter. It follows that it is immaterial whether or not the covenant 
was intended to benefit the city, and it is also immaterial whether it 
was intended primarily or incidentally to benefit Potter. But as the 
question has been raised we may say that we regard clause 23 as 
having been intended primarily to compensate Potter in ease of de- 
lay in completion of the work beyond the contract period, and was 
intended to be of benefit to the city only incidentally, in that it penal- 
ized delay by the contracter. See i Chitty, PL 4, 5 ; 3 Rob. (New) 
Pr. 16-23; Ross v. Milne, 12 Leigh, 209, 37 Am. Dec. 646; Jones 
V. Thomas, 21 Grat. 96; Clemmitt v. Ins. Co., 76 Va. 360. In this 
connection, as explaining the anomaly of an action of assumpsit on 
a sealed instrument, it is to be noted that by a récent Virginia stat- 
ute it is provided that assumpsit may be maintained in any case in 
which an action of covenant will lie. Acts 1897-98, p. 103, c. 96. 

The tenth assignment of error is based on the action of the trial 
court in allowing the Honan contract to be read in évidence. The 
sole ground of objection is the one just considered under the sixth 
assignment, that as Potter was not a party to the contract he could 
not sue on it. The contract was properly admitted as proving the 
express contract relied on in the first count. It was also admissible 
as tending to prove the value put on Potter's services by the city, 
which, as will be shown later, was a question properly submitted to 
the jury. 

We defer examination of the eleventh assignment, as requested by 
counsel, until we reach the twenty-sixth assignment. 

The fifteenth assignment questions the propriety of the action of 
the trial court in allowing the following question to be asked, and 
answered by Potter: "What do you consider the value of your 
services per day from July i, 1899, ^^ J^^Y ^^> 1900?" The sole 
ground of objection is that there is no count in the déclaration under 
which this évidence is admissible, as the third count is bad for want 
of an allégation of a promise to pay. We hâve sufificiently considered 
this objection to the third count. It is true that the third count is 
not technically a quantum meruit count. But the use of the technical 
quantum meruit has been abandoned in practice (4 Minor's Insts. 700 ; 
2 Ency. PI. & Pr. 1002), because under the indebitatus count for 
work done, etc. — which the third count is — évidence of the value of 
the services rendered is admissible, and there is no necessity for 
the use of the quantum meruit, strictly so called. "In an action 
of indebitatus assumpsit, the plaintifï may prove that the work was 
done at the defendant's request, and the value of it." B. & O. R. 
Co. V. Polly, 14 Grat. 455. 

The instructions given the jury are as follows: 

"That the rlght of the plaintifif to reeover In this case Is limited to STiCh 
services as were performed by him between the period commencing on the Ist 
day of July, 1899, and ending on the 16th day of July, 1900; and that the sald 
plaintifC Is entltled to reeover such amount as his services were reasonably 
worth for the work performed by him during the said period, such recovery, 
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however, not to exceed tfae rate of twenty-flve dollars ($25.00) per secular 
day. 

"And they are further charged that, i£ they believe from the évidence that 
the plaintiff falled to perform his duty as such engineer, then they may make 
such déduction on account of sueh failure as to tbem may seem riglit and 
proper nnder ail the circumstaiices. 

"And they are further charged that, if they believe the plaintiff falled to 
discharge any particular duty by and veith the aequiescence and consent of 
the défendant, such failure should not be charged against him. 

"And they are further chai d that if they believe from the évidence that 
the plaintiff, without the consent and aequiescence of the défendant, per- 
mitted the contracter tô deviate from the contract, or that the plaintiff with- 
out such consent and aequiescence did not provide for a sufScient inspection 
of the said work and materlal, and that such déviation from the contract, 
and failure to provide for Inspection, was a careless and négligent per- 
formance of the duties imposed upon the plaintiff, and that as a resuit thereof 
the sevrer System of the said City was improperly constructed, and Is a source 
of continuai expeuse to the city, then they should conslder such négligence, 
and the injury ta the city therefrom, in arriving at their verdict. 

"They are further instructed and charged that the mère circumstances of 
the city's rétention of the plaintiff in its employ does not, of itself, establlsh 
aequiescence on its part in any particular method of the discharge of his 
duties in the premises." 

We may hère consider the nature of Potter's right of recovery. 
We do not find in either of the contracts of June 25 and June 27, 
1898, any express contract right on the part of Potter to the per 
diem, except in the event that the work was protracted later than 
December i, 1898, and in the event that the contracter was permitted 
to continue at the work. P^or the period from July i to November 
9, 1899, Potter's right of recovery should, we think, hâve been based 
on the express contract right given him by clause 23 of the Honan 
contract. But we do not perceive that the view taken by the trial 
court — basing Potter's right of recovery on the value of his services — 
as to this period was prejudicial to the city. The contract provided 
that the city should deduct from the contracter and pay to Potter 
$25 per day. The évidence offered of the value of his services put 
$25 /per day as the value. The court instructed that he might recover 
the value of his services, subject to ail proper déductions, not exceed- 
ing $25 per day. Certainly the city cannot complain of this. 

The question now arises as to the propriety of the instructions 
in so far as they allowed a recovery based on an implied contract 
that the city should pay Potter the value of his services for the period 
from November g, 1899, to July 16, 1900. Inasmuch as the services 
were performed, were of value to the city, and as the benefit thereof 
was accepted by the city, we can conceive of no reason why Potter 
should not hâve recovered therefor, unless it be that one or both 
of the following contentions made by the city are sound: (i) That 
the written contract of June 27, 1898, between Potter and the city 
is his only ground of recovery, and excludes a right of recovery based 
on an implied contract; and (2) that clause 4 of the resolution of 
November 9, 1899, prevents any recovery for services rendered after 
that date. 

The written contract of June 27, 1898, is not, as we think. the 
(express) contract sued on. It merely spécifies the services to be per- 
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formed by the engineer. The intent of the parties, as gathered from 
both this contract and the Honan contract, was that the city should 
pay the engineer a sum equal to 6>2 per cent, of the contract priée 
of the System for services which it was anticipated would extend over 
the period from July i to December i, 1898. If the contractor ac- 
complished the work in less time, the city was to deduct from the 
amount that would otherwise hâve been paid to the engineer $25 
for each day short of the contract period and pay it to the contractor. 
If the contractor did not finish witliin contract time, and was permitted 
to continue the work, the city was to deduct from the sums that 
would be otherwise payable to the contractor $25 for each day be- 
yond the contract period, and pay thèse sums to the engineer. In 
other words, the contract of June 27th does not provide for, or re- 
late to, services performed after December i, 1898, further than to 
specify the nature of the duties to be performed by Mr. Potter in 
supervising and inspecting the work. 

The contention that clause 4 of the resolution of Noveniber 9, 
1899, prevents any recovery for services rendered thereafter, does 
not strike us as sound. The testimony was that the percentage on 
the sums to be paid to the contractors provided for by the contract 
of June 27, 1898, had practically ail been paid to Potter before the 
passage of this resolution. We cannot conceive that the council in- 
tended by this resolution that the engineer should for an indefinite 
period (which in fact extended for about eight months) continue to 
give his own time and skill and that of assistants employed at his 
expense without adéquate compensation. The period for which he 
was to give the services of himself and his assistants for the per- 
centage alone had long since passed. Previous to the date of this 
resolution the duties of the engineer and his employés were merely 
to inspect and supervise the work of the contractors. Under this 
resolution the engineer had the additional duty of employing laborers, 
and, in eiïect, of executing, instead of merely supervising, the work. 
In view of the disappointments suffered by the city, it was not unrea- 
sonable for the council to suppose that Mr. Potter would be willing 
to assume some increase of labor and responsibility without addi- 
tional compensation. And it was, we think, the sole intent of clause 
4 to prevent any claim by Potter for compensation in excess of $25 
per day. The language in that clause — "his contract with the city" — 
should be construed as referring to his supposed rights under clause 
23 of the Honan contract. He had ever since December i, 1898, 
been receiving the per diem as well as the percentage. That the city 
intended that Potter should continue to work, and should increase his 
labors, for the siender compensation of 63^ per cent, of such sums 
as might thereafter be paid mainly for labor in repairing and cleaning 
the sewers, is not reasonable on its face, and becomes very unrea- 
sonable when we recall that ail the expenses to be incurred under this 
resolution were to be charged to the Delaware Company. In other 
words, the city had neither the right to expect Potter to relinquish his 
claim to the per diem, nor any great interest in asking him to do so. 
When the city first employed Mr. Potter it agreed to pay for services 
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expected to extend froin July i to December i, 1898, J>4 per cent, 
of $7S'9o6.7S— à rate of over $32 per day. , In the resolution of No- 
vember 9, 1899, the sum of $S,ooo was appropriated to cover the 
cost of the work contemplated by that resolution. The time actually 
used by Mr. Potter for this work, until he was ordered by the city 
to leave it still unfînished, was about eight months. Unless the coun- 
cil contemplated that the work would be finished within 10 or 12 
days — ànd we know from the évidence that the council had no such 
idea — ^we cannot, with any show of reason or justice, give to clause 4 
the construction now contended for by the city. 

The contention that there was no compétent évidence that money 
became due to the contractor will be discussed more appropriately 
in another connection. 

Assignment 22 will be considered later. 

Assignment 24 is to the action of the trial court in refusing to 
give the following instruction : 

"The court Instructs the jury if they Taelieve from the évidence that the 
plaintifC never performed the duties of inspection required of him in his con- 
tract with the city, he is not entitled to recover in this action." 

We do not perceive any errer in the action of the court below in 
refusing the instruction. As We view the case, there was no express 
contract covering ail of the services sued for. We hâve heretofore 
expressed the opinion that the third count in the déclaration is good. 
The doctrine of entire contracts does not seem to us to be at ail 
applicable hère. 3 Miner 's Insts. 331, 332; 3 Am. & Eng. Ency. 
916 et seq. ; Burdine v. Burdine, 98 Va. 515, 36 S. E. 992, 81 Am. 
St. Rep. 741 ; Matthews v. Jenkins, 80 Va. 463. 

Assignment 25 is based on the refusai of the trial court to give the 
following instruction : 

"The court instructs the jury that the provisions in the contract betvreen 
M. Honan & Sons and the city of Newport News for the déduction of the sum 
of $25 per day to be paid to the engineer gives no right to the plaintiffl in this 
case, and he is not entitled to recover thereon." 

Inasmuch as the court below by the instructions given the jury 
based the plaintifï's right of recovery solely on the third count in 
the déclaration, it is difficult to perceive how the city was prejudiced 
by the refusai to give this instruction. The instructions actually 
given in eflfect directed the jury that they could not find for the plaintiff 
on the theory that clause 23 of the Honan contract gave him a right 
to the per diem. 

It is in this connection contended that no money became due to 
Honan & Sons. The resolution of March 8, 1899, in response to a 
proposai by the Delaware Company that it be allowed to "take up 
and finish" the Honan contract, provided that the said company be 
given the right "to finish * * * the sewerage System * * * 
under the contract of June 25, 1898, * * * according to the 
terms thereof." The commencement of work by the company to "be 
construed to be an assumption of ail the provisions of said contract." 
This resolution provided an additional penalty in case the Delaware 
Company failed to complète the work within a specified period, but 
it did not expressly or impliedly abrogate clause 23 of the Honan 
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contract. For the period from July i, 1899, until the resolution of 
November 9, 1899, went into effect, it is, we think, essential to Pot- 
ter's right of recovery that raoney become due from the city to the 
contracter. In so far as it may be said that money did not become 
due to Honan & Sons, this contention is a mère verbal quibble, if 
money became due to the Delaware Company. This company was 
Honan's successor, and stood in Honan's shoes. That a large amount 
of money became due to the Delaware Company was conclusively 
shown by the évidence of the compromise made in December, 1900. 
Under this compromise the city paid the Delaware Company $25,333. 
Evidence of this compromise was objected to by the city — this being 
the eleventh assignment of error — but we think the court below 
properly admitted it. The doctrine that ofïers of compromise are 
inadmissible is not applicable hère. The compromise had been exe- 
cuted prior to this trial, and it was not a compromise to which Potter 
was a party. The authorities cited in the brief of counsel for the 
city do not seem to us to support their contention. 

Assignment 26 is based on the refusai of the trial court to instruct 
the jury that the plaintifï could not recover on the second count in 
the déclaration, for money had and received. We think it unneces- 
sary to détermine the propriety of an instruction that the plaintifï 
could recover under the second count. It is sufficient to say that 
the trial court in efifect instructed as was hère asked by the city, and 
no error prejudicial to the city can be hère found. 

Assignnients 27 and 34 are based on the action of the court below 
in refuëing an instruction that the plaintiff could not recover on the 
third count, and in giving the instructions that were given. We 
hâve suiîîciently explained our reasons for approving the action of 
the trial court in this respect. While that court did not adopt the 
view that Potter's right of recovery for services rendered from July 
I to November 9, 1889, was an express contract right, and based 
his right solely on the value of his services, the city was not prejudiced 
thereby. 

In this connection it is urged that the city could not render itself 
liable on an implied contract. Counsel rely on the clause in the 
city's charter reading: "Ail contracts for the érection and con- 
struction of public improvements shall be let to the lowest responsible 
bidder. * * *" If the city had desired the services of a counsel- 
lor at law concerning some contemplated public miprovements, it 
would not be seriously contended that the lowest responsible bidder 
must hâve been employed. And it seems to us that the services of 
a Consulting and supervising engineer are in the same category as 
those of a légal adviser. Moreover, the implied contract between 
Potter and the city, under the resolution of November gth, was that 
he should be paid for his services in connection with completing, 
cleaning, and repairing the partially completed work. And this was 
to be donc at the expense of a contractor to whom, in efifect, the 
érection and construction of the System had been, as will be shown 
hereinafter, duly let after advertisement and compétitive bidding. We 
do not think the provision of the charter referred to is applicable 
to this State of facts. 
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We sliould hère consider the question of ultra vires so pressed by 
counsel for the city, and made the basis of numerous assignments 
of errors. The clause of the city charter above quoted continues as 
follows : "And notice shall be given thirty days before the work is 
finally let, by advertisement in one or more newspapers." The adver- 
tisement preceding the contract with Honan first appeared on March 
2, 1898, and was published only in weekly newspapers. It announced 
that bids would be received on March 31, 1898, and that the spécifica- 
tions would be ready for examination on March 15, 1898. The con- 
tract was not "finally let" to Honan until late in June, 1898. The 
charter does not require that notice shall be given 30 days before 
the bids are made, but 30 days before the work is finally let. Nor 
can we read the charter as requiring that the advertisement be pub- 
lished on each of the 30 days. "Notice shall be given thirty days 
before the work is finally let in one or more newspapers." We 
think a single insertion would sufifice under this requirement, and in 
fact numerous insertions were made in each of several newspapers. 
See Turnpike Co. v. Ward, 13 Ohio, 120, 42 Am. Dec. 191 ; Craig 
v. Fox, 16 Ohio, 563; Andrews v. Railroad, 14 Ind. 169; Wood- 
ward V. Collett (Ky.) 48 S. W. 164; Weld v. Rees, 48 111. 428; Jen- 
kins V. Pierce, 98 111. 646. The fact that the spécifications were not 
exhibited prior to March 15, 1898, does not seem to require an ex- 
tended discussion. The charter does not contain any express pro- 
vision on the subject ; its implied requirement is merely that spécifica- 
tions be provided a reasonable time in advance of the bidding. And 
the time allowed in this instance seems to us sufîicient. 

In view of what we hâve heretofore said, we see no necessity for 
discussing the 28th, 29th, 30th, and 3ist assignments. The trial 
court committed no error in refusing thèse instructions. 

The 32d, 3Sth, and 36th assignments are based upon the refusai of 
the court to charge that any failure by Potter as to inspection should 
be considered and deducted for, although the council knew of such 
failures, and upon the giving by the court of the instruction above 
quoted touching this feature of the case. The charge of a failure by 
JPotter to perform his duties was based chiefîy on the fact that for 
a considérable time while Honan was at work Potter had no in- 
spectors on duty. This fact came to the attention of the council, 
and because of it he was summoned to appear before that body to 
show cause why he should not be dismissed. He appeared before 
the council, and must hâve satisfîed the members that his action was 
justifiable. The council did not dismiss him. It took no affirmative 
action at ail. In the language of the mayor, Potter "talked them ail 
down." Under the évidence, we think that the city was not prejudiced 
by the refusai to instruct as it requested, as the instructions given 
fairly and fully covered every phase of the évidence. The action of 
the council, acquiescing in the engineer's view, that it was to the 
interest of the city at that juncture to make no inspection of Honan's 
work, was not a rescission, but at most a mère modification, of the 
contract between them. A modification of a contract, or a waiver of 
conditions in a contract found to be prejudicial to its interests, can be 
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made by a municipal corporation by implication, i Dill. Mun. Corp. 
(4th Ed.) § 451; Messenger v. Buffalo, 21 N. Y. 199; Randolph 
County V. Post, 93 U. S. 502, 23 L. Ed. 957. 

The 34th, 35th, 36th, and 37th assignments hâve been sufficiently 
discussed heretofore. The 38th assignment — because the court re- 
fused to set aside the verdict, or, in other words, because the motion 
for a new trial was overruled— is not reviewable hère. 2 Foster's 
Fed. Pr. (2d Ed.) § 376; Prichard v. Budd, 22 C. C. A. 504, ^6 Fed. 
710. 

Assignment 22 is that the court erred in overruling the motion 
made by défendant at the close of the testimony and before the 
charge. We hâve not found in the record what this motion was or 
that an exception was taken. However, if we go to the brief to learn 
that the motion was that the jury be directed to find a verdict for 
the défendant, every reason urged in support of this assignment of 
error has already been considered, and our approval of the action of 
the trial court has been expressed. 

AfErmed. 



LAFFAN et al. v. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit. April 9, 1903.) 

No. 110. 

1. AcTioK BT United States — Evidence— Certified Copy of Bond. 

A copy of a bond given by a public offlcer, certified under seal of the 
Treasury Department by an acting secretary of the treasury, is admis- 
sible in évidence in a suit by the United States on such bond, under 
Rev. St. § 886, as amended by Act March 2, 1895, c. 177, § 10, 28 Stat. 
809 [U. S. Oomp. St. 1901, pp. 670, 671], providing that transcripts from 
the books and proceedings of the department, and copies of bonds and 
eontracts certified by the "secretary or an assistant secretary," under 
the seal of the department, shall be admissible. 

2. Same— Bond op Internal Revenue Collectok. 

A bond given to the United States by a collecter of internai revenue, 
conditioned for the faithful performance of their duties by ail deputies 
appointed by him, is valid and enforceable, although such condition is 
not requlred by the statute. 

8. Same — Evidence of Brbach. 

A statement of the account of a public officer from the books of the 
Treasury Department, properly certified, and showing a balance due the 
United States, is sufficient prima facie évidence of a breach of his bond 
In failing to account for public money or property. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes hère upon wrlt of error to review a judgment of the 
Circuit Court, Southern District of Nevy York, entered upon a verdict di- 
rected in favor of défendant in error, who was plaintifC below. The action 
was brought against défendant, impleaded with cosureties and a former col- 
lector of internai revenue for the district of Montana, Ambrose W. Lyman, 
now deceased, to recover $8,232.93 public moneys unaccounted for by the 
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sald Lyman, and alleged to hâve been taken by Lyman's deputy coUector, pne 
Cabell. When the action came on for trial the complaint was dismissed as to 
tlie others, on the ground that at the time of the commencement of the action 
they were not résidents of the Southern District of New York, and the court 
had no jurisdiction as against them. Judgment was entered against LafCan 
only. 

Franklin Bartlett, for plaintiff in error. 
Arthur M. King, for défendant in error. 

Before LACOMBE and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). It 
is contended that the trial court erred in admitting in évidence a 
certified copy of the bond upon which the action was brought, be- 
cause said copy was not properly certified. The United States Re- 
vised Statutes provide : 

"Section 886. "When suit is brought in any case of delinquency of a revenue 
officer, or other person accountable for public money, a transcript from the 
books and proceedings of the Treasury Department, certified by the regis- 
ter and authenticated under the seal of the department, or, when the suit 
involves the aceounts of the War or Navy Departments, certified by the au- 
dltors respeetively chargea with the examinatiou of those aceounts, and 
authenticated under the seal of the Treasury Department, shall be admitted 
as évidence, and the court trying the 'cause shall be authorized to grant 
judgment and award exécution accordingly. And ail copies of bonds, con- 
tracts, or other papers relating to, or connected with, the settlement of any 
account between the TJnited States and an individual, when certified by the 
register, or by such auditor, as the case may be, to be true copies of the 
originals on file, and authenticated under the seal of the department, may 
be annexed to such transcripts, and shall hâve equal validity, and be entitled 
to thé same degree of crédit which would be due to the original papers if 
produced and authenticated in court: provided, that where suit is brought 
upon a bond or other sealed instrument, and the défendant pleads 'non est 
factum,' or makes his motion to the court, verifying such plea or motion 
by his oath, the court may take the same into considération, and, if It appears 
to be necessary for the attainment of justice, may require the production 
ef the original bond, contract or other paper specifled in such affidavit." 
[U. S. Comp. St. 1901, p. 670]. 

This section was amended by the act of March 2, 1895, c. 177, § 
10, 28 Stat. 809 [U. S. Comp. St. 1901, p. 671], as follows: 

"The transcripts from the books and proceedings of the Department of the 
Treasury and the copies of bonds, contracts and other papers provided for in 
section eight hundred and eighty-six of the Revised Statutes shall hereafter 
be certified by the secretary or an assistant secretary of the Treasury under 
the seal of the department." 

In the case at bar the form of the certificate to copy of the bond 
is not criticised. Its attestation reads: 

"In witness whereof, I hâve hereunto set my hand and caused the seal 
of the Treasury Department to be aflixed, on the day and year first above- 
written. 0. L. Spaulding, 

"[Seal] Acting Secretary of the Treasury." 

The objection raised to the admission in évidence of the docu- 
ment thus certified is that "the statute requires it should be cer- 
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tified by the secretary or assistant secretary of the Treasury, and it 
is certified by an alleged acting secretary of the Treasury, who is not 
the secretary or an assistant." This objection is disposed of by the 
opinion of the Suprême Court in N. Y. & Maryland R. R. v. Winans, 
where the court held: 

"The objection taken to the patent, that It Is signed by 'an acting com- 
missloner of patents,' and that the record contains no averment nor proof of 
his title to the office, Is not tenable. The court will take notice judicially of 
the persons who from time to time préside over the Patent Office, whether 
permanently or transiently, and the production of their commission is not 
necessary to support their officiai acts." 17 How. 40, 15 L. Ed. 27. 

It is further contended on the brief that the bond is not the one 
provided for by the statute (section 3143, U. S. Rev. St. |U. S. 
Comp. St. 1901, p. 2041]), in that it guaranties the faithful discharge 
of their duties by ail the deputies appointed by the collector, where- 
as the statute only requires a bond for the faithful performance of 
the collector's own duties, and a faithful accounting by him for ail 
public moneys which may corne into his hands. This point was not 
pressed in oral argument, and we assume it has been abandoned. 
It is clearly unsound. U. S. v. Hodson, 10 Wall. 395, ig L. Ed. 
937; Jessup V. U. S., iû6 U. S. 147, i Sup. Ct. 74, 27 L,. Ed. 85. 

The transcript from the books and proceedings of the Treasury 
Department which, under section 886, Rev. St. [U. S. Comp. St. 1901, 
p. 670], was put in évidence to prove the delinquency of the col- 
lecter, was also certified by the acting treasurer. It was further 
objected to its admission that it "failed to show any breach of the 
bond." Inasmuch as it showed that on the accounting of June 21, 
1897, there was a balance due the United States of $8,380.68, and 
that on the accounting of October 21, 1897, a crédit item reduced 
that balance to $8,232.93, this objection seems wholly unsound. The 
circumstance that above the signature of the certifying auditor there 
appear two sets of initiais, apparently of the clerks who made up 
the statement, is wholly immaterial. The statement of account does 
not contain any items indicating that the accounting ofîîcers had 
exercised any judicial function by determining that some particular 
item was "illegally claimed" or "illegally retained," as in U. S. v. 
Case (D. C.) 49 Fed. 270. It is a plain bookkeeper's statement of ac- 
count, correctly certified under the statute, and was prima îacie évi- 
dence that Lyman had failed to turn over public moneys or to ac- 
count for public property (revenue stamps) to the amount claimed. 

It is contended, finally, that a change in the law subséquent to 
the exécution of the bond released the sureties, upon the ground 
that such change increased the liability of the collector, by expos- 
ing him to an additional risk of loss through the improper acts of 
others committed without his fault or knowledge. The bond was 
given in 1894. At that time there were a certain number of deputy 
collectors who, in the performance of their duties, came into the 
possession of public moneys, which it was their duty to turn over 
to the collector, or directly to the United States. For the faithful 
return of ail such moneys by his deputies the collector was himself 
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responsible to the government, and, as we hâve seen, the bond ex- 
pressly covered such responsibility. Manifestly it was most im- 
portant — it might, indeed, become vitally necessary for his own pro- 
tection — that he should hâve the power of sélection of the men for 
whose faithfulness in handling public moneys he was to be held re- 
sponsible, and should aiso hâve the power of removal. When the 
bond was given he had both thèse powers, He appointed the dep- 
uties, having thus full opportunity to make such careful inquiry as 
he might désire into their past history and into their réputation for 
integrity. Despite the most careful inquiry, however, mistakes were 
possible. When the collector became satisfied that he had made such 
a mistake, he had full power to dismiss any of the deputies whom he 
had grown to distrust, without being required to défend his action 
in so doing, or without the necessity even of assigning any cause. 
When the bond was executed, deputy collectors of internai revenue 
were not in the classified civil service. They were included therein, 
apparently, in November, 1896 — ^the régulations are printed in the 
record in such disjointed shape that it is very difficult to détermine. 
The régulations were also amended by adding the following: 

"No removal shall be made from any position subject to compétitive ex- 
amination except for Just cause, and upon written charges filed wltli the 
head of thé department or other appointlng offlcer, and of whlch the accused 
shall hâve full notice and an opportunity to make défense." 

It is forcibly contended that this change greatly increased the 
collector's risk, and, in conséquence, the risk of his sureties. It 
inight very well be that conversation or association with one of his 
deputies might lead a reasonably prudent collector to such a convic- 
tion of his untrustworthiness as would call for his immédiate dis- 
missal, although there might be no spécifie act which could be made 
the basis of "charges." Or the collector might learn of some event 
in the deputy's past history which would make it unsafe to keep him, 
although it might not be good cause for removal under the amended 
régulations. Before the amendment the collector would hâve an op- 
portunity of protecting himself which he would not hâve afterwards, 
and for that reason it is contended that the risk of the sureties has 
been increased to such an extent as to make the bond void. The 
indebtedness of Lyman, for which this suit is brought, arose by 
reason of the embezzlement and défalcation of one Cabell, a deputy 
collector appointed by Lyman. 

The efïect of such change on the liability of sureties is a question 
which has been argued by both sides, orally and in the briefs. An 
extended investigation of the authorities, including many not cited 
by either side, indicates that the question is a very interesting one, 
to which it might be difficult to find an answer that would harmonize 
with ail the authorities. That investigation, however, has proved 
to be merely an excursion into the realms of académie law ; no such 
question is presented by the record, and it would hâve saved this 
court some time, which might hâve been more usefully employed, if 
counsel on one side or: thé other had examined the record suffi- 
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ciently to discover precisely what is before the court. As was said 
before, the excerpts from the civil service régulations are so printed 

that it is net possible to détermine the dates of the promulgation of 
some of the quoted sections. By written stipulation, however, it is 
agreed that the amendment which niade deputy collectors (and oth- 
ers) irremovable except for just cause, upon written charges, was 
:u'!opted on July 27, 1897. The transcript of account shows that 
ll]e loss entailed by the embezzlement of Cabell had already accrued, 
for Lyman was found indebted to the United States in the amount 
of $8,380.68 on the accounting of June 17, 1897, and between that 
date and final accounting — October 21, 1897 — nothing is charged 
against him, the only entry on either side being a crédit to him for 
•4147.75 cash deposited with the Treasury Department, 
ïhe judgment is affîrmed. 



EOYAL BAKING POWDER CO. v. ROYAIi. 

(arcuit Court of Appeals, Sixth Circuit. March 16, 1903.) 

No. 1,131. 

1. Unf.^ir Compétition — Use of Namb — Limits of Right. 

A person bas the right honestly to use his own iiame In connection 
with his business, even though he may tliereby interfère -with or Injure 
the business of another, but a court of equity wlll restrain him from in- 
tentionally so using it as to deceive the public — or enable others to âo 
so — into buying his goods as those of another, and will require him, when 
entering a business in which another is engagea, and using the name, 
to use every meang reasonably possible to distinguish his own business 
and goods from those of his competitor. 

8. Same — Manner of Use — Purposb to Dbcbivb Puhchaskrs. 

Oomplainant had for many years been mailing and selling a baliing 
powder under the name "Royal," arbitrarily used to designate orlgin, and 
by which name Its product was called for by purchasers, and became dis- 
tinctively known to the public, rather than by the appearance of the 
packages. Défendant, whose surname was "Royal," commenced the 
manufacture and sale of a baking powder which he put up In cans 
similar in size and shape to eomplainant's, and having a label similar 
in color and gênerai appearance, bearlng his name in large letters. He 
also advertised the same as the "New Royal." Having been enjoined 
from such advertising and from imitating eomplainant's labels, he 
changed the color of the label from red to blue, on wliich was printed 
the name "Maxim Baking Powder," but still having his name In promi- 
nent letters on the front of the cans. There was évidence that his baking 
powder had in some cases been sold as that of complainant, and that re- 
tailers had given it to customers calling for Royal Baking Powder, without 
explaining that it was not the well-known product of complainant. Held, 
that ail the facts showed a purpose on the part of défendant to so use 
his name as to sell his product as thiat of complainant, and that, while 
he would not be enjoined from using his name, he would be restrained 
from displaying it on the front label of his cans. 

tl. Unfair compétition, see notes to Scheuer v. MuUer, 20 0. 0. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. 

122 F.— 22 
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Appeâl from the Circuit Court of the United States for the 
Western District of Kentucky. 

This blll was flled to restrain the défendant, B. T. Royal, from using the 
name "Eoyal" in connection with a baking powder made by hlm, tipon the 
ground that the complainant has an exclusive right to designate the baking 
powder made by it by that trade-name. Upon the bill, answer, exhibits, 
affidavlts, and counter aflldavits a temporary injunetlon was granted against 
the particular label and forms of advertlsing shown to hâve been used by 
défendant. That order was in thèse words: "And on the 19th day of Feb- 
ruary, 1900, thls cause comlng on to be heard upon the motion of the com- 
plainant for a temporary restraining order and injunetlon, and after hearing 
eounsel foiî the parties, and the court belng advised, it is now ordered that 
untll further orders of this court the défendant, R. T. Royal, hls clerks, 
attorneys, servants, and workmen, and ail in privity wlth him, be, and they 
are hereby, restrained and erijolned from making any use whatever of cir- 
culars like the circular filed with the blll, and marked 'Défendants Circular'; 
also from making any use whatever of the circulars like the circular pro- 
duced with the bill and marked 'R. T. Royal Co. Circular,' and consistlng 
in part of the words 'R. T. Royal Co.'; also from making any use what- 
ever of the words 'The New Royal' in connection with baking powder caused 
to be by the défendant prepared and compounded; also from making use 
of the labels like, or substantially like, the label produced wlth the bill, 
marked 'Defendant's Label'; also from causing to be publlshed, in any 
form or manner whafsoever, advertisements like, or substantially like, the 
advertisements produced with the bill, marked 'Defendant's Advertisement 
A' and 'Defendant's Advertisement B'; also from in any form or manner 
whatsoever making use of the word 'Royal' as the name or désignation of 
a baking powder not manufactured by complainant; also from making any 
inéquitable or misleading use whatever of the word 'Royal' in connection 
with the manufacture or sale of baking powder; also from doing any act 
or thing whatsoever to cause baking powder not manufactured by complain- 
ant to be oftered or sold as Royal Baking Powder; also from lu any form or 
manner whatsoever Infringing or trespassing upon çomplainant's rlghts as 
the owner, manufacturer, and vendor of a brand of baking powder known 
as 'Royal Baking Powder.' But nothlng in thls order shall prevent the de- 
fendant from using hls own name upon other labels or other advertisements 
relating to baking powder, where it shall be clearly and unmlstakably speci- 
fied and clearly and unmlstakably shown upon such other labels and adver- 
tisements that the baking powder to whieh they relate Is made by the de- 
fendant, and Ib hls product, as distinguished from the product of the com- 
plainant, and where such other labels and advertisements ishaU other wlse 
conform to the terms of this order." Défendant, availing himself of the 
proviso contàlned in the restraining order, continued the manufacture and 
sale of baking powder, using upon hls cans a new label, whicb he clalmed 
to be authorlzed by the terms of the Injunetlon. To restrain this new label, 
complainant flled a supplemental blll, stating the facts. This was answered, 
and ail intentional fraud denied. Proof was taken, and upon a final hearing 
the court made final the injunetlon theretofore grantéd. In the very terms 
of that decree, but dismissed the çomplainant's supplemental bill, and denled 
any relief against the product as sold and advertised under defendant's new 
label. The complainant was awarded an accounting, but falléd tb establish 
any damages. Ifrom the final decree the complainant has appealed, and 
seeks to extend the scope of the dei3ree so as to prevent the défendant from 
using the name "Royal" In connection wlth baking powder altogether, or, 
in default of a broad injunetlon, to prevent the use of the word "Royal" upon 
the front label of the cans in whlch hls powder is sold. 

The complainant, the Royal Baking Powder Company, Is a corporation, 
whlch for many years has made and sold a brand of baking powder under 
the trade-name or désignation of "Royal Baking Powder." This baking 
powder Is put up In tin cans conspicuously labeled "Royal Baking Powder." 
This label Is shown on foUowing page: 
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This label Is în colors; the front or more conspicuous lialf being upon a 
red background, the lettering being In white; the other half In yellow, the 
lettering black. The défendant, R. T. Royal, was for some years engaged 
in the business of making and deàllng in bicycles and bicycle supplies and 
sundries In the clty of Loulsvllle, Ky. Some Orne prior to the filing of this 
bill he added the business of a manufacturer of baking powder, which he 
put up In cans like those of the complainant. The label used before the 
vestrainlng order is shown on opposite page. 

The background of this label was a shade of red, with lettering In wbite. 
The shade of red differed sllghtly from the shade employed by complainant. 
The back of the label was in white, with black lettering. 

After the restrnining order the défendant adopted a new label, which is 
shown on page 342. 

The background of this label in front Is blue, the letters white. The back- 
ground of the other side of the label encircling the can is white, and the 
lettering black. 

Until restrained, the défendant advertised his product in circulars and let- 
ters, reproduclng the flrst label on the front of his cans. Some of thèse cir- 
culars or advertisements were prefaced in bold type with the words "Ask 
for the New Royal." In addition to this, some of his circulars were signcd, 
"R. T. Royal Co." 

There was also évidence that the new or blue label shown above had ac- 
tually caused, through the cmispicuousness and significance of the word "Roy- 
al," some sale of the defeudant's manufacture as and for the product of the 
complainant Company. There is also évidence that the product of défendant 
was sold to the retailer at a less priée than that of the complainant, and some 
évidence of sales being made by retailers of défendants cans when Royal 
Baking Powder was called for, without explaining that it was not the well- 
known product made only by the complainant company. 

After the decree, and pending the accounting, the défendant wrote the 
letter set ont below, which was put in évidence on the accounting for the 
purpose of establishing the contlnued dishonest purpose of défendant in the 
use of his name in connection with baker powder: 

"(Letter of R. T. Royal to Royal Baking Powder Company.) 

"Royal & Co., Promoters, 

"58 Courier-Journal Building. 

"Louisville, Ky., Aprll 15, 1901. 
"Gentlemen: Presuming that you will abide by the décision of the United 
States Court In this last suit of yours against me, I think it best, if possible, 
to avoid any further friction of this kind. I am arranglng to begin manu- 
facturing my powder again, and to be frank, before getting too far into the 
business, will say that I will consider any proposition toward your buying 
me out. I hâve a company already to close with me hère, and bave several 
ofCers from N. Y. to corne there and manufacture my goods. If you wish to 
koep me out of the buss. enough to pay me flve thousand dollars, I would 
accept this and nothing less. If not, I will proceed with my negotiations to 
complète my organization and place to begin opérations. I merely mention 
this at this time. So that If you anticipate any further flght or attempt to 
squeeze me out, which would be the cheaper and better plan, to keep up 
your elïorts to suppress me or buy me out or compete for the business in 
a legitimate business basis. If you wish to consider this, kindly let me hear 
from you at once, as I will postpone further negotiations until I hâve had 
time to hear from you. You may appeal, which will, of course, be objec- 
tionable, but my people are satisfied to go ahead In my présent position. 

"Very respectfully, R. T. Royal." 

Archibald Cox, for appellant. 

Before LURTON, DAY and SEVERENS, Circuit Judges. 
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LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion o£ the court. 

The complainant seeks to extend the scope of the decree of the 
Circuit Court so as to keep the défendant, R. T. Royal, from using 
the name "Royal" in connection with baking powder made by him ; 
the name "Royal" being claimed as exclusively belonging to the 
baking powder made by it. For many years before the défendant 
engaged in the business, the complainant (now the appellant) had 
made a kind of baking powder wlaich it has called "Royal Baking 
Powder." By keeping this name conspicuously and persistently 
before the public, by labels on its cans and boxes, by circulars, post- 
ers, and other forms of advertising, it has acquired a very large 
patronage for this product, so that the trade-name "Royal Baking 
Powder" has become a most valuable asset. The évidence makes 
it clear that the définitive thing which has corne to stand for the baking 
powder made and sold by the complainant is not so much the shape 
or size of the cans in which the product is sold, or the color of the 
label around its catis, but the trade-name "Royal." This word, long 
used, not to indicate grade or quality, but to signify origin, has come 
to signify the baking powder made only by the Royal Baking Powder 
Company. Thus the origin of the article is indicated by the word 
which, on the évidence, is used in asking for and selling the article. 
When this is the case, the appearance of the package becomes of 
minor importance, for many people must call for the goods who hâve 
either never seen the package or hâve forgotten its appearance, or 
are careless or indiffèrent of ail save the well-known fact that they 
wish a baking powder, and wish that particular baking powder known 
as "Royal." Thus the complainant has appropriated the word 
"Royal" to indicate baking powder made by it, and, whether it has 
or has not a technical trade-mark in the word, it has used it until it 
has come to hâve a secondary signification, which is entitled to pro- 
tection. 

The gênerai principles controlling cases of this gênerai character 
are too well settled to need restatement. The difficulty is to apply 
thèse principles to the particular facts of the case. Now, if the 
défendant did not bear the family name of "Royal," there would not 
be the slightest doubt but that his use of the word "Royal" in con- 
nection with a baking powder made and sold by himself would be 
absolutely prohibited, upon the ground that the use of so arbitrary 
and meaningless a word applied to a baking powder could only be 
with the dishonest intent to appropriate to himself some of the benefits 
resulting from the demand for the Royal baking powder made and 
sold by the complainant. On the facts of this case, it is very plain 
that, when the défendant went into this baking powder business, 
his purpose was to use his own name to sell his own product as 
and for the article made by the complainant. He was engaged in 
making bicycles and bicycle sundries. Now he adds to that business 
that of making and selling a baking powder. He puts it in cans 
resembling the shape and size of cans used by complainant. That 
does not count for much, as the size and shape of the cans is 
doubtless common to ail makers of this kind of goods. But he covers 
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hjs can witb a label, the front, of which is a shade of red much like 
that used by complainant. He prints very conspicuously in white 
letters the words "Baking Powder," "R. T. Royal," in such manner 
that when the cans are exhibited facing the purchaser the words 
conspicuously showing are: 

Baking 
Powder 
Royal 
— one over the other as written. 

Between the words "Powder" and "Royal," in small and almost 
invisible black letters, are the words "manufactured by," and below 
the word "Royal," in the same nonconspicuous type, are the words 
"Louisville, Ky." 

His circulars and advertisements emphasize a dishonest purpose, 
by describing his product as the "New Royal," and signing his 
circulars, "R. T. Royal Company." 

Now, when he was enjoined from using thèse very significant and 
indisputable indicia of a design to palm off his goods for those of his 
rival, he changes the color of his label to blue. He puts the word 
"Maxim" in conspicuous type at the top of his label, and brings out 
from obscurity the words "made by" and "Louisville, Ky." What 
he still does is to display his own name, "Royal," very prominently 
on the front of the label, and in connection with the words "Baking 
Powder." Now, if the defendar-.t's name was any other than "Royal," 
this conspicuousness given to his name as the maker of the goods 
would hâve gone strongly in évidence of an honest purpose to do ail 
that he could to sell his product only as his product, and not as that 
of another. Thus if his name had been Jones, and "Jones" had been 
displayed as prominently on this label as is the word "Royal," he 
would, in connection with the change in color of label, hâve donc ail 
that could be required of him to efïectually distinguish his goods 
from those of the complainant. But his name is not "Jones," but 
"Royal," and the word "Royal" is the word which sells the complain- 
ant's goods, and the word "Royal" is conspicuously displayed on the 
defendant's label in direct association with the words "Baking 
Powder." For this reason the thing wears another color, for it is the 
very conspicuous word "Royal," in connection with this particular 
product, which does the mischief. The careful purchaser, who reads 
the whole label, and knows that R. T. Royal is not the maker of the 
baking powder he wants, but a company known as the Royal Baking 
Powder Company, will not be deceived. The customer that happens 
to know that the goods he or she wishes are not made in Louisville 
will be warned if the whole label is read. The purchaser that knows 
that the article wanted is put up only in cans with red label may not 
be misled by the conspicuousness with which "Royal" is displayed on 
defendant's goods with a blue label. But there are others who are 
likely to be misled in believing this to be the product of the complain- 
ant because of the association of the name "Royal" with this article. 
And the évidence in this case does not leave this open as a mère 
matter of conjecture or probability. Evidence of instances of deceit 
due to this prominent display of the trade-name of complainant's 
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product make it clear that defendant's product as put on the market 
does deceive. That tricky retailers represent the defendant's article 
as the goods of the complainant, knowing better, is probably not a 
matter for which défendant is responsible, if he has donc bis full duty 
in distinguishing his own from that of the complainant. But if he 
has intentionally put up his goods in a form or color or package or un- 
der a name which lends itself readily to déception, it is not clear that 
défendant is not responsible for the frauds accompHshed by the re- 
tailer, who only avails himself of the means of fraud furnished by 
the défendant. Fairbanks Co. v. Bell Co., 45 U. S. App. 205, 23 C. C. 
A. 554, 77 Fed. 869; N. E. Awl Co. v. Marborough, 168 Mass. 154, 
46 N. E. 386, 60 Am. St. Rep. 377; Hostetter v. Sommers (C. C.) 
84 Fed. 333. 

We hâve said "intentionally puts his goods," etc. For, in the 
absence of a purpose to mislead, it cannot be that, in the forum of 
law or morals, one should be responsible for more than the natural, 
reasonable, and proximate conséquences of his own conduct. But 
in this case we are unable to get away from the conviction that the 
défendant was induced to go into this baking powder business for 
the purpose of obtaining such advantages as he could out of the fact 
that his surname was "Royal," and that until restrained his every 
step emphasized his fraudulent purpose to steal the good will acquired 
by the complainant for Royal Baking Powder. That he has expe- 
rienced any change of moral purpose since, we doubt. The letter, 
heretofore set out, proposing to sell out his right to engage in the 
baking powder business, aiïords évidence that his purpose to avail 
himself of his family name as a means of obtaining some of the 
fruits of the good will earned by complainant had not been changed. 
The unfair intent is not concealed by his mode of proclaiming so 
loudly that the article which he makes and sells is one made by R. T. 
Royal. It is the surest way of inducing the sale of his goods as and 
for the goods of the Royal Baking Powder Company. That by this 
manner of using his name as a maker of baking powder he is attempt- 
ing to get the benefit of the complainant's réputation, we are con- 
vinced. Now, can he do this ? 

It is said that a man may use his own name in any honest business, 
and that no court will go so far as to prevent the use of one's own 
surname in connection with any business. It may be that circum- 
stances will arise which may induce a court of equity to enjoin a 
man from any use of his own name in connection with a business as 
open to him as to others. We are not aware that the précédents 
hâve as yet gone so far, though there may be stray cases which sup- 
port the contention. The cases which enjoin corporations from 
the use of a particular name, even though the name be that of some 
one connected with it, are not uncommon. Garrett v. T. H. Gar- 
rett & Co., 24 C. C. A. 173, 78 Fed. 472 ; Rogers Co. v. Wm. Rogers 
Co., 17 C. C. A. 576, 70 Fed. 1017; Valentine Méat Juice Co. v. 
Valentine Extract Co., 17 Real Prop. Cas. 673, 686; Stuart v. F. G. 
Stewart Co., 33 C. C. A. 480, 91 Fed. 243. But such cases are dis- 
tinguishable. A corporate name is an artificial name, and is selected 
with an object, and may be changed, and a new one taken. The 
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adoption of a particular name as a part of a corporate name, as in 
the Garrett Case, cited above, may carry with it patent évidence of an 
intent to mislead and trade unfairly. Where one has used his own 
name as a trade-name, and then parted with it, he may, of course, 
be enjoined from using his name in that business. Kidd v. Johnson, 
100 U. S. 617, 619, 25 L. Ed. 769; Russia Cernent Co. v. Le Page, 
147 Mass. 206, 17 N. E. 304, 9 Am. St. Rep. 685 ; Le Page Co. v. 
Russia Cément Ce, 2 C. C. A. 555, 51 Fed. 941 ; Hoxie v. Chaney, 
143 Mass. 592, 10 N. E. 713, 58 Am. Rep. 149. But we are not 
willing to say that one may not honestly use his own name in con- 
nection with any business which is open to him. Brown Chemical 
Co. V. Meyer, 139 U. S. 540, 11 Sup. Ct. 625, 35 L. Ed. 247; Singer 
Mfg. Co. V. June Mfg. Co., 163 U. S. 169, 187, 16 Sup. Ct. 1002, 
41 L. Ed. 118; Russia Cément Co. v. Le Page, 147 Mass. 206, 208, 
17 N. E. 304, 9 Am. St. Rep. 685 ; Holloway v. Holloway, 13 Beavan, 
209; Rogers v. Rogers, 53 Conn. 121, i Atl. 807, 5 Atl. 675, 55 Am. 
Rep. 78; Meneely v. Meneely, 62 N. Y. 427, 20 Am. Rep. 489; 
Meyer v. Medicine Co., 7 C. C. A. 558, 58 Fed. 884; Pillsbury v. 
Pillsbury, 12 C. C. A. 432, 64 Fed. 841, 846; Stuart v. F. C. Stewart 
Co., 33 C. C. A. 480, 91 Fed. 243, 246. If the legitimate use of 
one's own name opérâtes to injure the business of another, the injury 
must be borne. In Croft v. Day, 7 Beav. 84, cited above, the de- 
fendant, Day, a nephew of Day, of Day & Martin, famous makers of 
blacking, was enjoined from using the name of Day & Martin, and 
from any imitation of labels. But the court said of the défendant, 
Day: 

"He has a right to carry on the business of a blacking manufacturer hon- 
estly and fairly. He has a right to the use of his own name. I will not do 
anythlng to deprive him of that or any other name calculated to beneflt 
himself In an honest way, but I must so prevent him from using It in any 
such a way as to decelve and defraud the public." 

In Meneely v. Meneely, cited above, the injunction granted be- 
low operated to prevent the défendants from using the name Me- 
neely in any way in the business of bell founding in the city of Troy. 
The name of one of the défendants was Meneely, and he was en- 
gaged in that business. The business of bell founding by the com- 
plainant, Meneely, and their predecessors had long been established, 
and their bells well known as the "Meneely Bell." The Court of 
Appeals made final injunction, sayijig: 

"If the défendants were using the name of Meneely with the intention 
of holding themselves eut as the proprietors and managers of the old-estab- 
lished foundry which was being conducted by the plaintiffs, and thus entl- 
clng away the plaintiffs' eustomers, and if with that Intention they used the 
name In such a way as to make it appear to be that of the plaintiffs' firm, 
or resorted to any artifice to induce the belief that the establishment of the 
défendants was the same as that of the plaintiffs, and perhaps if, without 
any fraudulent Intent, they had done acts calculated to mislead the public 
as to the identity of the establishments, and produce injury to the plaintiffs 
beyond that which resulted from the similarlty of name, then the cases re- 
ferred to sustain the proposition, not that the court of equity would abso- 
lutely restrain the défendant, Meneely, from the use of his own name in 
any way or form, but simply that the court would enjoin him from using 
It In such a way as to deceive the public and injure the plaintiffs. The 
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manner of using the name Is ail that would be enjoined, not the simple use 
of it; for every man bas the absolute riglit to use hls own name in his own 
business, even thougii he may thereby interfère witb or injure the business 
of another person bearing the same name, provided he does not resort to any 
artifice or contrivance for the purpose of producing the impression that the 
establishments are identical, or do anything ealculated to mislead. Where 
the only confusion created is that which résulta from the similarity of the 
names, the courts will not interfère. A person cannot make a trade-mark of 
his own name, and thus ohtain a monopoly of it which will debar ail other 
persons of the same name from using their own names in their own busi- 
ness." 

The case of Valentine Méat Juice Co. v. Valentine Extract Co., 
cited above, has been relied upon as an authority for enjoining a 
person from in any way using his own name in his own business 
when another person has acquired a trade-name in that name in the 
same business. This is a mistake. The Valentine Extract Company 
was a corporation, and the name "Valentine Extract Co., Ltd.," an 
artificial name, although one Charles R. Valentine had gotten up 
and was manager of the company. This Charles R. Valentine ob- 
tained a patent for a method of making and packing the extract of 
méat into small globules. This patent, together with his good will 
and trade-mark, he conveyed to the company organized by himself, 
which took the name of "Valentine Extract Co., Ltd." The court 
found that the names "Valentine Méat Juice" and "Valentine Ex- 
tract" were well-known trade-names in the markets for such products, 
and that the name "Valentine Extract Co." had been adopted to get 
the benefîts of that réputation as far as possible. The Valentine 
Extract Company was perpetually enjoined from — 

"Carrying on business as manufacturers or vendors of any préparation of 
extract of méat or méat juice under any name or title of which the name 
'Valentine' or 'Valentine's' forms part, and from selling, or offering or ex- 
posing or advertising for sale, or procuring to be sold, any such préparation 
as aforesaid, not being the plaintiff's manufacture, under any name or de- 
scription of which the name 'Valentine' or 'Valentine's' or 'Valtines' forms 
part." 

In référence to Charles B. Valentine, the organizer of the company, 
and the patentée of the méat extract made and sold by it, Rigby, L. 
J., said: 

"Seeing that he has been trading in the name of Valentine, irrespective 
of the company, * » * i think it is right, as asl^ed for by tlie injunction, 
that he should not use it without carefully distinguishing himself from the 
méat juice company who hâve been the objects of his attacks." 

Accordingly the injunction, as to him, ordered that he be restrained 
from carrying on any such business — 

"Under any such name or title as aforesaid without clearly distinguishing 
such business from the business of the plaintiff, and from selling, or oiîeriug 
or exposing or advertising for sale, or procuring to be sold, any such prép- 
aration as aforesaid, under any such description as aforesaid, without clearly 
distinguishing such préparation from goods of the plaintiffis." 

Whatever injury results to the complainant company from the 
honest and fair use by the défendant of his own name in his own 
business is a damage which must be endured. It is a natural consé- 
quence of the adoption of the name of a person as a trade and cor- 
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porate name. But the défendant must not use his name in the busi- 
ness in which complainant has embarked, without using every means 
reasonably possible to distinguish his business from that of the com- 
plainant, and his goods from those made by it. It is plain that, when 
he started in this business, he did so with the purpose of getting 
the benefit of his name by misleading the public into the belief that 
the baking powder made and sold by him was the préparation made 
and sold by the complainant. When he changed his label, he did 
so to meet the temporary injunction granted by the court below, 
and we cannot crédit him with any intention to use his own name 
fairly. 

In vievv of the very plain purpose of the défendant to attack the 
business of the Royal Baking Powder Company in an unfair way, 
and of the positive évidence of purchasers misled by the conspicuous 
way in which the name "Royal" is displayed on the front label of de- 
fendant's cans, and of the évidence that it is not customary in the 
trade to display the maker's name on the front of the label, a ma- 
jority of the court think it right to extend the injunction so as to 
restrain the défendant from displaying his name on the front label 
of his cans. That the maker should hâve his name and address some- 
where on his goods is right. We ail agrée with Judge Evans in re- 
fusing to restrain the défendant from in any way using his own name, 
but a majority think that the duty of so using it as to carefully dis- 
tinguish the business carried on by him, and the goods made by him, 
from the business done by the complainant and the goods made 
by them, demands that he shall présent his own name in the least con- 
spicuous manner possible consistent with the right to place his name 
and address upon the goods made by him. 

Remand, with directions to extend the scope of the decree as indi- 
cated. The decree otherwise affirmed. The costs of appeal will be 
divided. 

Note. Judge DAY participated in the décision of this case. 



WTOKOFF, SEAMANS & BENBDICT v. HOWB SCAI^E CO. OF 1886. 

(Circuit Court of Appeals, Second Circuit. April 9, 1903.) 

No. 56. 

1. Tbade-Kamks—Tnfbingbment— Adoption of Corporatb Name. 

Complainant acquired from the corporation E. Eemington & Sons, the 
original manufacturer of Remington typewriters, its typewriter business 
and good will, with the right to use the name "Eemington." After the 
machines had beeome widely known by that name, two sons of a former 
président of the Remington company, also named Remington, acquired 
an interest In a typewriter Invented by one Sholes, and a corporation 
was formed by them and others to manufacture the same under the name 
of the Remington-Sholes Typewriter Company, the machines being marked 

T 1. Right to use one's own name, see notes to R. W. Rogers Co. v. Wm. 
Rogers Mfg. Co., 17 C. C. A, 579; Kathreiner's Malkaffee FabriLen Mit 
Besehraenkter Haftung v. Pastor Medicine Co., 27 C. C. A. 357. 
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"Remington-Sholes" and afterwarda "Eem-Sho." HeU, that the right 
of the Eemingtons to use their own name In thelr business did not extend 
to the right to use It in the corporate name, or in marking the product 
of sueh corporation, in which they were only stockholders, where, as 
must hâve been known and intended, It would tend to produce confusion, 
through which some trade would be diverted from complainant, and that 
the Company was properly enjoined from so using the name; but that 
the arbitrary name "Hem-Sho" was not suffleiently llke Remlngton to be 
by itself a reasonable cause of confusion. 
Wallace, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Vermont. 

For opinion below, see iio Fed. 520. 

This cause cornes hère upon appeal from a decree of the Circuit Court, 
District of Vermont^ granting an injunction against the use of the name 
"Remlngton" or its abbreviation "Rem" upon defendant's typewritlng ma- 
chines, or In the sale thereof. The nominal défendant is a sales agent only. 
The real défendant, which has assumed the défense of the suit, Is the Rem- 
Ington-Sholes Company, of Chicago, 111., and it will be understood that when- 
ever the word "défendant" is used in thIs opinion It refera to the last-named 
corporation only. 

George P. Fisher and Austin G. Fox, for appellant. 
H. D. Donnelly and Edmund Wetmore, for appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The complainant is the successor of 
so much of the business of the corporation E. Remington & Sons 
(which succeeded the old firm of the same name), of IHon, N. Y., as is 
concerned with the manufacture and sale of typewriters, including good 
will, trade-marks, etc. The old firm was organized into a corporation 
in 1865, and in 1873 it began the manufacture of typewriting machines. 
It is not disputed hère that the firm and the corporation acquired a 
high and well-deserved réputation for careful workmanship in every 
branch of manufacture which it undertook ; nor is it disputed that 
the typewriting machines which the corporation and its successor hâve 
continuously manufactured at Ilion are most favorably known to the 
public, and are associated in the public mind with the name "Reming- 
ton," so that the ordinary purchaser is quite likely to assume that a 
machine ofïered to him for sale as a "Remington" has coma from the 
establishment founded by the Remingtons at Ilion nearly half a century 
ago. To this manufacture and trade the complainant succeeded in 
1886. It thereupon became entitled to conduct the business of manu- 
facturing machines and selling them as Remington machines, and 
would hâve the right to invoke the aid of a court of equity to restrain 
another trader from any action which would be calculated unneces- 
sarily to confuse the goods of his own make with those of complainant. 

The défendant is the Remington-Sholes Company. It marks its ma- 
chines "Remington-Sholes" and "Rem-Sho," and there can be no 
doubt upon the record that the use of the name "Remington" helps the 
sale of machines, and induces many purchasers to suppose that such 
machines are the product of the old establishment at Ilion. Défendant, 
however, insists that it has the right to use that name because of its re- 
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lations with two gentlemen of the name of Remington ; that it has donc 
nothing else to produce confusion; and that, therefore, whatever con- 
fusion results is damnum absque injuria. We do not find in this 
voluminous record sufHcient évidence that défendant has itself done 
anything to promote confusion in the minds of the public, except to 
use the name "Remington" on its machines and in its literature. It 
may very well be that it understood quite clearly that by thus using 
the name défendant gave to ail middlemen and dealers outside of its 
own agents opportunity, and perhaps a suggestion, to misrepresent the 
parentage of the machines ; but, if it had the right to use the same, it 
cannot be held responsible for the conséquences of such use. On 
the other hand, if it had no right so to use the name, it cannot avoid 
responsibility merely because its agents were careful to explain, when 
selling to the trade, that the Remington-Sholes machines were not the 
product of the original Remington establishment or of its successor. 
In such a case the question is "whether the défendants hâve or hâve 
not knowingly put into the hands of the retail dealers the means of de- 
ceiving the ultimate purchasers." N. K. Fairbank Co. v. Bell, 23 C. 
C. A. 554, -jj Fed. 869. 

The question hère is whether the name "Remington-Sholes," which 
is defendant's désignation, and which, therefore, imprégnâtes ail the 
literature it circulâtes with the name which complainant's predecessors 
made a household word, was fairly bestowed upon it ; and whether the 
same name was fairly placed on t'he machines. The history of defend- 
ant's machines is as foUows: In 1892, Zalmon G. Sholes (whose 
father had been an inventer of typewriters) invented a machine, con- 
structed a working model of it, and subsequently a second model, the 
first having been destroyed by fire. He called this the "Z. G. Sholes" 
typewriter, and endeavored unsuccessfully to get sufficient capital to 
manufacture it for sale. In 1893 he became acquainted with Franklin 
Remington and Carter Remington, who were sons of Samuel Reming- 
ton, at one time président of the original corporation at Ilion. Thèse 
junior Remingtons had not been themselves engaged in the manu- 
facture of typewriting machines, and at the time they met Sholes were 
engaged in some contracting work in Chicago in connection with the 
drainage canal. In August, 1893, they entered into an agreement 
with Sholes, becoming jointly interested with him in the enterprise, 
and endeavored to interest capitalists, their own means being insuf- 
ficient. In November, 1893, the name of the machine was changed 
from the "Z. G. Sholes" to "Remington-Sholes" — that is to say, the 
name on the model was changed, and the parties interested began to 
talk of the machine as the "Remington-Sholes" — but no such machines 
had apparently been manufactured and ofïered for sale. In the spring 
of 1894, Mr. Head and Mr. Fay, two large capitalists, became in- 
terested, and in May of that year a corporation was organized to 
manufacture and sell the machines. Of this corporation Franklin 
and Carter Remington were stockholders. Fay was the chief pro- 
moter, and received one-third of the capital stock as compensation 
for his services in organizing it, The name selected by its promoters 
for the corporation was "Remington-Sholes Typewriter Company." 
The new company leased a factory, bought tools, and by December, 



WTCKOFF, 8BAMANS & BENEDIOT V. HOWE SCALE CO. OF 1886. 351 

1894, its first typewriting machine was placed upon the market. It 
was labeled "Remington-Sholes." This company continued to make 
and sell machines under that désignation until it became financially 
embarrassed. Thereupon its stockholders, Remington, Fay, Head, 
and others, organized a new company, the présent défendant "Reming- 
ton-Sholes Co.," to whom the entire assets of the old company were 
transferred through Fay, who held them, and conducted the business 
for a brief interval. The new company devised the name "Rem-Sho" 
as a trade-mark of its machine, and marks upon the cross-bar of 
each machine the wdrds "Remington-Sholes Company, Mfrs., Chi- 
cago." Manifestly, the situation of the new company relatively to 
any issues raised hère is substantially the same as that of the old com- 
pany. 

The principles of law governing cases of this kind are simple, and 
easily stated. The only difficulty is their application. The Suprême 
Court, in Singer Mfg. Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 
1002, 41 L. Ed. 118, held that : 

"Every one has the absolute right to use his own name honestly in hia 
own business, even though he may incidentally interfère with and injure the 
business of another having the same name. In such case the Inconvenience 
or loss to which those having a common right are subjected is damnum absque 
injuria. But, although he may thus use his nanae, he cannot resort to any 
artifice, or to any act calculated to mislead the public as to the Identity of 
the business firm or establishment, or of the article produced by them, and 
thus produce injury to the other beyond that which results from the simi- 
larity of name. Where the name is one which has previously thereto 
come to indicate the source of manufacture of particular devices, the use 
of such name by another, unaccompanied with any précaution or indication, 
in itself amounts to an artifice calculated to produce the déception." 

No one may be excluded from taking up whatever business he 
chooses by the circumstance that some one else of the same name has 
made a réputation in it; nor may he be required to conduct such 
business under an ahas, although the conducting of it under his own 
name may produce a confusion in the public mind as to the iden- 
tity of goods, which no "précaution or indication" of his can ef- 
fectually prevent. It is through no fault of his that his name hap- 
pens to be the same as that of some other man who has already 
impressed his personality on some particular industry. Ail that 
is required of him is that he shall use reasonable précautions to pre- 
vent confusion ; that he shall refrain from any affirmative act which 
may produce it. Thus doing and thus refraining he may do busi- 
ness under the name that came to him without his choice, and may 
call his goods by it, if he pleases. This may cause much injury to 
some one else, and some injury to the public; but no other ruie 
could be adopted without injustice to the innocent individual, who 
is not responsible for the sélection of his name. Unless the individ- 
ual is to be debarred from one particular business altogether, or 
compelled to give up the name he inherited, the use of that name by 
two persons selling the same articles is a necessary evil to which the 
public must submit. 

In the case of a corporation, however, the situation is difïerent. 
The choice of its name is voluntary. Such name is an artificial thing, 
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which can be selected by its incorporators from the entire vocabulary 
of names. In R. W. Rogers Co. v. Wm. Rogers Man. Co., 17 C. C. 
A- 576, 70 Fed. 1017, this court enunciated the proposition that: 

"A body of associâtes, who organize a corporation for manufacturing and 
selling a particular product, are not lawfully entitled to employ as their cor- 
porate name In that business the name of one of their number, when it 
appears that sueh name bas been intentionally selected in order to compete 
with an established concern of the same name, engaged In slmilar business, 
and dlvert the latter's trade to themselves by confusing the identity of the 
products of both, and leading purehasers to buy those of one for those of the 
other. • • * The eorporators chose the name unnecessarily, and, having 
done so for the purpose of unfair compétition, cannot be permitted to use it 
to the injury of the complainant." 

Other courts hâve laid down substantially the same doctrine. Hig- 
gins Co. V. Higgins Soap Co., 144 N. Y. 462, 39 N. E. 490, 27 L,. R. 
A. 42, 43 Am. St. Rep. 769; De Long v. De Long Co., 89 Hun, 399, 
35 N. Y. Supp. 509 ; Garrett v. T. ,H. Garrett & Co., 24 C. C. A. 
173, 78 Fed. 472; Le Page Co. v. Russia Cernent Co., 2 C. C. A. 555, 
51 Fed. 941, 17 L. R. A. 354; Clark Thread Co. v. Armitage (C. C.) 67 
Fed. 896; Valentine Méat Juice Co. v. Valentine Extract Co., 17 
Patent & Trade Mark Cases, 673. Moreover, the incorporator who 
elects to transfer his own name for business purposes to an artificial 
person other than himself is taking an affirmative step in the direc- 
tion of promoting unnecessary confusion, instead of taking précau- 
tions to prevent it. 

The corporation défendant and its predecessor, the typewriter 
Company, acquired their names by the sélection of the individuals who 
organized them. Obviously, there was no necessity that either of 
them should take the name "Remington," either alone or in com- 
bination. The junior Remingtons contributed money to the enter- 
prise, and gave — at least one of them did — time and services to its 
promotion, but they were very far from being the entire corporation. 
The corporation was a separate entity from them. They chose not 
to prosecute the typewriter business themselves. Had they done so, 
good faith toward those dealing with them miglit make it neces- 
sary to use their own name. They chose, on the contrary, to as- 
sociate themselves with others in a corporation whose name its or- 
ganizers were free to sélect. Some suggestion has been made that 
the machines existed before the incorporation ; that they were pro- 
duced by the Remingtons and Sholes individually at a time when the 
Remingtons had gone into the typewriting business with Sholes on 
their own account, and had a right to sell their goods under their 
own name. The record is very voluminous, and we may hâve over- 
looked some item of proof, but a careful examination of it does not 
sustain this proposition. Prior to the formation of the Reming- 
ton-Sholes Typewriter Company no machines had been sold or ofïer- 
ed for sale. Two or morê had been made as models, and the name 
on them changed from "Z. G. Sholes" to "Remington-Sholes," but 
the new name had not become associated with the machine except in 
the talk of the future eorporators among themselves. The public 
knew nothing of any such name in connection with a typewriter; 
indeed, did not know the junior Remingtons, or even Sholes, as a 
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producer of typewriters. No necessity, business or otherwise, re- 
quired the sélection of the name "Remington-Sholes" for the cor- 
poration. And when it was formed and began for the first time to 
make and sell machines, it was free to sélect any name it pleased 
to designate them. It chose its own name, but its choice was not 
like the choice of an individual who has inherited a name and applies 
it to his goods. If the name of the corporation was adopted un- 
necessarily, and with the expectation that it would produce a con- 
fusion through which some trade intended for another might be di- 
verted to itself, it would hâve no right to ofïer its goods under that 
name. 

We hâve no doubt whatever that the name "Remington" was 
chosen because it was expected that it would naturally lead the public 
to suppose that the new corporation was either the successor or 
some branch of the old concern, of which appellant's brief observes, 
"The name 'Remington' was admittedly a by-word for good work- 
manship the world over." There are some propositions that do not 
require direct affirmative testimony, and we do not gain much en- 
lightenment from the long examination of Mr. Sholes as to what 
were his mental processes when he invented the combination "Rem- 
ington-Sholes." Counsel for the appellant frankly conceded on the 
argument that the choice was an "intelligent" one. That is quite 
sufficient. We hâve no doubt it was an intelligent choice. Those 
who selected it well knew that the use of the name "Remington" in 
connection with a typewriting machine would help to sell it, as 
the name of "Brown" or "Peterson" would not. They knew, toc, 
that it would be thus helpful because it suggested to the purchaser 
that it had been made by the Remington concern, whose name was a 
"by-word for good workmanship the world over." They knew that 
the présence of that name on the machine would be a constant 
temptation, often yielded to by whomever sold one to the uninstruct- 
ed purchaser, to represent that it was the "real" or the "improved" 
Remington; that the présence of the name made confusion easy; 
and that the results of any confusion would be entirely in their favor. 
It was because of that knowledge that the Remingtons' associâtes. 
Sholes, the sole inventor of the machine, and Fay, the capitalist 
whose contributions enabled the new concern to manufacture on a 
scale large enough to bring it into the fîeld as a competitor, selected 
the Remingtons' name, not because they were willing to pay some 
graceful compliment to Franklin Remington for the energy and en- 
thusiasm with which he entered upon his new sphère of activity, or 
to himself and his brother for the $15,000 they invested in the en- 
terprise. 

Under the authorities in this circuit the complainant is entitled 
to the injunction granted him as to the use of the name "Remington." 
The arbitrary name "Rem-Sho," however, does not seem to us to 
be sufificiently like "Remington" to be by itself a reasonable cause 
of confusion. 

The decree, therefore, is reversed, without costs, and cause re- 
manded, with instructions to decree in favor of complainant only as 
to the name "Remington." 
122 F.— 23 



354 ' .,,,, 122 FEDERAL REPORTER. 

COXE, Circuit Judge. I concur in the conclusion reached by 
Judge LfACÔMBE for ,the. reason that I am unable to distinguish 
this cause from Rogers v.'Rogers, 17 C. C. A. 575, 70 Fed. 1019. 

WÂI/LACE, Circuit Judge (dissenting). The only right to use the 
Word "Remington" whicli the complainant ever acquired from a per- 
son of that name was to employ it as a part of the name "Standard 
Remington Typewriter" in connection with the manufacture and sale 
of typewriters of tlie tyi^o fornis which previous to March, 1886, had 
been manufaetured by E, Remington & Sons. In April, 1888, the 
complainant registered a trade-mark in the Patent Office consisting of 
a symbol resembling a seal, red in color, and having in white letters 
the words "Standard Remington Typewriter." It has also been accus- 
tomed tq mark its machines with the words "Remington Standard 
Typewriter.", 

TJie défendant (I refer to the party who has assumëd the défense of 
the suit) has been deprived of using its name "Remington-Sholes Com- 
pany," upon its own typewriters, machines which vary in appearance 
so much from those sold bythe complainant that a mist^ke in identity 
is impossible except by persons w;hQ suppose that "Remington Stand- 
ard Typewriter" or "Standard Remington Typewriter" and "Reming- 
ton-Sholes Company" are the same. Doubtless some careless pur- 
chasers hâve been misled, and some unscrupulous dealers hâve traded 
on the resemblance imparted by the word "Remington"; but the de-^ 
fendant is not legally or morally responsible for the déception prac- 
ticed by others. From the:inception of its use of the word it has scrup- 
ulously sought to avoid any confusion of identity, and, wishing to 
sell its machines upon theirpwn merits, has industriously pointed out 
that it had no connection with the Standard Remington Typewriter 
in its advertisements, circulars, and letters of instructions to sales 
agents.,, ; :■' > , 

If the défendant had selected its name for the purpose of unfair com- 
pétition in trade with the complainant, the question whether the coUo- 
cation of the word "Remington" with the other words did not sufïice 
to distinguish its name from the complainant's name would be of little 
importance, but there is no évidence that it did this, except the implica- 
tion created by its sélection of the, word "Remington"; and if it se- 
lected the name from a legitimate motive any ;such implication is 
repelled. The facts attending the sélection of its name by the défend- 
ant in my opinion show quite conclusively that it did so legitiniately. 

The défendant is the successor in business of a corporation of prac 
tically the same name, the "Remington-Sholes Typewriter Company," 
which was the successor in business of a concern of which the two 
Remingtons and Sholes were the owners. I agrée with the opinion 
of the court below in the statement that the situation of the new Com- 
pany relatively to any issues raised hère is substantially the same as 
that of the old, Company, and the inquiry, therefore, is whether the 
Remington-Sholes Typewriter Company, in adopting its corporate 
name, did so ,legiti^^a,tely. In 1893 the two Remingtons, sons of the 
former président of E., Retnington &:Sons, became interested with 
Sholes in exploiting a typewriter which the latter had invented, patent- 
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ed, built, and marked with his name as the "Z. G. Sholes Typewriter," 
the two Remingtons buying a three-fourths interest for about $9,000. 
Shortly afterwards the name of the machine was changed, and it was 
marked the "Remington-Sholes Typewriter." Between that time and 
the spring of 1894 the Remingtons had expended, besides their original 
purchase money, some six or seven thousand dollars for salaries, shop 
rent, and other expenses in exploiting the machine; FrankHn Rem- 
ington devoting himself exclusively to the enterprise. In the spring 
of 1894, in order to interest others, and procure thereby the capital 
required for manufacturing the machine upon a commercial scale and 
establishing business agencies, the Remingtons and Sholes concluded 
to organize a corporation. Accordingly they organized the Rem- 
ington-Sholes Typewriter Company, the Remingtons and Sholes own- 
ing two-thirds of the stock of that corporation and one-third being 
given to the new associâtes. The new company at once purchased the 
necessary tools and machinery, and commenced manufacturing the 
machines and placing them in the market, and until the summer or 
fall of 1895 its business was managed entirely by Franklin Remington 
and Sholes. Undoubtedly, in selecting the corporate name, they un- 
derstood that it might suggest some association with the great concern 
at Ilion, and to that extent that the word "Remington" was valuable ; 
but that concern was not engaged in the manufacture of typewriters. 
It was natural that those who had invented the machine, and given ail 
their time and means in introducing it to the public, when they came 
to organize the corporation which was to represent the culmination 
of their hopes and efforts, should choose their own name as the cor- 
porate name. In doing so I think they were exercising only the com- 
nion privilège that every man has to use his own name in his own busi- 
ness, provided it is not chosen as a cover for unfair compétition. They 
did not choose the complainant's name literally, or so closely that 
those using ordinary discrimination would confuse the identity of the 
two names, and the dififerentiation is sufficient to relieve them of any 
imputation of fraud. 

I think the décision should be reversed, with instructions to dismiss 
the bill. 
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In re BATOHELDEE & LINCOLN CO., Petitioner. 

(Circuit Court of Appeals, First Circuit. April 23, 1903.) 

Nos. 437, 443. 

1. Composition with Creditors— Secret Préférence. 

A secret arrangement, by wMcli a créditer wtio joins witli otliers In 
a composition receives a note of a tliird person from tlie debtor for a 
substantial amount to apply on his claim, and the same percentage as 
other creditors on the remainder, is fraudulent in law, whether the note 
was given to induce hlm to become a party to the comiwsitlon or, under 
the circumstances, in considération of his advanclng money to enable the 
debtor, to make the payments. 

If 1. See Compositions with Creditors, vol. 10, Cent. Dlg. | 87. 
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3. Same— Effect op Secret Préférence— Rights of Dbbtor and Othek 
CbkditOrs tO Avoid. 

A secifét Bgreêment between a debtor and a single créditer Joinlng in a 
composition by wtilcli sucb créditer Is to recelve an advantage over tbe 
otbers, 39 4ong as it remains executory, cannot be, enforced, and, if 
fully èxécutçd at the time of, or prior to, the composition, the excess may 
be recoVered' back on the theory that t.t was pald under compulslon; 
but such transactions render the composition only voldable at the 
instance of other creditors joining thereln. They hâve no lien or other 
rlght which entitles them to recover the excess paid or secured to the 
preferred créditer. , 

8. Baneruptct—Preferencb— Secret Advantage Given in Composition. 

A secret advantage given by a debtor to one créditer in a composition, 

made several years prior to the debtor's bankruptcy and betore the 

. passage: ef Bankr. Act 1898 (Act July 1, 1898, 30 Stat. 544, c. 541 [TJ. S. 

Comp. Sti 1901, p. 3418]), is not a préférence, vs^ithin the meanlng of such 

act. 

4 Samb— RiGHTs oF Trustée. 

A trustée in bankruptcy represents only creditors who vrere such at the 
time of the flllng of the pétition, and he cannot assert rights as repré- 
sentative of creditors who were parties to a prior composition with the 
bankrupt which they hâve not sought to avoid. 

5. Same— Allowancb of CLAitis— Notes Affkcted bt Fraud. 

A debtor, in efifeeting; a composition with his creditors, secretly agreed 
to transfer to one a note of a third person, to be applied in réduction 
of his daim. A statement of account was made by the créditer, in 
which the debtor was credited with the amount of such note at its face 
value, and thë créditer was given notes of the debtor fer the amount due 
under the composition on the balance remaining after such crédit. The 
note was retalned by the debtor for some months thereafter, when it 
was dellvered to the créditer. SubseqUently the debtor was adjudicated 
a bankrupt, and some of the composition notes se given, or renewals 
thereof, which rerçained unpaid, were sought to be proved by the creditor. 
Held, that the deliyery of the note of such third person, having been 
made after the composition had beén éffected, and when it could not hâve 
been enforced, was voluhtary, aûd gave neither the bankrupt nor his 
trustée any right te recover the amount of the préférence given pursuant 
to the fraùdulent agreement; but that, the note having entered into the 
statement which was the basis upon which the composition notes were 
given, such notes were infected by the fraud to the extent of such 
préférence, which thç trustée, as representing the debtor, could require 
to be deducted before the notes were allowed. 

6. Samb. 

A note which was given In part for a valid considération, and in part 
for a considération against public policy, if the two portions are distin- 
guishable, may be proven in bankruptcy for so much as was originally 
valid. 

Appeal from and Pétition for Revision of Proceedings in the Dis- 
trict Court of the United States for the District of Massachusetts. 

Charles K. Cobb, for appellant. 
Jesse C. Ivy, for appellee. 

Befôre COLT and PUTNAM, Circuit Judgesi and AIvDRICH, 
District Jûdge. 

' PUl'NAM, Circuit; Judge. Batchelder & Lincoln Company v. 
Whitmore is an appeal from a decree of the District Court. Batch- 
elder & Lincoln Company, Petitioner, is a revisory pétition with réf- 
érence to the same subje;ct-matter. As the only issue arises over |;he 
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allowance of a claitn proved against an estate in bankruptcy, we hâve 
no occasion to consider Batchelder & Lincoln Company, Petitioner. 

The debtor was adjudicated a bankrupt on a pétition filed on April 
9, 1901. In January, 1896, the Batchelder & Lincoln Company, in 
connection with other creditors of the debtor, who had made a gên- 
erai assignment, entered into a composition at the common law at 50 
per centum of their several claims in full discharge thereof. The trus- 
tée in bankruptcy claims that when the Batchelder & Lincoln Com- 
pany assented to the composition it entered into a secret agreement 
for an advantage over the other creditors, by virtue of which it was 
to receive, and did receive, a promissory note of one C. H. Stevens 
for $3,411.28, to be applied at its face on its claim. 

The District Court found that there was such an arrangement, and 
that it operated as a fraudulent advantage to the Batchelder & Lin- 
coln Company. On the other hand, it is claimed that the Stevens 
note was intrinsically worth only 50 per centum of its face, and was 
received at that rate. The oral évidence is not satisfactory on either 
of thèse propositions. But, in addition thereto, the record contains a 
formai written statement, made between the parties at the time of the 
transaction in 1896, which credited the Stevens note at its face on the 
claim of the Batchelder & Lincoln Company. It then computed 50 
per centum of what remained — that is, of $8,615.66 — amounting to 
$4,307.83; added to that $10,000 which the Batchelder & Lincoln 
Company loaned the debtor to aid him in adjusting with his other 
creditors, thus making a total of $14,307.83 ; deducted from this $6,- 
013.47, and left a balance of '$8,294.36, which was settled for by the 
debtor's notes. The parties must stand where they thus put them- 
selves at the time of the transaction. 

The $6,013.47 was drawn in cash from the assets in the hands of 
the debtor's assignée as exactly 50 per centum of the original claim. 
It is asserted that this was done in order that the impression might 
bç given that it was the whole amount received by the Batchelder & 
Lincoln Company, in accordance with the composition. The record 
is consistent with that suggestion, and yet it. does not clearly sustain 
it ; but, in view of the written statement already explained, we agrée 
with the District Court that, even if the advantage thus obtained by 
the Batchelder & Lincoln Company was not fraudulent in the ob- 
noxious sensé of the word, it was secretly bargained for, compulsory 
in its nature, and therefore contrary to the principles of law appli- 
cable to circumstances of this character. 

The Batchelder & Lincoln Company claims that, though it re- 
ceived a substantial benefit through the receipt of the Stevens note, 
yet this did not arise as a considération for its becoming a party to 
the composition, but for its advancing the $10,000. If such had been 
the fact, and the same had been made known to the creditors, it is 
possible that no objection could now be made ; but clearly the Batch- 
elder & Lincoln Company could not, in connection with a composi- 
tion entered into by it jointly with other creditors, avail itself of so 
large a compensation while maintaining the secrecy which there is 
no question it did maintain. Where the relations between creditors 
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becomeso confidential as they are when they unité in a common ad- 
justment with a debtor, it is well settled that they require the dis- 
closure of a transaction of so substantial a character, promising one 
of them the possibility of so large â profit; so that, according to 
fundamental principles, a creditor secretly obtaining a return so large 
stands fto better in the law whether the same is intentionally stip- 
ulated for as a direct inducement to becoming a party to a com- 
position or is assented to in conséquence of the necessities of the 
debtor with référence to obtaining the means for making his pay- 
ments. Therefore in every aspect we must hold that the conclusion 
of the District Court was, correct in this particular. 

The 8th day'of January, 1896, was the approximate time when the 
Batchelder & Lincoln Company agreed to sign the composition and 
receive the Stevens note, while the final adjustment was efïected on 
January 23d. The note remained in the possession of the debtor 
until sortie months after the composition had been signed and the ad- 
justment completed. Then it was turned over to the Batchelder & 
Lincoln Company. It is claimed by the trustée in bankruptcy that 
this was a significant part of the fraudulent scheme, the debtor tes- 
tifying that the représentative of the Batchelder & Lincoln Company 
stated, when the arrangement was made in January, that it would 
, not do to incur the risk of its being then known that the note was in 
its possession. We allude to this matter, however, for the sole pur- 
pose of showing that the act of delivering the note to the Batchelder 
& Lincoln Company was after the composition deed was signed and 
the adjustment completed. 

The notes given on January 23, 1896, amounted, as we hâve said, 
to $8,294.36. In drawing them, no discrimination was made between 
any parts of the transaction. Therefore ail the notes were infected 
until the amount of the fraudulent advantage was worked out of 
them. This has nêver been donc, because, although the other notes 
then given hâve disappeared from the case, yet one note of $3,986.53 
was renewed from time to time, the intérest being mainly paid ; and 
ultimately the $3,986.53 resolved itself into two promissory notes on 
demand of $2,000 each. Thèse were subsequently merged in another 
note of $S,8oo, which is included in the proof now in dispute. Thus 
this note of $5,800 is infected to the amount of the original unlawful 
advantage stipulated for by the Batchelder & Lincoln Company ; and 
yet that corporation has not in fact received any part of that intended 
advantage, and will not hâve received it ail until the note is fully paid. 

The Stevens note was, as we hâve stated, $3,411.28; so that the 
doubtful amount included in the claim now ofïered in proof is one 
half thereof, to wit, $1,705.64. Intérest on this has been paid by the 
debtor, as we hâve said, except a fraction included in the two notes 
of $2,000 each, araounting to $13.47. So far as paid, it has been vôl- 
untarily paid; so that, as we will see hereafter, under the rules which 
govern this appeal, it cannot be taken further cognizance of. So far 
as intérest has not been paid, it infects the note now in proof, and it 
is to be added to the $1,705.64, making $1,711.37 in question. 

The essential part of the decree appealed from was as follows: 
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"That in 1S96 the créditer received from the debtor an improper préférence; 
that said préférence consisted of a portion of the note of one Stevens, 
amounting to $1,808; that said préférence should be surrendered before the 
proof of any part of the credltor's claims; that the debtor was Insolvent four 
months prevlous to the flling of the pétition; that the ereditor had received 
preferential payments durlng that time; that the ereditor may prove said 
debt on sun-endering the said sum of $1.808 and said preferential payments." 

The trustée in bankruptcy did not appeal, so that various proposi- 
tions made by him — as, for example, that the balance of $8,294.36 
was a void debt, and that ail notes given in discharge thereof were 
void — are not before us, except so far as they necessarily corne in in- 
cidentally in disposing of the issue which we hâve to consider. Also, 
no error was assigned as to so much of the decree as referred to 
preferential payments during the four months previous to the filing 
of the pétition in bankruptcy; so that nothing cornes before us in 
that connection, although, perhaps, it might be well questioned wheth- 
er, until everything of that nature was disposed of, the decree was 
final and appealable. 

The trustée seems to hâve proceeded on the theory that the trans- 
action in issue amounted to a préférence within the reach of the ex- 
isting statutes in bankruptcy, and that, also, he represents, not only 
the debtor, but the creditors in composition. The law in bath of 
thèse respects is otherwise. The transaction, even if it had occurred 
after the présent bankruptcy statutes had been enacted, would not 
hâve been a préférence within their meaning; and there is nothing 
therein, nor in any décision of the Suprême Court with référence 
thereto, or with référence to any previous statute of bankruptcy, 
which would justify us in holding that such législation reaches a préf- 
érence given before it was passed. Traders' Bank v. Campbell, 14 
Wall. 87, 94, 20 L. Ed. 832; Warren v. Moody, 122 U. S. 132, 138, 
7 Sup. Ct. 1063, 30 h. Ed. 1108. Moreover, the trustée does not 
stand for the body of creditors as it existed in 1896, but for those in 
being when the proceedings in bankruptcy were commenced. War- 
ren v. Moody, ubi supra. There is nothing in the record to indicate 
that the creditors who accepted the composition in 1896 are dissat- 
isfied therewith, or désire to avail themselves of their right to avoid 
it and take the hazards of the présent proceeding. It should be ob- 
served in this connection that, even if the transaction between the 
bankrupt and the Batchelder & Lincoln Company had been fraudu- 
lent in intent, this would not hâve rendered the composition void so 
far as the other creditors were concerned, because, notwithstanding 
the forma of expression heretofore used by the text-books and the 
courts, the modem rule is that, with rare exceptions, transactions 
are not void, but voidable. Neither in any text-writer nor in any of 
the very few décisions of the courts which we are bound to foUow is 
there the sliglitest expression that the body of the creditors entering 
a composition acquire any right by reason of a fraudulent advantage 
given one of them, except to avoid the adjustment and collect the 
balance of their debts from whatever assets they can find belonging 
to their debtor. They hâve no lien or other right, in the proper sensé 
of the terms, recognized either by the common law or by chancery. 
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with référence to any anlount received Iby a creditdr who obtained 
such an advantagéi ;,Th,erefore î,t foliows t^iat we look at this case 
only in so far as tlie trustée in bankruptcy représenta the debtor. 

The law applicable tb proofs ofdebt in bankruptcy is governed by 
équitable considérations. This has been so often repeated that it is 
not necessary for us to cite authorities in référence thereto. Such 
considérations do not require that the note of $5,800 should be re- 
jected, and the créditer thrown bàck on a proof of thé original debts 
to the same amotint as might be allowed on a proof of the note after 
a déduction of the proportion to which it is infected. Such distinc- 
tions do not aflfect the substance, but are only matters of form, in 
which equity does not delight, whatever may be the case at common 
law. The rule was so determined in bankruptcy in Ex parte Mather, 
3 Ves. 373, 374, which has ever since been regarded as law. Byles 
on Bills (7th Am. Ed.) 445; Williams on Bankruptcy Practice (jth 
Ed.) 122, 123. The rights of the parties will be entirely protected, 
and exact justice done, by so far modifying the decree of the District 
Court as to permit the proof of theclaim of the Batchelder & Lin- 
coln Company, less $1,711.37, according to the computation which we 
hâve already made. 

In no aspect of the case can any right of surrender accrue to the 
trustée in bankruptcy on account of the transaction with the Stevens 
note, and in no way can the trustée in bankruptcy dérive any benefit 
from what occurred in 1896 except on the rule we hâve stated. The 
note, as we hâve said, was delivered by the debtor to the Batchelder 
& Lincoln Company 'several months after the transaction of the com- 
position was completed, and when the debtor was no longer under 
compulsion. At that time there was no motive operating on the 
debtor of the kind of which either the courts of common law or of 
chancery so far take cognizance as to hold that, in conséquence there- 
of, payment or delivery of money or property is other than purely 
voluntary. 

The rules applicable, so far as the fédéral courts are concerned, are 
settled by a few décisions of the English courts of Chancery and 
King's Bench, which are in harmony with the gênerai principles of 
the law, and which hâve been accepted by text-writers of authorita- 
tive standing. The matter has not been under the hand of the Su- 
prême Court or of the House of Lords. The earliest English case 
on this topic, concerning a composition at common law, was in chan- 
cery, decided in 1740 by Lord Hardwicke — Spurrétt v. Spiller, i Atk. 
105. The reasons for the gênerai rule stated by the Lord Chancel- 
lor were somewhat fanciful, and need not be especially referred to. 
Next was Smith v. Bromley, found in the note to Jones v. Bark- 
ley, 2 Doug. 696, and decided by Lord Mansfield in 1760. This case, 
however, rested on the statutes of bankruptcy. The observations 
contained in it with référence to compositions at the common law 
were non coram judice, and are not necessarily to be accepted by the 
profession. The first case at common law which touches the gist of 
this topic was decided in the King's Bench in 1788 — Cockshot v. 
Bennett, 2 D. & E. (Term Rep.) 763. It did not concern a payment 
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before composition was effected, but a note then given and negotiated 
under such circumstances that the debtor was compelled to pay it. 
Therefore the payment was compulsory by relation to the date of 
giving the note. The next authoritative case was Atkinson v. Den- 
by, in the Exchequer in 1861, 6 H. & N. 778, affirmed in the Ex- 
chequer Chamber, 7 H. & N. 934. Ail that was there decided was 
that a payment made before composition was effected as a considér- 
ation for going into the composition could be recovered back. Al- 
though not to be accepted as controlling our décision in any way, Ex 
parte Milner, decided by the Court of Appeal in 1885 (15 Q. B. D. 
605), seems to hâve been the fîrst opinion which undertook to statc 
in a philosophical way the reason underlying the rule. There Brett, 
Master of the Rolls, at page 612, referring to a composition, said : 
"Unless there is something in the deed which is plainly to the con- 
trary, the equality between the creditors becomes an implied condi- 
tion of the deed." 

In the same way, Pollock's Principles of Contract (7th Ed.) 280, 
describes a composition as an arrangement made between creditors 
"on the assumption 'that they are contracting on terms of equality 
as to each and ail.' " In other words, the relations between creditors 
entering into a composition are confidential, involving that high de- 
gree of mutual faith and abstinence from concealment which concerns 
ail like relations. There is an implied understanding that ail are on 
an equality ; and any secret agreement in violation of that understand- 
ing is fraudulent according to the rules governing chancery courts, 
and for over a centurv has been recognized as such according to the 
common law. Therefore any secret agreement between the debtor 
anti any single créditer in contravention of equality is against the 
policy of the law, and, so long as it remains executory, it cannot be 
enforced. It is not necessary to ascertain why any particular créditer 
may deem the rule of equality of importance. Various reasons hâve 
been given therefor, and différent reasons may commend themselves 
to différent creditors. It is enough that the right of equality exists, 
and that each créditer is entitled to look to it for whatever reason may 
seem to him advantageous, or even without any spécial reason there- 
for. 

So far, on the commonest rules of law, the position is clear that 
money paid by the debtor under the circumstances of Atkinson v. 
Denby, ubi supra, or a note given by him and negotiated, so that he is 
compelled to take it up under the circumstances of Cockshot v. Ben- 
nett, ubi supra, affords a right of action to recover what he has thus 
lost. This is only an application of the common rule that, even where 
both parties hâve entered into a contract against public policy, the 
one who, by the fiction of the law, is moved thereto by his distressed 
circumstances, can generally recover back what he has paid. We say 
fiction of the law, because, as in many other cases where a fiction can 
do no injustice, one party or the other is assumed to act under coer- 
cion, by reason of the impracticability of establishing any other work- 
able rule. This is illustrated with référence to this particular topic 
by the fact that this right of recovery was supported by Ramsdell v. 
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: Edgarton, 8 Metc. 227, 41 Am. Dec. 503, although thè case shows that 
the créditer was a reluctant party, and the debtor induced him to corne 
into the irrangement. ' . ,. 

The question hère is whether a payment agreed to. before a com- 
position is effected, but made afterwards, affords a basis of recovery 
by the debtor. There is nothing in this class of cases which takes such 
a transaction out of the ordinary rule already stated, by virtue of which 
the turning over of the Stevens note several months after the composi- 
tion was completed was voluntary, and afïorded no spécifie basis of 
action. This was decided in 1839 by the King's Bench in Wilson v. 
Ray, 10 A. & E. 82. As aheady said, this précise point has never 
corne before the Suprême Court or the House of Lords, and Wilson 
V. Ray was decided long after the Révolution; but it has always been 
accepted by text-writers of authority. Chitty on Contracts (iith Am. 
Ed.) 934; Pollock's Principles of Contract (7th Ed.) 385. Of ail the 
modem text-writers on contracts, Pollock is the most careful, and best 
reflects the English bench and bar. Chitty on Contracts, in its vari- 
ous forms, including the ninth English édition, on which the last 
American édition is based, although largely increased beyond anything 
done by Mr. Chitty, has long been received as the standard authority 
on its branch of tlîe law. The best statement of this fact is, perhaps, 
the introduction by Mr. Perkins to the American édition to which we 
hâve referred. Therefore we hâve hère a décision of the King's 
Bench, directly in point, rriade over 60 years ago, which has never been 
reversed or discredited by the Suprême Court or the House of Lords, 
and which has been recognized as the law, and is still so recognized, 
by the standard text-writers to whom we hâve referred. When we 
find this condition of décisions by courts of customarily recognized 
authority, connected with their long adoption by text-writers who can 
be accepted as standard, we hâve the highest assurance that the resuit 
represents the mature conviction of both the bench and the bar ; and 
when, moreover, as in this case, that resuit is in harmony with the 
gênerai rules of the law, and has not been questioned by any tribunal 
which fédéral courts ought to look to as controlling, it should be ac- 
cepted. 

The conséquence is that, as the delivery of the Stevens note to the 
creditor in this appeal was not under stress, the fact that it received 
it can in no event require it to restore money or property as a con- 
dition précèdent to the allowance of so much of its claim as is justly 
due it. In any view, the note has become only an élément in the ac- 
counting made in 1896, as we hâve already explained. Although it 
remained in the hands of the debtor, yet he held it for the creditor 
on the terms of the accpunting ; and when he surrendered it, although 
the surrender was voluntary, he did it as of the date of the adjust- 
ment. Therefore, so far as the questions before us are concerned, 
the claim ofïered in proof must be allowed, subject only to the déduc- 
tion of $1,711.37, with a proper adjustment of interest on the note of 
$S,8oo, as we hâve already said. Thus the creditor gets exactly what 
it is fairly entitled to. 

, The pétition must follow the rule already adopted in various cases 
before us. Hutchinson v. Le Roy, 51 C. C. A. 159, 113 Fed. 202. 
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In No. 443, Batchelder & Lincoln Company, Petitioner, the péti- 
tion is dismissed for want of jurisdiction, without costs. 

In No. 437, Batchelder & Lincoln Company v. Whitmore, the de- 
cree of the District Court is modified, and the case is remanded to 
that court, with directions for further proceedings not inconsistent 
with our opinion passed down this day; and the appellant recovers 
its costs of appeal against the appellee. 



WILLARD V. DAVIS et al. 
(Circuit Court, D. Massachusetts. March 19, 1903.) 

No. 1,700. 

t Equitt Pleading— Allégations of Bill— Efpect dp Exhibits. 

Where a bill makes gênerai allégations, in support of whlch exhibits 
are attachée!, the allégations must be taken as qualified and limited by 
the exhibits. 

8. Eelease — Grounds for Setting Aside. 

A release by a formai instrument, executed under seal, between parties 
fully cognizant of their rlghts, and assuming on its face to dispose of 
the entire subject-matter to which it relates, will not be lightly set aside 
or added to; and, while a court of equity will not hesitate to grant such 
relief in a clear case of mistake, uncertain allégations or doubtful proofs 
are not sufflcient to warrant its reformation. 

8. SaME — ReFOBMATION— SOFFICIENCY OF BiLL. 

A bill for the reformation of a written instrument by which the mem- 
bers of a partnership transferred ail their property to complainant. wit^i 
other creditors, and the latter. In considération of such transfer, released 
the partners from any further liability, alleged that it was a condition of 
the agreement that defendant's testator, one of the partners, should give 
complainant an obligation agreeing to pay so much of complainant's debt 
as should remain unsatisfled from the proceeds of the property transferred; 
that, while such obligation was never executed, the décèdent recognized 
the agreement; and exhibits were attached in support of such allégation, 
consisting of a statement of account, sbowing that décèdent had made in- 
terest payments for some years after the release was executed, and cer- 
tain letters between the parties. The letters of décèdent, however, con- 
tained no référence to any such previous agreement, nor was there 
anything in the exhibits showing that the interest payments were made 
in récognition of any légal obligation. There was no allégation that any 
demand was ever made on décèdent in his lifetime to exécute the obliga- 
tion referred to, nor that the alleged agreement therefor was made with 
the knowledge and consent of the other creditors joining in the release. 
Held that, taking the bill in connection with the exhibits, it contained no 
such clear statement of the terms of the alleged agreement or of grounds 
for relief as would authorize the reformation of the release. 

In Equity. Suit for reformation of release. 

W. P. Sheffield, for complainant. 
Thomas N. Perkins, for défendants. 

PUTNAM, Circuit Judge. The complainant has a suit at common 
law in this court against the respondent, as exécuter of the will of 
Thomas H. Perkins, on an account of which the following is a copy : 

1[ 1. See Equity, vol. 19, Cent. Dlg. § 385. 
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Estate of Thomas H. Perkins, Deceased, 

To B. W. "WlUard, Dr. 

1888. Jan. 1. Debt of C. D. Head & T. H. Perkins assumed by 

Thomas H. Perkins $21,764 70 

Keceived on aeeount $7,249 50 

" " 600 00 

« 4,447 43 

June 4. Eeceived from policy of insurance 1,741 93 

13,993 86 



1891. 


June 8. 


1892. 


June 3. 


1893. 


Feb. 17. 


1901. 


June 4. 


1888. 


Jan. 1. 


1889. 


Jan. 12. 


1890. 


Jan. 18. 


1891. 


Jan. 1. 


1892. 


Jan. 1. 


1893. 


Jan. 


1894. 


Jan. 1. 


1895. 


Jan. 1, 


1896. 


n 


1897. 


H 


1898. 


W 


1899. 


(1 


1900. 


a 


1901. 


u 


1902. 


u 



Interest received . . ; $1,193 10 

1,088 23 

1,088 23 

1,088 23 

878 78 

861 78 



$ 7,765 84 



$6,198 35 

Interest unpaid $ 475 38 

499 15 

" " 524 12 

553 22 

„ 577 98 

" " , 606 88 

637 22 

" " 669 08 

" " 541 79 



5,084 82 



Due January 1, 1902 $12,850 66 

The indebtedness was originally that of the partnership of Head 
& Perkins, in whiçh Thomas H. Perkins was a copartner, but by an 
arrangement with the créditer the debt had been assumed by Per- 
kins alone. The défendant set up, as one of the défenses in the suit 
at law, a release, of which the following is a copy : 

"Thls Indenture made this twenty-eighth day of December, A. D. 1887, 
between Charles D. Head and Thomas H. Perkins, brokers and partners 
under the flrm of 0. D. Head & T. H. Perkins, of the flrst part, hereinafter 
called the flrst party, W. G. Weld, party of the second part, hereinafter called 
the second party, and the persons, creditors of sald C. D. Head & T. H. Per- 
kins, who shall exécute thèse présents, of the third part, hereinafter called 
the thlrd parties, 

"Witnesseth. That the flrst party, in considération of/one dollar paid by 
the second party, the receipt wbereof is hereby acknowledged, hereby sell, 
assign, transfer and convey to the said second party ail and singular the 
assets and property of every description of the sald flrm of C. D. Head & 
T. H. Perkins, and each of the members of said flrm, except the seat In the 
brokers' board of sald C. D. Head. 

"To hâve and to hold the same to the second party, bis executors and ad- 
mlnistrators and assigns, in trust nevertheless to sell and convert tlie same 
into money in such manner and at such time, as he shall deem most ad- 
vantageous, and the net proceeds thereof, to divide among the third parties, 
ratably in the proportion of thèir respective claims against the flrst party, 
without préférence or priority. 

"Any surplus remalning after the payment of said debts in full to be di- 
vlded among the parties of the flrst part. And the flrst party hereby appoints 
the second party their attorney irrévocable, with full power in their names 
to do ail and every act, make and exécute ail deeds and instruments of every 
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nature, whlch he may deem proper to enable him to dispose ot and realize 
the asslgned premises. 

"And the second party accepts the assignaient and trust hereln and cov- 
enants faithfully to discharge the same. 

"And the thlrd parties herehy accept the foregoing eonveyance and as- 
signments in fuU satisfaction of their respective debts and demands against 
the first party, and in considération thereof hereby release and discharge the 
said Charles D. Head & Thomas H. Perkins from ail debts and demands 
■which they and each of them hâve against them or either of them. 

"In vfitness whereof the parties hâve hereto set their hands and seals 
the date first above written. Charles D. Head. 

"Thomas H. Perkins. 

"Wm. G. Weld. 

"E. W. Willard. 

"B. P. Cheney." 

Before the trial of the suit at common lavi^, the complainant brought 
this bill, praying that the release be reformed to express the "true 
intent and meaning of the parties thereto," as stated in the bill, and 
that the défendant in the suit at lavi^ be enjoined from setting up the 
release as a défense thereto. The pith of the allégations of the bill 
is that, although the complainant, Willard, together with William G. 
Weld and B. P. Cheney, executed the foregoing release, it was upon 
an agreement that Perkins should give Willard an obligation pro- 
viding, in some manner not clearly set out in the bill, for the ulti- 
mate pàymenf of so much of Willard 's debt as might not be satisfied 
out of the assets assigned in accordance with the release. The bill 
makes certain exhibits (H, I, and J) parts of it, in such vvay that they 
are not to be considered merely as évidence, but as qualifying and 
limiting the complainant's formai allégations. Those exhibits are a 
letter from Perkins to Willard of August 22, 1887, which was, of 
course, several months befgre the date on which the release was 
executed, namely, December 28, 1887, and is altogether too indefinite 
to need any further attention. Exhibit J is a letter from Willard to 
Perkins, dated January 2, 1888, in reply to Exhibit I, which was a 
letter from Perkins to Willard of January i, 1888, to be further re- 
ferred to. The letter of January 2d was also absolutely indefinite, 
but it is noticeable because, although it returned the release executed 
by Willard, it did not set out any understanding with référence to 
any further obligation on the part of Perkins to him. The letter of 
January ist from Perkins to Willard inclosed the release, and stated 
that Perkins had given up ail his property, and that anything further 
would dépend on his honor and on his success. It contained other 
expressions, which are construed one way by the complainant and 
another way by the respondent, but which are too obscure and un- 
certain to aid us in applying the equity rules which we will hereafter 
explain, concerning bills for the rectification or cancellation of instru- 
ments under seal. 

The account attached to the déclaration at common law has been 
treated by the parties to this bill as though it was a part thereof. 
By that account it appears that Perkins paid Willard interest to and 
including January, 1893. With référence to this, the bill allèges that, 
after the exécution of the release, Perkins continued to recognize 
the debt as due from him to the complainant, and continued to pay 
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out of his own Personal funds, from time to time, the interest due 
thereon. It also allèges that Perkins verbally and in writing agreed 
to pay the balance of the debt, and that at his death he referred in 
his will, in gênerai terms, to the indebtedness as an obligation which 
he wish^d paid ïrom his ëstàte. In this connection a copy of his 
will, marked "Exhibit K," is also, referred to in the bill so as to be 
made a part thereof. The bill does not, however, allège how long 
Perkins continued tO pay the interest, or set out any writings of 
importance, other than those already referred to. 

It appears by the bill that Perkins died on the 30th day of June, 
1900, and it is not alleged that he paid any interest, except as already 
stated, leaving, in that respect, a period of over six years unaccounted 
for. It is also nowhere alleged that, before his death, any request 
was made of Perkins' to çancel the release, or to give any formai 
obligation in any way, as now claimed by the complainant, providing 
for payment of the balance of the debt now sued for. 

To this bill the executor fîled a gênerai demurrer; and each of 
the residuary legatees of Perkins, having been joined in the bill as 
respondents, also demurred. 

We pass by the question of lâches, which affords some difïiculties. 
We also pass by the question whether the bill is insufHcient in 
not showirig that the alleged arrangement between Perkins and the 
complainant was assented to by the other creditors who signed the 
release,: or at least disclosed to them, or that there were any circum- 
stances in connection therewith which would relieve the case as made 
by the lîill from the well-known objection that it was against public 
policy, because not so âssented to or disclosed.^ 

Sifting out the allégations which we hâve referred to. we fînd but 
little of substance. The will does not make any mention of the in- 
debtedness in question hère. Any agreement, whether oral or in 
writing, subséquent to the exécution of the release, would hâve been 
without considération, and therefore not binding in law, although 
it would be otherwise with référence to a discharge in invitum by for- 
mal proceedings in bankruptcy or insolvency. The allégations with 
référence to the payment of interest are not sufiSciently definite to 
make them available even as évidence — much less, as a spécifie fact 
in récognition of the légal existence of the debt — ^because, for ail that 
appears in the bill, they may hâve been made from a mère sensé of 
honor; and, on the whole record, the allégation that Perkins con- 
tinued to recognize the debt as still due from him cannot be re- 
garded as sufBcient for the purposes of the case. The only exhibit 
which can possibly bear on the case is the letter of January ist, and 
nothing th^rein gave any assurance that Willard could rely on any 
future légal claim, or on anything except Perkins' Sense of honor. 
Under the circumstances, this letter having been made a part of the 
bill, it must, in the absence* of a spécifie statement of other détails, 
which the bill lacks, be taken as qualifying ail its gênerai allégations 

1 Note by the Court. See Batehelder & Lincoln Co. v. Whitmore, 122 Ped. 
355, declded by tbe Circuit Court of Appeals for the Fu:st Circuit on April 2S, 
1903. 
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which we hâve referred to, including that that Perkins continued to 
recognize the debt notwithstanding the exécution of the release, and 
verbally and in writing agreed to pay the same. 

There is enough in what we hâve already observed to require 
us to sustain the demurrers, but, in addition thereto, there are some 
gênerai rules vi^hich underlie the whole bill. A release by a formai 
instrument, executed under seal, between parties fully cognizant of 
their rights, and assuming on its face to dispose of the entire subject- 
matter thereof, is not lightly to be set aside or added to, as is now ask- 
ed for by the complainant. Although the rules of equity, in a case 
demanding it, do not hesitate to grant such relief as now prayed for, 
yet, as required by a proper regard for the rights of parties who hâve 
formulated their own contracts, they fully recognize the solemnity 
of an instrument of this character, and they will not disregard it un- 
less justice clearly requires that they should do so. A case sounding 
in uncertain allégations or doubtful proofs is not sufHcient. Thèse 
rules appear ail through the authorities, in varions forms. Par- 
ticularly does what is stated in Story's Equity Pleadings, § 255, apply 
hère : "It is a gênerai rule that whatever is essential to the rights 
of the plaintiff, and is necessarily within his knowledge, ought to be 
alleged positively and with précision." Also the following observa- 
tions, although made in connection with a discussion of the weight to 
be given to oral proofs invalidating or modifying a written instru- 
ment, apply not only to the matter of estimating the value of évi- 
dence, but to the allégations to which évidence relates. Story's Eq- 
uity Jurisprudence (i3th Ed.) § 157, says: "Relief will be granted in 
cases of written instruments only where there is a plain mistake, 
clearly made out by satisfactory proofs." Likewise, Pomeroy's Eq- 
uity Jurisprudence (2d Ed.) § 859, says: "Courts of equity do not 
grant the high remedy of reformation upon a probability, nor even 
upon a mère prépondérance of évidence, but only upon a certainty of 
error." Taking the bill in this case in connection with the exhibits 
which are made parts of it, the terms of the alleged arrangement be- 
tween the parties additional to the release are not clearly stated, nor 
are the grounds of the relief asked for clearly and positively set out 
in any respect. 

Ordered: There will be a decree in accordance with rule 21, sus- 
taining the demurrers, and dismissing the bill, with a single bill of 
costs. 



McPHBESON V. MISSISSIPPI VALLET TRUST CO. 

{Circuit Court of Appeals, Bighth Circuit. March 23, 1903.) 

No. 1,758. 

1. Fbdebal and State Courts-^Pbioritt of Jurisdiction— Estâtes of De- 

CEDBKTS. 

An administrator appointed by a proper probate court to take charge 
of the property of a décèdent which is within its territorial jurisdiction 

Ifl. Prlority of jurisdiction between state and fédéral courts, see note to 
Louisvllle Trust Co. v. Clty of Cincinnati, 22 0. C. A. 358, $ 3. 
See Courts, vol. 13, Cent. Dlg. § 1410. 
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is an pfflcer of the court, and holds the property as such, and subject t» 
the court's orders; and where the proper distribution of the esta te has 
been flnally determined by the courts of the state, In conformity with 
■whieh the probate court has made an order of distribution, a fédéral 
court wiU not entertaln an action agalnst the admlnistrator to compel 
him to deliver the property to artoth^çr claimant, whether or not such 
claimant was a party to the proceedlngs in the state courts. 

2. ASSIGNMBNT— InTBHKST IN EsTATB— RiGHTS ACQDIBED BT ASSIGNEE. 

An assignée of the Interest of a man In the estate of his deeeased wife 
under an assignment made whlle the estate was in process of admin- 
istration in a probate court Is bound by the orders and judgments of such 
court to the same extent as the assigner. Such an assignée does not 
acquire title to any spécifie property by the assignment, but merely the 
right to such property or funds as shall be awarded to the assigner in, 
the final distribution of the estate. 

3. FEDERAL COUHTS— FOLLOWING STATB DECISIONS— DeSCENT OF PhOPBKTY. 

A fédéral court is bound by a décision of the Suprême Court of a 
state with respect to the descent of property of an intestate whlch was 
withln the jurisdictlon of the state courts. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

Jessle May McPherson, the plaintifC In error, brought this action of replevin, 
without bond, agalnst the Mississippi Valley Trust Company, the défendant 
in error, to recover the possession of certain moneyed securities. The parties 
waived a jury, and flled a written stipulation that the court should try the 
cause. The court made the following flndings of fact: 

"(1) At and prier to the time of the brlnging of this action the plaintiff, 
Jessle May McPherson, was a citizen and résident of the state of New Yorlc, 
and the défendant, the Mississippi Valley Trust Company, was then, and 
continued to be, a corporation created under the laws of the state of Mis- 
souri havlng its principal ofBce and place of business in the City of St. Louis, 
state of Missouri. 

"(2) On February 20, 1885, William J. McPherson, the father of the plaintiff, 
a citizen of the state of New York, and residing at 475 Plymouth avenue, city 
of Rochester, In sald state, was legally marrled to Mary B. McVean, then a 
citizen of the state of Missouri, and who had for years resided In the city of 
St. Louis, in sald state. 

"(3) On the 22d of March, 1895, Mrs. Mary McVean McPherson dled in- 
testate at her résidence in the city of St. Louis, Missouri, without having 
changed her actual place of résidence from the city of St. Louis, Mo. Mrs. 
McPherson left survlving her neither father, mother, chlldren, nor other direct 
descendants; her nearest blood relatives survlving her being two brothers, 
Horace Locke and William C. Locke. 

"(4) Àt the time and place of her death Mrs. McPherson had in her pos- 
session certain articles of Personal property, which belonged to her before 
her marriage with William J. McPherson, and which had not been taken intO' 
the physlcal possession of William J. McPherson before her death, being ten 
bonds of the Union Depot Rallroad Company, of the value of $12,150; 300 
shares capital stock of the Adams Mining Company, total présent value $9; 
50 shares capital stock of Granité Mining Company, présent value $100; 50 
shares capital stock of Bllzabeth Mining Company, of no présent value; dia- 
monds and jewelry of the value of $370; and Overland real estate bonds, 
worth $1,500, présent value, otherwise called the 'Henderson Bonds.' 

,'t(5) On the 26th day of March> 1895, William J. McPherson flled in the 
probate court of the city of St. Louis, Missouri, a paper or pétition reading 
as follows: ^ 

1[3. State laws as rules of décision iij fédéral courts, see notes to GriflSn v. 
Wheèl Co., 9 C. 0. À. 548; WUson v. Perrin, Jl C. O. A. 71; HlU v. Hlte, 
29 C. C. A. 553. 
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" 'On the 22d inst. my wlfe, Mrs. Mary B. McPberson, dled In thls eity 
at her home, No. 4362 West Belle Place, leaving property in thls state to the 
amount of about twenty-six thousand dollars. I am a résident of Kochester, 
New York. Deceased left no descendants, no father or mother, leaving no 
sisters, but two brothers; one, Horace Ix)cke, of thls clty, and the other, 
William 0. Locke, of Mulberry, Mass. I ask the appolntment of the Missis- 
sippi Valley Trust Company as admlnistrator of sald estate. 

" 'Respectfully, William J. McPberson.' 

"And in consonance with this pétition, on the 2eth of March, 1895, the said 
probate court appointed the Mississippi Valley Trust Company the admlnis- 
trator of the estate of the sald Mary B. McPberson, deceased, whlch appoint- 
ment was accepted by the trust company, and the administration of the estate 
was proceeded wlth by the admlnistrator under the direction and supervision 
of the said probate court of the clty of St. Louis, Mo. 

"(6) On June 16, 1896, William J. McPberson was appointed admlnistrator 
of the estate of Mary B. McPberson by the surrogate's court at Kochester, in 
the state of New York. 

"(7) The administration of the estate of Mary B. McPberson was duly pro- 
ceeded with by the défendant In the probate court of St. I^ouis, Mo., one 
annual report being filed, and settled June 9, 1896, and on June 18, 1897, a 
final report, showing that debts and claims had ail been settled and paid, was 
submitted to the court, the requisite statutory notice of final settlement 
having been given, and thereupon such settlement was approved by the court. 

"(8) The settlement and report then made showed that tbere were then in 
the possession of the défendant, as admlnistrator of the estate of Mary B. 
McPberson, ten bonds of the Union Depot Rallroad Co. of $1,000 each, three 
hundred shares of the Adams Mining Company, seventy-flve sbares of the 
Granité Mountain Mining Company, flfty shares of the Elizabeth Mining Com- 
pany, $1,500 of the bonds of the Fair Grounds R. E. Company, and certain 
articles of jewelry of the value of $370. 

"(9) William J. McPberson applied to the probate court of the clty of St. 
Louis for an order upon the défendant, as admlnistrator, directing the de- 
llvery to him of the property in possession of the défendant, setting forth bis 
appointaient as admlnistrator by the surrogate's court in the state of New 
York. Horace Locke and William G. Locke, brothers of Mary B. McPberson, 
applied to the probate court for an order directing the défendant, as admln- 
istrator, to deliver the property of the estate left in possession of the de- 
fendant to them, they claiming to be entitled thereto under the laws of the 
state of Missouri. 

"(10) Upon the hearing of thèse several applications the probate court of 
the clty of St. Louis, Missouri, on the 12th of July, 1897, entered an order 
directing the défendant, as admlnistrator, to deliver the property of the 
estate in its possession to William J. McPberson, as domlciliary admlnistrator. 
From this order the other claimants, Horace Locke and William C. Locke, 
appealed to the circuit court of the city of St. Louis, whereln a hearing was 
had, and on December 19, 1898, a judgment was entered holding that Horace 
Locke and William C. Locke were the légal dlstributees of the estate of thelr 
sister, and were entitled to the property in possession of the défendant as 
admlnistrator. From thls judgment an appeal was tàken by William J. 
McPbersoD to the Suprême Court of the state of Missouri, and, the case 
bavlng been fuUy beard in that court at the April term, 1901, an opinion was 
handed down afiirmlng the rullng and judgment of the circuit court, the 
opinion being flled May 14, 1901. 

"(11) The mandate from the Suprême Court showing the aflBrmance of the 
judgment was duly flled in the circuit court of the city of St. Louis, Sic, on 
June 24, 1901, and was certlfled to the probate court for its guidance in the 
premlses on June 29, 1901. 

"(12) Upon being informed of the action of the Suprême Court in the 
premises, the défendant prepared a final report, for the purpose of closing 
np the estate in eonformity wîth the ruling of the Suprême Court, and was 
about to file the same in the probate court of the city of St. Louis, Mo., when 
the défendant was served with notice of the bringing of the présent suit in 
this court, to wit, the United States Circuit Court for the Eastern Division 
122 F.— 24 
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ot the Eastem District of Missouri, the sald suft being of the nature of an 
action in replevln, whereln the présent plalntlff clalmed the property of sald 
estate then in the possession of the défendant, but in whlch suit a writ of 
replevln has not Issued. 

"(13) Upon receivlng notice of the bringlng of thls suit In replevln In the 
United States court, the défendant, settlng forth the facts in thls case, appUed 
to the probate court of the clty of St. Louis for an order staying further pro- 
ceedlngs in the probate court untll the disposition of the suit In the fédéral 
court, but thls application was refused, and on July 9, 1901, an order was 
entered In the probate court dlrectlng the défendant, as administrator, to 
dellver the property in its possession to Horace. Locke and William O. Locke. 
From thls order the défendant prayed an appeal to the circuit court, was re- 
fused by the probate court, and thereupon the défendant applied to the cir- 
cuit court of the clty of St. Louis, Mo., for a writ of mandamus to the probate 
court dlrecting that court to allow the. appeal prayed for. The circuit court 
refused to grant the writ of mandamus, and thereupon the probate court clted 
the offlcers of the défendant to appear and show cause why they should not 
be punlshed for contempt for the f allure to dellver the property in their pos- 
session to Horace Locke and William C. Locke, in accordance wlth the 
previous. order of the court. Thereupon the défendant. In conformity with 
the order of the probate court of July 9, 1901, delivered the property in its 
possession to Horace Locke and William C. Locke, except the bonds of the 
Henderson Realty Co., of 'the value of $1,500 and $900 in cash, whlch are yet 
in possession of défendant. 

"(14) On the 22d of Aprll^ 1895, William J.McPherson exeouted, for value, 
an asslgnment in writlng to hls daughter Jane B. McPherson of his Interest 
in the estate of his deceased wife, in the form foUowlng: 

"'In Considération of the sum of seventeen thousand dollars, to me the 
undersigrred, William J. MbPherson, of Eochester, New York, in hand palcl 
by Jane B. McPherson of the same place aforesald, thls 2^ day of Aprll, 
1895, the teceïpt whereof Is hereby acknowleâged, I hâve sold, asslgned, set 
over and traiisferred, and by .these présents do hereby sell, asslgn, set over 
and, transfer to the sald Jarifi B. McPherson,' ail the personal property and 
estate, and a,ll my right, tltle'ànd interest In and to the Personal property 
and estate, df my late wlfé, Mary B. McPherson, who deceased lit the city 
of St. Louis; Ih the state of Missouri,, on or âbout the 22d day of March, 
1895, and' In ànd to the àVàïïs thereof and that shall arlse therefrom, and of 
whlch estàïe the Mississippi Valley Trust Company of St. Louis aforesald is 
the administrator, to hâve and to ^old the sald property and estate and the 
avails thereof to the sald Jané fi. MéPherson, her heirs and asslgns forever, 
and'the sald tÏÏe Mississippi "Valley Trust Company, as such administrator or 
otherwlse, and any person, trustée or Company Ihtowhose hands said prop- 
erty; estate and avails thereof naay cpmq or be Is hereby authorized and di- 
rected to dellver and pay over to sald Jane B. McPherson, her helrs or as- 
signs, sald property and estate fethd such avâllg, and the probate court of St. 
Louis, Missouri, Is authorized an4 d^'^^^t^d or requested to make any such 
order as necessary, if any order 'of sald court necessary for the payment and 
deliyery oi sald iproperty, estate and avails to ëaid Jçssie May McPherson, her 
heirs or assi^hs.. ,, .' 

"'In -tvitness AYhereof, I hâve;liereunto set'my hand and seal thls 22d day 
of April, Ai D. 1895. ' Wm. J. McPhérsoû.' 

"(15) On the 17th day of September, 1895, the sald Jane B. McPherson 
executed, for, value, an asslgnment of her interest, in sald property to her 
slster, JessiéMay McPhersoiji, sub^tantialiy In the same form as the asslgn- 
ment to her set forth, in the, las'tflhding." 

Upon these flndings of fact the court rendered a Judgment for the défendant 
lu the action, and the plalntlff sued out thls writ of error. 

John H; Gverall and Chester H. Kruiii, for plaintif! in error. 
"William iP. Woérner, fQl-| défendant in error. 

Bëfbre CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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PER CURIAM. The opinion of the learned trial judge covers ail 
the issues of law in this case, and, agreeing with its reasoning and con- 
clusions, we adopt it as the opinion of this court: 

"SHIEAS, District Judge. Tlie principle is well settled that, in order to 
avoid unseemly conflicts in the enforcement of judgments, arising between 
the fédéral and state courts, care must be exercised not to interfère with 
the possession and control over property brought within the possession of a 
court of the one jurisdictlon by proceedings subsequently brought in a court 
of the other jurisdictlon. 

"It Is equally well settled that, when a proper probate court takes charge 
of an estate of a décèdent, the property belng within the territorial jurlsdic- 
tion of the court, and appoints an administrator to tal^e charge of the prop- 
erty, the administrator is an otticer of the probate court. His possession is 
that of the court, and he is in duty bound to obey the orders and judgment 
of that court. Byers v. McAuley, 149 U. S. 608, 615, 13 Sup. Ct. 906, 37 L. 
Ed. 867. 

"BMrthermore, no court should permit such use of its process as that It will 
subject the administrator to the stress of being subjected to contradictory 
judgments touching the disposition of property plaeed in his possession as ad- 
ministrator. True, as is held in Byers v, McAuley, supra, when the admin- 
istration has been carried forvs'ard to the point of the distribution of the re- 
maining assets of the estate, ail debts having been paid, and no adjudication 
has been had on the question of distribution, a circuit court of the United 
States may, on behalf of citizens of other states, the amount involved being 
sufHcJent, take jurisdiction over a suit brought to détermine who are entitled 
as distributees to share in the estate; but when the adjudication has been 
rendered the actual distribution must be made by the probate court. 

"In the case now before the court it is shown that the question of the dis- 
tribution of the assets in the hands of the administrator was first presented 
to the probate court in 1897, and an order of distribution was entered on 
July 12, 1897. The question was carried on appeal before the circuit court, 
and on December 19, 1898, a judgment was entered to the effect that under 
the laws of the state of Missouri the brothers were entitled to the property 
as distributees, in préférence to the nonresident husband; and the Suprême 
Court of the state, on the appeal of the husband, William J. McPherson, af- 
flrmed the rnling and judgment of the circuit court by an opinion filed May 
14, 1901. Therefore, before the présent suit was filed in this court, which was 
on June 25, 1901, the probate court had passed upon the question of the proper 
distribution of the assets in its possession. The question had thence been 
carried to the highest court of the state, and it had been therein held and 
adjudged that under the laws of the state of Missouri the brothers of the 
deceased were the proper distributees, to the exclusion of the nonresident 
husband. The question of distribution had, therefore, been heard and ad- 
judged before the bringing of this suit in this court, and under the doctrine 
laid down in Byers v. McAuley, supra, this court should not now entertain 
a suit intended to again litigate this question. 

"It Is contended that the présent plaintifï was not a party to or in privity 
with the proceedings carried through by her father and assigner touching this 
question of distribution, and therefore they are of no effect or weight in the 
considération of the question before the court. Granting, for the moment, 
that the plaintiff is not bound by the judgment and proceedings had in the 
courts of Missouri, and that it is still open to her to assert her righta to the 
property in question, it does not foUow that she can be permitted to enforce 
them in a suit against the administrator. If she has a right to the property, 
she can enforce it by a suit against Horace and William G. Locke, into whose 
possession it passed. They obtained the property by virtue of the orders and 
judgments of the courts of Missouri. But if she was not a party to, nor 
bound by, the proceedings had in the courts of Missouri, then Horace and 
William O. Locke cannot rely on thèse proceedings as a défense to her claim, 
and, if she has the better right to the property, it will be open to her to as- 
sert it. The question now under considération is the protection to be afCorded 
to the administrator of an estate, who in good faith yields obédience to the 
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order of the court whose offlcer he is, 'ànd which court has the possession and 
control of the property and esta te. The plaintlffl knew that the probate court 
was administering the esta te of Mrs. McPherson; knew that the question of 
the distribution of the assets would, of necessity, corne before that court for 
détermination; and knew that It would be the duty ofthe administra tor to 
obey the orders of that court with respect to the property in Its charge; and 
wlth thls knowledge she remalned whoUy sllent, making no claim to the 
property until the courts of Missouri had dealt with the question, and had 
ordered the method of distribution, and then she did not apply to the court 
having charge and control of the property, but instituted an action In thls 
court In the nature of a replevin agalnst the admlnistrator, eharglng him with 
having converted the same to his own use. TJnder such circumstances it 
must be held that the plalntlfC cannot enforce her rlghts in an action of thls 
nature In a fédéral court agalnst the admlnistrator. The évidence shows that, 
upon belng notifled of the clalm of plaintlff through the brlnging of thls 
action, the défendant presented the facts to the probate court and sought to 
hâve the exécution of the order of distribution delayed untll this case should 
be dlsposed of ; but the probate court, deemlng the question of distribution 
to be settled by the judgment of the Suprême Court, refused the application 
for delay, and refused to grant àri appeal from its action, and therèupon the 
défendant applled to the circuit court for a wrlt of mandamus to compel the 
allowance of an appeal, which writ was refused, and therèupon, belng clted 
to answer for contempt in not obeying the order of distribution, the admlnis- 
trator delivered the property in its possession to the parties who had been 
adjudged to be entitled thereto. Thé plaintlff took no action in ald of the 
efforts of the défendant to secure delay In the exécution of the order of dis- 
tribution. Her position toward the défendant was that she proposed to hold 
the défendant liable to her for the dellvery of the property, or, faillng that, 
for its value In money, regardless of any and ail action taken by the probate 
court of the clty of St. Louis, thus seeklng to place the défendant in a posi- 
tion of liability to two courts at one and the same tlme. As is said by the 
Suprême Court in Byers v. McAuley, sUpra, 'No offlcer appolnted by any court 
should be placed under the stress which rested upon this admlnistrator, and 
compelled him for hls own protectiofl to seek orders from two courts In re- 
spect to the administration of the same estate.' To prevent such a resuit it 
must be held in this case that thé plaintlff, by her course of conduct and 
delay in making known her claim, haà forfeited any rlght she ever had to 
proceed in thls court agalnst the admlnistrator. 

"Furthermore, Is It not the faet that the plaintlff Is bound absolutely by the 
proceedings taken In the courts of MissoOTi with respect to the distribution 
of the property of the estate? The plalntlfC has no Interest in or tltle to the 
property in dispute, except through the assignment from William J. McPher- 
son to the sister Jane, and from her to the plaintlff. 

"The évidence shows that the proceedings for the administration of the 
estate in the probate court of the clty of St. Louis were Initiated by William 
J. McPherson, and the order appointlng the défendant admlnistrator was 
made before any assignment of his interest therein had been made by Mr. 
McPherson. The assignments were intended to transfer the interest, if any, 
which Mr. McPherson had in the estate of hls deceased wlfe. It could not 
be known, untll the administration of the estate was ready to be closed, what 
the Interest of the husband would be, If any, nor the f orm of the assets of 
the estate. Any and ail of the assets coming into the possession of the pro- 
bate court mlght be sold to meet the debts of the décèdent and the expenses 
of administration, or, for safety sake, the court mlght order a sale thereof; 
and a reinvestment of the proceeds realized from the personalty. The as- 
signment to the plaintlff did not convey to her the tltle In any spécifie article 
of property in such sensé that it was excepted out of the control of the 
probate court. Ail that the plaintlff could clalm under the assignment to her 
was that the share or Interest which it might prove her father had in the 
estate of his deceased wlfe should be paid or be delivered to her. When thla 
assignment was made, the plaintlff knew that the estate was belng admin- 
Istered in St. Louis, and it is clear that she then expected that, as a resuit of 
such proceedings, her father's share iù the estate would ultimately be ascer- 



tained, and would be delivered to her father, and through him would reach 
her. She testified that she knew the estate was being administered in St. 
Louis; that slie knew the défendant was the administrator; that she knew 
that the probate court had decided that her father was entitled to the prop- 
€rty; that she knew the case had been taken up on appeal; that she never 
gave any notice of the fact of the assignment to her, or of her claim there- 
under, to the défendant or to the probate court, and never made any inquiries 
about the matter of her father or any one; and that she 'expected that the 
décision of the probate court would be sustained by the other courts, and that 
«ventually it would be sent to Eochester.' 

"It cannot be questloned that the plaintiff had no interest in or title to 
the property until after the same had passed into the control of the probate 
court, and she Is bound by its action and judgment to the same extent as is 
her assigner. By the assignment she was to become entitled to whatever 
might be held to be her father's share In the estate, and when the assign- 
ment was made by the father the plaintiff knew that the probate court of 
St. Louis had control of the assets, and was prlmarily charged with the duty 
of ordering distribution. She was content to leave the case in that situation. 
AU that she could claim under the assignment was her father's share in the 
estate of Mrs. McPherson, and the court having charge of the estate, and 
whlch had charge of it when plaintiff's right accrued, has ordered, In ac- 
cordance with the ruling of the Suprême Court, that the father had no in- 
terest in the assets of the estate, and hence nothing passed to the plaintiff^ 
Under the facts of the case the plaintlfC Is bound equally with her asslgnor 
by the rulings and judgments of the courts of the state, and is thus debarred 
from again litigatlng thèse matters in thls court. 

"Finally, if, through any mode of reasoning, it could be held that the ques- 
tion of the right of William .T. McPherson to share in the estate of his de- 
ceased wlfe could be presented for considération to this court, it would be the 
duty of the court to adopt and follow the ruling of the Suprême Court of Mis- 
souri upon the question involved. Thus, in the already cited case of Byers 
V. McAuley, 149 U. S. 608, 621, 13 Sup. Ct. 906, 37 L. Ed. 867, it is said: 
'The other ruling was that the flrst cousins were entitled to take the estate 
to the exclusion of the second cousins. In this the Circuit Court of the United 
States had to deal with a question of local law. ïhe state statutes prescribed 
the scheme of distribution, and, if the meaning of thèse statutes was dis- 
putable, the construction put upon them by the state courts was binding upon 
the Circuit Court.' [The Security Trust Co., as Administrator, v. The Black 
River National Bank of Lowville (Oct. Term, 1902) 23 Sup. Ct. 52, 47 L. Ed. 
— 11. 

"Counsel for plaintifC cite the provisions of sections 254 and 255 of the 
Revised Statutes of Missouri of 1899, to the efCect that, where an inhabitant 
of any other state or country dies intestate, leaving Personal property in 
Missouri, the same shall be distributed and disposed of according to the laws 
of the state or country of which the deceased was an inhabitant, and that 
upon the final settlement of such an estate the residue left after the payment 
of ail debts may be distributed and disposed of in the manner aforesaid by 
the court in which the estate is being settled, or it may be transmitted to the 
exécuter or administrator appointed at the domicile of the deceased, as the 
court may deem best. Thèse sections clearly confer upon the probate court 
in Missouri the right to distribute and dispose of the property found in the 
state belçnging to the estate of an inhabitant of another state. William J. 
McPherson, having been appointed administrator in New York of the estate 
of his deceased wife, applied to the probate court in St. Louis, which had 
full charge of the property of the estate in Missouri, to make disposition of 
the assets in its charge. This brought up the question whether the deceased 
had ever become an iuhabitant of the state of New York within the meaning 
of section 254 of the Revised Statutes of Missouri, and also, if she had so 
become, what right had the husband to the personal property in Missouri? 
The Suprême Court of Missouri did not flnally décide the flrst of thèse ques- 
tions, holding that it was not décisive of the case, but did hold that: 'If we 
are to recognlze that a citizen of New York, marrying in this state, acquires, 
by virtue of his marriage, the Interest in his wife's estate owned hère that 
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lie would hâve acqùlred if be Imd married in his own state a wife own'mg 
liMe property there, we would also tiave to recognize the absolute riglits of a 
hnsband coming f rom a state or country wtiere the common law on the 
subject was unabridged. We do not reeOgirize any such qualification of the 
rights of married women under our statUte. Since, therefore, the husband 
did not, by vlrtue of his marrlage hère, acqulre such title to his wife's Per- 
sonal property as he would hâve acqùlred to such property in New York if 
they had been married there, and since there Is no statute of distributions in 
New York by which be can také the estate, he has no title to it. Section 
254, above quoted, is but a législative expression of a well-recognized rule of 
priva te interna tionallaw. But, since we flnd no foreign law to govern the 
case in hand, that statute has no application, and we must administer the 
estate according to our own statutes.' 

"ïo escape the force of this décision, counsel for plaintiflC contend that 
plaintiff is not a citizen or résident of Missouri, and is not bound by the 
probate proceedings had in this. state; eiting in support of their contention 
the case of Borer v. Chapman, llfl U. S. 587, 7 Sup. Ct. 342. 30 L. Ed. 532, 
wherein it was held that, as the primary probate jurisdiction was in Min- 
nesota, Chapman, who was a créditer of the estate, was not bound to appear 
in the ancillary proceedings had in Califomia, but, as a créditer, could en- 
. force paymentof the debt due hlm from property of the estate which had 
passed into the possession of legatees in Minnesota. This case is so différent 
In Its facts that it is not applicable to the situation of the case now before 
the court, except as It might sustain the right of plaintiff to proceed against 
the parties now in possession of the assets, to wlt, Horace and William C, 
Locke, in case It be held that plaintiff Is not bound by the proceedings in the 
courts of Missouri." 

The judgment of the Circuit Court is affirmed. 



MARQUARDT V. BALL ENGINE CO. 

(Circuit Court of Appeals, Slxth «rcult Aprll 4, 1903.) 

No. 1,116. 

1. Dbath— Dangkrous Machinkbt— Defectivk Appliances — Liabilitt of 
Mandpacthrbr. 

Plaintiff's Intestate was killed by the breaking of a fly wheel on an 
engine manufactured by and purchased from défendant by his em- 
ployer, by reason of the defective working of a prismatic valve therein, 
which, with the purchaser's consent, had been substituted (at least, for 
trial purposes) by défendant for a telescopic valve provided for by the 
spécifications. The valve furnished was of a pattern extensively used, 
and after the accident it was used for several months wlthout dangerous 
results. Held, that the proof was Insufilcient to show that the engine, 
equipped with such valve, was Imminently dangerous, so as to render 
défendant liable for intestate's death. 

3. Same — Direction of Verdict. 

Where, in an action for death, It would hâve been the duty of the 
court to set aside a verdict for plaintiff, had one been returned, it was 
proper for the court to direct a verdict for défendant 

In Errer to the Circuit Court of the United States for the North- 
ern District of Ohio. 

This action was brought to recover for wrongfully causing the death of 
GuStav Marquardt, an assistant engineer of the Perry-Payne Company. This 
Company was the owner of an office building in the city of Cleveland, Ohio. 
It had occasion to use an engine In the opération of its electric plant and 
otherwise, and purchased It from the Bail Engine Company, a manufacturer 
of steam engines at Erie, Pa. In the spécifications for the engine, it was 
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provîded that a telescopic valve should be nsed. The défendant put In (clalm- 
ing greater usefulness and efïiciency for it) a valve known as a "prismatic 
valve." When the engine was set up, in January, 1899, an expert of the 
détendant compapy was présent, and for about one week remained with the 
engine, assistlng in opéra ting and adjusting It. For several days af ter the 
expert of the défendant company left, the engine was operated under the 
supervision of the engineer of the Perry-Payne Company. On the 21st of 
January, 1899, the fly wheel attached to the engine suddenly burst, flying 
in pièces, one of whieh struck and fatally Injured Marquardt, the assistant 
engineer, then employed In the discharge of his dutles about the engine. The 
plaintlfC's testimony tended to show that the valve fumished by the défend- 
ant was, owing to its shape and construction, liable to bind and to prevent 
the smooth working of the engine. The engine was fumished with what is 
known as an "inertia governor." Tbis was connected by a "rocker" and 
valve rod with the valve. Defects are charged in the fly wheel, in having 
a faulty spoke, containing a sand hole or blow hole which had been fllled 
with soft métal, dressed down, and painted so as to conceal it from vlew; 
that the tension spring attached to the governor was held by a boit which 
was three-quarters broken; tliat when the engine was set up, to overcome 
slight noises in its opération, a hole had been drilled in the steadying lug 
or rest of the governor which bears against the outer hub of the fly wheel, 
and fllled with brass to snch an extent that, restlng against the iron hub end 
without lubrication, the friction of the brass against the iron hub end placed 
an undue straln ou the tension spring of the governor, held by the détective 
boit. The plaintiff gave évidence tending to show that the valve, instead 
of working freely, had a binding tendency, due to its construction and uneven 
expansion when heated, and was consequently unsate to use. In the opin- 
ion of experts called by the plaintiff, the destruction of the fly wheel was 
caused by the valve sticking or binding, causing a puUing force to be ex- 
orted by the attaching rods upon the governor, thus exerting an undue strain 
upon the tension spring and breaking the détective boit. When the spring 
was broken, the governor would strike upon the stops upon the rim of the 
fly wheel, breaking it whlle still being earried by the momentura of the 285 
révolutions per minute at which it was going. At the conclusion of the plain- 
tifts testimony, the c«urt, upon motion of the défendant, directed a verdict 
in its favor. 

George O. Willet, for plaintiff in error. 
E. K. Wilcox, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Tudges. 

DAY, Circuit Judge, after the foregoing statement, delivered the 
opinion of the court. 

A perusal of the record makes it évident that the plaintiff's case 
could only hâve been submitted to the jury upon the theory that an 
improperly constructed valve caused the breaking of the fly wheel, 
and the conséquent injury and death of Marquardt. Neither the 
defective boit to the tension spring, the brass filling creating friction 
with the hub end, nor the defective spoke, could hâve caused the 
injury, without the primary cause attributed to the bad working of 
the valve. If plaintiff's case was made out at ail, it was upon the 
theory that the valve was the source of the mischief. Under ordi- 
nary circumstances, there is nothing to show that the boit would 
not hâve held the tension spring, or that the filling or defective spoke 
could hâve resulted in any harm. The binding valve was the prob- 
able source of the trouble, upon the plaintiff's évidence. It ex- 
erted tlie pulling force that caused the spring to break, permitting 
the governor to pound upon the rim of the fly wheel. The real ques- 
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tion in the case îs reduced to one of liability;of the défendant for 
furnishing to the Perrj'-Payne Conipany, the employer of Marquardt, 
an engine, for use in its business in which the deceâsed was employed, 
equipped with the valve furnished by the défendant. There is no 
claim that the act, was willful or intended tp injure. It is equally 
true that the défendant stood in no contractual relation to the de- 
ceâsed. Does the case corne within the rule which reriders one liable 
to persons who use and are injured by a dangerous instrumentality 
which has been furnished by another under a contract to which the 
injured party is a stranger ? There is a class of cases in which a 
liability arises in favor of third persons independent of contract, as 
whçre an article imminently dangerous to life and safety has been 
put upon the market, without proper précautions so as to protect 
thpse who may hâve occasion to use it. The liability in sûch cases 
is not founded upon contract or relation of privity between the par- 
ties, but arises, rather, from the obligation which the law imposes 
upion ail to avoid acts necessarily dange:rous to the lives and safety 
of Others. Savings Bank v. Ward, loo U. S. 195-204, 25 L. Ed. 
621. The liability to third persons in such casés arises, not by reason 
of contractual relation, for there is none, but, rather, for a breach of 
duty, which the law imposes, to use one's own so as not by the use 
of property or by personal misconduct to injure others. An example 
of such breach of duty is the apothecary who carelessly labels a poison- 
ous drug as harmless medicine, and, as such, puts it upon the market. 
He is held liable, no matter how many intermediate sales may hâve 
taken place. Thomas v. Winchester, 6. N. Y. 397, 57 Am. Dec. 
455, cited in Savings Bank v. Ward, supra. In the same state it was 
held that when a boiler had been furnished, to the acceptance of the 
purchaser, àlthough the testimony tended tô show that it was niade 
of poor iron and improperly constructed, no liability arises to third 
persons injured by an explosion thereof some three months after- 
ward, while the same was in opération by the purchaser. Losee v. 
Clute, 51 N. Y, 494, 10 Am. Rep. 638. The Master of the Rolls, 
in Heaven v. Pender, 11 Q. B. Div. 503, seems disposed to extend the 
doctrine so as to require ordinary care to make an article safe ; and 
where, from the neglect of such ordinary care and skill, an injury 
happens to a stranger, a légal liability arises, to be enforced by an 
action for négligence. But as Judge Dallas points out in a well-con- 
sidered opinion in Bragdon v. Perkins-Campbell Company, 30 C. C. 
A. 567, 87 Fed. 109-11 1, this doctrine did not meet with the approval of 
the other judges in the case in which it is stated, and is not sanctioned 
by the other English cases and text-writers of authority. If this were. 
the law, a dealer in machinery which may become dangerous by rea- 
son of defective machinery or faulty construction would be under 
an obligation to usé ordinary care in its construction and the sélec- 
tion of materials, not only to the persons with whom he deals and to- 
whom he owés contractual obligations, but also to others who might 
hâve occasion to use the machine furnished, and to whom no duty 
of contract or employment is owing. This would be an extension of 
the doctrine of négligence, without support, as we view it, in reason 
or authority, This does not mean that no duty is owing to the pub- 
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lie in the use of dangerous agencies. No one has" tlie right to use 
his own to the injury of others, or in such wise as is calculated to 
injure others acting within their rights. In the case of Savings Bank 
V. Ward, supra, Mr. Justice Clifford, after commenting upon the 
apothecary's case in affixing the wrongful label, says : 

"Such an act of négligence being immlnently dangerous to the Uves of 
others, the wrongdoer is liable to the injured party, whether there be any 
contract between them or not. Where the wrongful act is not immediately 
dangerous to the lives of others, the négligent party, unless he be a public 
agent in the performance of some duty, Is, in gênerai, liable only to the party 
with whom he contracted, and on the grouud that négligence is a breach 
of the contract. Collis v. Selden, Law Eep. 3 C. P. 496." 

Applying the principles thus settled, did the plaintifif make out a 
case wherein one is shown to hâve put upon the market an article 
imminently dangerous to life or property, so that it might be reason- 
ably expected that those having to do with it would be subjected to 
injury? We think this question must be answered in the négative. 
The valve did not work well, it is true ; but it was of a pattern which 
the makers claimed to hâve extensively used, and which the purchas- 
ers of the engine knowingly permitted to be substituted, at least for 
trial purposes, in the engine purchased. After the accident it was 
used for several months without resulting in harm, so far as the record 
discloses. There is an entire lack of proof that the makers knew 
or ought to hâve known that the use of such a valve was "immedi- 
ately" or "imminently" dangerous to human life or safety, so as to 
make it a breach of duty owing to Etrangers to supply it to a cus- 
tomer who might use it in a business in which third persons would 
be employed. We perceive no analogy between the case at bar and 
the wrongfuUy labeled poison, or the insecure and improperly con- 
structed scafïold, where liability was held to attach in favor of in- 
nocent third persons. 

As the testimony introduced by the plaintifif did not make out a 
case of furnishing for use a dangerous agency, within the rule stated, 
the trial court was warranted in directing a verdict for the défend- 
ant. Had the jury returned a verdict for the plaintifï, it would hâve 
been the duty of the court to set it aside and award a new trial. In 
such cases the court may direct a verdict in accordance with the re- 
quirements of the testimony. Railroad Co. v. Commercial National 
Bank, 123 U. S. 727, 8 Sup. Ct. 266, 31 L. Ed. 287; ElHott v. Rail- 
road Company, 150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068; South- 
ern Pacific R. Co. v. Pool, 160 U. S. 438-441, 16 Sup. Ct. 338, 40 L. 
Ed. 485. 

Note. This opinion was prepared by Judge DAY while a member 
of this court. 
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SALLIOTTE v. Kmo BRIDGE CO. 

(CSrciilt Court of Appeals, Sixth Circuit April 20, 1903.) 

No. 1,130. 

1. Nkolioencb— Indbfkndbnt Subconteactor— Liabilitt of General Con- 

TRACTOR. 

A gênerai contracter Is net Mble to third persons for the négligent 
aets of an Independent subcontractor, nor unless the thlng contracted 
to be done is necessarlly a publié nuisance, or the injury Is a direct 
resuit of the act or thing wHich the independent contracter is requlred 
to do. 
8. Baub. 

Adjoinlng townships în Mlchlgan contracted for the construction of a 
bridge across a navigable river in acçordance with plans and spécifica- 
tions approved by the War Department, and presumptlvely in the exer- 
cise of lawful authorlty. The contract, as a whole, was let to défendant, 
which contracted with a thlrd person to eonstruct the abutments and 
piers; the work being done under the direct supervision of an engineer 
representing the owners. Seld, that défendant was not liable to an ad- 
joinlng landowner for the alleged négligent acts of the subcontractor in 
dredging away a portion of the bank of the stream in the performance 
of his contract 

8. Samb— Dkfkctivb Gonstrtjction of Bridge— Liabilitt of Gontractor to 
Third Pkrsons. 

A contracter cannot be held Uable to a stranger for an injury resulting 
from the defective construction of a bridge, when the injury dld not 
occur untll after the bridge bad been completed and accepted by the 
owners, and the contracter had parted with the possession and tltle. 

4, Navioable Watebb— Ripabian Owners — Injuries Incident to Public 
Improvements. ' ' 

A riparlan owner holds siibject to ail the Injury, not amounfing to a 
taking of hls land, which résulta from the lawful Improvement of the 
navigation of the stream, or tbe construction of piers, abutments, or 
bridges above his land, in the exercise of public rlghts In and over the 
stream in respect to such matters. 

6. Same— Takino op Land for Public Use. 

The faet that the volume and force of the current of a navigable 
stream flowing agalnst the bank on the land of a rlparian owner hâve 
been increased by the construction of a bridge and the deepening of the 
channel on the Side next hig land, rendered necessary because of the 
construction of a pier in the middle of the stream, resulting in the wash- 
ing of the bank, does not amount to a taking of bis land. 

In Error to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This is an action of trespass on the case. The plaintlffi In error, who was 
the plalntiff below, Is the owner of a tract of land bounded on its northern 
side by the river Rouge, and on its westerly side by a great public high- 
way, called the "Détroit and Monroe Eoad," which road crosses the river 
upon a public bridge at the northwestern corner of the plalntifFs land. The 
river Rouge is a navigable stream emptylng Into the Détroit river, and whoUy 
within the state of Michigan. The déclaration avers that in 1896 the de- 
fendant, the Klng Bridge Company, contracted to eonstruct a new Iron bridge, 
with Btone abutments and piers, to take fhe place of an old bridge; the 
contract being with the townships of Springwells and Ecorse, and with Jin 
electrlc rallway company which was operating an electric road along and 
upon the said Détroit and Monroe Eoad. It is then averred that it-was the 

H 1. See Master and Servant vol. 84, Cent Dlg. § 1245. 
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<luty of the sald contracter "so to conduct hlmself and so to execnte the said 
work as not to injure in any manner the premises aforesaid of the sald plaln- 
tiff, yet the said défendant, in utter disregard of its duty in the premises, 
and to save the expansé of hauling dirt from a distance, did, by a dredge, 
dig up a large amount of dirt next to the Ecorse abutment of said hrldge, 
thereby turning away the natural channel bank of the said river Eouge, and 
widenlng the same at that place to a great width, to wit, thirty feet, and by 
reason of the large amount of dirt taken from the said river at the said place, 
the cutting away of the channel bank as aforesaid, and of the placing of a 
turntable in the center of the said river, the said défendant, in utter disre- 
gard of the property rights of the said plaintifC, changed the course of current 
of the sald river Kouge, and caused the same to run directly agalnst the 
aforesaid property of the said plaintifC, thereby tearing and carrying away 
a large part of the frontage of the said plaintiff's land upon the said river 
Kouge, and doing great damage to his property, etc., ail to the damage of the 
said plaintiff flve thousand dollars." The défendant pleaded the gênerai issue 
and gave notice of certain défenses which It would make under that issue — 
among others, that it would show that it had only been a contracter with the 
townships named above and the electric railway to construct a bridge ac- 
cording to plans furnished by said townships, and which said plans and spéc- 
ifications had been approved by the proper fédéral authority — the river 
Rouge being a navigable stream — and that any dredging donc had been by 
the requirement of said fédéral authority for the purpose of maintaining the 
navigability of said river. At the close of ail of the évidence, the court in- 
structed the jury to find for the défendant. 

Chas. Stewart (Moore & Moore, of counsel), for plaintifï in er- 
ror. 

Brennan, Donnelly & Van De Mark and Henry L. Lyster, for 
défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

EURTON, Circuit Judge, having stated the case as above, deliv- 
ered the opinion of the court. 

1. The présent structure took the place of an old bridge. It is 
not averred that the bridge was constructed without authority or 
unlawfully, and there was no évidence ofïered tending to show that 
the two townships were without authority in replacing the old by the 
new bridge, or exceeded their authority in contractihg for the con- 
struction of the particular bridge hère in question. Under the law 
of Michigan, the county board of supervisors had the power to dé- 
termine when and where navigable streams may be crossed by 
bridges; and, in the absence of any averment or évidence to the 
contrary, we must assume that this bridge was lawfully constructed, 
the townships having obtained the consent of the proper authority. 
Nelson v. Navigation Company, 44 Mich. 7, 5 N. W. 998, 38 Am. 
Rep. 222; Pratt v. Brown, 106 Mich. 628, 633, 64 N. W. 583. So 
far as the consent and approval of the United States was essential, 
that was obtained ; the plans and spécifications of the bridge having 
been submitted to, and approved by, the Secretary of War, 26 Stat. 
454 (section 7, Act Sept. 19, 1890). 

2. So far as the plaintifï's déclaration proceeded upon the ground 
of either unskillfulness or négligence in the construction of the 
bridge, or its abutments and pier, there was no substantial évidence 
upon which a verdict might hâve been returned against the King 
Bridge Company. The plans for the bridge, including its abut- 
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ments and plers, were prepared under the direction and supervision 
of the authorities contracting for the érection of the bridge, and 
apprbved by the Secretary of War; and when so adopted the work 
of construction was let out, as a whole, to the King Bridge Com- 
pany. That Company contracted with a third person to construct 
the bridge abutments and piers, and this substructure was located 
and constructed under the constant supervision of the civil engineer 
representing the owners of the bridge. The only charge of négli- 
gence is "that, to save the expense of hauling dirt from a distance, 
[the défendant] did, by a dredge, dig up a large amount of dirt next 
to the Ecorse abutment of said bridge ; thereby tearing away the nat- 
ural channel bank of the said River Rouge, and widening the same at 
that place," etc. Now, if it was either unskillful or négligent to so 
dredge the river next the abutment on plaintiff's side of the river, it 
was the négligence of an independent contractor, and not that of 
the défendant. The firm which built the abutments, and did the exca- 
vation for their foundation and the dredging in front when built, con- 
tracted to do that particular work in accordance with the plans and 
spécifications already prepared. They did not become the gênerai 
servants of the King Bridge Company, but only contracted to do 
for that Company a spécifie work. That the bridge company, through 
its engineer or other agent, exercised some kind of gênerai supervi- 
sion, does not aflfect the question, where that is only for the purpose 
of seeing that the spécifie work is done in accordance with the con- 
tract. In such circumstances, those who contract to produce a fin- 
ished structure according to plans furnished are independent con- 
tractors, responsible for their own acts of négligence. Powell v. 
Virginia Construction Ce, 88 Tenn. 697, 13 S. W. 691, 17 Am. St. 
Rep. 925; Casement v. Brown, 148 U. S. 615, 13 Sup. Ct. 672, 37 
L. Ed. 582; Railway Co. v. Martin, 100 Ala. 511, 14 South. 401. 
A gênerai contractor is not liable to third persons for the négligent 
acts of an independent subcontractor unless the thing contracted to 
be dpne is necessarily a public nuisance, or the injury is a direct resuit 
from the act or thing which the independent contractor is required 
to do. 16 A. & Eng. Ency. Law; 192, 196 ; Quarman v. Burnett, 6 
M. & W. 499; Laugher V. Pointer, 5 B. & C.~s6o; Blake v. Ferris, 
5 N. Y. 48, 55 Am. Dec. 304; Robbins v. Chicago, 4 Wall. 657, 18 
L. Ed. 427; Casement V. Brown, 148 U. S. 615, 13 Sup. Ct. 672, 37 
L. Ed. 582. This principle of nonliability for the négligence of an 
independent contractor appHes to and exempts the gênerai contractor. 
Powell V. Virginia Const. Co., 88 Tenn. 692, 13 S. W. 691, 17 Am. 
St. Rep. 925 ; Rapson v. Cubitt, 9 M. & W. 710; Slater v. Mersereau, 
64 N. Y. 138. 

3. But aside from this, the évidence clearly established that the 
dirt excavatçd at the edge of the river bank, where the road touches 
the river for the purpose of making a pit for the foundation of the 
abutment, was jthrown on the river side and into the river to make 
an embankment to keep the water out. When the abutment was 
finished, the dirt thus thrown into the edge of the river was dredged 
out and used to fîU in behind the abutment. There was no substan- 
tial évidence that the dirt dredged and used to form the bridge 
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approach exceeded that thrown into the river, or that the river bank 
was eut away either to save hauling, or for any other unlawful pur- 
pose, or in a négligent or unskillful manner. 

4. So far as the plaintifif's case is rested upon damages due to any 
defective construction for which the défendant might be liable upon 
its contract to the owners of the bridge, it is net maintainable, because 
there is not the sHghtest évidence that any damage occurred until 
after the completion of the bridge and its acceptance by the town- 
ships. There is no rule under which a third person may recover 
damages against a builder or contracter for an injury sustained by 
reason of defective construction, if the thing constructed is not in- 
herently and necessarily dangerous, when the injury did not occur 
until after the builder or contractor had parted with the possession 
and title. The liability of the builder or contractor for defective 
construction is to the person with whom he was under contractual 
relations, and a stranger can hold him liable after he has parted with 
the possession only under exceptional circumstances. Marquardt 
V. Bail Engine Co., 122 P'ed. 374. This rule has been applied to 
suits by Etrangers for injury arising from defective construction of 
bridges and houses, when it was sought to hold the contractor lia- 
ble after completion of his work (The Mayor of Albany v. Cunliflf, 
2 N. Y. 165; Curtin v. Somerset, 140 Pa. 70, 21 Atl. 244, 12 L. R. A. 
322, 23 Am. St. Rep. 220), and to an action against a contractor for 
an injury from a bursting sevrer. First Presbyterian Cong. v. Smith, 
163 Pa. 561, 30 Atl. 279, 26 L. R. A. 504, 43 Am. St. Rep. 808. 
In Blunt v. Aikin, 15 Wend. 522, 30 Am. Dec. 72, it was held that 
an action on the case for flowing lands will not lie against a former 
owner of the dam, who erected the dam and buik the wall by means 
of which the injury was done, when it appears that other persons are 
in possession of the premises, occupying them as their own, not be- 
ing tenants of such former owner. 

5. The river Rouge between the stone abutments of the bridge is 
198 feet wide. The pier upon which the bridge swings is in the center 
of the river, and is 32 feet wide. This pier obstructs what had been 
the deep, navigable channel of the river, and rendered necessary the 
deepening of the river on dne or the other side of the pier so as to 
continue the navigability of the river. The act of 1890 (Act Sept. 
19; 26 Stat. 426, 453) provides that no bridge shall be built across a 
navigable stream, except upon plans approved by the Secretary of 
War, and also provides that, if any bridge shall prove an obstruction 
to any waterway, it shall be the duty of the Secretary of War to cause 
the parties constructing or çontrolling such bridge to make such 
changes as to obviate the difficulty. L,ake Shore & M. S. Ry. Co. v. 
Ohio, 165 U. S. 36s, 17 Sup. Ct. 357, 41 L. Ed. 747. Now, it is shown 
that, this pier proving an obstruction to the deep channel, the town- 
ship authorities were required to deepen by dredging a channel of 
sufïîcient depth between the pier and plaintifï's side of the river. The 
King Bridge Company neither did this dredging, nor procured it to 
be donc. It was done by the township authorities, the Electric Rail- 
way Company probably joining in the matter. Now, plaintifï must 
at last stake his case upon the contention that the évidence showed 
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that the injury to his prdperty is due to the obstruction o^ the cur- 
rent caused by this pier, and its diversion against his land by thus 
deepening the channel on his side of the river. We do not under- 
stand that the plaintiff daims that this bridge was constructed unlaw- 
fully; that is,.that there was no authority from a compétent source 
to justify its érection. Yet his contention, in légal effect, is not verv 
différent, for he claims that the particular structure which was erected 
was, as to liim, a wrongful and tortious act, because, to quote from 
the brief, "it was so placed and constructed that of necessity it di- 
verted the water out of its ordinary channel and against the plain- 
tiff's land," and that ail who participated in the tortious act are liable 
for ail resulting damage. Now, it may be conceded that if one had 
unlawfuUy erected a pier, bridge, or other structure, which diverted 
the currerit so as to flood or otherwise injure the land of a riparian 
proprietor below, that an action on the case for the resulting dam- 
ages woujd lie against the wrongdoer. To this extent are the au- 
thorities cited by the plaintiff in error." Hartshorn v. Chaddock (N. 
Y.) 31 N. E. 997, 17 L. R. A. 426; Armendaiz v. Stillman, 67 Tex. 
458, 3 S. W. 678; Angell on Water Courses, § 388; Maxwell v. Bay 
City Bridge Co., 46 Mich. 278, 9 N. W. 410. But however reluctant 
plaintiff may be to concédé that this structure was a lawful structure 
erected by lawful authority, there can be, in the absence of any évi- 
dence to the contrary, and of any averment in the pleadings based 
upon such a contention, no doubt but that such is the case. Being 
a lawful structure, it is not a nuisance; and those who constructed 
it are not, for that reasori, tp be regarded as trespassers or tort 
feasors. If the bridge was a lawful structure, and the injury done to 
the riparian lands of the plaintifï belôw does not constitute an ap- 
propriation of his land, or a "taking" thereof, within the meaning of 
the constitutional requirement as to compensation, and the injury is 
merely incident to the exercise of public authority acting within its 
jurisdiction, in good faith and without négligence, the injiiry is 
damnum absque injuria. As a riparian proprietor, the plaintiff was 
subject to ail the injury, not amountjng to a taking of his land, which 
might resuit from the lawful improvemeht of the navigation of the 
stream, or the construction of piers, abutments, or bridges, in the 
exercise of the public rights in and ovér the strearn in respect of 
such mattefs. Gibson v. United States, 166 U. S. 269, 17 Sup. Ct. 
578, 41 L. Ed. 996 ; Scranton v. Wheeler, 6 C. C. A. 585, 57 Fed. 
803; Scranton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L,. Ed. 
126; Slingerland v. International Co., 109 N. Y. 60, 61 N. E. W5, 56 
L. R. A. 494; High Bridge Lumber Co. v. United States, 16 C. C. 
A. 460, 464, 466, 69 Fed. 320; The Fitchburg, etc., R. Co. v. Boston 
& Maine R. Co., 3 Cush. 58; Mills v. U. S. (D. C.) 46 Fed. 738, 12 
L. R. A. 673; Transportation Co. v. Chicago, 99 U. S^ 635, 25 L. Ed. 
336. The same principle applies in référence to public streets and 
roads. If the property of the abutter is not appropriated or taken, 
he is not sufferéd to recbver damages for any mère change of grade. 
Smith V. Washington, 20 How. 135, 15 L. Ed. 858; Railroad Co. v. 
Bingham, 87 Tenn. 522, il S. W. 705, 4 I,. R. A. 622 ; City of 
Pontiac v. Carter, 32 Mich. 164. 
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In Gibson v. United States, cited above, access by river to the 
riparian lands of the plaintifï was eut ofif during ordinary water by a 
dike constructed just above. The court, speaking by Chief Justice 
Fuller, said: 

"Riparian ownership is subjeet to the obligation to suffer the conséquences 
of the improvement of navigation in the exercise of the dominant right of 
the government In that regard." "In short, the damage resulting from the 
prosecutlon of thls improvement of a navigable highway for the public good 
was not the resuit of a taklng of appellant's property, and was merely incl- 
dental to the exerci|pe of a servitude to which her property had always been 
subjeet." 

The King Bridge Company was but an agent of the townships in 
the construction of this bridge, and is entitled to any exemption from 
liability which exists in favor of the supervisors or of the state itself. 

In Larkin v. County of Saginaw, ii Mich.,88, 82 Am. Dec. 63, an 
action was brought for the improper and defective construction of a 
bridge, which thereby constituted an obstruction to navigation. Spé- 
cial damages to the plaintifï were averred. The court held that the 
action of the board of supervisors in providing for the construction of 
the bridge was législative, and that no action would lie. Said the 
court : 

"What would be a nuisance If erected by an individual is not such when 
erected by authority of law and by the public, so as to confer a right of 
priva te action against the public therefor; and the same prlnciple, I think, 
Controls in thls case that would, had the bridge been built by authority of the 
Législature." 

The plaintifï in error has cited and relied upon Maxwell v. Bay City 
Bridge Co., 46 Mich. 278, 289, 9 N. W. 410, as authority for the con- 
tention that any injury to the property of a riparian owner below by 
the construction even of a lawful bridge is recoverable. The point 
does not seem to hâve been considered, though there is a clause in the 
opinion which seems to support plaintifï's claim. The principle is, 
however, in confîict with both earlier and later Michigan cases in re- 
spect- of incidental damages not amounting to either an appropriation 
or "an invasion" of the plaintifï's premises, but incident to a lawful 
public improvement. Pontiac v. Carter, 32 Mich. 164, 172; Scranton 
v. Wheeler, 113 Mich. 565, 71 N. W. 1091, 6j Am. St. Rep. 484. In 
respect of damages incident to a lawful change of grade, Cooley, C. J., 
in Pontiac v. Carter, said : 

"The injury In ail such cases is incidental to an exercise of public author- 
ity, which in Itself must be assumed to be proper, because It Is had by a 
public body acting within its jurisdlction, and not chargea with malice or 
want of good faith. It must be, therefore, regarded as an Injury that every 
citizen must contemplate as one that, with more or less likelihood, might 
happen." 

6. The act of the King Bridge Company cannot be regarded as its 
Personal act, but as that of the supervisors authorizing this bridge. 

U. S. V. Lynah (Jan. 26, 1903) 23 Sup. Ct. 349, 47 L. Ed. . If 

there has been any appropriation, it has been by the public, for the 
benefît of the public, and the action should hâve been against the 
townships and railway company. Certain it is that there was no ap- 
propriation of plaintifï's property, in any view of the case, prior to 
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the' co'mpletibn of the work and'the-'acceptance of the bridge by tbe 
public, Thç évidence was conclllsive that no injury had been donc 
up to thé time défendants turned the bridge over to the owner. How, 
then, can it be said that there has been any "appropriation" of plain- 
tiff's land by the défendant in eri-or? But has there been any appro- 
priation ôf plaintifï's land by any oi\p? There has been no such per- 
manent flooding as was held to be an appropriation in Pumpelly v. 
Green Bay. Company, 13 Wall. 166, 20 L. Ed. 557, and United States 
V. Lynahy dted above. The injury done has not been by flooding or 
any sort of possession, but simply by the natural efïect of the fîow of 
the current upon a bank against which it has always flowed. Its 
volume and force hâve been increaSed, but the force is exerted between 
the river banks, and has not involved the surface of plaintifï's land. 
The incidental injury was one which might hâve been guarded against 
by a protecting line of piles or by a sea wall, and the question at last 
is as to whose duty it was to properly protect a river bank, exposed to 
waste by the increased volume and force of the current to which it is 
exposed? That such a consequential injury is a taking or appropria- 
tion, we cannot agrée. 

There was no error in directing a verdict for the défendant, and the 
judgment is afiSrmed. 
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LUDOWICI ROOFING TILB CO. v. PENNSYL VANIA INST. FOE 

INSTRUCTION OF THE BLIND et al. 

(Circuit Court of Appeals, Third Circuit May 12, 1903.) 

Nos. 27, 28, 29. 

. Bankruetct—Pabtnkrship— Adjudication against Individual Meubers — 
Adthohitt of' Thusteb, 

Where ail the members of a firm are adjudicated bankrupts, but there 
has been no adjudication against the firm, the trustée appolnted In the 
individual casés has no authority to interfère with flrm assets, though ail 
the cases were instituted slmultaneously by the same créditer, and the 
same trustée appointed for ail the partners. 

. Same— Proceedings— Ambkdments. 

Amendments may be made in bankruptcy proceedings at any stage 
thereof. If otherwise authorized, regardless of the time that has elapsed. 

. Same— iNDiTiDUAii Proceedings— Efpect as to Fibm—Ambndment— Adju- 
dication AGAINST Firm. 

In the conteniplation of the bankrupt act of 1898 (Act Jnly 1, 1898, 
30 Stat. 544, c. 541 [U. S. Comp. St. 1901, p. 3418]), a partnership is a 
distinct entity, which requires a pétition specifically dlrected against it, 
alleging an act of bankruptcy, in which it is expressly Involved, and re- 
sulting in an adjudication against the partnership itself, Irrespeetive of 
and in addition to any that may be made against the individual mem- 
bers; and slmùltaneous proceedings against the individual members of 
a partnership do not necessarlly bring the partnership into court, so as 
to authorize an amendment calllng for an adjudicatioij against it. 

. Same— Partners— Individual Proceedings —; Amendment -- Adjudication 
AGAINST Firm. 

In bankruptcy proceedings slmultaneously instituted by the same créd- 
iter against the individual members of a firm, separate pétitions were 

Kl. See Bankruptcy, vol. 6, Cent. Dlg. §§ 229, 428, ~ 
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filed against each member, and the bankruptcy acts chargea were Indl- 
vjdual, and dld not touch the firm, with the exception of a flrm asslgn- 
ment for the beneflt of creditors, set up in an ameilded pétition as an 
addltlonal ground for the adjudication against the members. The trus- 
tée was appointed for the individual members only; being chosen by the 
comblned vote of Individual and flrm creditors, instead of by the latter 
alone, as requlred by Bankr. Act 1898, § 5b, Act July 1, 1898, 30 Stat. 
547, c. 541 [U. S. Comp. St. 1901, p. 3424], in partnership cases. The 
bankrupts objected, though unsuccessfully, to participation in the pro- 
eeedings by flrm creditors; and the firm creditors objected, likewise un- 
successfully, to the discharge of the bankrupts, on the ground that there 
were flrm assets which had not been administered. Subsequently a firm 
créditer petltioned to hâve the firm adjudicated a bankrupt nunc pro 
tnnc as of the date of the adjudication against the members, and to 
hâve the flrm assets thus brought in. Eeld, that the proceedlngs were 
individual, and the amendment could not be allowed; the only remedy 
against the flrm belng to file a new and separate pétition against it. 

C Samb— Firm Assbts. 

Bankr. Act 1898, § 5h, Act July 1, 1898, 30 Stat. 547, c. 541 [U. S. 
Comp. St. 1901, p. 3424], providing that "where one, or more, but not ail 
of the members of a partnership, is adjudicated a bankrupt, the firm 
assets shall not be administered In bankruptcy, unless by consent of the 
partner or partners not adjudicated," being exceptlonal and négative, 
cannot be construed into aflirmatlve authority for the administration of 
the firm assets in individual proceedlngs against ail the partners, but 
rather recognlzes the absence of any inhérent necessity for throwlng a 
firm into bankruptcy merely because its members hâve been adjudicated. 

Appeals from the District and the Circuit Courts of the United 
States for the Eastern District of Pennsylvania. 

M. Hampton Todd, for appellants. 
Alex Simpson, Jr., for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Prier to December 20, 1898, James Watts 
Mercur and Ulysses Mercur were copartners, carrying on the business 
of building contractors, under the firm name of J. W. Mercur & Co., 
and ^t that time were, among other things, engaged in erecting a 
building for the Pennsylvania Institution for Instruction of the Blind. 
Varions payments were made, during the course of construction, to 
the contractors, and some time prior to the date mentioned, a sum 
in excess of $37,000 became dr-, and remained due, as the final in- 
stallment under the contract, from the said institution to the said 
contractors. On November 28, i8g8, the fîrm of J. W. Mercur & 
Co. delivered to S. C. Purvis & Co. an order on the Pennsylvania 
Institution for Instruction of the Blind, for the payment of $8,000 
to them out of this final installment, payable under its contract with 
J. W. Mercur & Co., for the érection of its building. Notice of this 
assignment was duly given to the institution. By a similar assign- 
ment, dated December 12, 1898, the sum of $3,413.76 was directed 
to be paid to R. A. and J. J. Williams out of the same fund, and of 
this assignment, due notice was also given. On December 20, 1898, 
James Watts Mercur and Ulysses Mercur, individually and as part- 
ners, trading as J. W. Mercur & Co., made a voluntary assignment 
for the benefit of creditors, to Ezekiel Hunn, Jr., who qualified and 
122 F.— 25 
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enteredupon his duties. On March 24, 1899, separate pétitions were 
presented to the cpurt, praying that èach of the partners be declared 
bankrupts, àrid on July 31, 189g, an adjudication of bankruptcy was 
made against each of the partners cQinposing the firm of J. W. Mercur 
& Co. On June i, 1899, the Vulcanite Paving Company, and other 
creditors of the firm of J. W. MerCur & Co., presented their pétitions 
for leave to join in the original proceedings against the individual 
partners. The granting of thèse pétitions was resisted by the alleged 
bankrupts, on the ground that they were partnership and not indi- 
vidual creditors. This objection was overruled by the District Court, 
on the ground that the creditors of the partnership are also creditors 
of each individual member, and hâve a right to pétition against him 
as well as against the firm, and adding : 

"How far the partnership creditors may be entitled to share in the distri- 
bution of the separate property of each member, is a distinct question, whlch 
can only be determlned hereafter, when the estâtes corne to be marshalled." 

On December 20, 1899, ^^ter hearing, the court ordered the dis- 
charge of each of the bankrupts "from ail debts and claims which are 
made provable by said acts against his estate, and which existed on 
the 24th day of March, A. D. 1899." On January 17, 1900, Charles 
F. Gummey, trustée in bankruptcy of each of the bankrupts, obtained 
a rule on Ézekiel Hunn,Jr.,' assignée for the benefit of creditors, to 
show cause why he should not turn over the property in his hands 
(which included the said fund of $37,000 and upwards, due the said 
firm as aforesaid), both firm and individual, to the said Gummey, as 
trustée in bankruptcy. On December 11, 1901, the Vulcanite Paving 
Company, as a créditer of the firm of J. W. Mercur & Co., presented 
its pétition for an adjudication of bankruptcy of the firm of J. W. 
Mercur & Co., nunc pro tune. On Marcli 15, 1900, a bill in equity 
was filed by the Ludowici Tile Company against the Pennsylvania 
Institution for the Instruction of the Blind, and against the partner- 
ship and individual partners of J. W. Mercur & Co., against Ezekiel 
Hunn, Jr., assignée for creditors, and Charles F. Gummey, trustée in 
bankruptcy of J. Watts Mercur and Ulysses Mercur, respectively, 
praying for an adjudication of their rights as creditors of Mercur & 
Co., and that the said Pennsylvania Institution be restrained from pay- 
ing to Ezekiel Hunn, Jr., assignée as aforesaid, out of the said sum due 
from the Pennsylvania Institution, any part of the sum of $7,000 as- 
signed by said Mercer & Co. to the complainant, and that the said 
Pennsylvania Institution be ordered to deliver unto the complainant 
the said sum under the assignment to it of February 7, 1898. 

The rule on Hunn, to deliver the assets of the firm to the trustée in 
bankruptcy, and the pétition : for adjudication of bankruptcy against 
the firm, nunc pro tune, and the suit in equity just mentioned, of the 
tile Company against the Pennsylvania Institution et al., were argued 
together before Judge Archbald, who made an order, discharging the 
rule on Hunn, as to firm assets, refusing the pétition of the Vulcanite 
Paving Company, as to an adjudication of the firm as bankrupts, and 
in the tile company's case in equity, awarding the payment, among 
others, of the orders in favor of S. G. Purvis & Co. and R. A. and J. J. 
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Williams, and the balance of the fund to Hunn, as assignée for the 
benefit of the firm creditors. (C. C.) Ii6 Fed. 66i. 

The principal question involved in the appeal of Charles F. Gum- 
mey, trustée in bankruptcy of James Watts Mercur and Ulysses Mer- 
cur, respectively, in the equity case, is admittedly determined by the 
court below in the bankruptcy matters, and as this court, upon the 
appeals from the orders made by the court below in thèse matters, 
agrées with and adopts the opinion, reasoning and décision of the Dis- 
trict Court (il 6 Fed. 655), it will be only necessary to recite that opin- 
ion as its own. It is as follows : 

"On December 20, 1898, James Watts Mereur and Ulysses Mercur, his 
brother, both individually and as partners, trading as J. W. Mercur & Co., 
made a voluntary assignment for the beneflt of creditors to EzeJiiel Hunn, Jr., 
vfho qualified and entered upon his dutles in accordance with the state law. 
Within four months afterwards, on March 24, 1899, proeeedings were in- 
stltuted in this court to hâve the two Mercurs declared banltrupts, and on 
July 31, following, an adjudication was made against them, and subsequently 
Chas. Francis Gnmmey was appointed their trustée. A rule was thereupon 
talîen on the assignée to turn over the property in his hands, both firm and 
individual. ïhis he resists, and the question is whether he can be compelled 
to do so. Taliing the case as it stood when the rule was entered, it is clear 
that, so far as firm property is concerned, it cannot be maintained. The pro- 
eeedings against the two bankrupts, as we shall see more fuUy later, while 
begun and carried on simultaneously, are distinct and several. 

"There bas been no adjudication against the firm, and the trustée was not 
appointed to represent it, but only the two members who happened to compose 
it in their separate and individual capacity. Under such circumstances the 
trustée bas no authority to demand or interfère with the firm assets. This 
is settled by the case of Amsinek v. Bean, 22 Wall. 395, 22 L. Ed. 801, where 
it was held that, while the assignée (trustée) in bankruptcy of the joint stock 
and property of a partnership is required by the statute to administer the 
separate estate of the individual members as well as that of the firm, there 
is no reciprocal régulation with regard to the estate of the partnership where 
an individual member of it bas alone been adjudged a bankrupt. In con- 
formity with this It was also decided that where one of two partners had 
transferred to the other ail his interest in the firm assets to be applled to the 
payment of the firm debts, upon the subséquent bankruptcy of the liquidating 
partner, his assignée (trustée) was not entitled to the firm assets so trans- 
ferred to him as against an assignment for the beneflt of creditors of the firm 
under the state law. In re Shepard, 3 Ben. 347, Fed. Cas. No. 12,754. Thèse 
cases arose and were decided, it is true, under the bankruptcy act of 1867 
(Act March 2, 1867, 14 Stat. 517, c. 176), but they are equally applicable to 
the one now In force. The décision of this court, in Re Stokes, 6 Am. Bankr. 
R. 262, 106 Fed. 312, is in entire harmony with this ruling, the facts being 
materially différent. The firm In that case had been thrown into bankruptcy, 
on the strength of whlch an order was made on the assignée for the benefit 
of creditors of the individual partners to turn over to the trustée of the firm 
the individual property in his hands, to be administered by the trustée along 
with that of the partnership. This Is the express requirement of the bank- 
ruptcy act, § 5 (Act July 1, 1898, 30 Stat. 547, c. 541 [U. S. Comp. St. 1901, 
p. 3424]), and the propriety of the order cannot be questloned. But, as is 
pointed out in Amsink v. Bean, supra, there is no such corresponding provi- 
sion where the converse is the case, and the members of the firm, as hère, 
hâve alone been brought Into court. To remedy this obvions diJHculty, on 
December llth last, just prior to the argument of the présent rule, a pétition 
was presented by the Vulcanite Paving Company, a créditer of the firm of 
J. W. Mercur & Co., to hâve it adjudicated nunc pro tune as of the date of 
the original adjudication of the two members. The right to make such an 
order is contested, both by the bankrupts themselves as well as by the as- 
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signée of the flrm, and by other credltors. The question Is practically one of 
flrst Impression, and is net free from difflculty. 

"As a preliminary matter, it may be observed tliat there is no such flnality 
to the proceedings, that we cannot even at this late stage revise and amend 
them if otherwise authorized. The gênerai right to amend, regardless of the 
time which has elapsed, Is abundantly sustained by the authorities. San- 
dusliy V. Bank, 23 Wall. 289, 23 L. Ed. 155; In re Ives, 51 C. G. A. 541, 113 
Fed. 911; In re Henschel (D. C.) 114 Fed. 969. But to do so It is plain theie 
must be In the record as It stands the substance of that which is asked for; 
the rlght to amend can go no further than to bring forward and make ef- 
fective that which is in some shàpe already there. The question, therefore, is 
whether the amendment which is now applied for is justified by the proceed- 
ings which hâve so far been taken, and to judge of this we must look into 
them somewhat more closely. As already seen, they were begun on March 
24, 1899, at the instance of the Charter National Bank of Media as the 
holder of the joint note of James Watts Mercur and Ulysses Mercur, hia 
brother, and another of James Watts Mercur individually, by two several pé- 
titions, one against the one bankrupt and the other agalnst the other. It 
was In each case charged that the alleged bankrupts, while insolvent, had 
ioined — the one with the other — in conveying away a certain farm owned by 
the two together, with intent to hinder, delay and defraud creditors, and in 
the case of James W^atts Mercur, additionally, that, while insolvent, he had 
suffered a créditer to obtain a préférence by the entry of a confession of judg- 
ment against him. The bankrupts opposed the proceedings, contendlng that 
they had not been properly instituted because there were more than twelve 
credltors, a list of some fourteen being given in the one case and thirty-slx 
in the other, but several other creditors came in on notice suffleient to make 
up the required number. Among thèse were several creditors of J. W. 
Mercur & Co. not given in the list referred to, whose right to participate was 
reslsted by the bankrupts on the ground that they were flrm and not indl- 
vidual creditors, but was allowed by the court, and an adjudication flually 
entered. Prior to this, however, proof having been made at the hearing of 
the asslgnment for the beneflt of credltors already referred to, at the sugges- 
tion of the court, this was charged as a further aet of bankruptcy, in addition 
to that set out in the original pétition. Subsequently each of the bankrupts 
applied for hls discharge, which was in tum resisted, among others, by S. G. 
Purvis & Co., who, as creditors of the flrm of J. W. Mercur & Co., objected to 
a discharge from the partnership debts on the ground that the proceedings 
were indlvidual in scope, and did not in any way concern the flrm assets; but, 
without stopplng to dlscuss It, a discharge was granted by the court De- 
cember 20, 1899, to each of the bankrupts in the usual terms. Meanwhile, at 
the meeting of creditors. Chas. Francis Gummey was appointed trustée of 
the bankrupts severally, and obtained soon afterwards the rule on the as- 
signée foi' the beneflt oi creditors to tum over the property transferred to 
him, which has already been disposed of. So the record stood when, on De- 
cember 11, 1901, the proposed amendment was applied for. 

"It Is plain from this revlew of the proceedings that, while begun at the 
same time and carried on together slde by side, they hâve from the outstart 
been indlvidual in character, directed against the two parties who were the 
«ubject of them severally, and not because or by vlrtue of the partnership 
relations. The fact that it existed could not be obscured, but it has not been 
made the basis of any action taken, the références to it being incidental only, 
and usually with the suggestion that It was not in any way involved. It is 
now proposed, however, to change this, and by a so-called amendment to re- 
cant and transform ail that ihas been so far done. Instead of two distinct 
cases against each of the parties severally, we are to hâve practically one, 
which shall be effective against the partnership to which they happen to 
belong, the same as though it had been directed against It from the beginning. 
It Is contended as a Justification that both the partners having been brought 
Into court of necesslty the partnership has been also. If this be true, the 
amendment is proper, but otherwise not. AU the authorities agrée that in 
contemplation of the statute a partnership Is a distinct entlty, which requires 
a pétition speclfically directed against it, alleging an act of bankruptcy lu 
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^^ hich it is expressly involved, and resulting In an adjudication of the part- 
iiersliip Itself, irrespective of and in addition to any tliat may he made against 
the indlvidual members. This is cari'ied so far that witliout it — as it is held 
— there can be no effective discharge from the fîrm obligations, and — by some 
courts — that the proceedings against the partnership and the individual mein- 
ber are distinct cases, in which separate fées must be paid. In re Meyers, 2 
Am. Bankr. E. 707, 96 Fed. 408; Id., 3 Am. Banlsr. B. 260. 97 Fed. 757; In 
re Russell, 3 Am. Banlir. E. 91, 97 Fed. 32; In re Meyer, 39 C. C. A. 368, 98 
Fed. 976; Green River Deposit Co. v. Craig (D. 0.) 110 Fed. 137; In re 
Farley (D. C.) 115 Fed. 359; In re Barden (D. 0.) 101 Fed. 553; In re Haie, 
G Am. Banlsr. R. 35, 107 Fed. 432; In re Sanderlin, 6 Am. Banlir. E. 384, 
109 Fed. 857; In re Winiiens, 2 Nat. Bankr. R. 349, Fed. Cas. No. 17,875: 
In re Shepard, 3 Ben. 347, Fed. Cas. No. 12,754; Crompton v. Conkling, 9 
Ben. 225, Fed. Cas. No. 3,407; Nuttlng v. Ashcroft, 101 Mass. 300. 

"If thls be so, whatever proceedings are Instituted should disclose from the 
outstart the character whlch Is proposed for them, and should maintain it to 
the close. If a partnership is intended to be reached, the pétition and the 
proceedings under it should be approprlate to that end; if only the individual 
members, they should be governed by that circumstance. This is something 
more than a mère matter of form. It goes to the substance of the proceedings, 
involving, as it does, the question of notice and the rights of the parties to 
be afifected. 

"In the présent instance, vrhlle the pétitions were filed slmultaueously and 
by the same credltor, and corresponding action bas from time to time 
been taken in each, from the beginning there bave been two distinct cases, 
every step in each being separate and individual in character. The acts of 
bankruptcy charged were individual, and dld not touch the firm, which was 
not even named in that connection. Nor was this changed by the amend- 
luent introduced at the suggestion of the court, In which the asslgnment for 
the beneflt of ereditors was brought forward as an additional ground for 
the adjudication, that asslgnment being no more flrm than individual. As 
opposed to the idea that the firm was Intended to be brought in, the trustée, 
as we hâve seen, was appointed for the individual bankrupts only, and not 
for the partnership, and was chosen by the combined vote of both individual 
and flrm ereditors, although, if the partnership were in court, the choice, 
by the statute, would hâve been made by the firm ereditors alone. Section 
5b (act July 1, 1898, 30 Stat. 547, c. 541 [U. S. Comp. St. 1901, p. 3424]). 
Furthermore, at the time a discharge was applied for, attention was dls- 
tlnctly called by the objectlng ereditors to the fact that the flrm, although 
possessed of large assets, had not been brought in, making the proceedings, 
as it was clalmed, individual in scope, and not warranting a discharge from 
flrm obligations. 

"In the face of ail this it would be a great stretch of authority, and one 
in no wise warranted by the proceedings as originally taken and conslst- 
ently maintained, to go back and endeavor by a nunc pro tune order to 
recast and remodel the whole. In the time which bas elapsed, rights hâve 
been acquired and obligations incurred, as we may assume, on the strength 
of the record, as it has been made up, and they shonid not be invaded or 
disturbed. The bankrupts bave sought and obtalned their discharge in ac- 
cordance therewith, which would possibly bave been more vigorously and 
eflfectively opposed, if it was understood to extend to other than their indi- 
vidual obligations. I do not undertake to say that it does not, and the 
bankrupts themselves reslst the amendment because, as they contended, it 
is an attempt to draw them again Into bankruptcy on account of elaims from 
which they bave been fuUy released. But whatever may be the effect on 
the bankrupts themselves, the plain purpose of the application as diselosed 
at the argument Is to reach back and overturn transactions long since closed, 
whlch cannot now be called in question, except by giving a new and ma- 
terially différent character to the proceedings, which, in form at least, they 
hâve not hîtherto borne. The only basis for any such action that I can 
find is the suggestion that beca"iise ail the parties who made up the flrm 
hâve been brought into court of necesslty the partnership has been also. 
And the only thing which lends any countenance to this is that provision 
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of the bankrupt law (section 5b) whlch déclares that "in the event of one or 
more, but not ail of the members of a partnership being adjudged a bank- 
rupt the partnership property shall not be administered in bankruptcy, un- 
less by consent of the partner or partners not adjudged." TUs at flrst blush 
may seem to imply that when ail of the members are adjudged the partner- 
ship property must be so administered. But the section Is admlttedly ex- 
ceptional and négative, and we are hardly warranted in constructmg an 
affirmative out of it. It merely préserves to an exlsting solvent partner the 
right to admlnister the afCairs of the partnership, if he wants to, and it Is 
not to be carrled further by mère implication. It décides nothlng with 
regard to the efCect on the flrm itself of distinct proceedings agalnst those 
who compose it Individually; and, as this very provision of the statute rec- 
ognlzes and proves, there is no inhérent necessity that because both of the 
two partners hâve been throwh into bankruptcy, the partnership must be 
also. If the firm estate can be administered outside of the bankruptcy court, 
notwithstandlng that one of the partners is in it, there is no reason why it 
cannot be also even though ail the partners are there. There has to be the 
same marshallng of assets between the partnership and the Individual cred- 
itors in the one case as the other, and if it can be successfully done wlth one 
partner in bankruptcy and the firm not, it can be just as well wlth ail of 
the partners there. It seems to me, therefore, that the belated effort now 
made must fall. The original cast given to the proceedings, whlch has been 
recognized and malntained throughout, must continue to the end. If It is 
deslred to reach the partnership after this long interval — although time may 
not altogether enter into the question — the only course to pursue that I can 
see is to file a new pétition in a separate proceeding, and not attempt to 
ingraft it by amendment upon that 'whieh we hâve hère. 

"The pétition of the Vulcanite Paving Company to hâve the flrm of J. 
W. Mercur & Oo. declared bankrupt nunc pro tune Is refused. The rule on 
Ezeklel Hunn, Jr., assignée for the beneflt of credltors of James Watts Mer- 
cur individually, and of J. W. Mercur and Ulysses Mercur, as partners, trad- 
ing as J. W. Mercur & Co., to turn over the property in hls hands, Is dls- 
charged as to the property of sald flrm, but made absolute as to the indi- 
vidual property of the said James Watts Mercur individually, so far as it 
has not been already administered." 

From thèse views, it logically followed that, in the equity suit re- 
ferred to, the assignments by the firm of J. W. Mercur & Co. to S. G. 
Purvis and to R. A. and J. J. Williams, respectively, should be sus- 
tained, and that the assignment to Ezekiel Hunn, Jr., as assignée for 
the benefit of creditors, should be upheld, so far as firm property was 
concerned. The orders, therefore, of the District Court in the matters 
discussed in said opinion, are hereby afHrmed, and the decree of the 
Circuit Court in said suit is also hereby aifirmed. 



JONES et al. V. MacKENZIB et al. 

(Circuit Court of Appeals, Bighth Circuit April 6, 1903.) 

No. 1,791. 

1. EQ0ITY JURISDICTION — SoiT TO DETÈBMINE TiTIjE TO PERSONAL PkOPBRTT. 

When tiie tltle to personal property of ordinary character is in dispute, 
and the tltle asserted by the respective parties is a strictly légal title, 
the remedy of the party out of possession is at law, by an action of 
replevln, and he cannot maintain a suit in equity to establish hls owner- 
ship. 

Tî 1. See Equity, vol. 19, Cent. DIg. § 154. 
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2. Same— Possession of Personal Propeett — Evidence Constdekbd. 

Défendants clalmed title to certain railroad ties through a sale made 
under a ehattel mortgage, and also claimed to be in possession; ttie ties 
being piled on ttie land of a tliird person. An action of replevin was 
brought against défendants in a fédéral court to recover the ties, and 
they Tvere seized by the marshal, but weve delivered into the possession 
of défendants on their giving the statutory bond to deliver them to the 
plaintiff if he should be adjudged the owner. Pending the action of 
replevin, eomplainants, claiming to be the owners of the ties, commeneed 
to remove them, and, on being prevented by défendants, brought suit 
In equlty to enjoin défendants from iuterfering. Held, that défendants 
had such possession, under clalm of légal title, as entitled them to a 
trial of the right of property before a jury, and that the suit in equity 
could not be maintained. 

Appeal from the Circuit Court of tiie United States for the Dis- 
trict of Minnesota. 

Halvor Steenerson (Charles L,oring, on the brief), for appellants. 
Charles T. Thompson (Arthur M. Keith, Robert G. Evans, and 
Edwin K. Fairchild, on the brief), for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge. R. J. MacKenzie, William MacKenzie, 
and Donald D. Mann, doing business as partners under the firm 
name of MacKenzie, Mann & Co., the appellees, filed a bill against 
Thomas L. Jones and Thomas Lawson, doing business as partners 
under the firm name of Jones & Lawson, and against Jesse Danley 
and George Bader, the appellants, setting forth the foUowing grounds 
for équitable reHef, namely : That prior to September i, 1899, the 
firm of MacKenzie, Mann & Co. were in possession of about 18,000 
railroad ties, which the firm needed to complète a section, about 40 
miles in length, of the Minnesota & Manitoba Railroad, in the county 
of Roseau, in the northern part of the state of Minnesota, which said 
firm was engaged in building; that thèse ties had been purchased 
from one Robert Rogers and had been paid for prior to September i, 
1899, when delivered to the eomplainants by said Rogers; that said 
ties were either wholly or in part eut by one G. C. Oaks under a 
contract with Rogers, and had been paid for by said Rogers, and 
had been delivered to him at certain points on the Rainy Lake, 
from whence they were towed and delivered by said Rogers to the 
eomplainants, as aforesaid, prior to September i, 1899, who had 
caused them, when delivered, to be piled upon the right of way of 
the railroad which the eomplainants were engaged in building. The 
bill further averred that Oaks, who had eut the ties and delivered 
them to Rogers, on September 18, 1899, executed and delivered to 
Sjoberg Bros., a partnership doing business in Roseau county, Minn., 
a ehattel mortgage, whereby he undertook to convey the aforesaid 
ties to Sjoberg Bros, as security for an indebtedness due from him 
to said firm; that Sjoberg Bros, caused said ehattel mortgage to be 
foreclosed, and at the sale thereunder purchased said ties ; that im- 
mediately thereafter Sjoberg Bros, pretended to sell and convey 
the ties to the défendants Jones & Lawson for a considération of 
$1,050; that Jones & Lawson never took possession of the ties ; that 
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on or about Septeriiber 3, 1900, when the complainants proceeded to 
move the ties from the place where they had been piled, and to place 
them in the railroad track, Jones & Lawson laid claim to the ties, 
procured the arrest of one or more of the complainants' employés, 
and, although such employé was discharged on a hearing had before 
a justice of the peace in Rose&u county, nevertheless threatened to 
continue such arrests of complainants' employés if they attempted to 
place the ties in the track, and by so doing terrorized their employés 
to such an extent that they would not touch or remove the ties; and 
that by virtue of such wrongful conduct on the part of Jones & 
Lawson and the other défendants, Jesse Danley and George Bader, 
the work of constructing said railroad had been practically sus- 
pended. The rehef prayed for in the bill was that the court would 
adjudge the claim of Jones & Lawson to the ties in question null 
and void as against the title of the complainants thereto, and that 
the défendants might be restrained and enjoined from threatening 
the employés of MacKenzie, Mann & Co. with arrest if they caused 
the ties to be removed and laid in the railroad track. Shortly after 
the filing of the bill the lower court granted an interlocutory in- 
junction against the défendants, such as was sought ; and after a final 
hearing it entered an order requiring the défendants to perpetually 
desist and refrain from threatening the servants and employés of the 
complainants with arrest, and from causing the arrest of any of them, 
for taking or using the ties which were described in the bill of com- 
plaint, and enjoining the défendants from preventing the servants and 
employés of the complainants from taking and ùsing the ties for the 
purpose of constructing the railroad in question. The appeal was 
taken to obtain a reversai of the last-mentioned order or decree. 

The principal question which arises upon the record, as we view 
it, is whether the case is one which entitled the complainants to 
équitable relief. If the complainants had been in actual possession 
of the ties when the action was instituted, as the bill averred, it 
may be conceded, though not decided, that the facts alleged might 
be held sufHcient to warrant the interposition of a court of equity, 
since it was alleged that great injury would resuit to the complain- 
ants if the section of the railroad through Roseau county was not 
completed prior to the winter of 1899-1900 ; that no other ties were 
readily available wherewith to construct that part of the road be- 
fore the work would be arrested by the approach of winter ; and 
that the acts oî the défendants in arresting and threatening the ar- 
rest of the complainants' servants and agents had in fact intimidated 
them to such an extent that they would not handle the ties, or 
attempt to remove them or place them in the track. Thèse alléga- 
tions, together with the allégation that the ties had been delivered to 
the complainants, and that they had paid for the same in fuU, of 
which latter fact there was considérable proof, might possibly be re- 
garded as sufficient to justify a court of equity in afïording relief 
on the ground that the acts of the défendants were wrongful, and 
Hable to occasion irréparable injury, as well as breaches of the peace, 
if both parties were left at liberty to assert their respectiv claims to 
the ties by force and with the strong hand. It is obviou.., however, 
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Ihat, if the complainants were not in the actual possession of the 
lies when the bill was filed, then the case was not one of équitable 
cognizance, and the bill should hâve been dismissed on final hearing. 
It is common knowledge that courts of equity do not entertain bills 
to settle the title to personal property when the title is légal, nor for 
the spécifie performance of contracta relating to personalty, unless 
the property is of a peculiar character. Bispham's Equity, § 368; 
Eaton on Equity, p. 527. When the title to personal property, such 
as railroad ties, is in dispute, and the title asserted by the respective 
parties is a strictly légal title, and in no sensé of an équitable char- 
acter, a court of law is the forum in which one who is out of posses- 
sion should seek relief; doing so by an action of replevin, or for 
the claim and delivery of personal property, as it is sometimes 
termed in codes of procédure. The true owner of real property, if 
he is not in possession, cannot maintain a bill in equity to remove 
a cloud upon his title and to establish it, except in virtue of an ex- 
press statute giving him the right to sue in that forum ; and even then 
he cannot sue in equity in the fédéral courts unless the land be 
vacant and unoccupied, so that a suit in ejectment will not lie. White- 
head v. Shattuck, 138 U. S. 146, 152, 155, 11 Sup. Ct. 276, 34 L. Ed. 
873; Sanders v. Devereux, 8 C. C. A. 629, 60 Fed. 311. There is 
as much, if not greater, reason for enforcing this rule when the 
title to personalty is in dispute, and the titles are légal. Nor does 
it make any différence, we think, that, under the statutes of the state 
where the controversy arises, the défendant, when sued in replevin for 
the wrongful détention of personal property, may be entitled to re- 
tain it until a final hearing and judgment, by giving a bond. Even 
under such a statute, the relief obtainable in a court of law must be 
est.eemed adéquate, although the complainant may not be able to 
obtain the actual possession of the res as speedily as he would like 
to do, since, besides recovering the property, he is entitled to recover 
ail the damages which he may hâve directly sustained by reason of its 
wrongful détention. 

We turn, therefore, to consider the question whether the complain- 
ants were in possession of the ties on October 2, 1900, when they 
filed their bill of complaint. The facts pertaining to the décision of 
this question are thèse : After the ties had been eut by Oaks and his 
subcontractors, pursuant to an agreement with Rogers to supply him 
with 75,000 ties, the ties now in controversy were either towed or 
rafted from the place where they had been eut to a point contiguous 
to the railroad track where they were to be placed. They were 
piled between the railroad track and a river down which they had 
been towed or floated, and were piled on the north side of the right 
of way, but mostly outside of it, and at least five or six hundred 
feet from the track, as it was eventually laid. They were so piled 
near the right of way some time in the summer or early fall of the 
year 1899. " They were never inspected by any one, although the 
contract between Oaks and Rogers, in pursuance of which they 
had been eut, provided that they were to be paid for "when ties are 
inspected on right of way." At and prior to the filing of the bill, 
a controversy seems to hâve existed between Oaks and Rogers as to 
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whether the ties in controversy had been paid for; Oaks claiming 
that they had not been paid for, and that the sum of $9,000 was still 
due to himself from Rogers. Frora the time the ties were piled 
near the right of way, in the summer of 1899, until they were sold, 
on February 26, 1900, under the mortgage which was executed by 
Oaks in favor of Sjoberg Bros., they do not seem to hâve been in 
the spécial custody of any une ; but in the meantime the govern- 
ment seems to hâve made a daim to the ties, or part of them, as 
having been eut on its land, and this claim was pending for some 
time. One of the members of the firm of Sjoberg Bros, testified 
that after the fîrm purchased the ties at the mortgage sale on Feb- 
ruary 26, 1900, they took possession of them ; that they obtained a 
permit from a man by the name of Berg to allow the ties to remain 
on his land, where they had been piled, which land Berg was occu- 
pying as a homestead claimant; and that the fîrm also employed a 
man named Linder to look after them. On March 26, 1900, Sjoberg 
Bros, sold the ties in controversy to Jones & Lawson, and there- 
after, on May 17, 1900, Rogers brought an action of replevin in 
the Circuit Court of the United States for the District of Minnesota 
against Sjoberg Bros, and Jones & Lawson to recover the possession 
of the ties from the défendants. Thereupon, on May 28, 1900, the 
défendants in that action gave a bond, as the statutes of Minnesota 
permitted them to do, and retained possession of the ties. This 
bond recited the issuance of a writ of replevin against the défendants, 
the seizure of the ties by the marshal, and bound the défendants, in 
the pénal sum of $12,355, to deliver the ties to the plaintiff, Rogers, 
at the end of the litigation, if a delivery to him was adjudged. The 
matter remained in this shape— that is to say, the ties remained 
piled where they were on the land of Berg, and the replevin suit last 
mentioned was pending and uhdetermined — until some time in the 
latter part of September, 1900, when the complainants laid a spur 
track from the roadbed, as it was then established, to the ties, and 
began to load some of them upon cars, whereupon Jones & Lawson 
protested that the ties belonged to them and were in their posses- 
sion. This protest was disregarded, whereupon Jones & Lawson 
procured the arrest of one or two of the complainants' employés. 
Thereupon this bill was filed, and an interlocutory injunction was ob- 
tained, as already stated. The replevin suit which was brought by 
Rogers against Sjoberg Bros, and Jones & Lawson was not dis- 
missed until some time after the présent action was instituted. After 
the complainants had obtained an interlocutory injunction restraining 
the défendants from furthér interfering with the removal of the ties, 
they were taken by the complainants and placed in their roadbed 
as a part of the structure, where they now are. 

In view of thèse facts, we are constrained to conclude and find 
that, when the bill was filed by the complainants, they did not hâve 
any such possession of the property in controversy as 'entitled them 
to appeal to a court of equity for the protection of that possession 
against the alleged wrôngful acts of the défendants, and that was 
the sole ground on which thèy could seek the aid of a court of chan- 
cery. The learned judge before whom the case was tried below 
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made no spécifie finding, either in his opinion or in his decree, that the 
complainants were in the actual possession of the ties at the time the 
complaint was filed, and in view of the fact that the ties were seized 
by the United States marshal in May, 1900, and thereupon dehvered 
into the possession of Jones & Lawson on the exécution of a bond 
requiring them to hold the ties in response to such judgment as 
might eventually be rendered in the replevin suit, and in view of 
the fact that the situation remained unchanged until long after the 
bill was filed, and that the ties were really in custodia legis by vir- 
tue of the pending suit in which they had been seized, it is impossible 
to concède that the complainants had any such possession, actual or 
constructive, as entitled them to apply to a court of equity for re- 
lief by an original bill. If they had any right of action, it was at 
law by a suit in replevin ; and it is plain, we think, that the défend- 
ants had such possession at the time the bill was filed as would hâve 
served to support such an action. We are of opinion that on the 
final hearing of the cause the bill ought to hâve been dismissed. It 
is very obvions from an inspection of this record that the défendants 
asserted a légal title to the ties, and also claimed to be in the actual 
possession of them, when the bill was filed. They were entitled to 
a trial of this right of property before a jury, and they hâve been 
deprived of that right by the proceedings actually taken, while the 
complainants hâve succeeded in obtaining the possession of the ties, 
and hâve converted them to their own use, so that the possession can- 
not be restored to the défendants, even if a jury should find that they 
were the lawful owners. 

To insure the défendants below their constitutional right to hâve 
the title which they assert tried to a jury, we think that the decree 
below should be reversed and annulled, with a direction to the lower 
court to dismiss the bill, and that such dismissal be entered without 
préjudice to the right of the défendants below to bring an action 
against the complainants for the conversion of the ties. It is so 
ordered. 



THOMAS v. WINNE. 

(Circuit Court of Appeals, Fourth Circuit. May 14, 1903.) 

No. 489. 

Habeas Corpus— Discharge of Natal Recruit— Intoxication at Enlist- 
ment— issdb. 

Where a pétition for habeas corpus allèges that the petitioner is the 
father of the person whose release is sought, and that such person, being 
between the âges of 18 and 21, entered into the United States navy 
without the parent's consent, and is himself désirons of being released 
therefrom, and that, "under the statutes of the United States in such 
case made and provided, the entrance and enlistment" of such person 
"was illégal and invalid," uo issue as to the intoxication of the recruit 
at the time of enlistment is presented, especially in view of Rev. St. 
art. 19, § 1624 [U. S. Comp. St. 1901, p. 1110], requiring the dishonorable 
dismissal of an offlcer who knowingly enlists an Intoxicated person. 

Samb — Admission of Irbelkvant Evidence— Effect on Appbal. 

Where, in habeas corpus for the discharge of a naval recruit, no issue 
as to his intoxication at the time of enlistment Is presented by the plead- 
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ings, the fact that the reeruit waa permitted, apparefltly withovit ob- 
jection, to testlfy to sueh. intoxication, does not constraln ttie court, on 
appeal, to review tlie latter question. 
*. Samb— Recbuits bbtwekn 18 and 21— Right to Enlist. 

Rev. St § 1418 [U. S. Comp. St. 1901, p. 1007], provides that boys 
between the âges of 14 and 18 may be enllsted to serve in the navy until 
they shall reach 21; other persons may be enllsted to serve for a period 
not exceeding flve years, etc. Section 1419 provides that mlnors between 
14 and 18 shall not be enllsted without the consent of their parents or 
guardians. Section 1420 [U. S. Comp. St. 1901, p. 1008] provides that 
no miner under the âge of 14 shall be enllsted. Act March 3, 1899, 30 
Stat. 1008, c. 413 [U. S. Comp. St. 1901, p. 1008], makes the term of en- 
listment for ail persons 4 years. Held, that a minor between the âges 
of 18 and 21 may be enllsted without the consent of parents or guardian; 
being included in the term "other persons" in section 1418. 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk. 

h. h. Lewis, U. S. Atty., for appellant. 
Withers & Green, for appellee. 

Before SIMONTON, Circuit Judge, and IVIORRIS and KELLER, 
District Judges. 

KELLER, District Judge. This case cornes up on appeal from an 
order of the District Court of the United States for the Eastern Dis- 
trict of Virginia, entered at Norfolk on the 7th day of February, 1903, 
discharging on habeas corpus from the custody of the appellant, 
Charles M. Thomas, commanding ofïicer of the receiving ship Frank- 
lin, at the Norfolk Navy Yard, one Chester A. Winne. The material 
allégations of the pétition are that petitioner is the father of said 
Chester A. Winne; that on November 21, 1902, his said son, who was 
bom October 10, 1882, and was consequently, on said first-mentioned 
date, above the âge of 18 and under the âge of 21 years, entered into 
the navy of the United States without the consent of the said petitioner, 
his father, or of Addie Winne, his mother ; that the said Chester A. 
Winne is himself desirous of being released from the navy; that, 
"under the statutes of the United States, in such case made and provid- 
ed, the entrance and enlistment of the said Chester A. Winne in the 
navy aforesaid was illégal and invalid, and against not only the rights 
of the said Chester A. Winne, but of those of your petitioner." Upon 
the hearing the allégations of the pétition as to the âge of Chester A. 
Winne, and his enlistment in the navy without the consent of the peti- 
tioner or his wife, were fully established, and it was shown that the 
said Chester A. Winne now desires his release from the naval service. 
It also appears from the record that the reeruit, Chester A. Winne, 
was permitted, apparently without objection, to testify that "at the 
time of his enlistment he and several companions had been in the city 
of Albany; that they had been drinking ["on a lark"], and that one 
of them suggested that they go up and enlist in the navy, and that they 
ail went up to an office ; and that he did not know what he was doing. 
He further testifîed that when he made the statement as to his âge he 
believed that was his actual âge, and the statement was not made with 

1[3. See Army and Navy, vol. 4, Cent Dig. § 46. 



THOMAS V. WINNB. 397 

intent to deceive." The return to the writ shows that at the time of 
his enlistment he stated under oath that he was 21 years and 2 months 
old, and the return is not traversed. 

The foUowing seem to be the important questions presenting them- 
selves to this court for décision: (i) What were the issues presented 
by the pleadings before the District Court, and did they include the 
issue of intoxication at the time of enUstment? (2) The court below 
liaving admitted, without objection, the testimony of the recruit bear- 
ing upon the question of intoxication, is this court concluded by such 
admitted testimony, and will the case be considered as though that 
issue had been specifically raised by the petitioner? And (3) if this 
court is not so concluded, do the pleadings, and legitimate proofs there- 
under, warrant the discharge of the recruit, Chester A. Winne? 

It seems to us to be clear from the pétition and return in this case 
that the only issues presented by the pleadings in this case, to wit, the 
pétition and return, are, first, the âge of the recruit at the time of en- 
listment ; and, second, the naked question of law, whether, assuming 
ail the facts alleged in the pétition to be true, the détention of the re- 
cruit was illégal. 

It is contended on behalf of the appellee that the pétition is broad 
enough in its allégations to allow the admission of testimony as to 
intoxication, and the considération of that question, and that the 
charge contained in the pétition, that, "under the statutes of the United 
States in such case made and provided, the entrance and enlistment of 
the said Chester A. Winne in the navy aforesaid was illégal and in- 
valid," was sufHcient to justify the admission of évidence of his intoxi- 
cation when enlisted. To state such a proposition clearly is, it seems 
to us, to réfute it. The case made by the pétition, in its direct alléga- 
tion of facts, is that Winne was less than 21 years of âge when he en- 
listed, and did not hâve his parents' consent, and hence the conclusion 
that under the statutes of the United States his enlistment was invalid. 
Now, by the proof, it was sought to make, without notice to the re- 
spondent, another and a différent case, in addition to the one presented. 
Suppose the pétition had simply shown that Winne, when enlisted, 
was, as he had stated in his enlistment papers, 21 years and 2 months 
old, and then averred that his enlistment, under the laws of the United 
States, was illégal and invalid; could it be contended that the pétition, 
so framed, stated a case under which évidence of his intoxication when 
enlisted might be adduced ? To ask this question is to answer it nega- 
tively. And we cannot see that the fact that one cause ior the issuance 
of the writ was affirmatively stated in the pétition can hâve the efïect 
of broadening it as to other and dififerent causes for its issuance, or 
render évidence as to other causes any more admissible than if no 
cause for the issuance of the writ had been afifirmatively stated. In 
Kohi V. Lehlback, 160 U. S. 293, 16 Sup. Ct. 304, 40 L,. Ed. 432 — a 
habeas corpus case — it is said in the syllabus : 

"General allégations that the petitioner Is detalned in violation of the Con- 
stitution and laws of the United States or of the particular state, and is held 
without due process of law, are averments of conclusions of law, and not of 
luatters of fact." 
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This authorîty, we tliink, is conclusive upon this point. 

We do net think that the issue of intoxication at the time of enlist- 
ment was, even by implication, raised by the pleadings in this case. 
By article 19 of section 1624 of the Revised Statutes [U. S. Comp. St. 
1901, p. iiip], for the government of the navy, it is enacted that any 
ofiScer who knowingly enlists into the naval service any intoxicated 
person shall be dishonorably dismissed from the service. This makes 
the action of the officer who enlists an intoxicated person an ofïense 
punishable by a most severe penalty. It is net in accordance with a 
common fairness that an issue of fact so serions in its character should 
be tried at a long distance from the place where committed, and after 
the elapse of considérable time, without being distinctly put in issue. 

Coming now to the second question for décision, we hold that 
this court is not concluded by the admission by the District Court, 
without objection, of évidence tendiiig to estabHsh the intoxication 
of the recruit at the time of enlistment. The proceeding in this case 
is by appeal, bringing up the whole record; and in such cases it 
was early held by the Suprême Court of the United States that the 
decree must conform to the allégations in the pleadings, as well 
as to the proofs in the cause, and that testimony upon a point not 
distinctly put in issue by the pleadings will be disregarded in the 
appellate court. Crocket v. Lee, 7 Wheat. 522, 5 L,. Ed. 513 (sylla- 
bus). In that case Chief Justice Marshall, delivering the opinion of 
the court, said: 

"The prlnclple advaneed by the appellants' counsel cannot te controverted. 
No rule Is better settled than that the decree must conform to the allégations 
as well as to the proofs In the cause. ♦ * * The counsel for the appellant 
[appelleeî] says It would be monstrous, if, after the parties hâve gone to triai 
on the validity of the entry, and hâve directed ail their testimony in the cir- 
cuit court to that point, their rights should be made to dépend in the appel- 
late court on a mère deféet in the pleadings, which had entirely escaped their 
observation in the court where it might hâve been amended, and the nonex- 
istence of which would not hâve varied the case. The hardships of a par- 
ticular case would not justify this tribunal in prostrating the fundamental 
rules of a court of chancery — rules which hâve been established for âges on 
the soundest and clearest principles of gênerai utility. If the pleadings In 
the cause were to give no notice to the parties or to the court of the mate- 
rial facts on which the right asserted was to dépend; no notice of the points 
to which the testimony was to be directed, and to which it was to be llmited; 
if a new case might be made out in proof, differing from that stated in the 
pleadings — ail will perçoive the confusion and uncertainty which would at- 
tend légal proceedings, and the injustice which must frequently take place. 
The rule that the decree must conform to the allégations as well as to the 
proofs of the parties is not only one which Justice requlres, but one which 
necessity imposes on courts. We cannot dispense with it in this case." 

This case has been cited and followed in a number of cases col- 
lected in 2 Rose, Notes on U. S. Reports, p. 142, and particularly in 
Singleton v. Scott, 11 lowa, 596, where it was held that évidence 
improperly admitted should not be considered by the appellate court, 
even if there be no objection. Approved in Wiggins Ferry Co. v. 
O. & M. Ry. Co., 142 U. S. 413, 12 Sup. Ct. 188, 35 L. Ed. 1055. 

An examination of the Crocket Case will disclose that both parties 
directed their testimony to the point in question, and that the court 
below based its decree entirely upon its finding upon that point. In 
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thèse two particulars that case vvas a much stronger case for the 
considération of the admitted testimony in the appellate court than 
is the présent: First, because neither party was at a disadvantage 
in respect to being precluded from producing testimony upon the 
point disputed, but not raiséd by the pleadings; and, second, be- 
cause it affirmatively appeared that the court based its decree en- 
tirely upon the évidence thus mutually adduced. But in the case at 
bar, the hearing being a summary one, it does not appear that the 
appellant had any reasonable opportunity to controvert the testimony 
tending to show intoxication at the time of enlistment ; nor does it 
appear in any way from the record that the court based its judgment 
upon that évidence. 

Counsel for appellant also cites a number of cases from the Su- 
prême Court of Virginia to the efifect that a recovery will not be 
allowed upon a case difïering materially from that made by the 
pleadings. Smith v. Nicholas, 8 Leigh, 354; Brown v. Toell, 5 
Rand. 543, 16 Am. Dec. 759; Thompson v. Jackson, 3 Rand. 504, 
15 Am. l3ec. 721; Hunter v. Jett, 4 Rand. 104; Potomac M. Co. 
v. Evans, 84 Va. 717, 6 S. E. 2. 

Having held that the case presented by the pleadings does not 
raise the question of the intoxication of Chester A. Winne at the 
time of his enlistment, and that this court will not consider any évi- 
dence upon a material issue not raised by the pleadings, it only re- 
raains to be determined whether a case for relief is presented by the 
pétition and the proofs properly applicable to the allégations thereof. 

The statutes of the United States governing the question of en- 
listment in the naval service are sections 1418, 1419, 1420, Rev. St., 
as the same hâve been amended or modified by the following légis- 
lation: Act March 3, 1865, 13 Stat. 490, c. 79; Act May 12, 1879, 
21 Stat. 3, c. 5; Act Feb. 23, 1881, 21 Stat. 331, c. 73; and Act 
March 3, 189g, 30 Stat. 1008, c. 413 [U. S. Comp. St. 1901, pp. 1007, 
1008]. The three sections of the Revised Statutes above alluded to 
read as foUows : 

"Sec. 1418. Boys between the âges of fourteen and elghteen years may be 
enllsted to serve In the navy until they shall arrive at the âge of twenty-one 
years; other persons may be enllsted to serve for a period not exceedlng 
flve years.i unless sooner discharged by direction of the Président. 

"Sec. 1419. Minors between the âges of fourteen and eighteen years shall 
not be enllsted for the naval service without the consent of their parents or 
guardlans. 

"Sec. 1420. No minor under the âge of fourteen years, no insane or intoxi- 
cated person, and no déserter from the naval or military service of the United 
States shall be enllsted in the naval service." 

The fîrst two sections quoted were found in Act March 2, 1837, 
5 Stat. 153, c. 21, except that the minimum âge therein specified was 
13 years, and has been successively placed at 16, 15, and 14 years, 
where it now stands. Section 1420 had its expressed origin in the 
act of March 3, 1865 ; nothing having theretofore appeared in the laws 
of the United States expressly prohihiting the enlistment of minors 

lAU persons now enllsted for the term of four years. Act March 3, 1899, 
SO Stat. 1008, c. 413 [U. S. Comp, St. 1901, p. 1008]. Kevised Statutes not 
amended In terms by thls act. 



400 122 FEDERAL. REPORTER. 

under the minimum âge expressed in the two preceding sections of 
the Revised Statutes. It is noW contended by tïîe appellee that "only 
boys between the âges of fourteen and eighteen years can enlist, 
and that it is necessary th^t they hâve the consent of their parents 
or guardians"; that, "after passing the âge of eighteen years, no 
enlistment of a minor can be made"; and that the words "other 
persons," as used in Rev. St. § 1418, refer to adults, and not to boys 
or minors any more than they do to women. Appellee cites the case 
In re McLave, Fed. Cas. No. 8,876, 8 Blatchf. 67, where Judge (after- 
ward Mr. Justice) Blatchford decided in accordance with the con- 
tentions of the appellee. In his opinion in this case, Judge Blatch- 
ford reviews the opinion of Attorney General Stanbery, given in 
Gormley's Case, 12 Ops. Attys. Gen. 258, wherein the Attorney 
General took the view that the term "other persons," as it appeared 
in the fîrst section of the act of March 2, 1837 (now section 1418, 
Rev. St.), included minors above the âge of 18 years. Judge Blatch- 
ford held otherwise, saying that "if the second clause, under the 
words, 'other persons,' includes maie minors over the âge of eigh- 
teen years, it must also include maie minors under the âge of thir- 
teen years, and that such a construction as to minors under the âge 
of thirteen years is against the spirit and intent of the act." He 
decided in accordance with this reasoning. Without undertaking 
at ail to criticise the ruling of Judge Blatchford in that case, it is 
sufficient to point out that he held that the enlistment of maie minors 
over 18 years of âge was unlawful, and that the words "other persons" 
referred to adult maies, because, in his view, to hold otherwise would 
necessarily require him to also hold that boys under the âge of 13 
years might be enlisted without the consent of their parents or guard- 
ians — -a conclusion opposed, as he says, to "the spirit and intent of 
the act." But at the time he decided this case there was no statute 
équivalent to section 1420, Rev. St. If, at the time Judge Blatchford 
decided the McLave Case, there had been in existence a statute ex- 
pressly stating, "No minor under the âge of thirteen years * * * 
shall be enlisted in the naval service," is it a supposable case that he 
would hâve decided the McLave Case as he did? We think not. 
But however this may be, the state of the law is distinctly différent, 
at least as to its expressed terms, than its was when the McLave 
Case was decided, and that case furnishes no proper précèdent for 
the décision of this. We find the will of the législature, as expressed 
in the three sections of the Revised Statutes and the act of March 
3, 1899, to be that no minor under the âge of 14 years shall be en- 
listed in the naval service; that boys between the âges of 14 and r8 
years may, with the consent of their parents or guardians, be en- 
listed, and, without such consent, may not be enlisted; that other 
persons may be enlisted to serve in the navy ; and that ail enlist- 
ments shall be for a period of four years. We think that the maxim,. 
"Expressio unius exclusio alterius," distinctly applies in this case, 
and that, when the Congress enacted that "no minor under the âge 
of 14 years shall be enlisted in the naval service," that "minors be- 
tween the âges of 14 and 18 years of âge shall not be enHsted for the 
naval service without the consent of their parents or guardians," 
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and that "other persons may be enlisted," they affirmatively au- 
thorized the enlistment of maie minors over the âge of i8 years 
without the consent of parent or guardian. In section 1420 the 
expression of the. législative intent to the effect that minors under 
the âge of 14 years shall not be enlisted excludes the idea that maie 
persons over that âge are under a like prohibition. In section 1419 
the expression of the législative intent that minors between the âges 
of 14 and 18 years shall hâve the consent of parents or guardians, as a 
condition précèdent to valid enlistment, excludes the idea that other 
persons compétent to enlist shall be required to conform to that 
précèdent condition ; and, reading ail the statutes together, we think 
the conclusion is apparent that the Congress intended to leave maie 
minors over the âge of 18 years free to enlist in the naval service, 
without condition as to parental or guardianship consent. In Com. 
v. Gamble, 11 Serg. & R. 93, decided by the Suprême Court of Penn- 
sylvania in 1824, where the enlistment of a minor in the marine corps 
was held to be valid, Gibson, C. J., rested the décision upon the 
ground of public poHcy, which requires that a minor be at liberty to 
enter into a contract to serve the state whenever such contract is not 
forbidden by the state itself. This, he says, is the common law of 
England. While we believe this to be broad and tenable ground upon 
which to rest a décision upholding the validity of such an enhstment, 
we are not forced to base our décision upon such ground, as we hold 
that the Congress has expressed the intention to permit uncondition- 
ally the enlistment of maie minors over the âge of 18 years. As sus- 
taining this view under the présent law, we cite In re Doyle (D. C.) 
18 Fed._ 369; In re Norton (D. C.) 98 Fed. 606. 

The judgment of the court is that this case be reversed, and re- 
manded to the District Court of the United States for the Eastern 
District of Virginia, with instructions to remand the said Chester A. 
Winne to the custody of the appellant. An order may go to that 
eflfect. Reversed. 



FITZPATRICK et al. v. GRAHAM, 

(Circuit Court of Appeals, Second Circuit April 16, 1903.) 

No. 134. 

1. QiPT— Evidence to Establish— Question fob Jury. 

Whlle It Is the rule that clear, strong, and convincing évidence should 
be required to establlsh a gift from one deceased, what fulfllls such re- 
qulrement Is for the trier of facts to détermine; and a court is not jus- 
tified in dismissing a complaint in ejectment against the helrs at law 
of a décèdent, based on the alleged delivery by the deceased to plalntiff 
of a deed conveying the property, because the only évidence to support 
such allégation Is the uncorroborated and contradicted testimony of 
plalntiff. Such testimony belng compétent In a fédéral court, under Kev. 
St § 858 [TJ. S. Comp. St. 1901, p. 659], its eredibiUty is for the jury; 
and, -where direct and positive, it is sufficient. If believed, to sustain the 
complaint. 

2. Instructions— SuppiciENCY or Exception. 

Défendants orally requested the court to charge that the jury could 
take into considération the failure of plaintiff to call a person as a wlt- 
ness to corroborate her own testimony as to the exécution of a deed, and 

122 F.— 26 



402 122 FBDERÂL RBPORTSB. 

the court chargea that the Jury might take Into considération on both 
sides of the question thç fallure ; to call such wltness. Held that an ex- 
ception "to refusai of défendants' requests to charge" dld not ralse the 
question of error in charglng that the jury mlght consider, also, the fall- 
ure to call the wltness on défendants' slde. 
8. Same— Qualification dp Requested Charge. 

Where the mother of certain -wltnesses was a défendant In an action 
of ejectment, it was not error for the court to caU the attention to such 
fact, as quallfying a charge, glvéh by défendants' request, that such wlt- 
nesses were not Interested parties. 

4. Dbkd— Necessity of Seal— New Yohk Statute. 

Under Laws N. Y. 1896, p. 593, c. 547, whlch provides that a grant of 
real estate in fee shalJ be "subscrlbed" by the grantor, such a deed is 
not required to be scaled. 

5. Evidence— Collatéral Facts. 

Where the issue was as to the exécution of a deed of glft by a dé- 
cèdent shortly before her death, and in connection wlth the disposition 
of ail her property, testlmony as to the disposition made of her personal 
property at the same time may properly be consldered as throwlng some 
llght on the transaction. 

6. EjECTMBKT — LtABILITT FOR MeSNE PrOFITS. 

Défendants in an action of ejectment cannot be held Uable for dam- 
ages for withholdlng possession prier to the time when, by the death 
of an ancestor, they flrst obtained tltle, or a clalm of title, to the prop- 
erty. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 
See ii6 Fed. 1021. 

Charles E. Miller, for plaintifi^s in error. 
Wm. H. McQuaid, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The plaintiflf was a cousin of Ann 
GaSsidy, who died August 28, 1897, intestate, leaving her heirs at law, 
her brother Peter A. Cassidy, her sister Mary E. Fitzsimons, and a 
son of a deceased sister, John P. McNally. Peter Cassidy died in 
February, 1899, leaving five children, three of whom are minors. 
John P. McNally, who was a lunatiC, died before the commencement oï 
this action. The fqundation of the action is a deed of the premises 
which plaintiff allèges that Ann Cassidy executed and delivered to her, 
as a gift, a few days before her death. The main issue in the case was 
whether or not such deed was executed and delivered. Thé fabts in 
the case will sufficiently appear, in the discussion of the several assign- 
ments of error which hâve been argued hère. 

I. It is assigned as error that the court refused to dismiss the com- 
plaint on the ground that the allégations of the complaint as to exécu- 
tion and delivery had not been sustained. The sole witness to thèse 
facts was the plaintiflf herself. She testified that on the day named a 
deed of the premises to witness was produced, was examined by others 
theO présent, and was handed to Ann Cassidy. On thèse propositions 
she was corroborated by the_ testimony of defendant's witnesses, or 
some pf them, and the évidence shows that deceased had several times 
expressed a wish to give thèse premises to plaintifï. She further testi- 
fied that thereupon deceased àsked one Father Colton to read the 
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paper to her, which he did; that while he was reading she left the 
room for a moment, and, when she came back, saw deceased's hand 
stretched for the paper, to take it from Father Colton, and the pen 
was right beside her ; that, as she took the pen, witness again stepped 
into the other room, and, when she came back, Ann handed her the 
paper, saying, "Hère is a home for you;" that she looked at it, and 
saw Ann Cassidy's signature on it, with which she was quite familiar ; 
that she folded the paper and put it in Ann Cassidy's desk ; that subse- 
quently plaintiff and deceased examined the deed together, when she 
again saw the signature, and they frequently referred to it in conversa- 
tion with one another; that at the very moment of Ann Cassidy's 
death the brother, Peter Cassidy, went to the desk and took the deed ; 
that plaintifï expostulated with him and demanded it, but he laughed 
at her, pushed her away, and kept the deed, which she never saw after- 
wards. This testimony, if properly admitted and fully credited, would 
amply sustain the allégations of the complaint as to exécution and 
delivery of the deed. The testimony undoubtedly relates to conversa- 
tions with persons deceased, the witness being interested in the issue 
tried; but, since the défendants are not executors or administrators 
of the deceased, the peculiar language of section 858, Rev. St. [U. S. 
Comp. St. 1901, p. 659], makes such testimony compétent, even 
against the heirs at law. In the state courts — probably in the courts 
of every state in the Union — such testimony would be excluded in 
such a suit, as it ought to be ; but we must take the statute as we find 
it, and hold that the testimony was properly admitted. Indeed, de- 
fendants' brief concèdes that it is. It is contended, however, that al- 
though, under the statute, it must be admitted, nevertheless it is so 
tainted with the temptation of self-interest and with the opportunity for 
undetectable falsification that it should not be held persuasive unless 
it be corroborated. The authorities cited do not sustain the proposi- 
tion. In the opinion of Judge Jenkins in Harman v. Harman, 17 
C. C. A. 479, 70 Fed. 894, it is asserted that courts hâve "a right, in 
weighing testimony, to consider the great interest that the witness has 
at stake, and hâve a right, also, and it is their duty, in such a case as 
this, to consider that he speaks knowing that no human power can 
summon from the grave the one who might contradict him or dispute 
his statements," and also that courts "should insist that such évidence 
should in ail essential particulars stand uncontradicted, and should be 
fully corroborated." But that was in an equity suit, where the court 
was the trier of the facts, and Judge Jenkins was a dissentient; the 
majority of the court finding the testimony, despite contradictions or 
lack of corroboration, sufïicient to warrant a reversai. In Kenney v. 
The Public Administrator, 2 Bradf. Sur. 319, the sole witness to sub- 
stantiate a donatio causa mortis was the donee, and the court remarks 
that "it would be a précèdent of the most dangerous character to hold 
such a gift valid on the naked évidence of the donee, uncorroborated 
by any circumstances" ; and in view of the fact that the donee was 
guilty of concealment and falsehood at a period when the validity of 
the gift, if the transaction was fair and honest, might hâve received 
the sanction of the décèdent before compétent witnesses, the court was 
led to the conclusion that she "has failed in producing the clear proof 
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which the nature of the daim requires." But Surrogate Bradford in 
that case was sitting as the trier of the facts. The same was the 
situation in Tilford v. Bank for Savings, 31 App. Div. 565, 52 N. Y. 
Supp. 142, where the décision of the court at spécial term was reviewed 
on appeal; and in Van Slooten v. Wheeler, 140 N. Y. 624, 35 N. E. 
583, which also came up on review from the spécial term. The uîmost 
that the authorities hold is tliat in actions of this sort very clear, 
strong, and convincing testimony should be required, but what évi- 
dence fills thèse requirements it is left for the trier of the facts to déter- 
mine. Défendants would hâve been entitled to hâve the jury instructed 
on the Hnes indicated in the citations supra, but were not entitled, as 
raatter of law, to hâve the complaint dismissed, if there were sufficient 
testimony to sustain its allégations, provided the jury believed such 
testimony. 

It is true that plaintifï's évidence was contradicted ; that there were 
facts testified to which seemed inconsistent with her story; that proof 
was given of statements made by her which could not be harmonized 
with her narrative ; but the question as to the credibility of thèse other 
witnesses and of herself was for the jury, and it makes no différence 
that the court, if it had to pass upon the évidence, would hâve reached 
a différent conclusion. The rule by which the motion to dismiss is to 
be tested is laid down in Pleasants v. Faut, 89 U. S. 116, 22 L. Ed. 780, 
thus : 

"Not whether, on ail the évidence, the preponderatlng weight is In hls 
favor (that Is the business of the jury); but, concedlng to ail the évidence 
offered the greatest probative force which, according to the law of évidence, 
it is fairly entitled to, is it sufflcient to justify a verdict?" 

The old rule that a case must go to the jury if there is a scintilla of 
évidence to suppprt it has been held unreasonable (Commissioncrs v. 
Clark, 94 U. S. 284, 24 L. Ed; 59), but there is far more than a scin- 
tilla of évidence hère. In Pleasants v. Faut, supra, there was only 
some slight évidence which "had some tendency to establish a partici- 
pation in the profits," but which was held insufficient to sustain a 
finding that défendant was a partner. In the case at bar, however, 
the testimony to the exécution and delivei'y of the deed was direct, 
spécifie, and comprehensive. If it were uncontradicted, verdict for 
plaintiff miist follow. It may hâve been false, or the other évidence 
in the case may hâve been such as to convince an unprejudiced mind 
that the witness was untruthful ; but those were matters properly left 
to the jury upon the record as it stood when the case was closed. 

2. Error is assigned that the court refused to charge the jury that 
they could take irito considération the failure of plaintifï to call Father 
Colton. From the narrative of the facts given above, it seems quite 
évident that Father Colton must hâve been in a position to see whether 
Ann Cassidy executed the deed or not. It appears that he received 
a considérable amount of personal property from the deceased, pre- 
sumably for pious uses, and there is nothing in the record which 
throws much light upon whether his relations with either of the 
parties were friendly or the reverse. At the close of the charge, de- 
fendants' counsel made four oral requests to charge, ail of which 
were complied with. He then asked for a charge that "the jury can 
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take înto considération the failure of plaintiff to call Father Colton 
to corroborate her unsupported statement as to the exécution of the 
deed." To this the court replied : 

"I do not think I will attempt to go Into that question. I do not know why 
Father Colton was not called. It is not shown hère. The jury can take into 
considération upon both sides of this question the fact that Father Colton was 
not called." 

To this at the time no exception was taken, but défendants' counsel 
made two more requests to charge, one of which was modified, and 
the other reserved. Thereafter he "excepted to refusai of défendants' 
requests to charge." This exception does not reserve the point which 
was urged upon the argument, viz., that no obhgation to call the wit- 
ness Colton rested upon défendants. The court did not refuse the re- 
quest to charge that the jury could take into considération, as to plain- 
tifï's side, the fact that Father Colton was not called as a witness. If 
défendants wished to reserve the point that it was error to charge that 
they might also consider the same fact as to défendants' side, the ex- 
ception should hâve been spécifie. 

3. Défendants requested the court to charge that "the défendants' 
witnesses Judge Fitzsimons and Miss Fitzsimons are not interested 
parties." The court charged that in no other way were they legally 
interested, except that their mother is one of the défendants. The 
ctiarge was correct. They had no direct pecuniary interest in the case. 
But they certainly did not stand entirely neutral, and it was not error 
to call the jury's attention to the fact that their mother was one of the 
défendants. 

4. It is assigned that the court erred in admitting "the statement of 
Father Colton to plaintifif," and in "permitting the introduction of the 
deed to Ann.Cassidy, and her policy of Insurance." Plaintifif testified, 
without objection, that, in the présence of Ann Cassidy and others, 
Father Colton handed her thèse documents, saying: "You are the 
most interested party in this paper. Write your name on it," or on 
the envelope, which she did. When subsequently thèse documents 
were offered in évidence, witness repeated that statement. Défendants 
objected "to them as immaterial and irrelevant," and reserved an 
exception to their admission. The documents were whoUy irrelevant, 
and it was technical error to admit them, but it could hâve in no wav 
prejudiced the défendants. By themselves, the documents proved 
nothing and suggested nothing. What défendants complain of is that 
the jury might hâve been influenced by the circumstance that thèse 
papers were given to plaintifif, and by the remark of Father Colton 
which accompanied the delivery. But the testimony as to both de- 
livery and remark was not objected to, and no exception reserved. 

5. It is contended that the court erred in charging that "it appears 
undisputed that it was the purpose and intent of Ann Cassidy to con- 
vey the property to plaintifif." No exception, however, was reserved 
to this part of the charge. 

6. The objection that the conveyance testified to by the plaintifif 
was not sealed by the grantor is unsound. Section 208 of the real 
property law of New York (chapter 547, p. 593, Laws 1896) provides 
only that a grant in fee, etc., shall be "subscribed" ; thereby amending 
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the Revised Statutes, which provided that it should be "subscribed 
and sealed." 

7. It is contended that the court "erred in refusing to charge the 
request that the jury should disregard the testimony as to the personal 
property of Ann Cassidy." In response to such request the court 
said: "They should disregard it, except so far as it bears upon this 
question. The disposition of the personal property has nothing what- 
ever to do with the disposai of the real estate." We find no error in 
thus qualifying the request. The disposition of the premises in suit 
was taken up by the deceased on her deathbed in connection with the 
disposition of ail her property, and, so far as her acts in connection 
with other property took place simultaneously with those touching 
the real estate in suit, the jury might fairly consider them as shedding 
some light on the transaction. If it was intended by the request to 
warn the jury against some particular pièce of testimony, it should 
hâve been more spécifie. 

8. Therecord shows that Peter Cassidy died in February, 1899. It 
was not until after his death that his children had any title or claim 
of title. Upon no possible theory could they be held Hable for with- 
holding possession prior to that date. Nevertheless judgment has 
been entered against them for the fuU amount of mesne profits ($3,000) 
from August, 1897, to the trial. To that extent the judgment should 
be modified. If plaintiflf will stipulate that such a modification may 
be made by the court below, the judgment will be in ail other respects 
afïirmed. Otherwise it will be reversed. 
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FULTON V. HOLMES et al. 

ÏClrcult Court of Appeals, Second Circuit. April 16, 1903.Ï 

Nos. 142, 143. 

L Coï-iiisioN— Sailino Vbssels Ckossing— Insufficient Lookout. 

A flndlng that a schooner was in fault for a collision with a crosslng 
vessel In the nlght afflrmed, -where It appeared from the évidence that 
she was the burdened vessel, that throngh the Inefficlency of her look- 
out Bhe falled to see the lights of the other vessel until she was only 
three or four lengths distant, and then attempted to cross ahead of her, 
In violation of article 22 of the International navigation raies (Act Aug. 
19, 1890, 26 Stat. 327 [U. S. Comp. St. 1901, p. 2870]). 

8. Samb— Dbpakturb prom Rulbs— Whbn Justified. 

Under article 27 of the international navigation rules (Act Aug. 19, 
1890, 26 Stat. 327 [U. S. Comp. St. 1901, p. 2871]), which provides that 
In obeylng and construing the rules "due regard shall be had to ail dan- 
gers of navigation and collision and to any spécial circumstances which 
may render a departure from the above rules necessary in order to avoid 
Immédiate danger," a prlvileged vessel cannot be chargea with fault for 
changlng her course where an immédiate collision appears Inévitable if 
her course is maintained, and the danger is due solely to the fault of the 
other vessel. 

t. Ba MB— Action in Extrbmib. 

Where the master of a vessel, who Is a navlgator of expérience and 
good judgment, is confronted with a sudden péril, caused by the action 

J 3. See Collision, voL 10, Cent Dig. g| 225, 227. 
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of another vessel, so that he Is Justlfled In belleving that collision Is In- 
évitable, and he exercises Ms best Judgment In the emergency, hl» action, 
even thougb unwise, cannot be imputed to bis vessel as a fault 
4. 8ame. 

A ship held not chargeable with contributcry fault for a collision with 
a crossing schooner in the nigbt beeause of her change of course, although 
Bhe was the privileged vessel, wbere such change was not made until 
immediately before the collision, when the vessels were wlthin a few 
hundred feet of each other, and when It became apparent that the 
schooner was attempting to cross ahead, In violation of the rules. 

Appeals from the District Court of the United States for the East- 
ern District of New York. 

In Admiralty. Cross-libels for collision. 

This is an appeal by both parties from the decree of the District 
Court for the Eastern District of New York, entered August 17, 
1901, dividing the damages and directing that the claimant of the 
ship the Queen Elizabeth recover of the owners of the schooner 
Percy Birdsall the sum of $1,451.52. The décision of the District 
Court is reported in 100 Fed. 874. 

Frank D. Sturges, for Holmes. 

Wilhelmus Mynderse, for the Queen Elizabeth. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. The facts are stated at length in the opinion 
of the district judge. It is unnecessary to repeat them hère. The 
principal controversy upon the facts has relation to the direction of 
the wind at the time of the collision. After a careful review of the 
testimony the district judge reached the conclusion that it was south- 
west, that the Birdsall was sailing free and that the Queen Elizabeth 
was saiHng closehauled, the wind being sufiîciently forward of her 
beam to warrant this adjustment of her sails. He also found that 
the Birdsall was headed northeast, or northeast by east, and that the 
Queen Elizabeth was on the port tack, heading northwest by west 
half west. Although the testimony as to the direction of the wind 
is contradictory and inconclusive we are inclined to the opinion that 
the conclusion reached by the district judge is supported by a pré- 
pondérance of testimony or, as he aptly observes, by "a narrow mar- 
gin of évidence." The vessels were then on crossing courses and 
were approaching so as to involve risk of collision. 

Articles 17, 21 and 22 of the international régulations for pre- 
venting collisions at sea (Act Aug. 19, 1890, c. 802, 26 Stat. 320 [U. S. 
Comp. St. 1901, p. 2863]) were, therefore, applicable. Act Dec. 31, 
1896, 29 Stat. 885. Article 17 provides that "a vessel which is running 
free (Birdsall) shall keep out of the way of a vessel which is close- 
hauled" (Queen Elizabeth) and that "a vessel which has the wind aft 
(Birdsall) shall keep out of the way of the other vessel" (Queen 
Elizabeth). Article 21 provides that where "one of two vessels [Bird- 
sall] is to keep out of the way, the other [Queen Elizabeth] shall keep 
her course and speed." Article 22 provides that the vessel whose duty 
it is to keep out of the way (Birdsall) shall, if possible, avoid crossing 
ahead of the other. 

The facts being found as stated there can be no controversy as 
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to the duty which the law imposed upon the vessels. It was the 
duty of the Birdsall to keep out of the way. It was the duty of the 
Queen Elizabeth to keep her course and speed. Both vessels violated 
their duty. The Birdsall did not keep out of the way. The Queen 
Elizabeth did not keep her course. We hâve no doubt as to the 
négligence of the Birdsall. If her crew had been compétent, alert 
and watchful they certainly would hâve seen the ship's red light be- 
fore it was "right abreast" on the "starboard beam." Danger of 
collision was then imminent, the timé was, probably, less than two 
minutes, the distance less than four lengths. The évidence that the 
ship's lights were burning brightly is overwhelming and if the look- 
out had been attentive he could hâve seen the red ligfht twenty min- 
utes prior to the collision and when the ship was miles distant. His 
failure to do this on a clear night was unquestionably a fault. 

The Birdsall's attempt to cross ahead of the ship was a violation of 
article 22, but if this were her only error we should be inclined to 
excuse it as a maneuver which seemed to ofïer the best chance of 
escape from a desperate situation. She is not, however, entitled to 
the benefit of the rule which excuses mistakes made in the excite- 
ment of the moment for the reason that the fault was attributable to 
her own previous neglect. The action of the ship in porting her helm 
imjnediately before the collision présents an interesting question 
which was decided against the ship in the District Court. The 
opinion says: 

"As the vessels approached each other on crossing courses, the schooner 
put up her helm and went off somewhat Perhaps it would hâve been better 
If she had luffed, but it is probable that she would hâve crossed the bow of 
the ishlp, had not the latter put her helm up, which caused her to go to star- 
board and follow up the schooner's course and strlke her on the starboard 
quarter. It would not be profitable to discnss the angle of collision or whether 
the ship's maneuver was in extremis. Doubtless her helm was put up in 
expectatlon and to lessen the force of the contact, but it was a mistake 
which a master of good judgment should not hâve made, even under the ap- 
préhension of the threatened collision. The ship simply pursued the schooner, 
and the collision was of greatly increased probabllity. The ship should hâve 
kept her course, or. If action seemed Imperative, she should hâve put her 
helm down and headed up to the wind. It is the disposition of courts to hold 
that the privileged vessels should keep their course, or fumlsh good reason 
for not doing so. In this case the ship did not keep her course, and did some- 
thing tendlng toward, and not away from, collision." 

In this finding we are unable to concur. Unquestionably the fail- 
ure of the ship to keep her course was a violation of the strict letter 
of article 21, but we think that the omission to observe the rule was 
justifiable under the qualifying language of article 27 and that, if it 
were an error, it was made in extremis. Article 27 provides that in 
obeying and considering the steering and sailing rules "due regard 
shall be had to ail dangers of navigation and collision and to any 
spécial circumstances which may render a departure from the above 
rules necessary in order to avoid immédiate danger." In other 
words^ a vesseï should not adhère obstinately to the rules when dis- 
aster can be avoided by a departure froni them. As was said in The 
Elizabeth Jones, 112 U. S. 514, 524, 5 Sup. Ct. 468, 473, 28 L,. Ed. 
812. 
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"There is no idea appertaining to keeping a course which justifies holding 
to it in such a way as to bring on a péril. Tlie only principle inlierent in it 
is to so aét as to enable the otlier vessel, on wliom tlie duty resta, to adopt 
witli success means of getting out of ttie way." 

When the master of a vessel is confronted with a suddenperi!, 
caused by the action of another vessel, so that he is justified in be- 
lieving that collision is inévitable and he exercises his best judg- 
ment in the emergency, his action, even though unwise, cannot be 
regarded as a fault. "The judgment of a compétent sailor in ex- 
tremis cannot be impugned." The Oregon, 158 U. S. 186, 204, 15 
Sup. Ct. 804, 39 Iv. Ed. 943. It is the duty of the court, as far as pos- 
sible, to place itself in the position of the master and to endeavor to 
interpret the rules of navigation in the light of the périls and per- 
plexities which surrounded him at the time — the impending danger, 
the excitement of the moment, the necessity for immédiate action. 
Where a navigator of expérience and good judgment acts, in such 
circumstances, his action, if within the limits of reasonable judgment 
and discrétion, cannot be imputed to his vessel as a fault. If he acts 
upon his best judgment at the time it is sufïicient, even though sub- 
séquent judicial investigation may show that he might hâve chosen 
a more prudent course. A master who the next moment may bc 
sinking with his ship and crew cannot be expected to display the ut- 
most coolness and délibération. The Dimock, 23 C. C. A. 123, J"] 
Fed. 226; The City of Augusta, 25 C. C. A. 430, 80 Fed. 297; The 
Iron Chief, 11 C. C. A. i^, 63 Fed. 289; The Havanna (D. C.) 54 
Fed. 411; The Robert Healey (D. C.) 51 Fed. 462. 

Tested by thèse rules how stands the case of the Queen Elizabeth ? 
The master was a sailor of unusual expérience, having been a master 
since 1874, commanding sailing ships and steamers. He saw the 
Birdsall's light when it was several miles distant and observed it care- 
fully until it was near at hand. Knowing that his was the privileged 
vessel he held his course in the expectation that the Birdsall would 
make some efïort to keep out of the way. He ported only at the last 
moment when it was apparent that the Birdsall was doing nothing and 
when a colHsion seemed certain. The distance between the vessels 
when the ship ported is variously estimated from 125 feet to 700 feet, 
the time from 30 seconds to a minute. It is clear, whichever theory 
is adopted, that the time was too short for accurate calculations or 
cool and deliberate action. Whatever was donc must be donc quickly. 
The master was compelled to décide at once whether to hold his 
course and run the risk of sinking both vessels, by striking the 
schooner at right angles, or put his helm up and thus lessen the ef- 
fect of the impact. In view of the comparatively slight damage, ag- 
gregating about $7,000, how can it be said that his judgment was at 
fault ? How can it be said that the collision would hâve been avoided 
had he held his course? Counsel for the Birdsall has introduced some 
carefully prepared and ingénions calculations to prove that the ves- 
sels were not in extremis when the ship ported, but thèse calcula- 
tions are based upon disputed and, in some instances, improbable 
hypothèses. It should be remembered that the night was dark and 
ihat it was impossible for the ship to know exactly how the schooner 
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was heading, her distance away, the position of her helm, her speed, 
or what maneuver she would attempt. Assumptions based upon ob- 
servations made at such a time must needs be inaccurate. The logic 
of the situation leads to but one conclusion. The schooner's heed- 
less conduct placed the ship in a position of extrême péril. Until 
confronted by this péril the ship's navigation had been faultless. If, 
thereafter, she erred in judgment, and that she did so is by no means 
established, the error was at a time when mistakes of judgment are 
excusable. 

The decree of the District Court, holding the Queen Elizabeth 
liable, is reversed with costs of this appeal and the cause is remanded 
with instructions to enter a decree holding the Percy Birdsall solely 
in fault. 



FADDIS V. MASON. 

(Circuit Court of Appeals, Elglith Circuit. Aprll 27, 1903.) 

No. 1,823. 

1. Salbs— Brbach of Contract — Damages— Questions for Jury. 

Wliere, in an action for breacb of a coutract for tlie sale of cattle and 
to recover money advanced thereon, défendant contended that plaiatiff 
had broken his contract by refusing and falling to accept the eattle on 
the day he directed they should be delivered, by reason whereof défend- 
ant suffered loss, whlle plaintifC contended that he did not direct a deliv- 
ery as alleged, and that défendant had recognized plaintiff's rigUt to a 
delivery of the eattle after the day speclfied, and there was évidence to 
support the contentions of both parties, whether plaintlfE had failed to 
reçoive the cattle as he was bound to do, and whether défendant had 
waived his right to treat the contract as broken thereby, were questions 
for the jury, and it wàs therefore error for the court to charge, as a 
matter of law, that plaintiff was entitled to the money advanced, and 
to submit only the question whether plaintiff was not entitled to recover 
damages by defendant's refusai to dellver. 

2. Samb. 

Where a contract for the sale of cattle requlred the seller to dellver 
ail of the heavy cattle, numbering 350, on or about September Ist, and 
the balance after September 15th, at the buyer's option, and on delivery 
of the flrst lot the buyer directed delivery of the remalnder on a specifled 
day thereafter, his failure to reçoive the cattle on that day constituted 
a breach of the contract for which the seller was entitled to damages. 

In Error to the Circuit Court of the United States for the District 
of Nebraska. 

Ulysses G. Mason, the défendant in error, brought an action against Robert 
M. Faddls, the plaintiff in error, to recover damages in the sum of $2,840 
for nonperformance of an agreement for the sale of certain cattle. Mason, the 
plaintifC below, alleged, in substance, that on August 21, 1899, Faddls executed 
an agreement in the language following: 

"Wood Lake, Neb., Aug. 21st, 1899. 
"I hâve this day sold to U. G. Mason of Marshall, Mo., ail my two and 
three year old cattle, except such cattle as are unmerchantable, * ♦ * at 
four dollars and twenty-five cents per hundred ($4.25) less fifty cents per head. 
Said cattle to be driven from pasture where they are now being held, and 
weighed at the to*n of Wood Lake, and shrank three per cent. I hâve re- 
ceived on contract two thousand dollars ($2,000), and am to deliver ail the 
heavy and fleshy cattle, numbering about three hundred and fifty, on or about 
Sept. Ist, balance after Sept. 15th, Mason's option. R. M. Faddls." 
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The plaintifl! alleged tliat on the exécution of the contract he paid to Faddis 
§2,000 as a part oï the purchase priée of the cattle; that on September 1, 1899, 
Faddis delivered to him ail of the heavy or fleshy cattle covered by the con- 
tract, amounting to 364 head, which cattle were then and there paid for at the 
rate mentioned in the contract; that on or about October 7, 1899, Faddis 
delivered to the plaintifC 300 head of the remaining cattle covered by the con- 
tract, and that the plaintiff paid the défendant in full at the rate specifled for 
the cattle so delivered; that after the second delivery as aforesaid there re- 
malned in the defendant's hands, of the cattle so as aforesaid agreed to be 
sold and delivered, 280 head, and that the défendant also had in his hands 
the sum of $2,000 paid on account when the contract was executed; that on 
Xovember 1, 1899, and on December 25, 1899, the défendant refused to deliver 
said 280 head of cattle, and refused to pay back to the défendant the sum 
of $2,000, which the plaintiff advanced as a part of the purchase price when 
the contract was made; and that the défendant had failed and refused to 
further exécute the contract by delivering further cattle. He further alleged 
that the market value of cattle had increased materially above the price 
specifled in the contract; that at the time and place specifled for the delivery 
of the cattle they would hâve been worth at least $3 per head more than the 
purchase price would hâve amounted to, according to the tcrms of the con- 
tract, and that the plaintiff! had been damaged in the sum of $840 in addition 
to the sum of $2,000 that had been paid on account; and he accordingly de- 
manded a judgment against the défendant inthe sum of $2,840, with interest 
thereon at the rate of 7 per cent, per annum from November 1, 1899. 

The défendant below, in his answer, admitted the exécution of the aforesaid 
contract, except the last clause thereof, which he insistcd was in the follow- 
Ing language: "I hâve received on contract two thousand dollars, $2,000.00, 
and am to deliver ail the heavy and fleshy cattle numbering about three hun- 
dred and flf ty on or about Sep. 1, balance after Sep. 15, to Oot. 1, Mason's 
option." The défendant also admitted the two deliveries of cattle mentioned 
in the pétition, and that he had received full payment for the cattle so de- 
livered. Touching the nondelivery of the 280 head of cattle covered by the 
contract the défendant below alleged, in substance, the folio wing facts: That 
the second delivery of 300 head of cattle took place on October 4, 1899; that 
on said day the plaintiff directed défendant to bring the rest of the cattle 
from his ranch to Wood Lake, and hâve them there ready for delivery on 
October 11, 1899; that in compliance with such directions the défendant did 
drive said 280 head of cattle to Wood Lake, Neb., and had them there ready 
for delivery on October 11, 1899; that the plaintiff failed to meet the de- 
fendant and to receive the cattle on that day, as he had agreed to do, but 
sent a request to the défendant to hold the cattle at Wood L.ake for one week; 
that the défendant caused the cattle to be weighed, and did hold them at 
Wood Lake until October 29, 1899, during ail which time the plaintiff failed 
and refused to receive the cattle; and that by reason of such failure -and re- 
fusai to receive and pay for the cattle the défendant was compelled to retain 
them in his possession. The défendant further alleged, in substance, that on 
October 1, 1899, when the cattle should hâve been received by the plaintiff 
and for a long time thereafter, the market price of the cattle was far below 
the price specifled in the contract; that, by reason of the plaintiff having re- 
ceived 664 head of the best and most marketable cattle out of 944 head agreed 
to be purchased, the cattle left in the defendant's possession were of an in- 
ferlor quality, and were not worth the market price of cattle of the same 
âge, nor worth as much when sold separately upon the market as when sold 
with the more fleshy and more valuable cattle which the plaintiff had received; 
and that, by virtue of the plaintiff's failure to receive and pay for the 280 
head of cattle as and when he should hâve done, the défendant below had 
been damaged in the sum of $3,000; and that, deducting therefrom the sum 
of $2,000 in the defendant's hands, there was still due and owing to him from 
the plaintiff the sum of $1,000. 

In his reply to the aforesaid answer the plaintiff admitted that the de- 
fendant did drive to Wood Lake, on October 11, 1899, ail of the cattle which 
the contract required to be delivered to him, but he averred that the cattle 
were not so driven to Wood Lake at his request He further averred that the 
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défendant was estopped from asserting that the platntiff was not entltled t» 
a délivéry of the 280 head of cattle after they had been driven to Wood Lake, 
Neb., and then driven back to hls ranch, for the reason that subséquent to the 
return of the cattle to the defendant's ranch he had repeatedly promised to 
deliver said cattle to the plaintlff, and that the plalntifC had repeatedly de- 
manded the delivery of said cattle, and that In response to such demands the 
défendant had repeatedly asked the plaintlff to postpone the time of delivery 
of the cattle, and that the défendant had at no time claimed that the plaintifC 
had vlolated the terms of his agreement in not reeeiving the cattle at au 
earlier period untll after the plaintlff had made repeated demands for their 
delivery. 

On the trial below, under pleadings presenting the aforesaid Issues, there 
was a verdict in favor of the plaintlff in the sum of $2,346.62. The défendant 
below has bronght the case to thls court for revIew on a wrlt of error. 

A. M. Morrissey and James B. Sheean, for plaintiflf in error. 
T. J. Mahoney (J. A. C. Kennedy, on the brief), for défendant in 
error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge-, after stating the case as above, delivered 
the opinion of the court. 

From the foregoing statement it will be seen that under the plead- 
ings there was no substantial controversy between the parties con- 
cerning the terms of the contract or the number of cattle that had 
been delivered or the payments that had been made on account or 
concerning the number of cattle that had not been delivered. The 
substantial issues of fact arising under the pleadings were whether 
the plaintiflf below had failed to accept and pay for the last lot of 
cattle that were to be delivered, at the time and place that had been 
fîxed by the plaintifï himself for their delivery; and whether, if he 
had donc so, the défendant below had waived the default on the part 
of the purchaser by promising a delivery after the purchaser was in 
default and by requesting him to name some other time for the de- 
livery. The testimony on thèse points was somewhat conflicting. 
There was abundant évidence to sustain the defendant's contention 
that the plaintifï fixed October ii, 1899, as the date when he would 
accept the last lot of cattle, to wit, 280 head; that the cattle were 
driven to the place of delivery designated by the purchaser, to wit, 
Wood Lake, Neb. ; that they were kept there one week after October 
II, 1899, at the plaintifï's request, and even longer — that is to say, un- 
til October 29, 1899; and that because the plaintifï failed to appear 
and accept the stock in the meantime they were driven back by the 
défendant a distance of some 40 miles from Wood Lake to his ranch. 

On the other hand, there was some testimony to the eflfect that the 
plaintifï did not direct a delivery of the last lot of cattle on October 11, 
1899, and that there was a verbal understanding between the buyer 
and the seller about October 4, 1899, that the residue of the cattle were 
not to be delivered until the purchaser had succeeded in disposing of 
the 300 head that were delivered to him on October 4, 1899. There 
was some little testimony also tending to show that the défendant 
had recognized the plaintifï's right to a delivery of the cattle subsé- 
quent to October 29, 1899, after they had been driven back to the de- 
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fendant's ranch. The crucial questions in the case, therefore, were, 
as above stated, whether the plaintiff had failed to receive the cattle 
when he was bound to do so and had thus broken his contract, and 
whether the défendant had donc anything, after such default, that was 
tantamount to a waiver of his right to complain of the breach and to 
treat the contract as broken. 

The learned trial judge, as we think, withdrew both of thèse ques- 
tions from the considération of the jury, holding, as we construe 
the charge, either that the plaintiff had not failed to take and pay for 
the last lot of cattle as and when he should hâve done, or that the 
défendant, by his conduct, had waived such default on the part of the 
plaintiff, if he was in fact guilty of a default. He instructed the jury, 
in substance, that the plaintiff was entitled to recover the $2,000 
which he had paid on account of the purchase price, and the only 
question submitted to the jury was whether, in addition to the re- 
covery of this sum and interest, the plaintiff below was not entitled 
to recover something more because the cattle had risen in value 
after the défendant refused a delivery. In other words, the trial court 
appears to hâve decided, as a matter of law, that the défendant be- 
low was in default, and must restore the $2,000 which he had re- 
ceived, besides paying, as damages, a sum sufïîcient to cover any in- 
crease in the market value of the cattle after the contract was broken. 

To that part of the charge which in effect advised the jury that the 
évidence which had been introduced by the défendant disclos ed no 
défense, and that the plaintiff was entitled to recover, the défendant 
below took several exceptions, and the exceptions so taken must be 
sustained. The concluding clause of the contract gave the purchaser 
the right to détermine when deHveries of cattle should be made after 
September 15, 1899, except as to the 350 head that were to be de- 
Hvered on or about September ist. The proof tended very strongly, 
if not conclusively, to show that Mason exercised this option by di- 
recting the delivery of 300 head of cattle on October ist, and that 
when he accepted thèse cattle on October 4th he directed Faddis to 
deliver the remaining 280 head on October 11, 1899, and that Faddis 
complied with this request, driving the cattle some 40 miles from his 
ranch to Wood Lake, where they were to be delivered. The failure 
of the buyer to appear at Wood Lake and receive the cattle at the 
appointed time certainly placed him in default, and rendered him 
liable in damages to the défendant, if any such damages were sus- 
tained. This default may possibly hâve been waived by the défend- 
ant, but it could only hâve been waived by words or a course of con- 
duct such as would warrant an inference that he intended to waive 
the default and restore the plaintiff to the position which he had 
lost ; and, if such an inference was justifiable, it could only hâve been 
drawn by a jury. On the state of facts disclosed by this record the 
court could not say, as a matter of law, either that the plaintiff was 
not guilty of a breach of contract in failing to accept the 280 head of 
cattle on October 11, 1899, or that, if guilty of such a breach of con- 
tract, it had been waived by the défendant. 

The resuit is that the judgment below, for errors in the charge, 
must be reversed, and the cause remanded for a new trial. 
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PITTSBTJRGH PLATE GLASS 00. v. KERLIN BROS. CD. 

(Circuit Court of Appeals, Steth Circuit May 19, 1903.) 

No. 1,145. 

1. SaLH — CONTRACT — WhAT CoNSTITUTES. 

Plalntiff ofCered défendant prlce? on deslgnated kinds and quantities 
of secondhand pipe, and stated that he would sell the same subject to 
inspection, and aise stated where the pipe was located, and tliat the quo- 
tations would stand for a specifled time. Défendant oflered to take a 
certain quantity, less than the amount stated by plaintiff, of a particular 
kind, at a price named, and subject to his inspection. Plaintiff accepted 
theoffer. Eeld to constitute a eontract for the delivery of the amount 
and klnd of pipe mentioned by défendant, and not merely the quantity 
plaintiff had In the deslgnated places, whlch défendant might sélect. 

2. Same— Part Performance— Recovbbt. 

A seller, under eontract to dellver to the buyer a deslgnated quantity 
of goods, who dellvers only a part, whlch are accepted, may recover the 
value of the goods dellvered, less the damages sustained by reason of hls 
failure to perform the enttre eontract. 

8. Same— Rbcovery op Price— Evidence — Admissibilitt. 

In an action for the reeovery of the price of goods sold, défendant 
clalmed damages for the failure to dellver the balance called for by the 
eontract, and ofCered to prove by a witness charged with inspecting the 
goods that, after he had inspeeted the goods sued for, the person in 
charge for plalntiff prevented the inspection of the balance. A witness 
for plalntiff had testiflèd that S. was Its superintendent, with authorlty to 
bind it. Défendants witness testlfled that he thought the man In charge 
was S., but could not recognize the man whom plaintiff had stand up as 
the one in charge. Held error to strike out the testimony of défendants 
witness. In the absence of évidence that the man in the audience was S., 
and not the one who refused to allow the Inspection of the goods. 

4 Agent— Pbesumptive Authority. 

One In charge of goods for the purpose of tendering them to the buyer 
for Inspection, who declined to do so, presumptively had authority to bind 
the seller, until the contrary was shown. 

5. Evidence— Déclarations— Res Gbst^. 

The statements made by one in charge of goods for the purpose of ten- 
dering them to the buyer for inspection at the tlme he prevents an in- 
spection are admissible as a part of the res gestœ. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

This was an action brought by the défendant in error (hereafter called the 
plaintiff) agalnst the plaintiff in error (hereafter called the défendant) for 
the reeovery of the eontract price of 8,060% feet of pipe furnlshed under a 
eontract entered into through the foUowlng correspondence: On May 1, 1899, 
the plalntiff wrote the défendant, "Gentlemen: We offer you the foUowing 
priées on secondhand pipe, f . o. b. cars your station. 40,000 feet 8-inch 
Matheson Jt., 22 Ibs., at 45c. 25,000 feet 8-inch 25 Ib., Llne 25 Ibs., at 62c. 
50,000 feet 6-lnch Standard Line Pipe, at 40c. The pipe referred to is 
in flrst-class, secondhand pipe. We sell the same subject to your Inspection 
as shipped. The pipe is located in the vlcinity of Tiffin, Flndlay and Fostoria, 
Ohio. Above quotations stand good until May 4, 1899." On May 4, 1899, 
the plalntiff recelved from the défendant a telegram saying: "Will take six 
miles six-lnch pipe at forty cents, less flve per cent, dellvered in Indlana, sub- 
ject to my Inspection. Answer." To whlch telegram the plaintiff replied: 
"Acknowledging your telegram of even date, statlng that you would take six 
miles of the six-lnch pipe offered you at forty cents per foot, less five per 
cent, dellvered in Indlana, would say that we accept your offer. We will 
want to begin shipping this pipe the flrst or mlddle of next week, so please 
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send us shlpping directions by retum mail, that we may take the matter of 
frelght rates up with the railroad companies, and oblige." 

Tbe plalntilï, In its pétition, alleged that, by instruction of the défendant, 
it delivered 8,060% feet of the pipe, which was accepted by the défendant at 
the priée agreed upon, amounting to $3,224.30, less a crédit of $139.07 for 
frelght, leaving a balance of $3,085.23, and further alleged that at the time 
it delivered the pipe, which was accepted, it had on hand, and offered to de- 
liver in accordance with the contract, the balance of the pipe, amounting to 
six miles, but the défendant ref used to accept it. 

The défendant answered, admitting the contract and the delivery of the 
pipe as alleged In the pétition, at the agreed price, as stated, and alleged that 
the défendant demanded that the plaintifC deliver to the défendant for in- 
spection, under the terms of the contract, a sufficient amount of pipe to comply 
with the terms of sale, but that the plaintiff refused to deliver it, or allow 
the défendant to inspect any other pipe; and, for a cross-petition, the de- 
fendant aUeged that upon the refusai of the plaintiff to sell and deliver the 
pipe, except that for which the action was brought, the défendant endeavored 
to buy in the market a sufficient amount of similar pipe to complète the 
contract of sale, but was unable to procure any such pipe in the market, and 
alleged that the price of first-class secondhand pipe had advanced, and upon 
the refusai of the plaintiff to fulfiU its contract the défendant was compelled 
to, and did, buy new six-inch pipe at 75 cents a foot, in order to make up the 
amount undelivered by the plaintiff, and claimed damages of $8,289.40, and 
asked judgment against the plaintiff. When the testimony was closed, the 
court ruled that the contract was not for six miles of six-inch pipe, but was 
only for so much six-inch pipe as the défendant had in the locality Indlcated 
in its letter, which would pass inspection, and that the défendant would be 
obliged to show that there was that quantity in the vicinity stated which 
would pass inspection, and that the plaintiff refused to deliver it, before any 
damages could be recovered in the case, and, in the absence of such showing, 
no recovery could be had. The court therefore directed a verdict for the 
amount of the pipe which had been accepted, upon which the judgment was 
entered, which défendant now asks to hâve reviewed. 

Blacklidge, Shirley & Wolf and E. W. Tolerton, for plaintiff in 
error. 

Hamilton & Kirby (Wm. H. Dore, of counsel), for défendant in 
error. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

WANTY, District Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

I. This was a contract for the delivery in Indiana of six miles of 
first-class secondhand six-inch pipe, which would pass the inspection 
of défendant, at 40 cents per foot, less 5 per cent., and in fulfillment the 
défendant was bound to deliver the full amount. There is nothing in 
the correspondence from which it could be inferred that the quantity 
of six miles was not material and determinative, and, when the plaintiff 
sold that definite quantity out of more than nine miles it had offered, 
it was bound to deliver it. If the plaintiff desired to contract only for 
such pipe as the défendant might sélect out of the quantity it had on 
hand at the places designated in its letter, it should hâve made its 
offer accordingly; but, when it agreed to sell and deliver six miles 
upon the terms stated, it could not fulfîll its obligation by delivering 
8,o6oj4 feet. The remarks of Mr. Justice Bradley in Brawley v. 
United States seem pertinent; 



416 122 FEDBftAL EBPORTBR. 

"From an examînation of the authotltles, It seems to us that the gênerai 
rules whlch must govern thls case nttay be expressed as foUows: Where a 
contract Is maâe to sell or furnlsh certain goods, Identlfled by référence to 
Indépèndent clrcumstanees, such as an entire lot deposited in a certain ware- 
house, or ail that may be manufactUred by the ^•endor In a certain establish- 
ment, or that may be shJpped by bis agent or correspondent In certain vessels, 
and the quantîty Is named wlth the qualification of 'about' or 'more or less,' 
or words of llke Import, the contract applles to the spécifie lot; and the nam- 
ing of the quantîty is not regarded as in the nature of a warranty, but only 
as an estlinate of the probable amount, in référence to which good faitb is 
ail that Is required of tiie party making it. • * * But when no such indé- 
pèndent clrcumstanees are referred to, and the engagement is to furnlsh goods 
of a certain quality or character to a certain amount, the quantity speclQed 
Is materlal, and governs the contract." Brawley v. United States, 98 U. S. 
168-171, 24 L. Ed. 622. 

See, also, Norrington y. Wright, 115 U. S. 188, 204, 6 Sup. Ct. 12, 
29 L. Ed. 366; United States v. PiiK River Logging & I. Co., 32 
C. C. A. 406, 89 Fed. 907. 

The case should hâve been submitted to the jury "^o ascertain the 
damages, if any, suffered by the défendant on account of the failure 
of the plaintifif to fulfill its obhgation to deliver the amount of pipe 
called for by the agreement. This interprétation of the contract dis-- 
poses of ail the assignments of error save two. 

2. After the pleadings had been read, the court ruled that the plain- 
tif? was entitled to judgment for the amount of pipe furnished at the 
contract price, in the absence of testimony, and that the burden rested 
upon the défendant to show that the plaintifif had declined to carry out 
its contract, and the amount of damages it sufïered from such refusai. 
The défendant claimed that, although the answer admitted the contract 
and the delivery of the pipe as alleged in the pétition, no recovery 
could be had unless the delivery of the balance covered by the contract 
had been waived or prevented by the défendant. The rule,, under the 
great weight of authority, now is that a party who has failed to per- 
form his contract in fuU may recover compensation for the part per- 
formed, less the damages occasioned by his failure. McDonough v, 
Evans Marble Co., 50 C. C. A. 403, 112 Fed. 634-637. Therefore, 
under the admissions in the answer, in the absence cf proof, a judg- 
ment should hâve gone for the plaintif? ; and there was no error in 
the ruling of the court compeUing the défendant to sustain its cross- 
petition by évidence, or submit to a verdict and judgment. 

3. The défendant endeavored to show by Edward Sweeney, who 
was to inspect the pipe for it, that, after he had inspected and accepted 
the amount sued for, he endeavored to inspect the balance of six 
miles, but that the person in charge for the plaintif? whose duty it was, 
under the contract, to tender it for inspection, prevented him from in- 
specting it. When the witness endeavored to tell what the man in 
charge for the plaintif? said, it was ruled out by the court on the 
ground that the authority of the person in charge to make any state- 
ments which would bind the plaintifif had not been shown. The prési- 
dent of the plaintif? corporation had testified that one Sullivan, who 
was its superîntendent, was in charge of the pipe for the purpose of 
making delivery, and had full authority to bind the company; and 
because the witness Sweeney did not recôgnize a rnan whom the plain- 
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tifï had stand up în the audience as the one who was in charge of the 
pipe, without any further proof that the man in the audience was 
Sullivan, the court granted the motion to strike out ail of Sweeney's 
testimony. This was error. The witness had sworn that he thought 
the man in charge was Sullivan, and plaintiff's président had sworn 
that Sullivan had full authority to bind it ; and the failure of the wit- 
ness, months after the transaction, to recognize the man in the audi- 
ence as the same man, could not be conclusive on the jury, especially 
when there was no évidence that he was Sullivan, and no évidence that 
he was not the man in charge, who refused to allow an inspection of 
the pipe. But whoever the man might be, if he was in charge of the 
pipe for the purpose of tendering it for inspection, and declined to do 
so, it would be presumed that he had authority to bind the plaintifif, 
imtil the opposite was shown. The court ruled that whatever was 
done could be shown, and, if any physical force to prevent an inspec- 
tion was exercised, that could be shown, but what was said could not. 
If it could be shown that the inspection was prevented by physical 
force, it certainly could be shown what was said at the time by the 
person exercising that force. The statements made were so con- 
nected with the acts as to constitute them a part of the res gestœ, 
and the évidence of them was as admissible as was évidence of the 
acts themselves. 

For the reasons pointed out, the judgment mûst be reversed, and a 
new trial granted. 



HOCKING et al. v. HAMILTON et al. 

(Circuit Court of Appeals, Third Circuit. May 12, 1903.) 

No. 29. 

1. Sale— Formai, Execution ov Conteact— Waiver— Jury Question. 

Evidence In an action for damages for the breach of a eontract for 
the sale of coal examlned, and heU to warrant submlttlng to the jury 
the question whether a formai exécution of the eontract had been waived 
by the seller. 
8. Trial— Submission of Question to Jury. 

Where différent minds may honestly draw différent conclusions from 
the same facts, the case is one for the jury. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. H. Ruppel, for plaintiffs in error. 

Johns McCleave and Frederick Dallam, for défendants in error. 

Before DALLAS, Circuit Judge, and BUFFINGTON and KIRK- 
PATRICK, District Judges. 

BUFFINGTON, District Judge. This is a writ of error to the 
Circuit Court for the Western District of Pennsylvania. In that 
court the défendants in error, Hamilton & Co., brought suit against 
John T. Hocking and George H. Duncombe, trading as the Hocking 
& Duncombe Coal Company, for damages for breach of eontract to 
deliver coal, and therein recovered a verdict for $4,775.51. The re- 
122 F.— 27 
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fus^l;ofthe court to give binding instructions for the défendants, 
tQ the effect that no contract existed between the parties, is hère as- 
signed for error. An examination of the proofs satisfies us that it 
was the duty of the trial judge to submit that question to the jury, 
for the facts proven by the plaintiffs were such that therefrom a 
jury could conclude a contract existed. To those facts we briefly 
refer : The plaintififs were coal dealers in Baltimore ; the défendants, 
miners and shippers of coal in the ;Somerset région of Pennsylvania. 
On March 28th the plaintiffs telegraphed défendants : "Telegraph 
whether or not we can count on your coal for coming year. Im- 
portant." To which an answer was received: "Will agrée to ship 
fifty thousand tons to take effect when article is signed. Hocking 
& Duncombe Coal Co." The same day both the parties wrote in 
confirmation of the telegrams, the défendants stating "the conditions 
which mustappear in contract"; the plaintiffs saying: 

"We understand from same tîiat you bave decided to accept $1.00 per ton 
for 50,000 tons, same to start from date contract is signed. ïliis is satis- 
factory tous, and we beg to ask wtietlier you will hâve contract drawn up 
or shall we attend to same and submit it to you for any correction if nec- 
essary." 

On March 30th Hamilton & Co. inclosed a draft of contract — 
"Which we submit for your considération. * • * The contract as drawn is 
a fair one and if satisfactory to you please slgn and retum. If you désire 
any reasonable corrections please advise." 

On March 30th, Hocking, one of the partners, and signing him- 

self as superintendent, writes : 

"We hâve made notations and erasures upori one copy (which we herewith 
retum) which about expresses the ternis upon which we will contract. The 
one f eature upon which the agreement hinges is in relation to car supply, 
and guarantee to takg not less than 4,000 tons per month." 

On April 2d, Hamilton & Co. telegraphed Hocking to hâve the 
contract drawn, or to corne to Baltimore, so that the matter could 
be arranged to his satisfaction. On the same day Hocking re- 
pHed: "Can't get away. Hâve agreement as noted. Expect re- 
sumption soon." On the same day Hamilton & Co. wrote : "We 
are having contract drawn again to agrée with your corrections, and 
will send you same to-morrow." On April 4th the suggested con- 
tract was sent by Hamilton & Co., who wrote : 

"The whole matter is just this, you are wiliing and agrée to ship us the 
60,000 tons and we agrée to receive and pay for the same. We instructed 
lawyer to draw the contract on thèse lines. If this paper does not meet 
your views we must ask that you hâve one drawn at your end." 

It will be noted that this contract was sent April 4th ; that it 
embodied the terms agreed on by the parties, and no change of those 
terms was thereafter suggested. It correctly represented the wishes 
of the parties, and nothing remained to be done, save the exécution 
of the paper. It is proper hère to remark that the original telegram 
of March aSth, stating the plaintiffs in error agreed to ship 50,000 
tons, to take effect when article was signed, can refer to a signing by 
Hamilton & Co. as well as by Hocking & Duncombe. The pur- 
port of that message, it may be fairly contended, was that the sellers 
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were not willing to commence shipment until the terms of the con- 
tract were settled. Such terms having been agreed on, as embodied 
in the paper submitted April 4th, there is reason for saying that 
from that time forward both parties treated it as in force — the plain- 
tiffs by ordering in the supply of cars, and the défendant company 
by furnishing the coal. It is true that during the remainder of the 
month Hamilton & Co. were continually urging the signing of the 
contract, but their actions and statements were those of men who 
regarded the contract as closed. Their contract was such as to bind 
them, and they acted as bound by the contract. This will be seen 
from the acts and correspondence of the parties during that period. 
On April 5th they wrote Hocking to wire as soon as he knew the 
miners would go to work, "so that we can order in cars." April 7th 
they wrote him: "When do you expect to commence shipments? 
Please fix up contract and advise when we shall order in cars." On 
April 7th Hocking writes : "I hâve not seen Mr. Dunconibe since 
your agreement came, and am waiting for him to read it and sign it. 
As soon as this is donc we will return it for your signature." He 
also asks: "Would you be willing to pay an advance price? If so, 
wire me." It will be noted that this advance price was one pro- 
vided for by the contract. On April çth Hamilton & Co. wired their 
willingness to pay 55 "so as to get miners working." On the same 
day Hocking telegraphed: "Order in supply of cars to-morrow." 
This act calling upon Hamilton & Co. to comply with their obligation 
under the contract to order in cars could fairly be construed as one 
done by Hocking in pursuance of the contract. That it was so 
regarded by Hamilton & Co. is apparent from their letter of the 
same date wherein they say, "When cars are put in divide shipments 
between Locust Pt. and St. George, Staten Island, until otherwise 
advised." That Hocking regarded the contract as in force, and that 
thereunder Hamilton & Co. were interested to the extent of the min- 
ers' scale allowed is apparent from his letter of April iith, wherein 
he says : "We hâve just understood that a long train of empties were 
taken to Niverton & Merchants on the 6oc. basis. What do you think 
about ordering in cars on the same basis?" After some additional 
correspondence, Hamilton & Co., on April I4th, wrote, and their 
words show that they regarded the contract as in force, as follows : 
"Ail we can tell the railroad is that we hâve bought some quantity 
of your coal and want cars for same." On April i6th there is the 
fîrst intimation from Hocking of any possible trouble from Dun- 
combe. It is in thèse words: "Our Mr. Duncombe is at Boynton 
store as soon as I get him down hère will get him to sign contract if 
I can." But far from attaching any importance to that fact, Hock- 
ing on April i8th writes Hamilton & Co. as though he could close 
the matter himself. His words are as follows: "I hâve not seen 
Mr. Duncombe yet, but if he does not come down I shall hâve to 
sign the agreement myself, I expect." On April 2ist Hamilton & Co. 
wrote — and their act may be regarded as in afifîrmance of the con- 
tract — as follows : "Please advise us how many cars you can load 
daily, so that we can take this matter up with the R. R. hère and see 
that you are given a full supply." On April 24th, the manifest sign- 
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ed by Hocking, and evidencing shipments of coal to tlie plaintiffs, 
stated: "Started work to-day with 20 miners at 55c. per gross ton. 
I will continue shipment and get contract signed soon as Duncombe 
is ready." On April 25th the manifest contained this statement: 
"Mr. Duncombe bas positively refused to sign the lease and bas 
threatened to bring suit against me, if I persist in sending you coal, 
for damages. I do not know what to do." This statement is, in 
effect, an admission that the shipments alreacjy made had been in ful- 
fillment of their contract. Under this state of facts, we think it was 
the clear duty of the trial judge toisubmit to the jury, whether under 
the correspondence and relations of the parties, the shipment of this 
coal was not a waiver of formai exécution. The actions of Hocking 
might fairly be construed by Hamilton & Co. as an acceptance of the 
contract, and inasmuch as Hamilton & Co. had accepted the con- 
tract, and were arranging for its performance, the jury was warranted 
in finding there was an aggregatio mentium. The facts and the in- 
ference to be draWn therefrom were for the jury to détermine. 

It was contended that, under the partnership agreement between 
Hocking and Dunqombe, the consent and signature of both parties 
were required to a contract for the sale of the fîrm's output, and that 
the plaintififs knew that fact. Such knowledge was denied by the 
plaintiffs, and the jury has so found. Such being the case, we think, 
in view of the correspondence between the parties, the agreement as 
to the terms of the contract, the shipments of coal made, and the 
statements of Hocking as to signing the contract himself, the ques- 
tion of whether there was an agreement reached, and aggregatio 
mentium had, and the formai exécution of the contract waived, were 
questions of fact for the jury, for, where différent minds may hon- 
estly draw différent conclusions from the same facts, the case is one 
for a jury. Railroad Company v. Stout, 17 Wall. 6=^7. 21 L. Ed. 745. 

The case is afHrmed. 



ENOCH MOEGAN'S SONS CO. v. GIBSON, 

(Circuit Court of Appeals, Eighth Circuit. AprU 10, 1903.) 

No. 1,788. 

1. APPEAL— APPEALABLB OBOER — DlSCHAEGING Rui,B FOR COKTEMPT. 

• An order dlscharglng a rule to show cause for contempt in vlolating 
an InJunCtion against infrlngement of a trade-mark, granted by final 
decree In a suit in equity, is reviewable by appeal. 

2. Injunction— Violation— Construction of Decrbb. 

A decree enjoinlng a défendant from infringing a trade-name, which 
by Its terms proMbits the défendant from in any manner "making use 
of the Word" In connection with goods made for the same purpose as 
complalnant's, is to be construed with référence to the nature of the 
proceedirig and the purpose of the injunction, and cannot be held to pro- 
hiblt défendant from using the word on his packages in a stafëment that 
his product Is not that sa named, bnt Is better, and in such manner that 
purchasers eould not be deceived. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Nebraska. 

In an action brought by the Enoch Morgan's Sons Company ag.niiist .Tobn 
J. Gibson, to restraln the infrlngement of a trade-mark, in the Circuit Couit 
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of the United States for the district of Nebraska, tliat court, on September 
11, 1900, entered a decree in favor of tlie appellant, whereby it adjudged: 
"(1) Tliat the complainant Is entltled to the exclusive use of the désignation 
'Sapolio' as a trade-mark and trade-name for cleaning, polishing, and scour- 
ing substances. (2) That an Injunction issue herein perpetually enjoining and 
restraining the défendant, his clerks," etc., "as follows: (a) ITrom in any 
form or manner whatsoever, by means of labels, circulars, or publications of 
any kind, or by word of mouth or otlierwise, making use of the word 
'Sapolish' in connection with the manufacture or sale of a cleaning, polishing, 
or scouring substance, or any substance to be used for cleaning, polishing, 
or scouring, or any word like or substantially like said word 'Sopolish' in 
Sound or appearance; and in like manner from making use of the word 
'Sapolio,' or any word or words like or substantially like the said word 
'Sapolio,' in sound or appearance; and from selling, and from ofCering to sell, 
or otherwise disposing of, a cleaning, polishing, or scouring substance of any 
kind, to the packages or réceptacles containing which shall be in any form 
or manner whatsoever applied the word 'Sopolish.' (b) From mannfacturing, 
selling, or ofEering for sale or otherwise disposing of a cleaning, polishing, or 
scouring substance of any kind put up in the form of a cake to which shall 
be in any form or manner whatsoever applied the désignation 'Soap Polish,' 
and from in any form or manner whatsoever uslng said désignation 'Soap 
Polish' in connection with the manufacture or sale of a cleaning, poUshing, 
or scouring substance of any kind put up in the form of a cake similar to 
complainant's. (c) From directly or indirectly, by word of mouth or other- 
wise, ofCering, selling, or delivering as 'Sapolio,' or when 'Sapolio' is asked 
for, a cleaning, polishing, or scouring substance not of complainant's manu- 
facture. (3) But nothing herein contained shall prevent the défendant from 
making use of the words 'Soap Polish' in connection with his article made 
in powdered form and sold In bulk." 

Thereafter, on December 10, 1901, the appellant flied an affldavit in said 
cause charging that the défendant had made use. In connection with the 
manufacture and sale of a cleaning, polishing, and scouring substance, and 
a substance to be used for cleaning, polishing, and scouring, of the word 
"Sapolio," by selling such a substance put up in every way like the can pro- 
duced and filed with the affidavit as an exhibit. An order to show cause 
why he should not be punished for a contempt was accordingly issued and 
served on the défendant. To this order the défendant flled a return admitting 
that he had manufactured and sold a cleaning and polishing substance put 
up in every way like the can which had been produced and filed in connection 
with the affldavit. The défendant further stated in his return that the article 
which he was engaged in manufaeturing and selling was made by him in 
good falth, without any intention of violating the decree of the court; that 
he had not put the article up in the form complained of nor sold the same 
until he had submitted the package to his counsel, and had been advised that 
the sale of the article in the form proposed would not be a violation of the 
decree; that the complaining party did not itself manufacture any scouring 
substance put up in the form of a powder, and did not sell any cleaning or 
scouring substance in that form, but that, on the contrary, the only product 
manufactured by the complainant and sold by It as "Sapolio" was a solid 
substance, put up and sold in the form of a cake in wrappers; and that the 
complainant did not manufacture any substance in the form of a powder put 
up in cans. 

On the hearing below the proof showed that subséquent to the entry of the 
aforesaid decree the appellee had put up in cylindrical pasteboard boxes, about 
four inches long and three inches In diameter, a substance in the form of a 
fine powder, which was used for scouring purposes, and that he was engaged 
in selling the same. The label pasted around this box bore the following 
words, prlnted in large white type displayed on a red background: "GIB- 
SON'S SOAP POLISH. THE KING OF CLEANERS." Underneath thèse 
words were the following, prlnted In blue ink: "A Scouring Powder;" and 
at the base of the label, prlnted in red ink upon a white back-ground, was 
the following statement: "This is not Sapolio but is as far Superior as Sapolio 
Is to a Common Brick." Other writlng on the label stated the advantages 
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of using a polish In the form of a powder, such as that manufactured by 
défendant, over the use of a hard seouring substance made In the form of a 
cake. On the opposite side of the box was a newspaper clipplng in such very 
fine type that it could scarcely be read, giving an account of the original ac- 
tion between the appellant and the appellee entitled "Sapollo vs. Soap Polish." 
On the production of this évidence the lower court found that the order of 
injunction had not been violated, and discharged the rule to show cause. 
Thereupon the appellant prayed for an appeal, and It was allowed. 

Archibald Cox, for appellant. 

W. D. McHugh (J. M. Woolworth, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Two questions are presented by the record for détermination by 
this court. The first is whether the order made is one from which 
an appeal will lie; and, if this question be answered in the affirma- 
tive, the second question is whether the order discharging the rule 
to show cause was a proper order. 

Relative to the first of thèse questions, it is to be observed that 
in the case of Hayes v. Fischer, 102 U. S. 121, 26 L,. Ed. 95, Hayes 
was cited to appear and show cause why he should not be punished 
for violating an interlocutory injunction granted in a patent case. 
Upon such hearing a fine was imposed, whereupon he sued out a 
writ of error. On a motion made to dismiss this writ, it was sus- 
tained on the ground that, if the proceeding was to be treated as 
a part of What was done in the original case, the action taken 
could only be reviewed on appeal after a final decree therein, which 
had not been entered; whereas, if it was to be treated as something 
entirely independent of that suit, the action taken could not be re- 
viewed in any form— citing Ex parte Kearney, 7 Wheat. 38, 5 L. 
Ed. 391, and New Orléans v. Steamship Company, 20 Wall. 387, 22 
L. Ed. 354. In the latter case (New Orléans v. Steamship Company) 
it was held that a fine imposed for a contempt was a judgment for 
a spécifie criminal offense which could not be reviewed by the Su- 
prême Court of the United States on a writ of error, or in any 
form, as the court had no jurisdiction in criminal cases at that 
time save on a certificate in case of a division of opinion in the lower 
court. The décision of the Circuit Court of Appeals for the Second 
Circuit in Sessions v. Gould, 11 C. C. A. 550, 63 Fed. looi, was 
based upon the same facts as the décision in Hayes v. Fischer, an 
appeal from an order imposing a fine for the violation of an inter- 
locutory injunction having been taken prior to a final decree. The 
appeal was accord'ingly dismissed; but in the same case at a later 
périod and after a final decree had been entered, a writ of error was 
siied out to obtain a reversai of the order imposing the fine, and the 
writ was entertained and the ordet reversed; the court holding that 
the contempt proceeding was independent of the proceedings m the 
original case aild reviewable on writ of error. Gould v. Sessions, 
14 C. C. A. 366, 67 Fed. 163. So, ?ilso,; in the case of Worden v. 
Searls, 121 U. S. 14, 26, 7 Sup. Ct. 814; 30 L. Ed. 853, where a fine 
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had been imposed for disobeying an interlocutory injunction, the 
Suprême Court reviewed the action of the lower court in imposing 
the fine on an appeal that was taken after a final decree, saying that 
the action of the lower court in imposing fines for disobeying its 
orders was not a matter that was so far discretionary with the court 
as to prevent such action from being reviewed. 

It is a well-known fact, to which allusion has twice been made 
in décisions of this court (In re Reese, 47 C. C. A. 87, 90, 107 Fed. 942, 
945 ; In re Nevitt, 54 C. C. A. 622, 117 Fed. 448, 458), that contempts 
of court are of two kihds — those that are prosecuted to punish per- 
soiis for showing disrespect to the courts, either by ofïènsive con- 
duct in their présence or by setting their authority at défiance, in 
the prosecution of which the entire public is immediately interested 
because the welfare of the courtj is concerned ; and those contempt 
proceedings that are inaugurated at the instance of some private 
litigant or litigants to compel obédience to an order or decree made 
in the case for the protection of their individual rights. In the latter 
class of cases the pubHc at large is not directly interested. The 
proceeding does not partake of the character of a public prosecution 
at the instance of the state, as for a crime committed in setting the 
authority of its courts ât défiance, but the proceeding is rather of a 
civil or remédiai nature, for the benefit of a particular individual or 
individuals whose rights cannot be otherwise preserved. The distinc- 
tion between the two kinds of contempt has been recognized in 
other cases. People, etc., v. Diedrich, 141 111. 669, 670, 30 N. E. 
1038, and cases cited. The case in hand is obviously a contempt 
proceeding of a civil ajid remédiai nature as distinguished from one 
of a public or criminal character. The public had no spécial con- 
cern in the question whether the appellee had used words on his 
labels which violated the injunction, but the appellant was deeply 
interested in that question, since, if the charge was true, it afïected a 
property right which he had succeeded in establishing. Moreover, 
if that right was being invaded by the appellee, notwithstanding the 
decree, the court which entered the decree could with no greater pro- 
priety refuse relief, when the fact was called to its attention by the 
appellant, than it could withhold an exécution to collect a judgment 
which it had rendered. We are of opinion, therefore, that the final 
action of a court in such a case as the one at bar, whether it be an 
order discharging the rule to show cause or one imposing a fine 
tantamount to the injury that has been sustained by the complaining 
party, is subject to review, and that in equity cases like the one at 
hand, where the object is to enforce the provisions of a final decree 
and compel obédience thereto, the remedy is by such an appeal as 
was taken. We think that this view is fully sustained by the action 
taken by the Suprême Court in Worden v. Searls, 121 U. S. 14, 
26, 7 Sup. Ct. 814, 30 L. Ed. 853. It was expressly held in that 
case that the action taken by the lower court, in imposing a fine, 
was brought before the court for review hY_ an appeal taken after the 
entry of a final decree, and that the action by the court in that matter 
was not so far discretionary that it could not be reviewed. And so 
we may say in this case that the order of the lower court discharg- 
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ingthe défendant was not so far discretionary as prevents it from 
being reviewedi; Moreover, it is too plain for argument that the 
action taken below Was in every respect final, and that no relief 
could be obtained, if the action was erroneous, ôtherwise than by 
an appeal. ■ [. 

Holding, as we do, that the order in question was one from which 
an appeal will lie, and that the case is properly before uS for review, 
we proceed to inquire'whethef the order discharging the défendant 
was a proper order, 

Itis true that the injunction reStrained the défendant "from mak- 
ing use of the wdrd fSapolio,' or any word or words like or sub- 
stantially like said word"; but, in view of the nature of the proceed- 
ing in which the injunction was granted and the purpose of the in- 
junction, it must be presumed that îhe object of the court was to 
prohibit the défendant from using the word "Sapolio" so as to de- 
scribe goods which he might in future make and sell, or so as to 
induce a purchaserof such goods to believe that he was buying 
"Sàpolio." The judgewho granted the injunction thus construed it, 
and it must be presumed that he. understood the purpose which he 
had in view. It would be unreasonable to hold that the decree in 
question intended to say to the défendant, You shall not use the 
word Sapolio for any purpose whatsoever, not even to distinguish 
^our own goods, and to say to your custom ers that they are not 
Sapolio, but are better thaîi Sapolio. The injunction does not con- 
tain this broad prohibition, in terms, and if we so construed it it 
would be giving it a much wider scope than was intended — a scope 
not fairly imputable to the language employed, and a meaning which 
is unnecessary to afïord the appellant full protection. Besides, the 
word "Sàpolio," where it appears on the defendant's label, is in 
such a place and in such print that no purchaser would be liable to 
regard it as descriptive of the article that he was buying, which is 
plainly branded in large letters "GIBSON'S SOAP POLISH." If 
he noticed the word "Sapolio" at ail, he would see from the immédi- 
ate context that the article exposed for sale was not "Sapolio," 
but something entirely différent. We may add that it would be 
going quite too fai for any court to say that a manufacturer of Soap 
Polish in a powdered form shall not use the name of another article, 
designed for the same use, to praise his own goods, by saying that 
they are better than the other goods with which they come in com- 
pétition. We think that the injunction, fairly construed, conveys no 
such meaning as that irn^juted to it. 

Concerning the words "Soap Polish,'-' which appear on the appel- 
lee's label, and of which some complaint is made, it is to be ob- 
served that the appellee was only enjoined from applying the words 
"Soap Polish'' to a scouring substance put up in the form of "a 
cake similàr to the complainant's." The proof did not show that 
the appellee had used the words "Soap Polish" to sell a soHd article 
put up in the form of a cake like the complainant's article "Sapolio." 
The words were applied by him to a cylindrical box containing a 
fine powder designed to be ùsed for scoliring and cleaning purposes ; 
and the concluding paragraph of the decree shows very clearly that 
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the court did not intend by its order to arrest the sale of that article, 
which the défendant was at the time engaged in manufacturing and 
selling. Upon the whole, we conclude that no violation of the in- 
junction was proven, and that the order below discharging t"he ap- 
pellee was clearly right. 
It is accordingly affirmed. 



LOUISIANA & NORTHWEST R. CO. v. CRTTMPLER. 

(Circuit Court of Appeals; Eigbth Circuit. April 2C, 1903.) 

No. 1,809. 

1. Carriers— Injuries to Passbngbrs— Care Rbqdired. 

An instruction that a carrier was bound to exercise the highest degree 
of practical care to provide a èafe rdadbed, sound cross-ties, and safe 
cars to transport passengers, and if défendant was négligent in either of 
thèse respects, and plaintiff was injured in conséquence thereof, he was 
entitled to recover, was proper. 

8, Repdsal of Rkquests. 

Where, in an action for injuries to a pasbenger, the court charged that 
défendant eould not be held accountable for a derailment that was occa 
sioned by a defect, either in the traclï or car, against which défendant 
could not hâve guarded by the exercise of the utmost care, sliill, and 
diligence, it was not error to refuse to charge that if the track, at the 
time of the derailment, was in good condition, défendant would not be 
llable on account of a détective tracli, and that if the derailment was 
occasioned by some defect in one of the trucks which could not hâve been 
discovered by the exercise of the "utmost care, skill, and diligence" de- 
fendant was not liable. 

In Error to the Circuit Court of the United States for the Western 
District of Arkansas. • 

W. B. Smith (J. M. Moore, on the brief), for plaintiff in error. 
Hamilton P. Smead and Hamilton S. Powell, for défendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

THAYER, Circuit Judge. This is an action which was brought 
by J. F. Crumpler against the Louisiana & Northwest Railroad Com- 
pany to recover damages which the plaintifï below sustained in con- 
séquence of the derailment of one of the défendant company's trains 
on which the plaintifï was riding as a passenger. The complaint al- 
leged, in substance, that the derailment was occasioned by reason 
of the fact that the défendant company failed to provide the plaintifï 
with a safe car wherein to ride, in that the wheels or running gear 
of the car were so defective, for some reason unknown to the plain- 
tifï, that they would not properly adhère to the rails; and that the 
défendant company failed and neglected to exercise proper care in 
providing a safe track upon which the plaintifï was to be carried, 
in that the roadbed where the derailment occurred was unevenly 
graded, that the ties upon which the rails rested were placed at an 

1 1. See Carriers, vol. 9, Cent. Dig. §§ 1168, 1170, 1177. 
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uti&afe dîsfance apàfé, and in that they were small, rotten, and other- 
'Wise deféctivëàrid tihfit for use. By its answer the défendant Com- 
pany àdmitted that the plaintiff ëntered one of its trains to be trans- 
ported as a passettgér irom a station called Gibsland, on its road, 
to another station, termed Brister, in the state of Arkansas. It àd- 
mitted that the train was derailed, but denied ail of the allégations 
of négligence that were contained in the complaint, and alleged that 
the derailment of the car was occasioned by unavoidable accident. 
The évidence in the lo\yer court is not set out in full in the record, 
but it is conceded that it tended to show that the derailment of the 
train was Èaused by the bad condition of the roadbed at the place 
where the cars left the track; that many of the ties at that place 
were rotten; and that many of the spikes that fastened the rails to 
the ties were loose. It is likewise conceded that there was testimony 
to the contrary, which tended to show that the track where the de- 
railment occurred was in a reasonably safe condition, and that the 
derailment might hâve been occasioned by reason of the fact that the 
trucks of one of the cars were new or stifif, being very little worn, 
and that this car first left the track as the train was moving around 
a curve 9,nd was approachîng a trestle. At the conclusion of the 
testimony the court charged the jury to the following efïect : That 
while the duty rested upon the défendant company, as a carrier of pas- 
sengers, to exercise the highest practical care to provide a safe road- 
bed, Sound ties, and strong' rails securely laid, and safe cars where- 
with to transport the plaintifï, and that if it was guilty of négligence 
in any one or in ail of thèse particulars the plaintifï might recover, 
provided the injury of which he complained was the direct resuit 
of one of such acts of négligence, yet that the duty resting upon the 
défendant as a carrier of passengers did not compel it to exercise 
ail the care and diligence the human mind could conceive of, nor such 
care as would render the transportation of passengers free from any 
possible danger to them.'nor such as would drive the carrier out of 
business ; that the carrier, for instance, was not required to lay iron or 
granité cross-ties simply because such ties were less liable to decay, 
and hence safer than wood; that it was required to exercise the 
highest degreè.of practical care, diligence, and skill, but that there 
were some casualties which human sagacity could not guard against 
and foresee, and that every passenger must make up his mind to 
meet the risks incident to the mode of travel which he adopts, that 
cannot be avoided by the highest degree of care and skill in the 
préparation and management of the means of conveyance, and to 
submit to the privations and restraints and conform to the provisions 
which might be made and enforced for his safety and protection. It 
further charged the jury that when a train of cars on which a per- 
son is riding leaves the track, or is derailed, such an occurrence créâtes 
a presumption that the carrier has bèen in some respect négligent, 
and entitlës the passenger to recover for such injuries as he may 
hâve sustainedi-jn conséquence of the derailment, unless the pre- 
sumption of négligence is overcome by proof to the contrary intro- 
duced by the carrier. After giving thèse gênerai directions, the trial 
judge instructed the jury that the question whether the défendant 
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Company had been giiilty of culpable négligence as charged by the 
plaintiff was a question of fact, which the jury must détermine in the 
light of ail the évidence in the case. 

The défendant company took no exception to the aforesaid charge 
except to the paragraph which declared that the duty rested upon it 
to exercise the highest degree of practical care to provide a safe road- 
bed, Sound cross-ties, and safe cars to transport the plaintiflf, and 
that if the défendant was négligent in either of thèse respects, and 
the plaintifif was injured in conséquence thereof, he might recover. 
This exception is not argued in this court, nor could the principle of 
law announced be seriously challenged, since the same doctrine was 
enunciated in Indianapolis, etc., Railroad Co. v. Horst, 93 U. S. 291, 
296, 297, 23 L. Ed. 898, from which the charge of the trial court 
seems to hâve been compiled. 

The défendant company complains principally because the trial 
judge declined to give two instructions that were asked in its behalf. 
One of thèse was an instruction to the efïect that if the roadbed was 
in good condition where the first car jumped the track, that if the 
rails did not spread and the ties were not broken, and if the track 
at that place was intact after the wreck, then the jury could not find 
that the track was defective. The other was an instruction to the 
efïect that if the wreck was caused by some defect in the car which 
fîrst left the track, such as a stifï truck, and that the défendant, in 
the exercise of the utmost care, skill, and diligence, could not dis- 
cover such defect or anticipate that the car might leave the track, 
then the jury should fînd for the défendant, unless the jurors believed 
that the défendant was running its train at a fast and unusual rate 
of speed. 

We are of opinion that no error was committed in the refusai of 
either of thèse requests, as they were comprehended in substance 
by the instructions that were given by the court of its own motion. 
The first of thèse instructions stated a mère truism, namely, that if 
the track, at the time of the derailment, was in good condition, then 
there could be no finding against the défendant on account of a de- 
fective track. The other instruction, to the efïect that if the derail- 
ment was occasioned by some defect in one of the trucks, which 
could not hâve been discovered by the exercise "of the utmost care, 
skill, and diligence," then the défendant was not liable, was a direc- 
tion which was practically given by the court as heretofore shown. 
In other words, the jurors were instructed that the défendant com- 
pany could not be held accountable for a derailment that was occa- 
sioned by a defect either in the track or car, against which the de- 
fendant could not hâve guarded by the exercise of the utmost care, 
skill, and diligence. We think that the case was submitted to the jury 
under instructions as to the law that were substantially correct, and 
that no occasion exists for granting a new trial. It is highly prob- 
able that the jury were of opinion that the défendant company had 
not succeeded in overcoming the presumption of négligence which 
was raised by the fact that while the train was moving at a usual 
rate of speed it left the track and rolled down an embankmenti 

The judgment below is accordingly. afîirmed. 
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UNITED STATES ex rel. STRICKLEX v. MAESHALL, Judge, et al. 

(Circuit Court of Appeala, Eightli Circuit April 27, 1903.) 

No. 31. 

1. AppEAL—EjEOTMENT—RESTiTnTroN— Suspension oe Writ. 

Wtiere a motion to stay tlie issuance of an order of restitution in eject- 
inent was treated by the parties as the équivalent of a bill in equity for 
such purpose, it wlll be se treated on appeal. 

2. Eminent Domain— Minins Companies— Tbamways— Rights of Way— Pos- 

session Pbndins Pkoceedings—Ejbctment— Restitution— Suspension— 
Mandamus. 

Rev. St. TJtah, § 3588, authorizes mining companies to maintain con- 
demnation proceedings for the construction of tramways to f acilitate 
the milling or réduction of ores, and section 3597 provides that in suits 
for condemnation the plaintiff may be permltted to occupy the premlses 
pendente lite on the exécution of a sjwcified bond. Held, that where, 
pending a.ppeal from an adverse décision in an action to eject a mining 
Company from plaintilï's land used for the opération of its tramway, de- 
fendant brought suit to condemn a right of way therefor, and obtained 
an order permitting it to occupy the property pendente lite, the Circuit 
Court, on the affirmance of its decree in the ejectment suit, had jurlsdic- 
tion to suspend the enforcement of the order of restitution pending the 
condemnation proceedings, and hence mandamus would not lie to compel 
the issuance of a writ of restitution, the suspension order being review- 
able only by appeal. 

Pétition for Peremptory Writ of Mandamus. 

In November, 1900, the petitioner instituted his action In ejectment In the 
State court of Utah against the Highland Boy Gold Mining Company, a cor- 
poration, to recover possession of a certain strlp of ground extending across 
a mining claim owned by him over which the mining company had erected 
an aerial tramway to transport Its ores. In due time thls action was removed 
to the United States Circuit: Court for the district of Utah, and subsequently 
a trial was hadj resulting July 10, 1901, in a judgment in favor of the plain- 
tiff in that action for the possession of the premlses in question and for costs 
by hlm incurred. This judgment was afterwards affirmed on writ of error 
duly prosecuted to this ' Court. 116 Ped. 852. Soon af ter the judgment was 
orlginally rendered In the ejectment suit the défendant therein, the mining 
company, instituted Its suit In the state court of Utah to condemn the right 
of way theretofore occupied by it as a tramway over Strickley's premlses, 
and which was the subject of the litlgatlon in the ejectment suit, and at the 
same time moVed the court for an order perrnitting it to occupy tUe tramway, 
pending the détermination of Its right of condemnation. This motion was 
granted by the state court, and an order was made authorizing and permit- 
ting the mining company, on glvîng a bond as prescribed by the statutes 
of Utah, to occupy and use the tramway in question pending the détermina- 
tion of the right to condemn the same. On September 13, 1902, the mandate 
of this court was sent down afflrming the judgment rendered in the ejectment 
suit, and directing that such exécution and proceedings be had in the court 
below "as accordlng to right and justice and the laws of the United States 
ought to be had." Thereafter a motion was made by the mining company 
in the court below to stay the Issuance or service of any'wrlt of restitution 
until the final détermination of the condemnation proceedings in the state 
court. This motion was sustained, and afterwards Strickley, the plaintlfC in 
that action, flled a motion to vacate the order staylng the writ of restitution.. 
which was duly heard, considered, and overruled. Thereafter Strickley se- 
cured leave of thls court tp file a pétition for a writ of mandamus. The writ 
issued accordingly, commandlng the respondents to forthwlth issue a writ 
of restitution for the premlses in question to the relator, or show cause to 
the contrary on a day fixed. In due time the respondents âled thelr return. 



UNITED STATES V. MAESHALL. 429 

sctting up the foregoing facts, and, among other tWngs, that, wbile the mo- 
tion to vacate the order staying the writ of restitution was being heard, the 
respondent, Judge Marshall, asked the counsel for Striekley whether he made 
any point on the fact that the writ of restitution was stayed or sought to be 
stayed by motion instead of by a bill in equity, and that such counsel in open 
court replied "that he made no question on that point, as he thought the stay 
could be as well obtained by motion as by a bill in equity." This portion 
of the return is not denled. Other facts necessary for an understanding of 
the case will be stated in the opinion. 

Frank Hofïman, for petitioner. 

Waldemar Van Cott (George Sutherland and E. M. AUison, Jr., on 
the brief), for respondents. 

Before CALDWELL and THAYER, Circuit Judges, and 
ADAMS, District Judge. 

ADAMS, District Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

Section 3588 of the Revised Statutes of Utah (1898) provides that 
"the right of eminent domain may be exercised in behalf of the fol- 
lowing public uses •_ * * * (Q) * * * Tramways * * * 
to facilitate the milHng, smeking or other réduction of ores, or the 
working of mines." 

It is conceded that the mining company's suit to condemn the 
premises in question was for "tramway" purposes, within the mean- 
ing of the statute just quoted. The mining company first sought to 
secure the use of the tramway by interposing its claim thereto as an 
équitable défense to the ejectment suit; but such défenses to an ac- 
tion at law are not permissible in the fédéral courts, and the particular 
défense undertaken to be made by the mining company in the eject- 
ment suit was not sustained by the trial court or by this court. 
Highland Boy Gold Mining Company v. Striekley (C. C. A.) 116 
Fed. 852. Failing in that efïort the mining company immediately 
after the adverse judgment in the trial court resorted to its action 
under the statute, supra, to condemn the right of way. 

Section 3597 of the same statute provides that in suits for condem- 
nation "the plaintifï may move the court * * * ^^ ^j^y ^-jjj^g after 
the commencement of suit * * * for an order permitting the 
plaintifï to occupy the premises sought to be condemned, pending the 
action. * * * The court * * * shall take proof * * * 
of the value of the premises sought to be condemned * * * and 
of the reasons for requiring a speedy occupation, and shall grant or 
refuse the motion accordmg to the equity of the case. * * * jf 
the motion is granted, the court * * * shall require the plaintifï 
to exécute and file in court a bond to the défendant, with sureties to 
be approved by the court * * * conditioned to pay the adjudged 
value of the premises and ail damages in case the property is con- 
demned, and to pay ail damages arising from occupation before 
judgment in case the premises are not condemned, and ail costs ad- 
judged to the défendant in the action." 

When the mandate of this court went down, the mining company 
was prosecuting in due course, its suit for condemnation, and was 
in possession of the premises sought to be condemned, after having 
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given bond as provided by the statute just quoted. Such was the 
situation when the trial court, on motion of the mining company, 
stayed the issue of the order of restitution to enforce the judgment 
in the' ejectment suit, and it is to compel the trial court to award 
such an .order that this proceeding by mandamus was resorted to. 

The motion to stay the issuance of the order of restitution was 
treated by the parties as the équivalent of a bill in equity for that 
purpose and must be so treated hère. If the court had jurisdîction 
to grant the relief prayed for by bill in equity, its judgment therein 
would not be subject to review by writ of mandamus. If the judg- 
ment was wrong the remedy was by appeal. Ex parte Flippin, 94 
U. S. 348, 24 L. Ed. 194; Ex pai;te Loring, 94 U. S. 418, 24 L,. Ed. 
165; In re Sanford Fork & Tool Co., 160 U. S. 247, 255, 16 Sup. 
Ct. 291, 40 L,. Ed. 414; Kimberlin v. Commission to Five Civilized 
Tribes, 44 C. C. A. 109, 104 Fed. 653. 

We entertain no doubt that the trial court would hâve had juris- 
diction by bill in equity to consider and adjudge the question pre- 
sented by the motion to stay the writ of restitution. 

Ordinarily the mandate of this court requiring the enforcement 
of a judgment of the trial court miist be specifically obeyed, but 
when new rights hâve intervened after the original judgment and 
pending an appeal, like, for example, accord and satisfaction, pay- 
ment of the judgment debt, adjudication in bankruptcy, and discharge 
of the debtor from the judgment debt, such rights, if of équitable 
cognizânce, not only justify, but require, the trial court to afïord re- 
lief, either by bill in equity, or, possibly, by motion to stay the en- 
forcement of the judgment itself, if the same is necessary to prevent 
irréparable injury. This is not only true under gênerai principles of 
equity, but is recognized in the language of the mandate involved in 
this case, wherein the trial court is directed to take such proceedings 
"as according to right and justice and the laws of the United States 
ought to be had." Such a mandate certainly cannot stand in the 
way of afïording relief of an équitable character. 

Applying the foregoing principles to the case under considération, 
we are of opinion that the institution of the proceedings in the state 
court to condemn the right of way, after the mining company had 
failed to secure an adjudication of such right in the ejectment suit, 
and the giving of the bond which by statute conferred the right of 
occupancy pending the action fpr condemnation, created such a new 
right as entitled the mining company to invoke the jurisdiction of 
the trial court to stay its judgment, the enforcement of which would 
necessarily interfère with the enjoyrnent if not utterly destroy the 
right itself, until such new right might be adjudicated in the proper 
forum. 

The trial court, therefore, having jurisdiction to consider and dé- 
termine the question presented by the bill in equity, or its équivalent 
motion to stay the order of restitution, its action could only be re- 
viewed by appeal. The efïort to do so by mandamus is unavailing. 
We fînd no occasion to express an opinion on the question argued 
at the bar as to whether the judgment in the ejectment suit is an 
estoppel of record of the right of the mining company to litigate 
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the issues presented in the condemnation suit. The petitioner may 
properly présent that question to the state court in the trial of the 
condemnation suit. 

It results from the foregoing that the motion for a peremptory writ 
of mandamus must be denied, and the pétition therefor is dismissed. 



AMERICAN DISTRIBUTING CO. v. THORNB. 

(Circuit Court of Appeals, First Circuit April 14, 1903.) 

No. 455. 

1. Master and Servant— Ikjdbt to Sertant— Contribdtoky Negligencb — 
Assomption op Risk. 

Plaintiff, wlio was employed by défendant as a common laborer, and 
"was witliout spécial linowledge of machinery, was sent by défendant, 
wlth tïv'o otliers, to tlie top floor of a building to start a freight eleva- 
tor whlch had stuck. Plaintiff had on prevlous occasions started it by 
shaking, and, in attemptlng agaln to do so, the elevator fell and plaintiff 
was injured. Seld, that he was not chargeable as matter of law wlth 
contributory négligence or wlth having assumed the risk, It not appearing 
that he knew the cause of the stoppage or the danger that the elevator 
would fall if released, or that such cause or danger was obvious to one 
of his qualifications. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion on motion for new trial, see 117 Fed. 973. 

S. Romney Spring (Matthews & Thompson, on the brief), for plain- 
tifï in error. 

Arthur Lord (Robert Walcott, on the brief), for défendant in error. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is a writ of error to review the 
rulings of the Circuit Court in an action of tort wherein the plaintif? 
recovered a verdict for personal injuries resulting from the fall of a 
freight elevator. The déclaration charged that the elevator was in 
an unsafe, dangerous, and defective condition ; and the plaintifï in 
error does not upon its brief deny that there was évidence sufificient 
to justify a finding that the défendant was négligent. 

The plaintiiï in error contends that the jury was not warranted in 
finding that the plaintiff was in the exercise of due care; that it 
appears by the plaintiff's admission, as well as by the undisputed 
facts, that he was not in the exercise of due care; and that conse- 
quently the court should hâve directed a verdict for the défendant. 

It was shown that the plaintifif, who was employed as a gênerai 
laborer, was sent by the defendant's superintendent to the top fîoor 
of the defendant's building to see if he could start a freight elevator 
which had stuck there. The plaintiff was a laborer, without spécial 
knowledge of machinery and elevators, and on previous occasions 
had started the elevator by shaking it loose. The plaintiff and two 
other men went to the elevator, looked at it, and got upon the ele- 
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vator. There was évidence that the plaintiff hammered a certain 
nut, but it does not appear that this had anything to do with the fail 
of the elevator. 

The plaintiff iii error states that the bald fact is that the plaintiff, 
knowing only that the car was out of order, and not knowing what 
the matter was, jumped on it, and, with the assistance of two other 
men, shook it violently. This shaking was therefore the immédiate 
cause of the starting of the elevator; but it must be assumed, upon 
the présent présentation of the case, that the fall of the elevator 
was due t9 defects existing through négligence. While it was ap- 
parent to ordinary observation that the elevator had stuck, we are 
of the opinion that the Circuit Judge correctly instructed the jury 
that the mère fact that the plaintiff knew that there was some de- 
fect, the mère fact that he knew that the elevator was stuck and 
that it was in the habit of sticking, was not conclusive. We think 
there was a question for the jury as to whether, in view of the fact 
that the elevator had been started in this way on previous occasions 
without falling, there was any failure of reasonable care. The jury 
were instructed defînitely that if they found that the défendant had 
proven that the plaintiff was guilty of want of reasonable care he 
could not recover. We find no error in the court's instructions upon 
the subject of the exercise of due care, and we think the court rigiitly 
refused to instruct the jury that as a matter of law, upon the facts 
in évidence, the plaintiff was not in the exercise of due care. 

The plaintiff in error also insisted that, whether or not the plaintiff 
was in the exercise of due care, he assumed the risk of injury from 
the fall of the elevator. This, however, was certainly not one of 
the ordinary risks of the employment, and the court could not hâve 
instructed the jury that the risk of the falling of the elevator was an 
obvions risk. We think that the court was justified in submitting to 
the jury the question of assumption of risk, and that the- défendant 
was not entitled to the instruction that, upon the évidence, the risk 
of a fall of the elevator was obvious and voluntarily assumed. 

The plaintiff in error further contends that a new trial should be 
granted because the charge of the learned judge on the questions of 
due care and assumption of risk was such as to mislead and confuse 
the jury. As we hâve said, the question of reasonable care was prop- 
erly submitted to the jury, with proper instructions. The principal 
objection to the charge of the court is based upon an expression used 
in connection with the question of assumption of risk. The instruc- 
tion complained of is as follows : 

"The défendant charges the plalntlffs with knowledge — a knowledge of the 
risk they were taking — and says that they took that risk with thelr eyes open. 
Well, gentlemen, if the défendant satlsfles you by a prépondérance of the cas<» 
that that Is tnie as a matter of fact, it Is a défense to this case. But ail i 
need to say âbout that is that a mère fact that a person knows there Is a de- 
fect, the mère fact that thèse plaintiffs knew that there was some defect, the 
mère fact that they knew that the elevator stuck, that the elevator was in 
the habit of sticking, does not reach the case. Is It necessary that they 
should know that there was a defeèt, and that they should hâve understooil 
and known, or ought to hâve known and understood, the conséquences of tliat 
defect? Is there any évidence hère, gentlemen, that thèse plaintiffs knew, or 
ought to hâve known, that this elevator .wonld fall as a resuit of what wa* 
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being done up there or of what had occurred? Is there any évidence In the 
case it had ever fallen before? If, under like circumstanees, It had fallen 
before, then, gentiemen, there would be good ground, perhaps, for claiming 
that they knew or ought to hâve known the risk they were taklng when they 
got on the elevator. Is there any évidence that they knew, or ought to hâve 
known, that tapping the nut or boit would bave any effiect? Is there any 
évidence in the case that it did haye any effect? ïou are entitled to consider, 
upon this point, how much time and care bas been taken in making you 
understand the opération of this elevator, and making you understand what 
was the cause of the accident. You are entitled to consider that in that con- 
nection you are entitled to consider whether thèse men who were, after ail, 
only laborers— Mr. Thorne was described by Mr. Shufeldt as a gênerai laborer 
— are chargeable with either knowing, or that they ought to bave known, that 
either of them ought to hâve known, what would bave been the resuit of 
what they did up there, that the resuit would be the falling of the elevator. 
If they did, if they knew it or ought to bave known it, they took the risk, 
and they eannot recover. They were not bound to use reasonable care. That 
the Suprême Court bas said distinctly. They were not bound to use reasonable 
care. They only assumed sucb risk as they knew, or ought, in their daily 
pursuits, to bave known — that is, what was visible to them, plain to them, 
apparent to them. Perhaps, gentlemen, I hâve said upon that topic ail I need 
to say, and ail I can say to any advantage." 

It thus appears that the expression, "they were not bound to use 
reasonable care," was expressly Hmited to the question of assumption 
of risk, and in such connection was a statement of the rule that an 
employé does not assume the risk arising from his employer's neglect 
to perform the duties owing to him with respect to the appliances 
furnished in the performance of thèse duties, and is under no obliga- 
tion to use care to discover defects which he is entitled to assume do 
not exist. Texas & Pacific Railway Co. v. Archibald, 170 U. S. 665, 
672, 18 Sup. Ct. jyj, 42 L. Ed. 11 88. Under the circumstanees of 
this case the mère fact that the elevator had stuck did not, as a mat- 
ter of law, impose upon the plaintifï the duty of making a gênerai in- 
spection of the condition of the elevator outside of the particular 
cause that made it stick. It was the duty of the défendant, if dis- 
satisfied with any expression in the charge which seemed to be mis- 
leading and inaccurate, to hâve called such expression to the atten- 
tion of the court, and to hâve requested more explicit instructions. 
No exception was taken specifically to this expression. Upon the 
conclusion of the charge many spécifie exceptions were taken and 
allowed, but there' was no référence to this expression. The only 
assignment of error as to the court's instructions upon the question 
of assumption of risk is as follows : 

"(12) The court erred in instructing the jury that tbe plalntiff, in order to 
assume the risk, must bave known, or ought to bave known, of tbe defect 
and conséquences of the defect." 

Neither this assignment of error, nor any exception taken at the 
trial, is a sufïicient basis for the contention that a new trial should 
be granted because the charge of the learned judge was such as to 
mislead and confuse the jury. 

The judgment of the Circuit Court is afïirmed, and the défendant 
in error recovers his costs in this court. 
122 F.— 28 
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SITTEL V. WRIGHT et aL 

(Circuit Court of Appeals, KlgMh Circuit Màrch 24, 1903.) 

No, ,1,683. 

1. LANDI.OBD AND TENANT — ACTION! TO RbCOVER POSSESSION — DEFENSES. 

Tliat a lease of property In the Indian Territory was in violation of 
law wUl not prevent a reeovery «f possession by tlie iandiord after the 
term of the lease bas expired. 

2. Same., , 

That the agent of a corporation acted without authority in taking a 
lease of property constltutes no défense to an action by the Iandiord to 
recover possession after !the lease has explred. 
8. Samb — Déniai, op LandiiOrd's Titlb — Claim oif Adverse Possession. 

The estoppel of a tenant to deny his landlord's title continues after 
the lease has expired, until he has redeliyered possession to the Iandiord. 
A notice to quit does not termina te the relation of Iandiord and tenant, 
altbough it may change the character of the tenancy; and, so long as 
the tenant continues to occupy the premises, bis possession Is that of 
the Iandiord, and he cannot set up title by adverse possession. 

In Error to the United States Court of Appeals in the Indian Terri- 
tory. 

This action was brought by Edward D. Sittel, the plalntifE In error, against 
Allen Wright and others, the défendants In error, to recover the possession 
of a lot, and the improvements thereon. In the town of South McAlester, in 
the Indian Territory. The flrst paragraph of the complaint sets out the con- 
veyanees by which the plaintifif acquired his rlght to the property. Tlie 
second allèges, in substance, that In 1889 the plalntifC entered Into a contract 
with the Ghoetaw Coal & Kailway Company, under and by virtue of which 
the plaintiff; delivered to the corporation named the possession of the property 
in controversy, and the corporation, on Its part, agreed to build cottages on 
the leased property, and was to hâve the use and occupation of the same 
until the rents thereof should be sufiBclent tb repay the corporation the cost 
of building the cottages, when It was to dellver the possession of the same 
to the plalûtiff, and avers the sums received by the corporation and its 
gr.anteès or assignées as rent f or the cottages built on the land under the con- 
tract are largely in exeess of the cost of the cottages, and that the plalntiff 
is entltled ta the possession of the property. The third paragraph allèges the 
plaintiff is the owner and entltled to the possession of the property. The 
answer of the défendants, among other things, allèges the contract between 
the plalntiff and the Ohoçtaw Coal & Rallway Company set up ,ln the second 
paragraph of the complaint "was an agreement made in violation of the law 
with an agent of the Choctaw Coal & Rallway Company, acting without the 
knowledge bf eaid company, and expehdlng Its money for a purpose which 
said company had not authorized, and which the law prohibited; that said 
agreement between said Chaddick and plalntiff and Prltz Sittel, being In 
violation of law, as aforesaid, was illégal &nd vold, and conferred no rlghts 
upon plalntiff in and to the premises in cOntroversy; and défendants say that 
the equlty of the Choctaw Coal & Rallway Company In said property ac- 
quired by the défendant Allen Wright,, as aforesaid, existed and had pro- 
tection by reason of the f act that said company's money was, expended in 
said improvements" — and also pleads thé statute of frauds ànd the statute 
of limitations. The trial court sustained a demurrer to the second cause of 
action set out In the complaint, and, at the trial of the cause, instructed a 
verdict for tbè; d,ef endants upon the ground that the plaIntIfC's cause of action 
was barred by the statute of limitations. The plalntiff appealed to the United 
States Court of Appeals for the Indian Territory, and that court, considering 
no other question, held the Instruction of the lower court to' the jury to the 

T 3. See Landlord and Tenant, voL 32, Cent. Dig. §§ 161, 203, 
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effect that the plaintiff's cause of action was barred by the statute of limita- 
tions was right, and atflnned the judgment, and thereupon the plaIntifC siied 
ont this wrlt of error. 

Samuel A. Wilkinson, for plaintifï in error. 

C. B. Stuart and John H. Gordon, for défendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The trial court erred in sustaining the demurrer to the second para- 
graph of the plaintiff's complaint. That paragraph, in légal effect, 
sets up that the Choctaw Coal & Railway Company obtained pos- 
session of the property under a lease from the plaintiff, and that 
the right of possession of the company and its grantees or assignées 
under the lease has expired, and the plaintiff is entitled to the pos- 
session of the leased premises. This paragraph stated a good cause 
of action. To hold otherwise would be to say that a landlord could 
not recover possession of the leased premises from his tenant or 
assignées after the expiration of the lease. It does not lie in the 
mouth of the défendants to say that the plaintiff could not make a 
valid lease of lands in the Indian Territory. It will be time enough 
to consider that question when it is raised by the proper authorities 
of the Indian Territory. After having obtained the possession of 
the property under a lease from the plaintiff, neither the Choctaw 
Coal & Railway Company, nor its assignées or grantees, will be 
heard to say that the lease is in violation of the laws of the Indian 
Territory, and that they are therefore entitled to keep the property, 
the possession of which they obtained from the plaintiff. Such a 
contention is opposed to a familiar and fundamental principle of 
the law of landlord and tenant. A tenant will not be permitted to 
deny the title of his landlord, though the lease is void or the lessor 
had no title. 2 Wood on Limitations, 664-667, and notes; 2 Taylor 
on Landlord & Tenant, § 705, and notes; Rector v. Gibbon, m U. S. 
276, 4 Sup. Ct. 605, 28 L. Ed. 427. 

The third paragraph of the défendants' answer, in addition to the 
allégation that the lease was in violation of the laws of the Indian 
Territory, allèges the lease was made by an agent of the Choctaw Coal 
& Railway Company without its authority, and from that fact deduces 
the extraordinary conclusion that the corporation, or its assignées or 
lessees, hâve acquired good right to keep the plaintiff's property. 
Such a défense does not merit serious considération. 

The lower court clearly erred in directing judgment for the de- 
fendants on the plea of the statute of limitations for two reasonfe : In 
the first place, there is abundant évidence in the record from which 
a jury might well fînd that there was a constant récognition of the 
tenancy by the défendants, which would, in any state of case, prevent 
the running of the statute of limitations. 

And in the second place, the notice to quit, dated February 23, 
1892, did not hâve the légal effect attributed to it by the défendants 
in error. 
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It is Contended the notice terminated the tenancy, and that the 
statute of limitations began to run from its date. This contention 
is not tenable. Assuming the notice to quite terminated the original 
tenancy, it did not make the tenant's possession adverse to the land- 
lord in the sensé that it would enable the tenant to deny the land- 
lord's title, or start the statute of limitations to running in favor of 
the tenant and against the iandlord. The tenant was none the less 
a tenant after the notice to quit than he was before. Before notice 
was given, he was a tenant under the lease. After the notice was given 
— if it was effective to terminate the tenancy — he became a tenant 
at will or on sufïerance, or a periodical tenant, as the case may be. 
Taylor on Landlord & Tenant, § 487. 

A tenant cannot set iip a title acquired by adverse possession 
while he was occupying the premises either as tenant or licensee. He 
must first disclaim the title of his landlord, and surrender the pos- 
session, before he will be heard to assert a right acquired by ad- 
verse possession. 2 Wood on Limitations, § 265, and notes. Un- 
til that is donc, in contemplation of law, the landlord is in possession 
of the premises through his tenant. In other words, the possession 
of the tenant is the possession of the landlord, and the landlord's 
own possession cannot be pleaded against him. 

It is now the settled doctrine in this country that the estoppel 
continues after the expiration of the term, and until the lessee or his 
assignées or grantees redelivers the possession to the landlord. 18 
American & English Encyclopsedia of Law (2d Ed.) 421. 

The judgment of the United States Court of Appeals in the Indian 
Territory and the judgment of the United States court for the Central 
District of the Indian Territory are each reversed, and this cause is 
remanded to the last-named court, with instructions to grant a new 
trial. 



WORRALL V. DAVIS COAL & COKE CO. et aL 

(Circuit Court of Appeals, Second Circuit, April 16, 1903.) 

No. 90. 

1. Shipi'ing — LoADiNG— Damage to Vessel— Jjiabilitt of Charte rkr—Ddn- 

KAGB. 

TJpon the tacts stated in the opinion, held, that the charterers of a 
vessel were not liable to ber owners for injuries received by the vessel, 
while under charter, caused by loading her with iron ore, when her 
hatch coamings and adjacent parts were not properly protected, through 
the default of her œaster: the master being the agent of the owners and 
in charge of the navigation of the vesseL 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see 113 Fed. 549. 

J. Parker Kirlin, for appellant. 
Harrington Putnam, for appellees, 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 
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WALLACE, Circuit Judge. This is an appeal from a dccree dis- 
missing the libel in an action brought by the master of the steam- 
ship Acanthus to recover damages for the breach of a charter party 
made between the owners of the vessel and the Davis Coal & Coke 
Company. By the terms of the charter party the vessel was hired 
at a monthly compensation for a specified time, with a full complé- 
ment of officers, seamen, engineers, and fîremen, and the whole 
reach of the ship's hold, decks, and usual places of loading accom- 
modation were to be at the charterer's disposai, reserving only proper 
and suiïîcient space for ship's officers, crew, tackle, furniture, provi- 
sions, stores, and fuel. The owners undertook to maintain her in a 
thoroughly good and efficient condition in hull and machinery for 
and during the service, and the charterer undertook to pay the char- 
ter hire until her delivery to the owners in like good order and con- 
dition as when received. After the steamship had been delivered to 
the charterer, and while she was being loaded with a cargo of iron ore, 
she sustained considérable damage to her hatch coamings and other 
parts, as is alleged,'by reason of the careless and négligent manner 
in which the cargo was loaded aboard. It appeared that some of 
the hatch coamings were broken down, the strong backs which sup- 
ported the hatch covers were broken and bent, one of the ring 
bolts in the hatch coamings was broken out, some of the stifïening 
angle bars surrounding the shaft tunnel were broken and bent, one 
lower deck hatch coaming was forced out of Une, and her cargo bat- 
ten between-decks and in the lower hold abreast of the hatches were 
broken. In conséquence of thèse injuries the master was informed 
by Lloyd's surveyor, after she had discharged her cargo, that she 
would not be allowed to leave port unless repaired. The cost of 
thèse repairs and the charter hire during the period occupied in mak- 
ing them are the damages claimed as ensuing from the breach of the 
charter party. 

The assignments of error are ail directed to the alleged errors of 
the court below in exonerating the Davis Coal & Coke Company 
from responsibility to the libelant. Its responsibility dépends upon 
the obhgations assumed by it under the charter party, and whether 
the injuries and subséquent détention are not attributable to the 
neglect of proper précautions on the part of the master of the steam- 
er at the time of loading. Thèse injuries could hâve been prevented 
if the master had protected his vessel by shielding the injured parts 
from the falling ore by appliances which were frequently used on 
vessels while being loaded with similar cargo at the same place, such 
as old chains and planks for covering the coamings and shaft tunnel, 
and dunnage at the bottom of the hold. 

Besides the provisions in the charter party which hâve been re- 
ferred to, the instrument contained others which bear upon the ques- 
tion whether it was obligatory upon the charterer or the owners to 
supply and use thèse appliances. One clause provides that the char- 
terer shall "provide necessary dunnage and shifting boards, but own- 
ers to allow them the use of dunnage and shifting boards already 
aboard the steamer." Another clause provides that the charterer 
shall pay for ail the coal, port charges and pilotages, agents' com- 
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missions, consular charges, and "ail other charges whatsoever," ex- 
cept those before stated. Another clause is : 

"The captain (althoùgh paid by the owners) shall be under the orders and 
direction of the charterers as regards etnployment agencies or other arrange- 
ments; the charterers hereby agrée to indemnify the owners for ail consé- 
quences or liabilities that may arise from the captain's slgning blUs ot ladiug 
or otherwise complylng with the same." 

It is not open to doubt that it was in the contemplation of the 
parties that the owners should navigate the vessel for the charterer 
as directed, and be responsibîe for any faults of navigation. It is in- 
sisted, howeVer, for the appellant that the contract also contem- 
plated that the master should be solely the agent of the charterer in 
performing those duties incident tô loading and discharging her 
cargo, and under the direction of the charterer in respect of every- 
thing except the manner of navigating the vessel. 

We are unable to assent to the proposition that the master was 
in such sensé the agent bf the charterer that he is not to be con- 
sidered as sustaining any duty to the owners in doing those things 
while the vessel was in the possession of the charterer which its safe- 
ty and préservation from unnecessary injury required to be donc. 
The agency clause places him under the direction of the charterer 
as regards the business engagements the latter may choose to enter 
into for the employment of the vessel, but not under the charterer's 
orders ip the immédiate navigation and care and Custody of the 
ship. The owners' undertaking to maintain the vessel in a thor- 
oughly efficient condition at ail times during her employment is in- 
consistent with any other conclusion. We cannot doubt that it was 
not only his right, but his duty, to use the dunnage and shifting 
boards presumably aboard the steamer for the purpose of protecting 
her, as far as practicable, from rough usage and injury in receiving 
cargo. 

The master was aware of the risk of injury to which the steamer 
would be subjected by taking the particular cargo which injured her. 
On a previous occasion during the existence of the charter she had 
received some slight injury by loading her with a similar cargo at the 
same place. If the chains and planks with which the vessel may be 
assumed to hâve been supplied were insufïicient to protect her against 
risk, others côuld hâve been obtained at a moderate outlay, and 
should hâve been obtained by him; and if he had done so it would 
hâve been his right to look to the charterer for repayment under 
the provisions requiring them to pay "ail charges whatsoever" incur- 
red in the use of the vessel, except thèse which the owners had spe- 
cifically agreed to bear. In his opinion in the court below the district 
judge said: 

"It Is évident from what the master ascertalned upon the flrst voyage that 
he did not consider the proposed use of the vessel as Improper, and it was 
Incumbent upon hiin to take adéquate means to adapt her to the eontlngen- 
cles of the trade. If he had done so, and endeavored by some proper means 
to évade or mlnlmlze the danger of damage, and It nevertheless had occur- 
red, he would now be In a better position to assert the claim of négligent 
loading." 
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With thèse observations we agrée. The law does not permit a 
party to enhance his claim for damages against another for a breach 
of contract by his own neglect. It would be inéquitable, as well as 
répugnant to this légal rule, to compel the Davis Coal & Coke Com- 
pany to pay the considérable daim in the présent case, when ail dam- 
age could hâve been avoided by the exercise of common good judg- 
ment and prudence on the part of the master. 

The decree is afïirmed, with costs. 
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''Ircult Court of Appeals, Second Circuit Aprll 9, 1903.) 

No. 122. 

L Shippins— Seaworthiness— Requibemeuts op Haktek Act. 

A shipowner Is not exempted by the Harter act from llablllty for 
damage to cargo resulting from her unseaworthy condition at ttie com- 
mencement of the voyage, although it is shown that he exercised due 
diligence to malje her in ail respects seaworthy. 

S. Bame— Damage to Cargo. 

Evidence held to sustain a finding that damage to a cargo of flaxseed 
from water on a voyage from Duluth to Buffalo resulted from the dé- 
tective condition of the hatch coverings, which rendered the vessel un- 
seaworthy at the commencement of the voyage, having in view the 
nature of the cargo, the time of the year, and the weather to he falrly 
anticlpated. 

Appeal from the District Court of the United States for the Western 
District of New York. 

Appeal from a decree of the District Court for the Western District of New 
York in favor of the libelants. 

The llbel was filed by marine insurance companies to recover damages 
paid by them to the owner of a cargo of flaxseed, vyhlch was Injured by 
water while being conveyed from Duluth to Buffalo by the steàmship G. 
W. Elphicke, In November, 1896. The District Court found the ship liable 
In the sum of $3,331, with interest and costs. The claimant appeals. The 
opinion below will be found In 117 Fed. 279. 

Harvey D. Goulder, for appellant. 
George Clinton, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

COXE, Circuit Judge. The facts are fully stated in the opinion 
of the District Judge and need not be repeated. 

It is contended for the appellant that the exemption from liability 
provided for in the third section of the Harter Act (Act Feb. 13, 1893, 
c. 105, 27 Stat. 445 [U. S. Comp. St. igoi, p. 2946]), is applicable to 
a ship unseaworthy at the inception of the voyage if it appears that 
her owner has exercised due diligence to make her in ail respects sea- 
worthy. This is not the construction placed upon the act by the 
Suprême Court. In the Carib Prince, 170 U. S. 655, 18 Sup. Ct. 753, 

1 1. Statutory exemption of shipowners from liability, see note to Nord- 
Deutscher Lloyd v. Insurance Oo. of North America, 49 C. 0. A. 11. 
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42 L. Ed. 1 181, the ship was held to be ujiseaworthy at the time of 
the commencement of the voyage by rçason of a latent defect in the 
peak tank caused by a rivet head breaking ai^d leaving a hole through 
which the water entered which injured the cargo. Mr. Justice White, 
who deliyered the opinion of the court, says : 

"The contention Is that, as the owner exèrcised due diligence to make tlie 
ghlp seaworthy, he was consequently not; liable, because, under the présent 
State of the law, a ship owner Is no longer under the obligation to furnish 
a Beaworthy ship, but only to exercise due diligence to do s6." 

After quoting and construing sections 2 and 3 of the Harter act, 
the court concludes : 

"The immunlty from rlsks of a deseribed character, when due diligence 
has been nsËd, cannot be so extended as to cause the statute to say that the 
owner whèn he has been duly diligent is not only exempted in aceordance 
with the ténor of the statute from the limited and designated risks which 
^re named thoreln, but Is also relieved, as respects every claim of every 
other description, from the duty of furnishing a seaworthy ship." 

Mr. Justice Brown, who, with Mr. Justice Brewer, dissented from 
the judgment Ôf the court, was in accord with the majority in its con- 
struction of the Harter act. He says : 

"I agrée with the majority of the court that the Harter act cuts no figure 
in this case. Whlle It is possible that the framers of this act may hâve in- 
tended to exonerate sbips from the conséquences of unseaworthiness where 
due diligence has been used to make them seaworthy, it must be conceded 
that the language of the third section does not express such Intent, siuce it 
only exonérâtes them from faults or errors in navigation or management." 

To the same efïect is Int. Nav. Co. v. Farr & Bailey Mfg. Co., 181 
U. S. 218, 21 Sup. Ct. 591, 45 L. Ed. 830. 

We conclude, therefore, that it was the duty of the carrier to pro- 
vide a seaworthy vessel at Duluth for the réception of the cargo ; that 
is, a vessel reasonably fit to carry the fîaxseed, having in view the 
time of the year and the weather to be fairly expected during the voy- 
age. 

It is manifest that a vessel commencing her voyage with hatches sO' 
improperly or negligently covered that water in large quantities can 
fînd its way through them, is not seaworthy, especially when the voyage 
is undertaken at a season of the year when it is to be anticipated that 
the vessel wiU encounter heavy seas and that her decks will be con- 
stantly flooded. Whether or not the Elphicke was seaworthy as to 
her hatches when she started from Duluth was a question of fact. 
The testimony was taken before the District Judge who, therefore, had 
advantages in determining its weight which an appellate court does 
not possess. He found that the hatch coamings and covers were de- 
fective and insufïicient to protect the cargo. The proof justifîed this 
finding and we are not disposed to disturb it. There was testimony 
that sôme of the tarpàulins were torn, worn out and so thin in places 
that one could almost see through them. The battens were old and 
split and could not hold the tarpàulins in place. The coamings were 
defective and the hatch covefs were worn, broken and did not fît 
tightly. The staples were wide apart and some of them were missing. 
Perhaps the most persuasive proof that the grain was damaged by the 
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^efective hatches and coverings is found in the fact that water in large 
quantities was found directly beneath the hatches and comparatively 
little was found elsewhere. One of the witnesses testifîed : 

"There was a scum between the hatches of probably one Inch or somethlng 
llke that, where the water had been running over. • • • In the after 
hatch we found water soUd on top that we had to bail out with paila, that 
water was two feet deep." 

It is impossible to account for this condition under thè hatches upon 
the appellant's theory that the water entered through the waterway 
seams which were opened by the straining and twisting of the vessel 
in the seaway. 

That the Elphicke encountered a serions gale on Lake Erie is most 
true. It was, however, not an extraordinary gale for November. 

The proof as to the velocity of the wind was conflicting, but the 
prépondérance of évidence was to the efifect that it did not exceed 40 
miles an hour. 

We are convinced that the District Court was correct in holding 
that the proximate cause of the damage was the insufïiciency of the 
hatches and their coverings and not the severity of the gale. 

The libel was properly filed by the insurance companies. The Cen- 
tennial (D. C.) 2 Fed. 409, 412. 

The decree is affirnjed, with interest and costs. 



McELEOT ▼. AMERICAN RUBBER TIRE CO. 

(CHrcxilt Court of Appeals, Second Circuit Aprll 16, 1903.) 

No. 154. 

X. Action ïob Brbach of Çontract— Défenses — Decree of Injunctioh. 

A decree In equity flndlng that an article made and sold by défendant 
corporation infringed a patent, and enjoinlng fnrther infringement, is 
not available to the défendant as a défense to an action by a third per- 
Bon for breach of a contract to supply hlm with the article, where it is 
shown that prlor to the entry of such decree the complainant in the suit, 
through purchase of Its stock, obtained entire control of the défendant 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

C. Walter Artz, for plaintifï in error. 
Joseph A. Stetson, for défendant in error. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The action is for damages for breach 
of the following written contract: 

"Contract made March 3rd, 1897, between the American Rubber Tire Com- 
pany of New York, of the flrst part, and Henry P. McElroy, of Baltimore, 
Md., of the second part. The flrst party agrées to supply the second party 
with ail spécial tools and machlnery requislte and necessary for applying solid, 
cushion and pneumatic rubber tires to wagon wheels (not Including swedges 
for welding channel steel) for the sum of $500 cash. Pirst party further 
gives free use of its moulds for making rubber and rolls for making steel , 
channel to second party and will instruct them in ail practical inethods and 
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détails In auttlng on solid, cushlpn and pneumatlc rubber tires as Is practiced 
by flrst party, Alsô glve second par^ sole rlght to manufacture nlbber 
tired wheelë In Baltiînore, under patents that it now or may hereafter own. 
Second party agrées tO pay said $500 as above provided, and to procure ail 
rubber and steel tha,t; it may use for solid and cushion rubber tires from flrst 
party's mouMs untU the gross amount of Its purcbàses oif rubber and steel 
hâve reached $25,000. It Is understood tbat flrst party vflïl obtain from the 
rubber and steel companies a commission for the use of thelr moulds and 
roUs whlch shall be in the nature of a royalty, thé second party however 
shall be £çee to make such price and terms of crédit with the rubber Com- 
pany and rolling mill as they may be able to do. There shall be no other 
charges for royalties or commission agàlnst second party. It is understood 
that the pricè charged for rubber shall not exceed seventy cents per pound 
and for steel channel four cents per pound, and that flrst party's commissions 
and royalties will be paid by the rubber and steel companies. It is under- 
stood that flrst party shall not grant rubber tire rights or licenses for putting 
on rubber tires within Baltimore and vicinity. After the gross amount of 
purchases of second party shall hâve amounted to $25,000 second party at 
its option shall hâve the rlght to continue the use of flrst party's nloulds and 
roUs by paying to flrst party three cents per pound commission on its pur- 
chases of rubber and one-half cent, per pound commission on its purchases 
of steel. It is fùrther agreed by the party of the flrst part that should 
légal proceedings be brought agairlst the party of the second part for in- 
fringement of àny patents covering said -<vheels or tires that the said second 
party shall immediately deliver the flrst party ail papers and documents 
that may hâve been delivered to party of the second part in such proceed- 
ings, and party of the flrst part shall assume thereafter direct and control 
ail litigation and court proceedings connected with such alleged Infringements 
and shall save harmless the party of the second part from ail costs and ex- 
penses connected with any such litigation or in conséquence of the infrlnging 
of any patents that may cover said wheels or tires. This agreement shall 
bind the successors and assigns of respective parties. 

"American Kubber Tire Co., 

"J. F. AIdrich, Sec. & Mgr. 

"Henry P. McElroy." 

rhç , complaint, after averring what in the opinion of the pleader 
the défendant by this contract undertook to do, charged, as breaches 
of such undertaking, that défendant refused to supply the plaintiff 
or cause him to be suppliéd with rubber and steçl ùnder said con- 
tract, and "violated the terms of said exclusive right to put rubber 
tires upon carriages," etc., "in Baltimore and vincinity;" 

The answer contains certain admissions and déniais,, some affirma- 
tive défenses, and a counterclaim of $255 for rubber tires suppHed to 
plaintiff. The reply admitted the receipt of the tires and their value, 
but averred that payment therefor was contingent upon a faith- 
ful carrying out of the contract by défendant. At the close of plain- 
tiff's case the court directed a verdict in favor of défendant for the 
counterclaim. 

The record is.in most unsatisfactory shape. From the inception of 
the trial plaintifï devoted his attention almost entii:ely to anticipating 
and avoiding one of the affirmative défenses. In conséquence there is 
a great mass of testimony whicb should not hâve been introduced until 
after plaintiff's case was closed. The particular défense thus intro- 
duced was this : After the contract was made, and both parties had 
entered upon its performance, défendant changed the form of its 
moulds for rubber tires, thus producing a tire of a différent shape. 
It was claimed by another corporation, the Rubber Tire Wheel Com- 
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pany, that this new shape infringed one oî its patents. Suit was 
brought by it against the défendant in this case, and on February i, 
1899, a final decree was entered sustaining the patent and enjoining 
défendant from manufacture or sale. The décision of the Circuit 
Court in -the cause at bar was based whoUy upon that decree, the 
judge holding that such decree was a complète défense to any claim 
for damages for failing to continue to supply, or cause to be sup- 
pHed, to the plaintif? tires whose manufacture would put défendant 
in contempt. The proofs show that before the injunction decree 
was entered the Rubber Tire Wheel Company had, by purchase of 
its stock, obtained entire control of the American Rubber Tire Com- 
pany, the défendant hère and in the equity suit. The plaintifï con- 
tends that by reason of this circumstance the decree in the equity 
suit is not available to défendant as a bar to plaintiflf's claim. Inas- 
much as the défendant does not seriously controvert this proposition, 
it is unnecessary to state the reasons which hâve brought us to 
the same conclusion. 

The resuit would be reversai and a new trial, but défendant 
earnestly contends that, irrespective of this particular défense, plain- 
tifï did not make out a case entitling him to go to the jury ; and 
that, therefore, the décision being correct, it should be afïïrmed, al- 
though the trial judge may hâve based it on insufïicient grounds. 
We do not agrée with him. The contract evidently contemplâtes that 
défendant will place its moulds with companies who will furnish the 
plaintifï with moulded tires and channels at priées not exceeding 70 
cents for the rubber and 4 cents for the steel. The proof shows that 
one Company which had defendant's moulds refused to furnish plain- 
tifï with tires shaped therein, and that although that fact was brought 
to defendant's attention it did nothing to secure some other manu- 
facturer who would use its moulds and sell the product to plaintifï. 
A prima facie case was apparently made out. It may be that when 
further évidence is introduced it will be found that the contract must 
be restricted to moulds of some peculiar shape, and that there has 
been no breach by reason of failure to supply them, or some other 
defect in plaintifif's case may be developed ; but it will best subserve 
the ends of justice to dispose of ail such questions on a new trial, 
in which plaintifï's case may be fully presented, and its sufïîciency 
determined, before entering upon any considération of matters of 
défense. 

The judgment is reversed, and cause remanded for new trial. 



SHAW V. UNITED STATES. 

tClreuît Ootirt of Appeals, Second Circuit April 9, 1903.) 

No. 112. 

CcsïOMS DuTiES — Protest— MisTAKE in Citing Wrong Act. 

A protest claiming free entry of an importation of tapioca flour under 
paragraph 646 of the tariflC act of August 27, 1894, 28 Stat. 545, c. 349, 
which provides for the free entry of tapioca, was sufficient to advise 
the collector that the exemption from duty was in fact claimed under 
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paragraph 677 of the act of July 24, 1897, 30 Stat. 202, c. 11 [TJ. S. 
Oomp. St. 1901, p. 1688], whlch contains an identical provision, where 
Buch act was the one then In force and which governed the Importation. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
For opinion below, see 117 Ped. 366. 

Albert Conistock, for appellant. 

Henry C. Platt, Asst. U, S. Atty. 

Before WALI.ACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The dnly question arises upon the suf- 
fîciency of the protest. The merchandise in question was tapioca 
flour and was entitled to free entry. Chew Hing Lung v. Wise, 176 
U. S. 156, 20 Sup, Ct. 320, 44 Ê. Ed. 412. 

The mercha,ndise was entered for warehouse July 12, 1897. At that 
time the tariff act of 1894 was in force. It was withdrawn from bond 
and duties paid théreon September i, 1897, when the tariff act of that 
year was in forcé. 30 Stat. 151, c. Ii [U. S. Comp. St. 1901, p. 1626]. 

The protest is as follows: 

"New York, September 10, 1897. 

"Honorable OoUector of CJustoms: We hereby proteat against your assess- 
ment of duties at the rate of one and one-half cents per Ib. on tapioca flour 
• ♦ * linported by us per 'McLaurin' from Singapore on the 12th day of 
July, 1897, • • * llquidated on the Ist day of Sept, 1897, claimlng that 
Baid goods are llable to free entry under paragraph 646, c. 349, Act Aug. 27, 
1894, 28 Stat 545, and If not, then at 20 per cent as a manufactured une- 
iiumerated article under section 3, c. 349, Act Aug. 27, 1894, 28 Stat. 547. We 
pay the same under compulsion, claimlng to haVe the différence refunded." 

Paragraph 646 of the free list of the act of 1894 provides for 
"tapioca, cassava or cassady." Paragraph 677 of the free list of the 
act of 1897, 30 Stat. 202, c. 11 [U. S. Comp. St. 1901, p. 1688], is in 
identical language. The mistake of the protest was in citing the para- 
graph of the act of 1894 instead of the corresponding paragraph of the 
act of 1897, which latter act was in force at the time the protest was 
made. 

Section 33 of the act of 1897, 30 Stat. 213, c. 11 [U, S. Comp. St. 
1 901, p. 1 701], provides: 

"That on and after the day when thls act shall go Into efCect ail goods, 
Wares and merchandise previously Imported, for which no entry bas been 
made, and ail goods, wares, and merchandise previously entered wlthout 
payment of duty and under bond for warebousing, transportation, or any 
other purpose, for whlch no permit of dellvery to the importer or his agent 
bas been Issued, shall be subjected to the duties Imposed by this act and to 
no other duty, upon the entry or wlthdrawal thereof." 

The act was approved and went into efifect July 24, 1897. 

The board of gênerai appraisers held the protest insufficient, over- 
fuled the protest and afiîrmed the décision of the coUector. The Cir- 
cuit Court took the same view. The court said : 

"To hold that a référence to paragraph 646 of the act of 1894 Is to be read 
as a référence to paragraph 677 of the act of 1897, as a clérical error, on any 
theory that the collecter must bave knovni what the Importer meant, would 
be to carry the doctrine of libéral construction far béyond any llmlt It ha» 
ever reached before." 
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There can be no question that when the tapioca flour was withdrawn 
for consumption and duties levied thereon, the act of 1897 was in 
force and that this was known both to the importer and to the col- 
leclor. Neither could hâve supposed that the duty was levied under 
the previous act or that any section thereof had the least application 
to the situation. The act of 1894 had been superseded and repealed 
and the collector must hâve known that the référence to it by the im- 
porter was a mistake. That the mistake was a natural one, in view of 
the fact that the new act had been in force but a short time, is shown 
by the fact that a similar mistake was made by the collector in re- 
porting the facts to the board, as he tells them that duty was levied 
under the act of 1894. The board held that the collector's mistake "is 
manifestly a clérical error." 

If the provisions of the free list as to tapioca flour of the two acts 
had been dissimilar, there might be some ground for supposing that 
the collector was misled, but had he looked at paragraph 646 of the 
act of 1894 he would hâve found that the importation was claimed to 
be free as tapioca and an examination of the free list of the act of 1897 
would hâve shown that the free lists of the two acts are identical in this 
particular. 

The object of the protest is distinctly and specifically to point out 
the contention of the importer, and if this be done in language so plain 
that there can be no possible ground for mistake on the part of the col- 
lector it would seem to be sufficient. 

The error of the importer in giving a wrong citation required of the 
collector an exercise of the reasoning powers, but to a limited extent 
only. Was he justified in refusing to examine the only act which could 
by any possibility apply to the case before him ? 

The collector was, in efïect, informed that the importation was 
claimed to be free as tapioca, and we are inclined to think that it was 
incumbent upon him to refer to the free list of the act under which 
duty had been levied. If he had done this he would hâve found that 
tapioca was free. 

If the importer had said "I claim that the said goods are free as 
tapioca" it would hâve been sufifîcient under the rule laid down in 
United States v. Salambier, 170 U. S. 621, 18 Sup. Ct. 771, 42 L. Ed. 
1167. It is true that, in the présent case, this was not done in terms, 
but the necessary conséquence of the notice was to inform the col- 
lector of the précise character of the importer's claim. 

The décision of the circuit court is reversed. 



DOWNING et al. v. UMTED STATES. 

(Careult Court of Appeals, Second Circuit February 25, 1903.) 

No. 103. 

CnsTOMs DnTiEs— Oi,D Cannon. 

Old cannon, made of composition métal, and useless as artlllery, but 
salable as relies and souvenirs, are dutiable under TarifE Act July 24, 
1897, par. 193, 30 Stat. 167, c. 11 [U. S. Comp. St. 1901, p. 1045], as manu- 
factures of métal, and are not free of duty as "old brass," witbin para- 
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graph 505, 30 Stat 196 [TJ. S. C!omp. St. 1901, p. 1682], or as "composl- 
, tlon meifll," wlthln paragraph 533, 30 Stat 19T [U. S. Comp. 9t 1901, 
p. 1682]. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

For opinion below, see Ii6 Fed. 779. 

Walter H. Bunn, for appellants. 

D. Frank Lloyd, for the United States. 

Before WALLACE and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The duties in controversy were as- 
sessed ,upon certain old çannon imported from Cuba, made of métal 
of which copper was the component material of chief value. The 
importations were classified for duty under paragraph 193 of the tarifï 
act of July 24, 1897, 30 Stat. 167, c. 11 [U. S. Comp. St. 1901, p. 1645] , 
which subjects to an ad valorem rate of 45 per centum "articles or 
wares not specially provided for, composed whoUy or in part of iron, 
Steel, lead, copper, nickel, pewter, zinc, gold, silver, platinum, alumi- 
num, or other métal, and whether partially or wholly manufactured." 

The importers claimed them to be exempt from duty under para- 
graph 533 of the same tarifif act (30 Stat. 197 [U. S. Comp. St. 1901, 
p. 1682]), which places on the free list "old copper, fit only for manu- 
facture, clippings from new copper, and ail composition métal of which 
copper is a component material of chief value, not specially provided 
for in this act," or, in the alternative, under paragraph 505 (30 Stat. 
196 [U, S. Comp. St. 1901, p. 1682]), which places on the free list 
"brass, old brass, clippings from brass or Dutch métal, ail the forego- 
ing fit only for manufacture." 

The board of General Appraisers and the Circuit Court decided that 
the importations were correctly classified for duty under paragraph 

193- 

The évidence shows that the cannon were sold by the Spanish au- 
thorities in Cuba coincidentally with the évacuation of that island. 
They were useless as artillery, many of them being of antiquated 
types, and more of them being so deteriorated by âge and use as to be 
unsafe and of no value, except for the métal of which they were made. 
Some of them were valuable as relies and souvenirs, and were salable 
as such. They were appraised and classified indiscriminately, no dis- 
tinction having been made between those having a value as relies and 
those having only a value as old métal, and the protest of the im- 
porters was not addressed to any such distinction. The évidence 
further shows, that the cannon were made of "composition métal," 
that term being the commercial desigiiation for ail composite metals 
of copper, tin, lead, and spelter containing 70 per cent, or more 
of copper ; also that they were not "old brass" within the commercial 
meaning of that term. It further shows that "composition scrap" is 
the commercial désignation which includes old cannon and various 
other articles made of composition métal which are dealt in by the old- 
metal trade. 
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The décisions of the Board of General Appraisers and of the Circuit 
Court proceeded upon the reasoning that the cannon were manu- 
factured articles, and had not lost their character as manufactured arti- 
cles by their âge or their unfitness for their normal use. With this 
we agrée. We are of the opinion that, so long as a manufactured 
article retains its original characteristics sufficiently because of them 
to be a vendible commodity, it cannot, by reason of its âge or unfît- 
ness for its original use, be relegated to the category of crude ma- 
terials or unmanufactured things. By this criterion some of the im- 
portations retaine* their dutiable character as manufactured articles, 
and as such, as they were composed in part of copper, were within 
the enumeration of paragraph 193, unless they were dutiable under 
some other provision of the tariff act. It is conceded that they were 
not otherwise specially provided for, unless as "composition métal," 
within the meaning of paragraph 533. We think that the term as 
there used does not exempt that métal from duty when, in the form 
in which it is imported, it has been advanced beyond that in which 
it is used for manufacturing purposes. The paragraph does not in 
terms exempt old composition métal or composition scrap from duty. 
The quahfying term "old" is applied in the paragraph only to copper, 
and doubtless exempts from duty copper which has been manufactured 
before into articles that from âge or use hâve become worthless ex- 
cept as métal, and are dealt in as métal by the old-metal trade. By 
this and other provisions of the free list brass and copper, and also 
composition métal, are exempt from duty, and so, also, are old brass 
and old copper, when fit only for remanufacture ; but old composition 
métal is not mentioned. The importations, although made of com- 
position métal, were not composition métal within the meaning of the 
paragraph. They were manufactured articles, and many of them were 
useful and vendible for other than manufacturing purposes. Whether 
those which had by détérioration ceased to be of any value, but their 
métal value, could be regarded as composition métal, is a question 
which does not arise. It would hâve arisen if they had been segre- 
gated from the others for the purposes of classification and protest. 
They probably would hâve been free of duty if old composition métal, 
or composition scrap, had been included in the enumeration of para- 
graph 533. Certainly those importations which had an intrinsic and 
commercial value, aside from their métal value, were not old composi- 
tion métal, or composition scrap. 

As the case has been presented, we do not find any errbr in the 
record, and the décision of the Circuit Court is affirmed. 



THE ELY, 

CARDIFF S. 8. CO. v. BOWRING et al. 

(Circuit Court of Appeals, Second Circuit April 9, 1903.) 

No. 117. 

1. SHIPPINQ— StHAîTDING— LiABILTTY OF CHARTEUEB. 

Evidence held to support a decree tiolding that a time charterer of a 
steamer was not Uable for injury to the vessel by stranding, clalmed on 
the ground that she was subchartered without authority, for an unlawful 
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purpose, and that at the time of the stranding she was employed by. tbe 
subcharterer lu Bervice, In violation of tbe neutiality laws in time of 
war. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion of district court, see i lo Fed. 563. 

Appeals from two decrees of District Court, Southern District of 
New York. The first decree was for $3,518.60; the second decree (in 
cross-action) dismissed the cross-libel. 

J. Parker Kirlin, for appellant. 
Wilhelmus Mynderse, for appellees. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

FER CURIAM. The facts in the cause hâve been most fully stated 
in the opinion of the District Judge, and their bearing upon the propo- 
sitions of law advanced by the respective parties most carefuUy dis- 
cussed. Inasmuch as we concur aHke with his findings and con- 
clusions, we deem it unnecessary to review the record or the opinion. 
It may be noted that, in view of the exorbitant gratuity promised 
to the captain by the subcharterers— an amount nearly three times as 
great as his pay — we are not inclined to hold the shipowners bound by 
such of his acts as might be attributable solely to his new employment 
and were inimical to the owners' interests. At the same time the 
irritation resulting from the failure of the enterprise, apparently in- 
volving the loss of his gratuity, has made him a bitterly hostile witness, 
whose testimony adverse to the subcharterers is unpersuasive. The 
claims of déviation, increased risk, etc., are, in our opinion, made up 
by greatly exaggerating trivial and unimportant transactions ; and we 
are entirely satisfied that on her last voyage the Ely carried no contra- 
band, was bound to no blockaded port, engaged in no unlawful enter- 
prise, and that the stranding was in no wise caused by the new employ- 
ment, nor by any instructions to hug the shore or to make short cuts, 
but solely by the carelessness of the ship's navigators. 

The decrees are affirmed, with costs. 



DE FARCONNET et al. v. WESTERN ASSUR. CO. 

(Circuit Court of Appeals, Second Circuit. April 9, 1903.) 

No. 92. 

1. Marine Insurance— Action on Policy— Waiver of JjImitation. 

After a vessel and her cargo had been sold by the master to pay sal- 
vage and other charges, a cargo owner, with the assent of the insurer, 
and upon its statenient that the suit would be without préjudice to any 
claim against it, brought suit against the owners of the vessel to recover 
the value of the cargo so sold. Such suit was commenced within a year 
after the loss, but was determined adversely to the libelant after the 
expiration of the year, when claim for the loss was made on the insurer, 

% 1. Conditions In Insurance policy as to time for bringing suit, see notes 
to Steel V. Phœnlx Ins. Co., 2 C. C, A. 473; Kogers v. Home Ins. Co., 35 G. 
C. A. 404. 
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Negotlations for settlement were continued for several months, during 
which the insurer requlred proofs and documents, wMch were furnished 
by libelant with difflculty and at considérable expansé. The insurer 
finally refused payment, but without maklng any objection to the time 
wben the claim was presented. Eeld, that by its conduct the Insurer 
had walved the provision of the policy llmitlng the time for prosecuting 
daims thereunder to one year after the loss, and that an action on the 
policy was not barred thereby. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see iio Fed. 405. 

Harrington Putnam, for appellant. 
Wilhelmus Mynderse, for appellees, 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. The controlling questions which hâve been ar- 
gued upon this appeal are two: (i) Whether the action was not 
barred by failure to prosecute the claim within a year, pursuant to 
the condition of the policy; and (2) whether there was a total loss, 
actual or constructive, of the insured cargo. Upon the fîrst question 
the members of this court are unanimous, and concur in the décision 
of the court below for the reasons stated in the opinion of Judge 
Brown. Upon the second question a majority of the court are 
of the opinion that there was a total loss, but, while agreeing that 
the decree should be afïirmed, do not agrée upon the reasons there- 
for ; and one member of the court is of the opinion that there was 
not a total loss, and that the decree should be reversed and mod- 
ified. 

It is unnecessary to add anything to the opinion of the court be- 
low in respect to the fîrst question, and any statement of our views 
in respect to the second question would not be authoritative. We 
therefore deem it proper to afifîrm the decree, without an opinion. 



ST. CYR et al. v. BATJER et al.« 

(Circuit Court of Appeals, Seventh Circuit January 6, 1903.) 

No 902. 

1. Patents — Invention — Curette. 

The St. Cyr patent, No. 584,407, for a curette, consisting of a flat 
spifal band, forming an archlmedean screw, having a button on one end 
and an operating stem on the other, is void for lack of patentable in- 
vention. If conceded validlty, it is within narrow limits, and is not 
infringed by the deviee of the May patent, No. 626,625. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The bill was to restrain infringement of letters patent No. 584,407, 
for a curette, issued June I5th, 1897. 

•Pétition for rehearing flled February 4, 1903, and overruled April 14, 
1903. 

122 F.— 29 
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The curettt cÈarged to be an infringement is one rhade in accord- 
ance withîet'tere,, patent, No. 626,625 JèSu^'d' June 6, 1899: 
The further.r&éts ar^e, stated in the opinion of the Court. 
F. C. Harl^bùi-^; ;f or apipellants. )- 

Wm. R. Riynmléri foi- appellees. ^ 
Before JENKINS, GROSSCUP, and BAKER, Circuit Judges. 

GROSSCUP, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the Court. : 

We are of the opinion that the patent sued upon contains no pat- 
entable invention. The device is described in the claims ai a curette, 
consisting of a flat spiral band, forming an archimedean screw, and 
having a button'on one end and ati operating stem on the other, 
the said band being tapered toward said button substantially as set 
forth. The alrchîrhedeatt screw is, of course, old. It has been used 
from time immémorial, notôhly for incision as an auger, but, rest- 
ing agàinst some wall, to act as a conveyor of particles from the in- 
side. The présence of a; button, or some Munt end, to prevent the 
screw from perforating the wall against whîch it rests, and the prés- 
ence of an operating stem, are obvious adjuncts to the screw as a 
conveyor. Without them or their équivalent it has never been a con- 
veyor, and never could haVebeen. That the screw should for the 
purpose of being a conveyor hâve a more or less flat spiral band 
seemS also obvious.' Indeed the desirability of any such instrument 
once known, the adaptation of the old screw to such purposes appears, 
to us, to be nothing highér than mechanical skill. 

But if the patent be not invalid, it is in our judgment narrowly 
limited to a screw having a- flat spiral band, and at one end a button. 
Thèse two features, alone, difïerentiate it from the most common 
form of the archimedean screw. Only after thèse twô features had 
been clearly brought out and emphasized, in the patent office, was 
the patent allowed. 

The appellees' curette has neither a button nor a flat spiral band. 
Its band, it is true, has a more or less sharp edge, but that is not flat- 
ness in the sensé ù'sèd in appellants'' claim. Appellees' curette has 
also a blunt end, but that is not a button in the sensé used in appel- 
lants' patent. 

Whether therefore we regard the patent as invalid, or, holding it 
within narrow limits to be valid, rule appellees' device to be non- 
infringing, there must be anaffirmance of the decree below. 

Afïirmed. ' ■ 
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ANDERSON r. COLLINS,' 

(Circuit Court of Appeals, Eightl] Circuit. April 28, 1903.) 

No. 1,766. 

1. Patents— Infrinoement of Combination — Use op Equivalent Mbthod ok 
Materiaii to Makb Same Elément will not Avoid. 

Tlie use of a différent, but meclianlcally équivalent, method or material 
to eonstruct some of the éléments of a patented combination will not 
avoid infringement where the principle or mode of opération is adopted, 
and the éléments, when constructed, perform the same functions by the 
same means as, or by mechanically équivalent means to, those deseribed 
in the patent. 

a Same — Infkingbment — Prescmption fhom Subséquent Patent or Infrin- 

6ING DBVICB OvBRCOME BY FlKDINO OF TrIAL COUBT. 

The légal presumption of no infringement which arises from a subsé- 
quent patent upon a device that is alleged to infringe a prior patent is 
overcome by the flnding of Infringement by the trial court, which must 
be presumed to be correct, unless an obvions error of law or a serions 
mistake of fact is disclosed. 
8. Samb— Combination of Patent 621,219 Infringbs Patent 595,696. 

The combination deseribed in letters patent No. 621,219, issued Marcl 
14, 1899, to George A. Burwell, Inf ringes claims 5, 7, 8, 9, and 10 of letters 
patent No. 595,696, issued December 21, 1897, to George J. S. CoUins. 
4. Same— NovELTY — Issue of Depmnsivb Patent Prior to Discovbrt or In- 
vention BY Patentée op Patent in Suit. 

It is Indispensable to the maintenance of the statutory défense (Aet 
July 8, 1870, 16 Stat. 208, e. 230, f 61 [3 V. S. Comp. St. 1901, p. 3394, § 
4920]) that the device had been patented before the patentée under the 
patent in suit Invented It that the défensive patent should hâve been 
issued before the patentée under the patent in suit made his invention 1 
A prior application for the patent, or a prior invention by the patentée 
under the défensive patent, will not sustain this défense. 
6. Same— Applications of Same Inventor Pending at Same Time not An- 
ticipatory. 

Where each of several applications which subsequently ripen into 
patents to the same inventor discloses ail the inventions claimed in ail 
the applications, and they are ail pending at the same time, no one of the 
applications or patents can be used to anticipate any of the claims of any 
of the others which it does not itself claim and secure. 

6. Same— Anticipation. 

Neither the letters patent 585,909 to CoUins nor the application on 
which it is founded anticipâtes claims 5, 7, 8, 9, and 10 of letters patent 
595,696 to the same inventor. 

7. Same — Combinations of Old Eléments. 

A nêw combination of old éléments, whereby an old resuit is attained 
In a more facile, economical and eflacient way, may be protected by a 
patent. 

8. Same— Indbpendent Inventions Patentable whebb Advancb in Art 

Gradual. 

Where the advance toward perfection in an art consists of many Inter- 
mediate steps, and several inventors form différent combinations or im- 
provements, which score decided advances in the art, and accomplish the 
desired resuit with varying degrees of success, each is entitled to his own 
combination, so long as it differs from those of his competitors and does 
not include theirs. 

9. Same— Validity. 

The combination of claims 5, 7, 8, 9, and 10 of letters patent 595,696, 
to George J. S. CoUins, dated December 21, 1897, is novel, useful, the 
product of the intuitive genius of the inventor, and thèse claims of the 
patent are valid. 
(Syllabus by the Court.) 
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Appeal from the Circuit Court of the United States for the District 
of Minnesota. 

Charles K. Offield and Charles C. Linthicum (Albert M. Austen, 
on the brief), for appellant. 
A. G. Paul, for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
adjudged the device désçribed in the spécification of letters patent No. 
621,219, issued to George A. Burwell on March 14, 1899, to be an 
infringement of the fifth, seventh, eighth, ninth, and tenth clairas of 
letters patent No. 595,696, issued to George J. S. CoUins on December 
21, 1897. The patented structure is a combination of old éléments, and 
the decree is assailed upon the grounds that there was no invention 
in the eonabination, and that Burwell's device was not an infringement 
upon it. Both structures are for housings or means for holding the 
roUer éléments in roller bearings in proper relations to each other 
while they are in opération, and for kéeping them together in the 
same relation wheri they are removed from the roller race. 

When CoUins conceived his device, roller bearings were in com- 
mon use. The main problem that was before those engaged in im- 
provements in the art was to constrUct thèse bearings so that they 
would devçlpp the least friction, and many machines had been made 
and patented in which an annular roller race between the journal and 
the journal box or the hub, main supporting rollers therein, and 
smaller separating rollers were commori and familiar éléments. On 
January 20, 1896, CoUins had appUed for a patent, which was subse- 
quently issued to him on July 6, 1897, as No. 585,909, for an improve- 
ment in roller bearings, which disclosed a bearing consisting of an 
annular roller race in a journal box, main supporting baUs, and sepa- 
rating devices therein. Between each two of the main supporting 
baUs a separating device, consisting of two plates of triangular form, 
with a cylindrical roller between them at each angle, was so placed that 
when the wheei was in opération the balls could not touch each other, 
and there was no sHdihg contact among any of the parts, save only the 
trunnions of two of the little cylinders, which were extended so that 
their ends might corne in contact with the side walls of the roller race, 
and thus prevent any sUding contact of the triangular plates therewith. 
This patent shows another separator, which consists of two cylindrical 
rollers, eUgaged at their ends with parallel side members and two small 
baUs placed between. the cyUnders and their plates and the inner cir- 
cumferential wall of the journal box. But in the structures shown in 
this patent the main supporting balls and the separating devices were 
nOt held together in àny fîxèd relation to each other, and hence they 
could not be kept in theif proper relation when removed from the 
roller race. There was no caging or housing to contain them ai ,1 
keep them in place. •; i 

The desideratum whîch CoUins sought to reach in the combination 
of the patent hère in suit was a housing br caging which would hold 
the main supporting balls and the cylinders or rollers which separated 
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them in such a relation to each other and the cage that when in opéra- 
tion there would be no sliding friction between any of the walls of the 
roller race and any of its contents, that the balls and the separating 
devices should hâve a rolling, and not a sliding, contact, and that ail 
the contents of the roller race could be removed bodily thercfrom 
without disturbing their fixed relations to each other. He says in 
his spécification: 

"My présent Invention relates more particxilarly to means for Connecting 
the several separating devlcés. and al«o means whereby ail the roller élé- 
ments are rotatably held in a housing, and are thus capable of being bodily 
removed from tbe journal simultaneously without disturbing the relative 
position of said roller éléments." 

Figures 4 and 5 accompanying the spécification, and claims 8 and 
10 of this patent, which are fair samples of the claims in suit, fairly 
show the device which Collins conceived and perfected to accomplish 
his purpose. They are hère reproduced : 
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"(8) A housing for the roller éléments of a ball-bearing comprising two 
ring plates, a plurality of ball-separatlng devices rotatably secured at inter- 
vais between the plates at or near their inner margins, said rings being pro- 
vided with a socket or recess between each separating device, a plurality 
of roller éléments in said sockets and means for securing the plates at a 
suitable distance apart, whereby said roller éléments may partially project 
beyond the plane of the outer surfaces of said plates, and also project peri- 
pherally between them as and for the purpose specifled." 

"(10) In a roller bearing, the combination with an axle provided with 
suitable bearing surfaces, a hub provided with a bail cup and roller éléments 
located in the race formed thereby, ball-separating devices between the 
roller éléments of a housing for confinlng the roller éléments, whereby said 
housing and roller éléments may be removed from the bearing without dis- 
turbing the relation of the balls to each other." 

Two great advantages which this combination secured are that it 
so held the roller éléments of a ball-bearing wheel in opération that 
every bearing upon any of the walls of the roller race and between 
the balls and the separating devices was a rotating, and not a sliding, 
bearing, and (2) that it enabled the operator to remove ail the con- 
tents of the roller race bodily therefrom without any change in their 
relations to each other. The housing which Collins constructed is 
so made that the bearing balls project on each side beyond the cage 
so that the latter cannot come in contact with the journal, the side 
walls, or the inner circumferential wall oî the roller race. 

Burwell's combination, which the défendant uses, accomplishcs the 
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sarae results by a similar paging, preferably madCj .the patentée says 
in His spécification, ouf 6f a single shèçt of stamped métal, bent into 
the same'form of housipg.which Collins construçted ont of two an- 
nular rings. Below is a copy of, figure i of the drawings attached to 
the Burwèll patent, in the upper partof which the stamped plate is 
shown bent into its final shape, while the lower part discloses a part 
of the sheèt beforë it is berit. 
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The brackets or arms, F, are made integrally with the main body 
of the housing, and are first bent at right angles at the outer periphery 
of the main body of the cage, and then again at right angles toward its 
center, so as to lembrace the ends of the separating roUers, D, which 
are mounted on pins, d, the ends of which are journaled in the bent 
plate. When the plate has been thûs bént into final shape, the main 
supportihg balls protrude through the cage in four directions, exactly 
as in the combination of Collins, so that every contact with the walls 
of the roUer râce is a rotating, and not a sliding, contact. The sepa- 
rating devices are held in the samé relative position as in the device of 
Collins, and the housing holdsthe balls and the separating rollers in 
such a way that they can ail be renjoved from the race without losing 
their fixed relation to each other. Thus it will be seen that the same 
resuit is attained by prgctically the san?2 means in the two combina- 
tions. There are, it is true, minor différences in the construction of 
the two housings. Collins' cage is made of two annular ring plates, 
while Burwell's is made of a single plate, so stamped and bent as to 
take the exact form and hâve the e;xact efifect of the tvvo plates of Col- 
lins. Collins' plates are held apart, and secured in fitxed relation to 
each other at their outer margins, by spreading blocks or rivets, while 
Burwell accomplishes the same resuit by the arms, H, H, of his bracket, 
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F, when it îs tent in position. The supporting balls in the device of 
Collins hâve a greater diameter than the distance between the sepa- 
rating cyUnders, so that the latter hold the balls in the cage; while 
the balls in Burwell's device hâve a less diameter than the distance 
between the cylinders, and are held in their cage by the corners of the 
overturned brackets in the housing. But thèse différences relate to 
mère détails of construction. They are the resuit of the substitution 
for one mechanical device of its obvions équivalent. Collins' combina- 
tion consisted of a cage, supporting balls, and separating devices so 
constructed that the housing should hold the other éléments in such a 
fixed relation, both when within and when without the roller race, 
that when they were in opération the supporting balls should hâve 
no contact with each other, that their contact with the separating 
devices should be a roUing, and not a sliding, contact, and that no part 
of the cpmbination should hâve a sliding contact with any of the walls 
of the race. Every essential élément of this device is found in the 
combination used by the défendant. The latter accomplishes the 
same resuit by means which are the obvious mechanical substitutes of 
those described by Collins, and hence, in the eyes of the law, are the 
same means which he used. The use of a différent, but mechanically 
équivalent, method or material to construct some of the éléments 
of a patented combination will not avoid infringement where the prin- 
ciple or mode of opération is adopted, and the éléments, when com- 
pleted, perform the functions by the same means as, or by mechanically 
équivalent means to, those described in the patent. Ide v. Trorlicht, 
Duncker & Renard Carpet Co., 115 Fed. 137, 149, 53 C. C. A. 341 ; 
National Hollow Brake-Beam Co. v. Interchangeable Brake-Beam 
Co., 106 Fed. 693, 711, 45 C. C. A. 544, 562; Watch Co. v. Robbins, 
64 Fed. 384, 396, 12 C. C. A. 174, 187; New Departure Bell Co. v. 
Bevin Bros. Mfg. Co. (C. C.) 64 Fed. 859. The défendant has adopt- 
ed the principle, the exact mode of opération, shown by the patent to 
Collins, and his device is a plain mechanical équivalent of the com- 
bination described by the plaintiff. It is too slavish a copy in prin- 
ciple and in mechanical means to escape infringement if there was any 
novelty in Collins' combination and any invention in conceiving and 
perfecting it. 

This conclusion has not been reached without a considération of 
the admitted rule that the subséquent issue of letters patent No. 
621,219 to Burwell upon this infringing device raises the légal pre- 
sumption that the latter does not impinge upon the prior patent to 
Collins. But in the case at bar this presumption is overcome not 
only by the facts to which référence has already been made, but by 
the further fact that the court below, after careful considération, has 
decreed infringement. This finding and decree raises a counter pre- 
sumption of at least equal force to that based upon the subséquent 
patent, and, in the absence of an obvious error of law or a serious 
mistake of fact on the part of the chancellor, it must prevail. Bram- 
mer v. Schroeder, 106 Fed. 918, 928, 46 C. C. A. 41, 51. 

We turn to the question of the validity of the patent to Collins. In 
support of the contention that there was no patentable novelty in 
the device which Collins described counsel rely upon the following 
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letters patent: No. 23,704, April 19, i8S9, to William S. Pratt; No. 
224,971, February 24, i3So, to George W. Thomas; No. 243,006, 
May 24, 1881, tp James H. L^angley ; , No; 422,903, Marchii, 1890, to 
Bruno Beaupré; No. 427,301, May 6, 1S90, to Charles G. Deming; 
No. 449>9S9. April 7, 1,891,10 George É,iSinionds; No. 449,964, April 
7, 1891, to George F. SimOnds; No. 449,08, April 7, 1891, to George 
F. Simonda; No. 550,100, -November 10, 1895, to Marie Victor 
Théodore Dubreuil; No. 559,537, May 5, 1896, to Charles W. Pierce; 
No. 574,472, January 5, 1897, to Conrad Bender and Charles G. S. 
Mueller; and No. 585,909, july 6, 1895» to George J. S. CoUins. 
There are two easily distjnguishable and well-defined classes of roUer 
bearings — ^those in; whichjhe main supporting rollers are cylinders or 
wheels, and those in which tfaey are sphères or balls. In the former 
class thèse main rpHers are ordinarily held jn place while in opération 
by axles or journals protruding from their ends which hâve bearings 
in or against rings withirl the roller race. The patents to Pratt, 
Thomas, Langley, Beaupré, and Deming concern bearings of this class, 
and the combinations they disclose fail to anticipate the device of Col- 
lins (i) because the problem of finding and constructing a housing for 
the roller éléments of such bearings is radically différent from that of 
inventinga serviceable cage for balls and their separating devices, and 
(2) because nohe of the devices shown in thèse patents accomplish the 
resuit which Collins sought to reach, and did attain, by the combina- 
tion which he made. It is plain that an operative housing for cylinders 
or wheels used in a roller race would be futile as a housing for sphères 
or balls, and the patents under considération only serve to demonstrate 
this fact. There is not one of the devices shown in them which would 
retain in their \proper relation to their separating rollers, balls or 
spherical rollers, and the combination of Collins would be equally 
useless if an attempt were made to apply it to the main cylindrical 
rollers. Moreover, there is not one of the devices described in thèse 
patents which accomplishes the desideratum which Collins sought to 
reach, and which he did attain. He conceived and perfected a con- 
struction which eliminated ail sliding friction between any of the con- 
tents of the roller race and its side walls. In every one of the patents 
in which cylindrical main supporting rollers or wheels are shown, 
there is a sliding friction between one or more of the contents of the 
roller race and its side walls" when the bearing is in opération. For 
thèse reasons the patents to Pratt, Thomas, Beaupré, Langley, and 
Deming are not entitled to farther considération, and they will be hère 
dismissed. 

The three patents to Simonds describe a construction of bail bear- 
ings in which three séries of balls inclosed in three cages are indis- 
pensable to prevent friction between the walls of the roller race and 
its contents. One cage inçloses the main bearing balls, which protrude 
through it peripherally, and towardths: journal. The two other cages 
are placed between the bearing balls and the side walls of the race, 
and they include two serieS of balls to take the end thrust and to pre- 
vent friction between the housing of the main supporting balls and the 
side walls of the cage. In one of thèse patents a wire cage for the 
bearing balls is disclosed. But this housing is not so constructed that 
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friction between ît and thé side walls can be avoided wîthout the in- 
terposition of other balls at its ends, and there are no rotatable sepa- 
rating devices between the bearing balls. It is a far cry from thèse 
complicated structures with their three cages and their three séries 
of balls, one in the middle of the roUer race to bear the burden of 
the bearing, and one at each end to prevent friction on the side walls, 
to the simple and effective construction of CoUins ; too far a cry 
to deprive him of the crédit of his invention. Not only this, but the 
structures of Simonds show no separating rollers between the bear- 
ing balls, so that they must constantly rub againsteach other and 
against their cage, and his combinations, with ail their complications, 
fail to attain one of the great purposes of Collins' invention. They 
fail to hold the contents of the roller race in such relation that there 
can be no sliding friction between the bearing balls or between them 
and the devices which separate them. 

The patent to Dubreuil reveals a yet more complicated and im- 
practical plan to attain the results which Collins reached so simply. 
It comprises a loose double ring, placed upon the axle or journal, 
and inclosed in a box. In this double ring balls and wheels alternate, 
both of which bear upon the axle. The wheels are journaled on pins 
fixed in the inside of the double ring. To the outer sides of this 
ring other wheels are affixed, which bear against the interior walls 
of the journal box or roller race for the purpose of keeping the ring 
in its place and of preventing friction against the sides of the race. 
Clearly, there is nothing in this double ring, inclosing wheels and 
balls, with its additional set of wheels affixed to its sides to prevent 
the friction of the ring against the side walls of the roller race, to 
anticipate or suggest the simple and practical combination of Collins 
by which the main bearing balls are held in a position where they 
support the bearings and prevent ail sliding friction upon the side 
walls at the same time. 

The structure described in the patent to Pierce has a housing made 
of a perforated cylindrical ring and of two perforated annular rings 
through which the balls protrude and form a rolling contact with 
the four walls of the roller race. The cage is so constructed that 
the balls may be removed from the race in this housing without dis- 
turbing their relation to each other or to the cage. But the cylin- 
drical ring which forms the periphery of the housing is wider than 
the diameter of the balls, so that its edges are inserted in grooves in 
the sides of the roller race, and no roller separating devices between 
the bearing balls are provided, so that there is constant sliding con- 
tact between the housing which is the only separating device in the 
combination and the rotating balls. The construction of Pierce fails 
to anticipate the combination of Collins, because it lacks the roller 
separators and the narrow housing borne upon the bearing balls, 
which respectively prevent sliding friction between the balls and the 
separating devices and ail contact between the housing and the walls 
of the roller race. 

The patent to Bender and Mueller does not answer the daims of 
Collins, because it was not issued until Collins had conceived and per- 
fected his invention. This patent was issued on January 5, 1899, 
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and the. application îor M was filed oh Ndvémber 3, 1896. Cbllins 
perfectedlhis invention as early as iMarch, 1896, i and he applied for 
the patent in suit on July 30, 1896. The Bender and Mueller patent 
is in évidence hère to establish the statutory défense that Collins' 
combination had been patented prior to his invention or discovery 
thereof. U. S. Comp. St. 1 901, p. 3394, § 4920; Act July 8, 1870 
(16 Stat. 208, c. 230) § 61. But it is indispensable to the maintenance 
of this défense that the défensive patent should hâve been issued be- 
fore the patentée under, the patent in suit made his invention. As 
the patent to Bender and Mueller was not issuéd until after Collins 
conceived and perfected his patented device, nor until after he had 
applied for a patent for it, it is neither compétent nor material évi- 
dence upon the issues in this case. Bâtes v. Coe, 98 U. S. 31, 33, 
34, 25 L. Ed. 68; Du Bois v. Kirk, 158 U. S. 58, 64, 15 Sup. Ct. 
729, 39 L. Ed. 895 ; Walker on Patents, § 55, p. 53. 

The first patent to Collins (No. 585,90^) is not an anticipation of 
the claims of his subséquent patent hère uhder considération (i) be- 
cause the applications for the two patents were pending in the patent 
office at the same time, and (2) because the combination described 
and claimed in the second patent is not described or claimed in the 
application for the first patent. This application was fîled on Janu- 
ary 20, 1896, and the patent upon it was issued on July 6, 1897. The 
application for the second patent was filed on July 30, 1896, and it 
ripened into a patent on December 31, 1897. Both appHcations were 
pending in the patent office from July 30, 189Ô, until July 6, 1897. 
The spécification and claims of the application for the first patent 
failed to disclose essential éléments of the combination of the second 
patent, to wit, (i) the housing or cage, and (2) the means by which 
the separating devices and the main supporting balls are secured and 
held in the housing. Evën where each of several applications which 
subsequently ripen into patents to the same inventer discloses ail the 
inventions claimed in ail the applications, and they are ail pending at 
the same time, no one of the applications or patents can be used to 
anticipate any.of the claims of the others which it does not itself claim 
and secure. Ide v. Trorlicht, Duncker & Renard Carpet Co.» 115 
Fed. 137, 14s, 53 C. C. A. 341 ; Walker on Patents, § 180; Westing- 
house Electric & Mfg. Co. v. Dayton Fan & Motor Co. (C. C.) 106 
■ Fed. 724, 726; Sufïolk Mfg. Co. v. Hayden, 3 Wall. 315, 318, 18 
X. Ed. 76; Graham v. McCormick (C. C.) 11 Fed. 859; Graham v. 
Mfg. Co. (C. C.) II Fed. 138, 141. Much less can such an applica- 
tion and a patent upon it which fails to describe essential éléments 
of a combination subsequently patented to the same inventer upon an 
application pending at the same time hâve the efïect of anticipation. 

Much has bêen said in ^argument and written in the briefs to show 
that the tenth claim of the patent in suit is so broad and gênerai in 
its terms that it covers devices in which the main bearing éléments 
are cylinders or wfaeels, and in which the separating devices are not 
rotatable ; and that, when it is read in this way, the combination it de- 
scribes is anticipated by severalof the patents to which référence 
has been made. But the clainis of a patent must be read in the light 
of the spécification which accompanies them. The spécification may 
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âlways be referred to to restrict, though not to expand, the daims. 
And, when this tenth claim is read in the light of thèse famihar rules, 
its true construction limits it to a housing for the balls and the ro- 
tatable separating devices between them described in the spécification ; 
and when it is thus read no anticipatign can be found in the prior 
patents. 

When Collins conceived and constructed the device secured to him 
by the patent hère in suit, the field for improvement in the art he 
was studying was narrow. Bail béarings were numerous and well 
known. Housings for the contents of roller races were common. 
But no housing had yet been constructed which held the main sup- 
porting balls and the rotatable separating devices between them both 
while they were within and while they were without the roller race 
in such a fixed relation to each other, to the housing, and to the 
walls of the roller race that, when the balls were in opération, there 
would be no slidiug friction between any of the walls of the race and 
any of its contents, and no sliding friction between the balls them- 
selves, or between them and the separating devices between them. 
Collins made a combination which first accomplished thèse results. 
His device may not hâve been a great improvement, but it was cer- 
tainly a marked advance in the art, and, in view of the numerous less 
successful attempts to take the step he took which were rewarded 
with patents by the government, and in view of the évident inability 
of those inventors and of the proprietors of mère mechanical skill 
to reach the point to which Collins attained, the title of inventor 
ought not to be denied him. His invention is one of those interme- 
diate steps in the graduai progress of a useful art toward perfection 
which are evidenced by the great majority of patented inventions, 
and it falls within the familiar rules that a new combination of old 
éléments by which an old resuit is attained in a more facile, eco- 
nomical, and efficient way may be protected by a patent (National 
HoUow Brake-Beam Co. v. Interchangeable Brake-Beam Co., io6 
Fed. 693, 707, 45 C. C. A. 544, 557; Seymour v. Osborne, 11 Wall. 
516, 542, 20 L. Ed. 33; Rees v. Gould, 15 Wall. 187, 189, 21 L. Ed. 
39; Thompson v. Bank, 53 Fed. 250, 252, 3 C. C. A. 518, 520; Ide 
V. Trorlicht, Duncker & Renard Carpet Co., 115 Fed. 137, 143, 53 C. 
C. A. 341), and that, where the advance in the art is graduai, and 
several inventors maké valuable improvements and form différent 
combinations, which accomplish the desired resuit with varying de- 
grees of success, each is entitled to his own combination, so long as 
it differs from those of his competitors, and does not include theirs 
(National Hollow Brake-Beam Co. v. Interchangeable Brake-Beam 
Co., 106 Fed. 693, 712, 45 C. C. A. 544, 563; Railway Co. v. Sayles, 
97 U. S. 554, 556, 24 L. Ed. 1053 ; McCormick v. Talcott, 20 How. 
402, 405, 15 L. Ed. 930; Stirrat v. Mfg. Co., 61 Fed. 980, 981. 10 
C. C. A. 216, 217; Griswold v. Harker, 62 Fed. 389, 391, 10 C. C. 
A. 435, 438; Adams Electric Co. v. Lindell Ry. Co., yj Fed. 432,- 
440, 23 ce. A. 223, 231; Ide V. Trorlicht, Duncker & Renard 
Carpet Co., 115 Fed. 137, 143, 53 C. C. A. 341). 

The combination of claims 5, 7, 8, 9, and 10 of letters patent No. 
595,696 was new, it was useful, it was the product of the intuitive 
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genius of an ipventor. Thèse claims are înfrînged by the <îevice 
cbnstruct'ed in àccordance with the description in îetters patent No. 
621,219, tô George A. Bùrwell, which the défendant is using, and 
the decree below is affirméd. 



DOIG V. MORGAN MACa, 00, 

/(Circuit Court o£ Appeals, Second Circuit April 16, 1903.) 

No. 109. 

1. PATENTS-rANTICIPATrON. 

Anticfpation Is not avolded by the fact that the antlclpating patent 
■was granted to the same patentée. 
3. Same— EviDKNOB OB' Invention — Commekciai, SuccbsS. 

The commercial ^uccess of a compllcated machine, covered by a pat- 
ent containlng a large number of clalins, Is not persuasive évidence, in 
Itself, that a single élément or part of the machine involves invention. 

8. Samb— Box-NAiLiïia Machine. 

The Smith & Doig patent, No. 342,268, for a box-nalling machine, 
claims 5 and 6,' held vold foi- lack of patentable Invention. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. - 

For opinion below, sec 117 Fed. 305. 

This cause cornes hère upoc appeal from a decree of the Circuit Court, 
Western District of New York, dismlssing, the bill. The suit was upon 
United States patent No. 342,268, May 18, 1886, to Wm. 9. Doig, assignée 
of Smith & Doig, for improvements in box-naillng machines. This patent 
and ahotber were declarédupon in the action, of Doig v Sutbérland (C. G.) 
87 Fed. 991, and claims 1, 3, 5, and 6 were held valid ajii Inf ringed. Upon 
the strength of the décision in the Sutherland Case, a prelimlnary injunctlon 
was granted in the case at bar. (C. 0.) 89 Fed. 489. Ûpon appeal this court 
affirméd that decisioû without pas^ing upon the merits, leavliig ail questions 
relating thereto to qome up on ftppeal from decree on final bearing. 33 C. 
0. A. 683, 91 Fed. 1001. 

Wilson W. Hoover, for appellant. 
F. F. Church, for appelleè. 

Before WALLACE, LACOMBE, and COXE, Circuit judges. 

LACOMBE, Circuit Judge (after stating the facts). The invention 
relates to improvements in box-nailing machines, and has référence, 
as the spécification statps, "i,o the nail receiving and distributing de- 
vice, and to the nail condi^cting and driving mechanism." Box-nail- 
ing machines are complicated structures, with many parts, performing 
many différent functions, as may well be jsupposed when it is under- 
stood thàt, at one end qf the machine, nails are loosely thrown into a 
hopper or nail-supply pan, and from another end boxes are removed, 
into which the nails hâve been properly driyen at regular spaces. The 
machine itself arranges the nails, head up, in the nail-suppïy pan, passes 
them on to nailways, down which they move till they are arrested by 

K 1. See Patents, vol. 38, Cent. Dlg. f 79. 
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a stop which transfers them into a chute, through which they are 
dropped to a nail box or chuck, which holds them in a proper position 
above the part of the box which is to be nailed, whereupon a punch 
descends and drives them home. To describe this intricate mass of 
mechanism in détail, the spécification consumes 620 Unes, and its text 
is illustrated by 37 dfawings. There are 24 claims. 

The following excerpts from the description refer to the subject- 
matter of claims 5 and 6: 

"The nalls [are] discharged from the channels [of the nail-supply pan] and 
carried down the nailways, p2, formed between the pairs of plates, Pi, P-, 
constituting the nailways, p2. The séries of plates, Pi, are bolted or con- 
neeted to a rectangnlar frame, P*, which Is held rigidly in position laterally 
by means of extensions, Ps, forming part of the rear bar of the said frame, 
P*. The extensions, Ps, are plvoted in brackets, ps, p*, formed on or afflxed 
to the framing, p. The séries of plates, P^, are bolted or connected to a 
rectangular frame, ps, the front and rear bars of which, ps, p», rest against 
and slide upon the front and rear bars of the frame, P*. The frame, Ps, 
and its plates, P^, are retained in position laterally by means of adjusting 
screws, P», P^, tapped into lugs, P^, formed on the faces of the end pièces 
of the frame, P^. ïhe front ends of the screws, P«, P^, bear against the 
end portions of the frame, Pf. By slackening or withdrawing one or other 
of the set screws, pe, P', and forcing up the opposite ohe of said pair of ad- 
.lusting-screws, the width of the nailways, p2, will be regulated to accommo- 
date any size or grade of nail." 

A brief description of an attachment devised "for the purpose of 
rocking the frames, P*, P°, every time it is desired to feed a nail," 
and "which causes the outer end of the feeding-mechanism to be raised 
and lowered alternately every time a nail is fed through the device, 
in order to facilitate its passage," need not be quoted, since it forms 
thé subject-matter of the twenty-third claim, which is not hère in con- 
troversy. The two claims in suit are : 

"(5) The comblnation, in a nail-feeding mechanism, of a frame or support 
provlded with a séries of way-plates with a second frame or support, also 
provided with a séries of way-plates, the way-plates of the, said frames or 
supports being arrangea to act in pairs to form nailways, one séries being 
adjustable in relation to the other laterally, substantially as and for the pur- 
pose set forth, 

"(6) The combination, with the nail-feeding mechanism, of a pair of way- 
plate supporting frames, adjustable laterally one to the other, and the frame- 
adjusting screws, substantially as shown and described." 

The state of the art, and the measure of advance which the device 
covered by thèse claims discloses, may be taken entirely from the 
testimony of complainant's own experts: 

"Olaim 5 is for a combination of way-plates arranged in pairs, the mates 
of each pair being respectively secured to separate frames or supports, and 
thèse frames or supports made adjustable, one to the other, whereby to ad- 
just the mates of each pair of way-plates toward or from each other simul- 
taneously, to regulate the width of the nailways or channels between them. 
Hitherto, se far as I hâve been able to ascertain from an examlnation of the 
state of the art as shown in prior patents, no device was known whereby 
to adjust a séries of way-plates (coijsistlng of the mates of each pair) ail 
at once. As I understand it, way-plates forming nailways were not new 
at the date of thls invention, nor were adjustable way-plates new. For the 
most part, they were made adjustable, but, when so made, were only adjust- 
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able by 'sepétïfetesd|ews foreach way-plate Indtvidually; tltat Is, one plate 
of each pair being. ac(justftble, and the other rigid. The Invention desoribed 
In thls clalna is'for arranging the way-plâtesjn séries, and making one séries 
adjùstàble in relation ,to iiiè' other, sHbstàntlaUy as set forth in the spécifi- 
cation. * * *:îFhïs lé ttie firet Instance; àè 1 understand It, In which nall- 
ways formea of* pairs: of plates arrangea Inl séries are so constmcted as that 
the whole séries may bp adjusted simultaneously. « « * i wish to em- 
phasize the value of carrylng the way-plates of the feeder on trames, and 
adjusting the rràméS at bné' opération, by 'whîeh means a haïr may bé in- 
serted at any place In the way-plates of the feeder, and the adjustment be 
then efCected at one opération^ whereupon it will be found that every part 
of every nail channel of the feeder is properly adjustéd. The nail may be 
Inserted at any part of any çharinel, and, after the adjustment Is efEected, 
every other part d^ every nt^ll channel will-be found tohave been correctly 
adjusted. .*". * * Clalm 6 rela|tes to the wayrjjlate suppbrting f rames, which 
sijpporting framep each carry oiie set of the mates of way-plates constituting 
the boundary of '^e nail oharfnèïs fthrough -which the nails move point down- 
ward, hangirig by the teàd], said, f rames bèing arrangea for adjustment in 
relation to eaph ôther for adjusting the widtli of the nailways of the feeder; 
and the invention describedconsists in tl^e pombination,itvith the nail-feeding 
mechanism and , sàld f raines of frame-'adjustîng gcrews, substantially as 
shown and despribèd. .Bbiled down into its simplest fbrm, the invention 
conslsts in a pair of iramé^', each frame carrylng one séries of way-plates, 
and a serew adjùstnxént for , adjusting the width of the nail channels be- 
tween the wayTplates, ail at once. * * ,* It was not new at the date of 
the patent In suit to provide à rnaChine for automatically feeding nails to the 
nall-driving mechanism, with way-plates which were individually and sep- 
arately adjustable;, but this fçature, although old at the time of the patent 
In suit, was the profltict of thé patentées of the patent in suit, and fully de- 
scrlbed," etc., "In their patent Kb.. 276,639, dated May 1, 1883." 

If the feature reférred tô were old ànd aiready patented at the time 
of the patent in suit, it makes no différence that such other patent 
issued to the same patentée. This suit is brought solely upon the 
later patent, and the earlier one was outstanding against it when it 
was issued, Underwood v. Gerber, 149 U. S. 224, 13 Sup. Ct. 854, 
37L. Ed. 710, 

From thèse excerpts, it is manifest that the new device of the fifth 
and sixth claiifiïs is a very simple one. Before the patent there were 
nailways consisting of a séries of plates brought so close to another 
séries of plates that the na^ils >yould hang down between each pair 
of plates, supported by their headé; and, of thèse, one séries was 
made individually adjustable, sO as to conîorm tTie space between each 
pair of plates tp, nails of différent sizes. When a change of adjustment 
was réquired, éàch plate ôf the movable séries was itself adjusted. The 
only irtiprovemènt has been to fasten each plate rigidly to a movable 
frame, so that movement of the frame wbuld move ail the plates of that 
séries at on^îè. " It is-an'improvement, because it saves time. How 
much time isthùs sayed is, not entirely clear, upon the record. 
Whether or not the saving is important would dépend, of course, upon 
the number of times it might, in the courseof opération, become neces- 
sary to change the size of the nails used; • But whether it 'were greater 
or less, the mà'jprity pftfte court isire. of the Opinion that the device 
employpd to effjBCt it is a siiîiple and . ot)viou.s .mechanical contrivance, 
quite within the. intelUgence of ithe ordinary skilled workman to pro- 
duce, and that it does not discloée 'patentable invention, under the 
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authorities. As to a "device for separating the two sets of rolls of a 
double roUer-mill by one movement," it was held that it "required no 
invention to connect the shaft by which the cams in one movable roU 
were operated simultaneously with cams of the other movable roU 
in a double mill. The ordinary and well-known device by which ail 
the bolts in an iron safe door are shot by the movement of a single 
lever seems fully to anticipate whatever there is in the second claim 
of the Odell patent." Consolidated Roller Mill v. Barnard & Leas 
Co. (C. C.) 43 Fed. 527. The Court of Appeals in the Sixth Circuit 
had before it a patent for a letter file composed of two parallel wire 
arches, rotated simultaneously. The court approved the décision of 
the judge who heard the cause at circuit, expressed thus : 

"The expert testified that the principal différence between the opération 
of the single file and that of the double file consisted in operating the vibrat- 
Ing wires of the latter simultaneously by means of Connecting mechanlsm, 
and that, considered as an abstract principle, he did not regard the Connect- 
ing of two old devices to operate simultaneously as Invention, when the opér- 
ation and function of each in their connected relation was the same as that 
performed by each when used singly. The expert was right in the view thus 
expressed." Oflice Specialty Co. v. Globe Ce, 23 C. C. A. 242, 77 Fed. 465. 

In a case which involved devices for simultaneously lifting two 
pulleys, over which a cable was running, this court said : 

"If it is of importance simultaneously to raise two disconnected but ad- 
ja;cent objects of comparatively small size, which can be accompllshed by 
a small expenditure of force, it would seem natural to connect thém by a 
rod, and also that the experiment would be withln the ordinary scope of the 
mechanlc who is in charge of the work of construction." Mayor of New 
York V. American Cable Eailway Co., 17 C. C. A. 467, 70 Fed. 853. 

See, also, Aron v. Manhattan Ry. Co., 132 U. S. 84, 10 Sup. Ct. 
24, 33 L. Ed. 272. 

It sometimes happens that devices which are extremely simple, 
and which seem so obvions an application of common knowledge as 
to preclude their classification as inventions, are nevertheless shown 
by the testimony to possess patentable novelty. When it appears that 
the improvement, slight though it was, led from failure to success ; 
that, though failure was appreciated and success sought for by skilled 
mechanics, no one before the patentée hit on this way to secure it; 
and that, when the improvement was made, it was generally accepted 
and the patent for it respected by those practicing the art— courts are 
constrained to hold that the simple device is a patentable invention. 
Schenck v. Singer Mfg. Co., 23 C. C. A. 494, 77 Fed. 841; Bruns- 
wick-Balke Co. v. Thum, 50 C. C. A. 61, m Fed. 904. The record 
in this case, however, is not persuasive to such a conclusion. If it 
be conceded (and we do not intend to hold that the évidence requires 
such concussion) that ail the complainant contends for in that regard 
is true ; that ail prior box-nailing machines were failures ; that the 
machine of the patent was the first practical and commercially suc- 
cessful one; that it was accepted by the art, and has since monop- 
olized the field — nevertheless such évidence is not helpful to a solu- 
tion of the question presented on thèse two claims. There is noth- 
ing to show that this minor improvement in one part of the machine 
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contribttted at ail to any such far-reaching resùlts. Speaking of the 
prior State bf the art concerning the adjustment of the way-plates, 
complainaiît's expert is careful to "emphasize the fact that this feeder 
way-plate construction is combined with other éléments insuring the 
-proper delivery of the nails thereto,,and the proper cutting eut or 
cutting off of the nails into the chutes of the nail boxes. In other 
words, a nail pan must be provided which will bring the nails in séries 
to the way-plates of the feeder, suspended by their heads in proper 
position to be delivered to the nailwàys of the feeder, for, if the nail- 
ways of the feeder be not continuously and properly supplied with 
nails in proper position to be conducted thereto, the machine will not 
operate properly. In other words, we are dealing hère with an 
entire organism, to wit, a feeding device for inevitably bringing the 
nails in proper supply to the chutes, so that the feeding mechanism 
and the nailing niechânism will operate in harmony." Thèse two 
claims, however, do not include the nail-supply box, nor the devices 
for securing passage from that box to the nailwàys, nor the devices 
for cutting them out at the end of the nailwàys and delivering them 
to the chutes, nor the nail chutes, nor the nailing mechanism. Of 
the 620 lines of the spécification, barely 25 deal with the construc- 
tion and opération of the nailwàys; and, for aught that the record 
discloses, the meritorious features of complainant's box-nailing ma- 
chine may lie wholly within the other parts of the completed struc- 
ture. In the opinion of the majority of the court, there seems to be 
no reason, therefore, to modify the conclusion above expressed that 
the improvement covered by the fifth and sixth claims does not 
disclose any patentable invention. 
The decreé of the Circuit Court is afïirmed, with costs. 



UNITED STATES BNVELOPB CO. v. SHERMAN ENVELOPE CO. et al. 

(Circuit Court of Appeals, First Circuit. April 28, 1903.) 

No. 445. 

1, FatEnts-tInfringbment— Ekvblopb Machines. 

The Heywood patent, No. 420,782, for Improvements In machines for 
maklng envelopes, claims 14 and 15, whIch relate to mechanism for dis- 
charglng the completed envelope from the folding box, are limited to the 
spécifie mechanism shown, the essential feature of which is the mount- 
Ing of the front flap folder on a movable support, by means of whlch 
It is raised after the folding, opération, leaving an aperture through which 
the envelope is dischargedi As so construed, such claims are not in- 
fringed by the machines of the Sherman patents, Nos. 648,6T4 and 
672,919. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Louis Southgate, for, appellant. 
George O. G. Coale, for appellees. ; 

Before PUTNAM, Circuit Judge, and AIvDRICH and BROWN^ 
District Judges. 
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BROWN, District Judge. This appeal présents questions of in- 
fringement of claims 14 and 15 of letters patent No. 420,792, dated 
February 4, 1890, to Charles H. Heywood. The claims relate to 
mechanism for discharging an envelope from the folding box. As 
was stated in the opinion of the Circuit Court (116 Fed. 200): 

"Before the Heywood inveution the envelope was delivered from the folding 
box either over the folders or by lowering the bottom of the box. In the 
Heywood devlce the envelope is discharged through a small opening between 
the under slde of the front flap folder and the edge of the folding box. This 
opening is obtained by mountiug the front flap folder on a swiuging frame or 
movable support." 

The complainwit's brief says of the Heywood improvement : 
"The essence of the improvement consists in the movable support for the 
front flap folder, and In the motion given to the front flap folder and its 
movable support, comprising the lifting of the same from the edge of the im- 
movable bed, the dwell in this position for the delivery, the forward and 
downward delivery under the movable support, and the return of the movable 
support to the edge of the bed to close the aperture between the movable 
support and the bed in time to receive the next blank." 

The front flap folder described in the complainant's patent is a 
hinged part turning on its own axis, and comprising the axis or 
cylindrical shaft and a projection therefrom of suitable shape to 
fold the front flap of an envelope. This front flap folder is substantial- 
ly of the same construction and mode of opération as those of the 
prior art. The Heywood invention relates solely to means for dis- 
charging the envelopes after folding. In old constructions, at this 
time, the front flap folder formed an obstruction to the latéral 
discharge of the envelope. It was old to create an opening between 
the edge of the folding bed and the front flap folder, by dropping 
or tilting the bed, and to discharge the envelope laterally through 
the opening, as in the patents to Smyth, No. 91,575, to Pittman, 
No. 235,453, and to Rheutan, No. 385,524. Heywood created an 
opening by lifting the front flap folder away from the folding bed. 
Using a solid, immovable folding bed, he mounted his entire front 
flap folder and its journals upon a movable block located in an 
aperture in the table and abutting upon the edge of the folding bed. 
This block was mounted upon a swinging frame, whose movements 
lifted bodily the block and front flap folder away from the edge of 
the folding bed to permit a discharge of the envelope, and restored 
it to its original position for the folding. Heywood's front flap 
folder was given, in addition to the old movements for folding, a 
new or lifting movement for the création of an aperture. 

The complainant's brief lays much stress upon the "Heywood 
method of delivery," but does not make clear distinctions between 
a method of delivery and mechanism for delivery, nor show substan- 
tial difïerences between a delivery under the front flap folder through 
an aperture created by lowering the bed, as in Rheutan's patent, and 
a delivery under the front flap folder through an aperture created by 
lifting the front flap folder from the bed. The criticism of the former 
"method of delivery" is merely that it sacrifices the advantages of 
a solid, immovable folding bed, and introduces a factor of inaccuracy 
122 F.— 30 



466 122. FEDERAL BBJffORTBa. 

due to the iwearof'the actuating connections and variecl positions as- 
sumed by the moViable bed. The; comparison is rather of mechanisms 
for producing an exit than of the advantages of one exit over those 
oi the other. 

The probiem being to get the foided iblank out of the folding box, 
and it being old to create an aperture by moving the bottom away 
from the side, we do not think that Heywood is entitled to cover 
broadly the création of an aperture by moving the side away from 
the bottom. It was old to nlount the bed upon a movable support 
for the purpose of creating an aperture, and there was certainly no 
broad inventive conception in transferring the movable support from 
the bed to thé side bf thé box for the same purposé.* 

The défendants hâve also succeeded in providing an aperture for 
the exit of the envelope substantially resembling thàt of the com- 
plainant's device. We are of the opinion, however, that the com- 
plainant's patent cannot be construed to cover broadly ail means 
for providing an exit at this place. The claims cover spécifie com- 
binations for efïecting this purpose ; and the true question is not, 
hâve the défendants succeeded in accomphshing similar results, but 
hâve they donc it by means which are substantially équivalent ? We 
are of the opinion that, though the défendants hâve adopted a point 
of discharge for the envelope which is substantially the same as the 
complainant's, they make an aperture at this point by means which 
are novel and original, and,' considered as means for efïecting the 
same resuit, mçchanically diflferent and superiof. The machines of 
complainant and défendants "lack that identity of means and identity 
of opération which must be combined with identity of resuit to con- 
stitute infringement." Kokomo Fence Machine Co. v. Kitselman 
(March 23, 1903) 189 U. S. 8, 23 Sup.! Çt. 521, 47 h. Ed. . 

The défendants' discharging mechanism is described in letters pat- 
ent to Sherman, No. 648,674 and No. 672,919. The front flap folder 
of the Shermari machine is a solid bar which is journaled in stationary 
bearings upon: à table, and which has the ordinary movements of 
front flap folders in folding and releasing the envelope. Considering 
the front flap folder as a part containing not only a folding wing to 
engage the envelope blank, btft an axis upon which it moves for the 
folding opération, it is apparent that Sherman's folder has no mov- 
able support. It is a solid: casting; and its bearings rest on a solid, 
immovable support, unlike the; bearings of the complainant's device, 
which rest upon a movable support. 

We think that the peculiarity and novelty of the Sherman folding 
mechanism lies in a novel constructioa of a part which is designed 
to perform the old opérations of a front flap folder, and is also so 
shaped as tô afiford an aperture for the exit of the envelope. While 
it may not'be «orrect tosay that the aperture for the discharge of 
the envelope is made bysimply çutting away the under side of the 
old front flap folder, yet we think it is correct to say that the de- 
fendants secured the desired. exit by the use of a front flap folder 
of novel construction, having a discharge aperture. The défendants 
use a solid casting having a journal at each end, a folding wing ex- 
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tendîng radially from one side, and a bead portion extending be- 
tween the journals. It is the crank feature which furnishes the 
aperture. After the Sherman front flap folder bas operated to fold 
an envelope blank, its motion upward is identical with the ordinar); 
releasing opération of the old folders, and when it has reached the 
upward position an aperture is disclosed. This aperture is due en- 
tirely to the pecuUar construction of the Sherman folder, and not to 
any peculiar movement given to it by an independent part. 

We are of the opinion that, upon a proper construction of claims 
14 and 15, there is no infringement. Comparing the two devices, 
not in respect to the point of exit, but in respect to the means by 
which an exit is secured, it is clear that the défendants' organizàtion 
involves an original conception, is meritorious and ingénions, and 
not an infringement. 

The decree of the Circuit Court is affirmed, with costs. 



HOCKE et al. t. NEW YORK CENT. & H. R. R. CO. 

(Circuit Court of Appeals, Second Circuit April 9, 1903.) 

No. 115. 

1. Patents — Invention — Mbans fob Preventing Loss of Goods in Shipme.nt. 
The Mocliridge patent, No. 493,595, for means for securing raiiroads 
and sliippers against loss of freiglit, consisting of a System of nurnbering 
applied to the cars and pacliages, the duplicating of the numbers on 
checlis and shipping receipts, and a temporary réceptacle on the car 
for holding the checks in loading, is void on its face for lack of patent- 
able invention. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
For opinion below, see 117 Fed. 320. 

Arthur v. Briesen, for appellants. 
Robert J. Fisher, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALÏvACE, Circuit Judge. Error is assigned of the decree of 
the court below adjudging the patent in suit void upon its face 
because the subject-matter was destitute of patentable novelty. The 
patent is for "means for securing raiiroads and shippers against loss 
of freight," and was granted Joseph Babbitt Mockridge, March 14, 
1893. 

The object and gênerai nature of the alleged invention is thus 
stated in the preamble: 

"The object of the invention Is to provide a new and Improved means for 
securing raiiroads and shippers of merchandise against loss of freight, by 
preventing the merchandise from being sent to wrong places, and keeping a 
record of the merchandise loaded into a railroad car, so that it can be easily 
traced, uirtJl it flnally arrives at its proper destination." "The Invention 
consists in means by which tbe shipping of the merchandise Is controlled 
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in such a-manner asto preyent the merchandlse from being loaded iuto tbe 
wrong.caicï|;,t theshlpplng station j and, secondly, in case it should happen 
that a package Is wrongly loaded Into a car, then to deteet at once tlie re- 
spective car into whlch it was' wrongly placéd." 

The clainis.bfthe patent are as foUows: 

"(1) The means for securing agalnst loss of fretght consistîng of a receipt 
or other like document containing characters indicating the car designed 
to receivc the nierchandise, a sépara te independent check or ticket contain- 
ing duplicaté characters of'the ones on the said receipt so that the check 
and receipt control: each othei", and a réceptacle held temporarily on the car, 
and adapted to receive the ticket, bearing the number of the car on which 
the réceptacle Is held, the ticket being deposlted in the réceptacle at the time 
the merchandise indicated on tbe ticket is loaded in the car, substantially 
as shown and descrlbed. 

"(2) The means for securing agalnst loss of freight, consisting of a ship- 
ping receipt, way blU, or other like document containing characters indi- 
cating sériai numbers and the number of the transportlng médium, a sepa- 
rate independent ticket or check containing duplicaté characters of the ones 
on the said receipt, so that check and receipt control each other, and a ré- 
ceptacle placed temporarily on the numberëd transportation médium to re- 
ceive the correspondingly numhered ehecks or tickets at the time the mer- 
chandise indicated by the sériai number on this ticket is placed in the corre- 
sponding transportlng médium, substantially as shown and described. 

"(3) The means for securing against loss of freight, consisting of a receipt 
or other like document containing characters indicating the car designed 
to receive the merchandise, and characters to designate the merchandise to 
be shipped, and a separate independent ticket or check containing sets of 
characters whlch are a duplicaté of the characters on tlie said receipt or doc- 
ument, substantially as shown and described." 

The means described in the spécification may be briefly summarized 
as foilows: (i) The cars upon which the merchandise is to be ship- 
ped are numberëd, the numéral upon each car designating a particular 
destination; (2) a shipping receipt prepared at the shipping office 
containing besides the usual descriptive matter the number of the car 
into which the package is to be loaded, and designating thé package 
by a given number; (3) a check prepared simultanéouslv with the 
shipping receipt, containing the nurnber of the car and the numbers 
of the packages ; (4) a removable box! placed uppji' the car for re- 
ceiving the ehecks of the merchandise loaded into it. The shipping 
receipts may be numberëd in sériai order, when Several packages 
are to be sent to the same address, according to the order of the 
réception of the packages, and when this is donc the check is num- 
berëd correspondingly. 

Thèse means are used as foilows: The trdckman, who has say 
three or four packages of merchandise 'to deliver to a particular car, 
receives from the shipping office the bheck which tells him to which 
car to take them. He takes them to that car, and deposits the check 
in the removable box. When the several cars hâve been loaded, 
the removable boxes are examined by the clerk in charge of the 
station, and the ehecks thereiri are compared with the shipping re- 
ceipts. By this examination, if the truckman has made an error 
and delivered the packages into the Wroiig car, the error is promptly 
detected. The spécification mentions further means, consisting of a 
printing apparatus to be used* for prititing upon the shipping receipt 
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and the check simultaneously the corresponding descriptive matter. 
As this apparatus is not made a feature of any of the daims, it is to be 
regarded as nonessential. 

It is as difficult to classify the subject of the patent as it was in the 
case pf Jacobs v. Baker, 7 Wall. 295, 19 L. Ed. 200, and Munson v. 
Mayor, etc., 124 U. S. 601, 8 Sup. Ct. 622, 31 L. Ed. 586; but 
whether the patent is to be regarded as one for an improvement in 
an art, or as one for a machine, we are of opinion that it discloses 
nothing of patentable novelty. It purports to disclose to the public, 
and especially to that part of the public engaged in the business oÉ 
shipping and transportation, an improved method of preventing and 
rectifying mistakes in the transaction of their business. Such im- 
provements generally suggest themselves as their necessity becomes 
apparent to the inteUigent and enterprising men who usually con- 
duct this kind of business, and it would be surprising, indeed, if 
the long and extensive expérience of forwarders and carriers had 
not discovered so obvious a method as that which is disclosed. What 
the patentée seems to hâve done has been to provide évidence that 
a certain parcel or lot of merchandise has been deposited in a prc- 
determined place, or, if it has not been deposited there, to dénote at 
what other place it has been deposited. There are various ways of 
doing this, so familiar that the court can take judicial notice of 
them. One is by having the person with whom the parcel is de- 
posited préserve a record of it, to be returned for examination to 
the sender. Another is by having a record kept by a tallyman. 
Another is by having the truckman or other person making delivery 
return a voucher from the receiver to the shipping clerk. A commoii 
instance is that adopted by express companies who provide their 
expressmen with a book in which, when the parcel is dehvered at a 
store or house, the receiver signs his name. The patentée has pro- 
vided a box in which the truckman is to deposit the voucher in- 
stead of returning it to the shipping clerk, and has located it at the 
most convenient place, and where there is the least likelihood of his 
making the mistake of depositing the voucher in the wrong one. 
Ail this évidences good judgment upon the part of one who is ex- 
perienced in the particular business, but it does not rise to the level 
of invention. 

The decree is affirmed, with costs. 
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. TJNITHD STATES PEG W0OD, SHANK & LEATHBR BOARD CO. T. 
B. F. STUETEVANT CO. 

(Circuit Court, D. Massachusetts. March 2S, 1903.) 

No. 1,595. • 

1. Patents— AjïTicipATiON-^CoNSTRUCTioN of Claims. 

Anticipation is not avolded b3> the fact that tlie machine of the patent 
Is capable of a use whîch' tliàt alleged to antlcipate was not, where sucb 
capaclty Is not referred to In the claims, whlcli cannot be expanded be- 
yond their terms. > 

8. BAMB^AnAi.QGon» Use. 

Where the princlple of opération of two machines is the same, aud 
they are èmployèd for the ëàme purpose, one may be an anticipation of 
- the othef, although tbè material operated on is différent. 
8. Samk— Machine for CuttInq Bhob-Shakk' Stipfbnbrs. 

The Lewis patent No. 607,602, for a machine for cutting shoe-shank 
stiffeners, clalm 3, AeW Yol^ for anticipation. 

4. Same— Anticipaîuon. 

While a patentée Cannôt ènlarge the scope of his invention by référence 
to a functlon of 'his machine not mentioned in his claims, yet the actual 
opération of the machine may be shown by other parties as bearing on a 
question of anticipation. 
Sw Same— Machine fok Cutting Shank-Pieces. 

The Lewis patent No. 675,661, for a macliine for cutting shank-pieces 
for shoes, claims 1, 2, 3, 4, 12, and 19, held void for anticipation, as dis- 
cioslng no patentable Improvement over the mechanlsm of the machine 
' Of clalm 3 of the prior Lewis patent No. "607,602. Claim 15, which in- 
cludes a mechanlsm for feeding the material to be eut, construed and 
held not infrlnged. 

In Equity. Suît for infringement of letters patent No. 607,602, 
for a machine for cutting shoe-shank stifïeners, granted to George 
Ezra Morton Lewis, July 19^ 1898, and No. 675,661, for a machine 
for cutting -shank^ieces, granted to J. Lewis, June 4, 1901. On final 
hearing. 

James E. Maynadier and George A. Rockwell, for complainant. 
Elmer P. Howe and Benjamin Phillips, for défendant. 

HALE, District Judge. This suit is brought for infringement of 
United States letters patent No. 607,602, dated July 19, 1898, to 
George Ezra Morton Lewis, for a machine for cutting shoe-shank 
stifïeners, and of United States letters patent No. 675,661, dated 
June 4, 1901, to J. Lewis, for a machine for cutting shank-pieces. 
The complainant contends that the inventions of both patents hâve 
been conjointly used by the défendant. 

The daims put in issue by this suit are claim 3 of No. 607,602, and 
claims i, 2, 3, 4, 12, 15, and 19, of No. 675,661. Claim 3 of No. 
607,602 is as foUows: 

"In a machine for cutting shoe-shank stifCeners, the combinatlon with the 
cutting block, the knives, and the cam, h; of the reciprocating holder, I, 
intermediate of the knives, the lever, e', pivoted to the frame, the rods, h', 
Connecting the holder, 1, wlth the lever, e', the roller, o', on the extremity of 
e', and the spring, g', for pressing the roller, o', agalnst the cam, h, sub- 
stantially as set forth." 

If 2. See Patents, vol. 38, Cent Dlg. § 89. 
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The défenses in the case are anticipation and noninfringement. 
The claim covers the combination of the cutting block, knives, holder, 
and actuating mechanism for the holder, of which a detailed descrip- 
tion is given. The machine as described in the spécification and 
claim is evidently intended for the purpose of cutting the stifïener 
or shank between the two oblique knives, but it is true that by simple 
adjustment the machine may be made to eut between the knives 
either shank stifïeners or a pièce of waste. It appears that the ma- 
chine has been generally used to eut waste pièces between the knives. 
The knives operate simultaneously, as appears from the drawing and 
from the model, although no statement of this simultaneous action 
is made in the claim. 

On the question of anticipation, the défendant refers to several pat- 
ents shown in the prior patented art, but the leading question of an- 
ticipation is raised by the so-called Pulsifer machine. The testimony 
shows that, in 1892, J. Roak Pulsifer, of Auburn, Maine, had con- 
structed for him a shank-cutting machine for cutting shank pièces 
with beveled edges from strips of leather board. The original ma- 
chine was burned in a fire in 1892, but a large number of parts of 
the original machine hâve been found and are offered in évidence; 
a model of the machine, which présents it as in actual use, is before 
the court. The testimony convinces the court that the machine was 
in actual and continuons use during several months of the year 1892, 
and that it eut during that time about 15,000 shanks every working 
day. The machine is a double machine. It consists of a frame 
mounted on legs, carrying two main shafts connected together, oper- 
ating two independent knives for cutting shanks. A cutting bed was 
provided, in which the original zinc-cutting block was secured, and 
two knives were made to slide simultaneously in paths obliquely in- 
clined to each other and to the cutting bed. The knives were car- 
ried by carriers mounted on slides, which reciprocate in guides, and 
are actuated by cams mounted upon the main shatt. The cams oper- 
ate simultaneously, and force the knives into the strip to be eut. 
Springs are employed to withdraw the knives after they hâve been 
forced downward to make their cuts. There are no intervening con- 
nections between the cams upon the main shaft and the knife frames, 
the cams acting directly upon the knife frames. In the center of 
the shaft is an eccentric for actuating the holder, which engages the 
material between the knives, and holds the same during their cutting 
action. The features of the machine are a cutting bed, simultaneous- 
ly-acting, oblique cutting knives which move towards and from the 
cutting bed to eut out a shank from the material thereon, a holder 
for holding the material during the cutting action bf the knives, 
and means for actuating the holder from the main shaft. The ma- 
chine was not provided with any : f eed-roll, or any means for f eeding 
the materiaL The material was fed by handi 

In attempting to differentiate the machine made under claim 3 of 
the Lewis patent from this Pulsifer machine, the attention, of the court 
is called by the complainant to the fact that the knives of the Pulsifer 
machine are constructed and arranged solely for cutting shank-pieces 
between them, and that it cannotbe arranged to operate in any other 
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manner; whereas the machine of the Licwis patent bas the capacity 
of adjustment in suph a way as to eut waste pièces from the veneer 
between the kniyes, But the daim at issue in this suit is silent 
as to whether the knives eut waste pièces pr shanks from the veneer 
between them. In the construction of Ki patent, the claim is the vital 
thing to be considered. The Lewis ; machine has a capacity for ad- 
justment .which the Pulsifer machine did not hâve, but that capacity 
for adjustment forms no pa.rt of the claim in issue, and is not referred 
to in the claim, and cannot now be imported into it for the purpose 
of enlarging and changing its gênerai meaning and scope. It is well 
settled that, "when the terms of a daim are clear and distinct, the 
patentée in a suit brought upon the patent is bound by it. * * * 
He can claim nothing beyond it." Judge Coït has very fully com- 
mented upon this principle of the patent law in Goodyear Shoe 
Machinery Co. v. , Spaulding, 49 C. C. A. 88, iio Fed. 400. The 
Suprême Court hâve also discussed it in The Keystone Bridge Co. v. 
Phœnix Iron Co., 95 U. S. 274, 24 L,. Ed. 344. It is urged, toc, 
that in the Pulsifer machine the knives are forced forward by cams 
and retracted by springs, while in the Lewis machine the knives 
are actuated positively in both directions by Connecting rods. But 
the claim at issue in the Lewis patent does not contain any référ- 
ence to the means for actuating the knives, but leaves it to be in- 
ferred that suitable means should be employed. Great stress is also 
laid upon the fact that the Pulsifer machine acted only upon leather 
board and not upon wood, but this présents no vital différence. The 
principle of opération of the machine is precisely the same upon leath- 
er board as upon wood, Mr. Justice Gray, in the Locomotive Truck 
Company Case, no U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222, clearly 
States the well-known principle that the application of an old process 
or machine to a similar or analogous subject, with no change in the 
manner of the application, and no resuit substantially distinct in its 
nature, will not sustain a patent. After an examination of claim 3, 
and the spécification and models of this Lewis patent, and a careful 
study of the Pulsifer machine, the court comes to the conclusion 
that the Pulsifer machine clearly anticipâtes the Lewis machine. 

With référence to patent No. 675,661, daims i, 2, 3, 4, 12, 15, and 
19, are in issue in this suit. Claims i, 2, 3, 4, 12, and 19, called the 
common drive-shaft claims, are as follows: 

"(1) In a machine for cutting bevel-ended shank-pleces from a strip or rlb- 
bon obllqnely disposed, slmultaneously-cuttlng knives co-operatiug to sever 
a single sbank-pleoe at each opération thereof, a common drlve-shaft, and 
means for Connecting the knivçs with the drive-shaft for operatlng said 
knives, substantially as descrlbed. 

"(2) In a machine for cutting bevel-ended shank-pIeces from a strip or 
ribbon obllquely disposed, simultaneously-cutting knives co-operating to sever 
a single shank-plece at each opération tbéreof, a common drive-shaft, and 
arms for reciprocatlng said knives, one end of each connected to a knife and 
the other end engaging an eceentric on the drive-shaft, substantially as de- 
sçribed. 

"(S) In a machine for cutting bevel-ended shank-pleces from a strip or 
ribbon, a cutting-block obllquely disposed, slmultanéously-cutting knives co- 
operating to sever a single sbànk-piece at each opération thereof, a common 
drive-shaft, means for Connecting the knives witb the drive-shaft for opérât- 
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ing said knives, and means for straightening the strip or ribbon and pressing 
it against the eutting-block, substantlally as described. 

"(4) In a machine for cutting bevel-ended shank-pieces from a strip or 
ribbon, a cutting-block obliquely disposed, simultaneously-cutting knives co- 
operating to sever a single shank-pieee at each opération thereof, a common 
<lriye-shaft, means for Connecting the knives with the drive-shaft for operat- 
ing said knives, means for feeding the strip or ribbpn between said cutting- 
block and said knives, means for straightening the strip or ribbon and press- 
ing it against the cutting-block, and means for successively operating the 
feeding means, the knives and the straightening and pressing means, sub- 
stantlally as described." 

"(12) In a machine for cutting shank-pleces from a strip or ribbpn, a 
«utting-block, simultaneously-cutting knives co-operating to sever a single 
shank-pieee at each opération thereof, a common drive-shaft means for Con- 
necting the knives with the drive-shaft for operating said knives, and means 
for feeding the strip or ribbon between said cuttlng-block and said knives, 
substantlally as described." 

"(19) In a machine for cutting bevel-ended shank-pieces from a strip or 
ribbon, a cuttlng-block, obliquely-dlsposed bars carrying obllquely-disposefi 
simultaneously-cutting knives, a common drive-shaft, and arms for reoipro- 
cating said bars and knives, one end of each connected to a knife-bar and 
the other end to the drive-shaft, substantlally as described." 

Claims i, 2, and 19 présent the combination of simultaneously- 
cutting knives co-operating to sever a single shank-pieee at each 
opération, a common drive-shaft, and means for Connecting the knives 
with the common drive-shaft for operating the knives. In the first 
Lewis patent, claim 3 describes "knives," and does not say afïîrma- 
tively that they act simultaneously, but the court is satisfied, upon an 
examination of the action of the machine, and from the testimony in 
the case, that the action of the knives is simultaneous. While the 
patentée of the first Lewis patent would not be allowed to change 
the scope of his daim by referring to a function of his machine which 
is not named in his claim, still, when the question of the actual opér- 
ation of his machine is raised by other parties on the question of 
anticipation, such patentée cannot be allowed to escape from the 
existing functions and actual opération of his machines 

In the matter of driving the knives in the two patents, it appears 
that in the first Lewis patent the knives are actuated from two crank 
shafts, which are driven from a common drive-shaft by means of 
intermediate gears. The difïerence in the action between the two 
Lewis patents is that in the first there are more parts than in the 
second between the common drive-shaft and the knives which are 
actuated from it. But this is not a différence which appears to the 
court to involve invention, especially when we examine the Watson 
patent of 1875, cited in the history of the prior art, in which a com- 
mon drive-shaft, by means of two eccentrics, opérâtes the two knives. 

Claim 3 merely provides means for straightening the ribbon, and 
claim 12 merely adds means for feeding the ribbon, and claim 4 adds 
both means for feeding and straightening the ribbon, and pressing it 
during the opération of the cutting knives. It appears clear that if 
claims i, 2, and 19 are anticipated by the first Lewis patent, so also 
are claims 3, 4, and 12. Nothing patentably new, in view of the first 
Lewis patent, is presented in claims 3, 4, and 12. 

The complainant seeks to difïerentiate the machine o£ the second 
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Lewis patent from that of the first by showing that, in the second 
Lewis patent, the impi'oveniètat Upon the first Lewis patent consista 
in?b£^ying a çomnion.drive-shàft, où w;hich ctcentrics are mounted, 
thèse eccenirics serving to gîve a simultaneoùs and exactly similar 
movement tô fcoth knives ; whereas the first Lewis patent drives the 
knives throtigh intermediàte gears from auxiliary crank-shafts. But 
it appeairâ thfit the same restflt is attained by both machines, and 
that the différence involves no invention. The , défendant points ont 
with force that in the Watson, 1875, patent, before alluded to, a 
common dïive-shaft, carrying ecCentrics, gave an exactly similar 
movement to both of the knives, so that this élément in the second 
Lewis patent wasnot new. And some of the expert testimorty shows 
that it wotiid be the work merely of an experienced mechanic to 
swing one of the eccentrics around the shaft to such a point as would 
bring both ktiives down to the bed at the same time in the rotation 
of the main çhaft. The testimony in the case convinces the court 
that the mode of action and the mode of producing shanks are iden- 
tical in the two Lewis patents. The court is of the opinion, after 
examination of the spécification, claims, models, and drawings of the 
two patenta ih' issue, that the machines of the two patents, so far as 
relate to claim 3 of the first patent, and claims i, 2, 3, 4, 12, and 19 
of the second patent, are équivalent as to construction, and identical 
as to opération and resuit obtained. We are of the opinion that 
claims i, 2, 3, 4, 12, and 19 of the second patent are anticipated by 
claim 3 of the first patent. 

Claim 15 of the second Lewis patfent présents another question. 
That clâim is as follows: 

"In a machine foç çutting ghank-pleces from a strip or rlbbon, a main 
f rame, a îeed-roller mounted tliereîn, an anisillàry (rame hinged to saîd main 
frame, having a roller mounted In Its outer end, sald rollers adapted to co- 
operate with each iother to feed the strip or rlbbon to the cuttlng linives, and 
means for holding sald- rçjllers In or out of operative position, substantially 
as described." ' 

The claim coVèrs a shank-cutting machine, a main frame, a feed- 
roller, an auxliliary- frame hinged on said main frame, having a roller 
mounted in its outer end, said rollers being adapted to co-operate 
with each. othei* to feed the étrip of veneer to the cutting knife, and 
means for holding the rollers in or out of opération. After an exam- 
ination of the machine and drawings of the second Lewis patent, and 
the machine of the défendant^ the court can find in the defendant's 
machine no means for holding the feed-roller in or out of operative 
position. 

In the machine of the second Lewis patent, the auxiliary frame is 
held in or out of Operative position by a pin, e^'. In the defendant's 
machine there is no équivalent for this pin. In that machine the 
auxiliary frame is mounted upon a slide which slides upon guide- 
ways upon the main frame, and which has no means for holding it 
either in or out of operative position. The strip of steel on the frame 
of the machine, against which the sliding frame brings up in the 
defendant's machine, only partially performs the functions of e**. It 
merely holdS' thé roller from advancing towards the knives. It 
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seems to the court that the defendant's machine does not embody the 
combination defined by claim 15 of the second Lewis patent. 

Some of the expert testimony points out that in the defendant's 
machine there are no means provided for holding the slide-carrying 
portion of the feed mechanism in operative or inoperative position, 
but that it is simply placed in operative position by the operator 
when desired, and stays there, there being nothing in the perform- 
ance of its work which tends to dislodge it ; ' or it is removed from 
operative position by taking it ofif from the machine if desired, there 
being nothing to keep it in inoperative position. In this connection 
the Ward patent of 1894 is pointed out as bearing upon this question, 
which shows an upper feed-roller mounted in a carrying frame, which 
may be turned in or out of operative position, when desired; and it 
is urged with force that this patent to Ward shows that it is old, 
in machines for cutting sheet material, to provide means for per- 
mitting the feed-rolls to be moved so as to allow access to parts 
covered by them. This Ward patent shows a construction, previous 
to the Lewis patent, which resembles defendant's construction. It 
appears that if the claim were to be construed to cover defendant's 
construction it would présent no novelty, but would be anticipated 
by Ward. 

In the history of the application for the second Lewis patent it ap- 
pears in testimony that a broad claim was originally filed which 
would hâve covered the defendant's construction, namely, claim 16 
of the original application, which was rejected by the Patent Office 
on the strength of the first Lewis patent, and then the présent claim 
15 was inserted and allowed. This claim 15 contained the limitation 
which is now found, and which we hâve commented upon. After hav- 
ing this broad claim rejected by the Patent Office, it is inconsistent, 
under the obvions rules of the patent law, for the complainant to 
contend that such scope should be given to claim 15 as was sought 
for in claim 16, presented to the Patent Office and disallowed. The 
court is of the opinion that claim 15 of patent No. 675,661 is not in- 
fringed by the defendant's machine, because that latter machine 
has no means for holding the feed-roll in or out of operative position. 

The court therefore holds that in the first Lewis patent, No. 
607,602, in the matter of claim 3, the only claim in issue, there has 
been anticipation, and that in the second patent, No. 675,661, claims 
I, 2, 3, 4, 12, and 19 hâve been anticipated, and that there has been 
no infringement of claim 15. The decree must therefore be that the 
bill be dismissed, with costs to the défendant. 

Bill to be dismissed, with costs. Let the défendant file a draft de- 
cree on or before April 5, 1903, dismissing the bill, with costs. The 
défendant may file corrections thereto on or before April 18, 1903. 
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UNITED STATES PBG WOOD, SHANIÇ & LBATHER BOARD 00. T. 
B. F. ;STUETEVANT CO. 

(Circuit Court, D. Massachusetts. March a5, 1903.) 

No. 1,596. 

1. PatESTS— COIÎSTKTJCTIOH OF ClAIMS— COMBINATION. 

Where a clalm of a patent covers a combination of éléments în a ma- 
chine, without using langùage Indlcating that any one élément Is more 
or less Important than another, a court is not authorized to hold any 
élément nonessentlal. 

8. SaMB— iNPHINGEilBNT— VaNEÉR COTTINQ MACHINES. 

In the Lewis patent, No. 609,513, for a vèneer eutting machine, in 
View of the history of the application in the patent office, the pivoted 
clamp, the actuatlng scrêw, and the groovës, forming the specifled meaiis 
for holding the presser bar and the chamfering tools together, are es- 
sential éléments of the corablmtion descrlbed, and the patent is not in- 
fringed by a machine which doea not c"ontain such parts nor their 
équivalents. 

In Equity. Suit for infringement of letters patent No. 609,513, 
for a veneer eutting machine, granted to George Ezra Morton Lewis, 
August 23, 1898. On final hearing. 

James E. Maynadier and George A. Rockwell, for complainant. 
Elmer P. Howe and Benjamin Phillips, for défendant. 

HALE, District Judge. This suit is brought for infringement of 
letters patent No. 609,5x3, dated August 23, 1898, to George Ezra 
Morton Lewis, for a veneer eutting machine. The défenses set up 
are anticipation and noninfringement. The patent has a single claim : 

"In a veneer eutting machine, the knife-blpck, and a curved knife blade 
secured thereto, combined vsrlth the knife-block provided with grooves, e, the 
pivoted clamp, the screw, Q, the presser bar, g, held in position by the clamp, 
the two chamfering knives placed in grooves in the block. A, and held in 
position by the presser bar, and the screws, f, for adjustlng them, substan- 
tially as shown and deseribed." 

In considering the question of infringement, the construction of 
this elaim is inyolved. The défendant admits the use of machines 
which embody many of the spécifie cléments of this claim. The évi- 
dence in the case does not satisfy the court, however, that the défend- 
ant has made use of any machine which embodies the pivoted clamp, 
B, the screw, Q, and the grooves, e. The machines which the défend- 
ant is proved to hâve used are provided, with a direct-acting clamp, 
and do not hâve the pivoted clarnp and its co-operating éléments. 
The use of the pivpted clamp with the screw and the grooves is for the 
purpose of removing the chamfering knives from the front of the 
machine without removing the clamp. Such clamp, with the screw 
which actuates it, and with the grooves which receive and guide the 
shànks of the chamfering knives, form the spécifie means for holding 
the presser bar and the chamfering tools together. In the machines 
which the défendant is proved to hâve used, the pivoted clamp, the 
actuating screw, and the grooves are ail absent, and, in the opinion of 
the court, no équivalent means are found to perform their functions. 
Instead of a pivoted clamp the défendant used the direct clamp, and 
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instead of grooves the défendant used apparatus which did not guide 
or confine in any way the shanks of the chamfering knives, thèse 
knives being held in position by wedges. Some of the advantages of 
the pivoted clamp and actuating screw, according to the expert testi- 
mony, are that, by loosening the screw, the near cutting knife being 
first removed, the chamfering knives and presser bar may be readily 
removed from the front of the machine. The appliances of the de- 
fendant's machines do not appear to secure thèse advantages. 

Are the pivoted clamp, the screw, Q, and the grooves, e, an essential 
part of the above claim? In examining this question, we find some 
light by studying the history of the application for, and the issue of, 
the patent in suit. It appears from the évidence that the spécification 
of this patent, as originally filed, contains the following statement hère 
as to the prior art and as to the scope of the invention : 

"Prevlous to my invention, veneers were eut with a straight knife and a 
corresponding straight-faced presser bar, and ail veneers requlring chamfer- 
ing were chamf ered by a second a nd separate process af ter coming from the 
cutting machine. I do not confine my invention to the use of both chamfer- 
ing knives simultaneously, but either one or the other may be used, as the 
purpose for which the veneer is Intended may require; nelther do I confine 
my invention to the use of the curved cutting knife only in connection with 
the chamfering knives, as straight knives may be used in connection there- 
wlth when désirable; nelther do I llmit my invention of the curved knife 
and curved presser bar to be used only and exclusively in connection with 
chamfering knives; and I am aware that cutting straight veneers from a 
revolving boit is not new, and I therefore do not claim sueh alone as my 
invention." 

The original claims were as follows : 

"(1) In a veneer cutting machine the combination of the curved cutting 
knife blade, b, with the curved presser bar, g, and the chamfering knives, 
dd, substantially as shown, and for the purpose described. 

"(2) In a yeneer cutting machine the combination of the curved knife blade, 
b, and the curved presser bar, g, substantially as described. 

"(3) In a veneer cutting machine the combination of a cutting knife blade 
with a chamfering knife or chamfering knives, substantially as and for the 
purpose hereinbefore described and set forth." 

Upon this spécification and thèse claims, after examination, the 
Patent Office rejected the patent on the strength of certain anticipatory 
patents, named by the Patent Office in its notice of rejection. Some 
of thèse anticipatory patents are set up as a part of the défense in the 
case at bar on the question of anticipation. After this rejection by 
the Patent Office, and when the question of the patentability of the 
invention was in issue between the office and the applicant, the appli- 
cant, Lewis, amended his spécification, as is shown by the testimony, 
by striking out his original statement as to the state of the prior art, 
and as to the scope of his invention, and by striking out the three 
original claims above quoted. He appears to hâve accepted the posi- 
tion of the Patent Office with référence to the question of anticipation. 
He then sought to develop more fully the clamp, and to amplify the 
description in the spécification of the spécifie means for holding the 
tools in place. In the original spécification this clamp was described 
thus : "B is a clamp which holds the presser bar, g, and the chamfer- 
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ing knives, 'dd, rigidly in place." After the rejection of the daim, 
the patentée inserted the following description of the clamp, B, in his 
spécification; and this forms a part of the spécification of the patent: 
"This clamp is pivoted at P, and its pressure upon the presser bar, g, 
is controllèd by the set screw, Q.which passes throtigh the outer end 
of the kriife-block A." With this andpUfication of the description of 
this spécifie form of clanip and its actuating screw, he laid the founda- 
tion for making the clamp and the controlling appliances leading 
features lof his combination and of the claim; and he inserted the 
claim of the patent precisely as it now exists, in which the pivoted 
clamp, the grooves, and the actuating screw fôrm the spécifie means 
for holding the presser bar and the.chamfering tools together, and 
are made direct and positive éléments. 

This insertion in the claim of the screw, the clamp, and the grooves 
appears to hâve been the inducement which led to the granting of 
the patent. It will be seen that thé patent as granted does nôt con- 
tain in its spécifications any référence to the state of the art, but 
leaves the description of the invention as found in the présent spécifi- 
cations, and the définition of the invention as found in the présent 
claim. Upon a careful examination of the claim and the spécifica- 
tions, especially in the light of the history that we hâve cited, the 
court is of the opinion that the pivoted clamp, the actuating screw, 
and the grooves do form essential parts of the claim in cOmplainant's 
patent. The learned counsel for the complainant now claim substan- 
tially that the clamp, the screw, and the grooves may be interpreted 
to mean any "devices to hold the presser bar and chamfering knives 
on the upper portion of the knife bldck in the described relation to the 
main knife, and each to the other." But if this interprétation had been 
sought when the patent was applied for, we do not believe that such 
interprétation and the insertion of this gênerai language would hâve 
led to the granting of the patent. Language so broad and gênerai 
would not sufficiently inform the: Patent Office, and does not suf- 
ficiently inform the court, of the particular combination of éléments 
which the patentée claims as his invention. 

It is not contended that this is a primary patent presenting a broad, 
pioneer invention. Neither the spécifications nor the drawings indi- 
cate any radical departure in construction or opération from veneer 
cutting machines of the prior art. The patentée has used no lan- 
guage indicating that any élément recited in the claim is more or 
less essential than any other eleniènt. In this class of patents each 
constructor is entitled to' his own iridividual combination of old élé- 
ments to reach airtew and useful resûlt, àccording to the well-known 
principle, which is clearly stated in thé récent case of Ide v. Thorlicht, 
Duncker & Renard Carpet Co., 53 C. C; A. 341, 115 Fed. 137. Under 
this rule the court is of the opinion that the défendant has a right to 
the combination which it has used in its machines, and does not 
thereby infringe the spécifie combination of the claim at issue. 

In comirig to this conclusion, we hâve obtained much guidance from 
the very clear opinion of Judge Putnam in Masten v. Hunt (C. C.) 51 
Fed. 218. That case présents many éléments of similarity to the case 
at bar. Judge Putnam says : 
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"The spécifications make no référence to the state et the art, and do not 
particularize in what respect complainant's combinatlon was an improvement. 
• * * Tlierefore tliere Is notàing upon the face of the patent from wMch 
the court can infer that any élément in the comblnation is more or less 
essential or important than any other. • * * It seems to me I hâve no 
power to pronounce any élément more or less essential than others, or to 
déclare that any division or subdivision appearing upon the face of the claim 
is unimportant" 

Judge Putnam cites the case of McClain v. Ortmayer, 141 U. S. 
423, 12 Sup. Ct. 77, 35 L. Ed. 800, in which Mr. Justice Brown, in 
announcing the opinion of the Suprême Court, says : 

"The object of the patent law in requiring the patentée to particularly 
point out and distinctly elaim the part, improvement, or comblnation which 
he elaims as his invention or discovery, Is not only to secure to hlm ail to 
which he is entitled, but to apprise the public of what is still open to them. 
The claim is the measure of his right to relief, and, while the spécification 
may be referxed to to limlt the claim, It can never be made available to ex- 
pand It. • * * If the language of the spécifications and claim shows 
clearly what he desired to secure as a monopoly, nothing can be held to be 
an infringement which does not fall wlthin the terms the patentée bas him- 
self chosen to express bis invention." 

This case also cites the leading case of Vance v. Campbell, i Black, 
427, 17 L. Ed. 168, in which the court announced the principle — 

"That where a patentée déclares upon a comblnation of éléments which he 
asserts constitutes the novelty of his invention, he cannot, in his proofs, 
abandon a part of such comblnation, and maintain his claim to the rest." 

Mr. Justice Bradley, in the Corn Planter Case, 23 Wall. 181, 23 L. 
Ed. 161, puts clearly this principle: 

"Where a patentée, after describing a machine, clalms as bis Invention a 
certain combinatlon of éléments, or a certain device, or part of the machine, 
this is an implied déclaration, as conclusive, so far as that patent is con- 
eerned, as if it were expressed, that the spécifie combinatlon or thing claimed 
Is the only part which the patentée regards as new." 

The case at bar seems to us to enforce the principles laid down in 
thèse cases which we hâve cited. A claim for a comblnation is not 
infringed if any one of the specifîed éléments of such combinatlon is 
omitted, without substitution of anything équivalent thereto. The 
court is of the opinion that the pivoted clamp, the actuating screw, 
and the grooves are essential éléments of the comblnation, that there 
has been no infringement by the défendant of a combinatlon contain- 
ing thèse éléments, and no substitution for thèse éléments of any- 
thing équivalent thereto. It appears, from the history which we hâve 
cited in this opinion, that the patentée, in order to obtain his patent, 
imposed upon himself certain limitations and qualifications, namely, 
the pivoted clamp, the actuating screw, and the grooves ; that he did 
this dehberately, and while the issue of patentability was pending be- 
tween him and the Patent Office. Having thus imposed thèse limita- 
tions and qualifications upon himself in the obtaining of his patent, he 
cannot be allowed to escape from then: when the patent is construed. 

In view of the fînding of the court that the défendant has not in- 
fringed the comblnation set forth in complainant's claim, it is not 
necessary to discuss in détail the question of anticipation. It is 
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enoug!h to say that if the gênerai construction of the claim contended 
f or b^ thè complainaiït wétë accepted by the court, then the testimony 
in thé case would Cleat^Iy lèad us to the conclusion that anticipation 
has be'en.proved; but, -with the stricter construction of the claim 
which we adopt, we think that the question of anticipation is avoided. 
It is sufficient for the décision of the cause to say that, in our opinion, 
the claim of complainant's patent in suit has not been infringed by the 
défendant. 

The deçree must be that the bill be dismis^ed, with costs. Let the 
défendant file a draft decree on or before April 5, 1903, dismissing the 
bill, with costs. The complainant may file corrections thereto, on 
or before April 18, 1903. 



BARNES V. MINER et al. 
(Circuit Court, S. D. New York. March 30, 1903.) 

1. Copyright— Deamatic Composition— SpècTaculab Stage PbhTormancè. 

A stage perfortnance consisting of the singlng of well-known songs by 
a woman dressed to personate other singers, prefaced by a short and 
commonplace dialogue havlng no référence to such performance, and 
with a klnetoscope exhibition during the Intervais when the performer 
is changlng costume, in which she is shown while making such changes 
by means of movlng pictures prevlously taken photographlcally on a film, 
Is not a subject of copyright, the dialogue not being a dramatlc composi- 
tion, within the meaning of the statuts, and neither the dialogue, per- 
formance, nor exhibition belng sùch as to "promote the progress of 
science" or "useful arts," within the meaning of the constitutional pro- 
vision conferrlng upon Oongress power to enact copyright laws, and by 
which such power is limlted. 

2. Samb— Infringbmbnt. 

Conceding the validlty of such copyright, ît is not Infringed by a per- 
formance in which the performer is a man, and neither the same 
dialogue, costumes, songs, nor pictures are used, but where the only 
similarlty is in the: gênerai plan of the entertalnment, and thé représen- 
tation by pictures of the rapid changlng of clothing by ai person, neither 
of which ean be.protected by copyright. 

This action is brought by the plaintifif against the défendants to 
recoyer damages in the sum of $^5,000, which she claims to hâve 
sustained by reason of àri alleged infrift^ement of plaintifï's copy- 
right of an alleged dramatic composition known as "X-Rays of So- 
ciÈty." The complaint sets forth two causes of action, and first 
seems to set forth geherally a simple action at law for damages for 
said alleged infringement, while thè second cause of action seems 
to be an action under and pursuant tO' section 4966 of the Revised 
Statutes of the United States . [U. S. Comp. St. 1901, p. 3415] to 
recover the damages or penalty' thereby imposed fpr the unauthofiied 
pubHc performance and représentation of an alleged dramatic com- 
position for which a copyright" has bèèîi obtained by the plaintifE. 

Charles Henry Butler (Henry Staton, of counsel), for plaintiflE. 
Lawrence & .Hughes (Gordon T. Hughes, of counsel), for défend- 
ants. 
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RAY, District Judge. Section 4952 of the Revised Statutes of the 
United States [U. S- Comp. St. 1901, p. 3406] provides as follows: 

"Sec. 4952. Any citizen of the United States or résident therein, who shall 
be the author, Inventer, designer, or proprletor of any bock, map, chart, 
dramatie or musical composition, engraving, eut, print, or photograph or néga- 
tive thereof, or of a painting, drawing, chromo, statue, statuary, and of 
models or designs intended to be perfected as worlîs of the fine arts, and the 
executors, admiuistrators, or assigna of any such person shall, upon complying 
with the provisions of this chapter, hâve the sole liberty of printing, reprint- 
ing, publishing, completlng, copying, executing, flnlshing, and vendlng the 
same; and. In the case of a dramatie composition, of publicly performing or 
representing It, or causing It to be performed or represented by others. And 
authors may reserve the right to dramatlze or to translate their own works." 

Section 4966 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 3415] provides as follows: 

"Sec. 4966. Any person publicly performing or representing any dramatie 
composition for which a copyright has been obtained, without the consent 
of the proprietor thereof, or his heirs or asslgns, shall be liable for damages 
therefor, such damages in ail cases to be assessed at such sum, not less than 
one hundred dollars for the first, and fifty dollars for every subséquent per- 
formance, as to the court shall appear to be just." 

The plaintiff, Hattie Delaro Barnes, is a résident of the city of 
New York, and an actress by profession. Prior to November 5, 
1897, she invented and wrote "X-Rays of Society," as follows : 

Sketch 

PC Rays of Society 

Showing Quick Changes of Costumes 

by 

Moving Pictures.) 

Enter servant: Madam wlU be home in a minute and the later Master 
comes home the better she'U Uke it Poor master, what was man made for 
but to worry and wish his wife loved him. Oh! thèse society marriages. 
they let me out, when I gets married it will be for love, Just love. (Bell) 
There she is now. 

(Mrs. M.) Muriel! Muriel! 

(Servant) Just Uke them society belles, she don't even knovr my name's 
Muriel, and l've telled her a dozen times. 

(Enter M.) Muriel! 

(Servant) Yes'm. 

(Mrs. M.) Are my dresses ready. 

(Serv.) Yes'm. 

(Mrs. M.) There take my hat and go, no watt, for my gloves (Bus.; fill time 
In taklng oŒ gloves). Walt for me in the dressing room (Servant enters 
dressing room). (Mrs. M.) Mr. Marter not at home? Another Tammanj 
Meeting I suppose it's about time I grew accustomed to his late hours and 
a marriage a la mode. (Bus.) Goes to wrlting desk, looks through papers, 
also through scrap basket. (Mrs. M.) I can't even find a hint as to where he 
has gone. I saw him tear up some papers this morning. I wonder if there is 
anything in the scrap basket? As I live hère are pièces of a letter. (Bus. 
Puts scraps together.) l'il put them together. (Bus. reading letter.) As 
you're in town corne and see The Gaiety Girl. Well he'U not get the glad 
hand vs'hen he comes home. Whenever l'm late he comes home early, and when 
I think of becoming a model wife (when there's nothing else to do) he abuses 
my kindness and isn't hère to see that sometimes I am in the house before 
the milk arrives. But that only happens when there are no halls or opéra. 
I vow I would give up public oflace if I were in his boots. First, Its a meet- 
ing for Murphy, then Sheehan, they're ail oflBce seekers, each separate and 
Individual member appoints the office for himself. They will find they will 
hâve to stand solid with Ward, and not leave it to a Divine Providence to 
122 P.— 31 
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adjust M It's TIm Sullivan's night there'U be a hot time In New York to- 
nlght or à low time in Greater New York. ïts a disgrâce Richard not belng 
hère to-nlght. I am hère for a purpose. I hâve been asked to get up a per- 
formance for charity, recelpts for the Junior Kepubllc. I suggested one miglit 
be added for the Klondlke travelcrs. It is a long way to skate home. We 
bave been suffering from that gold dlscovery slnce March. I wlsh Richard 
would put hls ore in for sllver; that is so much nearer home. However, 
Richard bas promised to pay for my dresses and I shall hâve ail the fun. 
Mr. Marter was promised the Mayor of Greater New York, If be could get a 
certain number of gold Democrats. We were golng to London In the spring 
to be presented to the Queen. You know what prestige that bas with the 
four bundred. 

(Enter servant.) Lordy Mlssus, I must play policy sure enough to-nlght. 

(Mrs. M.) Has your master arrlvedî 

(Servant) No, madam. 

(Mrs. M.) Well, I will now show the qulck changes of costume in the dress- 
ing room by movlng pictures. 

(Servant) Not hère, Mlssus, less Magter should see you. 

(Mrs. M.) That's rlght, Muriel, a VOman must always be modest and clr- 
cumspèct. 

(Servant) Oh Mlssus, Is golng to put on bloomers. 

(Mrs. M.) You're very modest ail of a sudden (aslde) or is It a case of thln 
legs? Now rush. 

Song. (Bus.) Evening dress. After song retire to dressing room and 
change for short dress. Thls busipess belng shown on screen by movlng 
pictures. 

2nd Song. (After pictures.) Appear in short dress. After song retire to 
dressing room and change for boy. Thls change of costume also belng shown 
by the movlng pictures. 

3rd Song. Boy's costume. Good nlght (Bus.) Song, lights up, after song 
lights down for pictures. 

2nd Song. Lights up, end of song, lights down for pictures. 

3rd Song. Lights up for song, lights down (or pictures. 

Everything contained therein, and ail the incidents and scènes 
therein, were conceived and invented by the plaintiff, exclusive of ail 
outside sources whatsoever. The plaintiff makes no claim for nov- 
elty in the making of changes of costume in the dressing room, 
but she does claim originality and novelty in her manner of showing 
such changes of costume, etc., as set forth in said alleged dramatic 
and literary composition. 

On or about the 5th day of November, 1897, at the corner of Mis- 
sion Place and Worth street, New York City, the plaintiff arranged 
for certain photographs of herself to be taken by the International 
Film Company, to be used in connection with her act entitled "X- 
Rays of Society" upon the stage, and the films showing pictures of 
herself in said act were taken by thè said International Film Com- 
pany at a rehearsal of the act by her, ând the pictures so made were 
sold to her, and used by her in the exploitation of the said act upon 
the stage. After the films containing the said pictures were pur- 
chased by her from the company, and on or abôut the 5th day of 
November, 1897, the plaintiff theti .bèing a citizen and résident of 
the United States of America, and being the sole owner and proprie- 
tor of "X-Rays of Society," and which had then never been printed, 
acted, published, or performed in this or any foreign country, made 
an application for copyright thereOn in the United States, and in ail 
respects complied with the law relating to the taking and obtaining 
copyrights, and paid the fées required by law. The plaintiff there- 
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iipon received from the librarian ol Congress a certificate of record 
in the form required by law, containing the title of said composition, 
and the said title was recorded as required by law. Subséquent to 
November 5, 1897, and not later than the date of publication thereof 
in this or any foreign country, the plaintiff deposited in the mail 
in the United States, addressed to the Librarian of Congress, Wash- 
ington, D. C, two copies of said alleged dramatic composition printed 
from type set within the limits of the .United States, and paid the fées 
required by law relating thereto, and in ail respects complied with 
the laws of the United States relating to copyrights. The plaintiff 
gave information thereof by causing to be printed and inserted upon 
each and every copy the word "Copyright," together with the year 
the copyright was entered, and her name, the name of the party by 
whom it was taken out. By said proceedings the plaintiff intended 
to hold by virtue of the acts of Congress approved February 3, 1831, 
c. 16, 4 Stat. 436, and the acts amendatory thereof and supplementary 
thereto, or subséquent thereto, and relating to or governing copy- 
rights, the sole and exclusive right and liberty to print and publish 
said "X-Rays of Society," and also the exclusive right to set. act, 
or perform, or represent the said "X-Rays of Society," or cause it 
to be set, acted, played, performed, or represented on any stage or 
public place during the whole period for which said copyright was 
applied for, and obtained from the Librarian of Congress the cer- 
tificate following, viz. : 

1897, No. 74200. Bl 

Llbrary of Congress, to wlt: 
Be It remembered, 

That on the flfth day of November, 1897, Mrs. Hattie Delaro Barnes, of 
New York, N. Y., hath deposited lu this office the title of a dramatic com- 
position tbe title or description of which Is In the following words, to wlt: 

X Eays In Society, 
the right whereof she claims as proprletor in ccnformity with the laws of 
the United States respecting Copyrights. 
Office of the Register of Copyrights, 

Washington, D. 0. John Russell Young, 

Librarian of Congress. 
By Thorvald Solberg, 
[Ten Cent U. S. Eeglster of Copyrights. 

Revenue Stamp 
Oanceled.] 

I hereby certify that the foregolng la a troe copy of the original record of 
copyright. 

In wltness whereof, the seal of the Librarian of Congress has been hereto 
afflxed this thlrtieth day of June, 1900. 
Office of the Register of Copyrights, 

Washington, D. C. Herbert Putnam, 

Librarian of Congress. 
Wrltten O. G. F. 30, 6, 00 By Thorvald Solberg, 

Eevised J. W. C. 30, 6, 00 Eeglster of Copyrights. 

Mailed A. L 10, 7, 00 

Form B. 
July 1, 1897 [Seal Librarian 

January 16, 1899. of Congress.] 

For the first time în any place, and during Thanksgiving week, 
1897, the plaintifï represented upon the stage at Carnegie Hall and 
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Proctor's Theater, New York City, a public place of amusement, said 
"X-Rays of Society," and thereafter used the said act, représenta- 
tion, and composition with success at Poli's Theater, in New Haven, 
in the state of Connécticut, and elsewhere. 

The act of the plaintifï in presenting and exhibiting the said "X- 
Rays of Society" in public was and is as follows: The plaintiff, 
Hattie Delaro Barnes, in opéra cloak and evening dress, has upon 
the stage at the opening in front of the drop curtain behind the foot- 
lights a dialogue with her attendant or maid, during the course of 
which she speaks as follows : "Well, I will now show the quick 
changes of costumes in the dressing room by moving pictures." She 
then leaves the stage, and retires to her dressing room in the theater. 
The theater and stage are then at once darkened, and the drop cur- 
tain is raised, and behind this drop curtain is a large screen. While 
the plaintiiï is in her dressing room rapidly changing her costume 
from evening clothes to garments such as were wom by Anna Held, 
there is thrown on the screen by use of a kinetoscope a séries of 
rapidly moving pictures, being the said pictures upon the film made 
of herself as aforesaid, and which film was owned by herself, showing 
to the audience the plaintiiï in the act of making the quick changes 
of costume in her dressing room. The last picture in the séries shows 
to the audience the plaintiiï in the act of leaving her dressing room 
in the costume similar to that worn by Anna Held. As this picture 
disappears from the screen the drop curtain is lowered into position 
on the stage, the lights in the theater and on the stage are turned 
up, and the plaintiiï walks upon the stage dressed as Anna Held, 
and sings a broken French song entitled "Pourquoi Pas." After 
singing this song, the plaintiiï immediately leaves the stage, and, 
in the manner already stated, the house is darkened, and the kineto- 
scope is made to throw upon the screen a séries of moving pictures 
showing the plaintiiï changing her costume from that of Anna Held 
to that of a boy, and, as before, the last few pictures in the séries show 
the plaintiiï in the act of leaving her dressing room wearing the boy 
costume. As thèse last pictures disappear from the screen, the drop 
is lowered into its position on the stage, and the lights are turned up, 
and the plaintiiï appears in person on the stage, and sings a second 
song, suitable to the character of a boy. At ail times, except in the 
dialogue, the plaintiiï appears alone upon the stage. Ail pictures 
showing the. plaintiiï in the dressing room show also her maid or at- 
tendant assisting her in changing the costume. 

The défendant Edwin D. Miner at ail the times mentioned in the 
plaintiiï's complaint was a dramatic manager, and the proprietôr of 
Miner's Booking Offices, and as such he booked not merely acts 
which he controlled, but also many other acts which were not under 
his control. At ail the dates and times mentioned hereafter as being 
the dates and times of the alleged infringements, the défendant Edwin 
D. Miner controlled, governed, and managed and employed the de- 
fendant Adolf Zink, who at said dates and times was an actor em- 
ployed by and under engagement to the said Edwin D. Miner, and 
at such dates and times the said Edwin D. Miner was engaged, among 
other things, as such manager and proprietôr, in giving or causing 
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to be given at différent theaters in différent cities performances, in 
ail of which the défendant Adolf Zink acted or performed the only 
part therein, and the exact nature of which performances were as 
follows : 

The défendant Adolf Zink is a man of very small stature, not more 
than 36 inches in height, and he appears upon the stage in conven- 
tional evening clothes in front of the "drop in i" — that is, the first 
plain drop scène behind the footlights — and addressing the audience 
he says: 

"Ladies and Gentlemen: I will glve you an impersonation of several of 
our best known actors and actresses, making quick changes from one char- 
acter to another, flrst showing you Edna May as the Salvation Army Lassie 
in 'The Belle of New York,' then changing to May Irwin in 'Miss Jones.' then 
making a change to Lottie ColUns singing her famous 'Ta-Ra-Ra Boom-De-Ay' 
song, and then making a complète change to maie attire, changing to 'Bath 
House John of Chicago.' Remember that good goods corne in little packages. 
I trust you will like this little package. I now invite you ail to my dressing 
room to watch me make my quick changes." 

The défendant Adolf Zink then leaves the stage, and retires to his 
dressing room in the theater. The theater and stage are then at 
once darkened and the drop in i is raised. Behind this drop is a 
large screen of white muslin, battened at the top and bottom. While 
Zink, in his dressing room, is rapidly changing his costume from 
evening clothes to garments such as were worn by Edna May as 
the Salvation Army girl in the Belle of New York, there is thrown 
on the white muslin screen by the use of the kinetoscope a séries 
of rapidly moving pictures showing to the audience the défendant 
Zink in the act of making the quick change of costume above men- 
tioned as being about to be made by him. The last picture in the 
séries shows to the audience the défendant Zink in the act of leaving 
his dressing room in a costume similar to that worn by Edna May 
above referred to. As this picture disappears from the screen, the 
drop above mentioned is lowered into position on the stage, the 
lights in the theater and on the stage are turned up, and Zink walks 
on the stage in person, dressed as Edna May, and sings her song 
"Follow On," taken from the opéra "The Belle of New York." 
After singing the song "Follow On," the défendant Zink immediately 
leaves the stage, and, in the manner already stated, the house is 
darkened, the drop is raised, and the kinetoscope is used to throw 
upon the white screen a séries of moving pictures showing the 
défendant Zink changing his costume from that of Edna May to 
one such as was worn by May Irwin in her pîay entitled "Miss 
Jones." The last few pictures in this séries show the défendant Zink 
in the act of leaving his dressing room wearing the May Irwin cos- 
tume. As thèse last pictures disappear from the screen, the drop is 
lowered into its position on the stage, the lights are turned up, and 
the défendant Zink in person appears on the stage and sings the song, 
"I Couldn't Stand to See my Baby Lose," and which was sung by 
Miss Irwin in her play "Miss Jones." Upon the completion of this 
song the défendant Zink, in precisely the same manner above describ- 
ed, leaves the stage, and in his dressing room changes his costume 
from that of Miss Irwin to one similar to that worn by I.x)ttie Col- 
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lins, and while he îs making this change the kinetoscope exhibîts on 
the white screen the séries of rapidly moving pictures showing the 
change. When the défendant appears again on the stage it is in the 
costume of Lottie ColUns in which he sang her song "Ta-Ra-Ra 
Boom-De-Ay," and in the course of the song he gives an imitation 
of Miss Collins' dance. Again leaving the stage, the défendant Zink 
changes his costume from that of Miss ColHns to an exaggeration 
of the costume worn by "Bath House John of Chicago." During 
the progress of this quick change the kinetoscope again throws on 
the white screen the pictures showing the change being made, and 
as the last picture in the séries disappears, the drop is lowered, the 
lights turned up, and the défendant appears upon the stage in the 
exaggerated costume mentioned, and sings the song entitled "Reggie, 
the Reigning Rage." At the end of this song the défendant Zink 
performs a cake walk, or an imitation of one, and this terminâtes the 
performance. 

Ail the performances given by Zink prior to the commencement of 
this action were in détail like the one above described. Zink made 
no address whatever to the audience except as above stated, and his 
preliminary statement, as will be observed, is entirely difïerent from 
that of the plaintifï, except we find the following similarity: The 
plaintiff says near the end of her preliminary remarks, "Well, I will 
now show the quick changes of costume in the dressing room by 
moving pictures," and the défendant says at the close of his prelimi- 
nary remarks,' "I now invite you ail to my dressing room to watch 
me make my quick changes." The défendant says nothing in the 
hearing of the audience excepting the words above set forth. During 
the performance given by the défendant Zink no one is on the stage 
in view of the audience as performer or assistant or otherwise ex- 
cepting the défendant Zink. There is no dialogue. The songs sung 
by the plaintifï and by the défendant are entirely difïerent, and neither 
claims authorship to the ones sung by her or him, respectively. The 
kinetoscope pictures of the défendant Zink showing him in the act 
of changing his costume in his dressing room show him as being as- 
sisted in his Changes by an attendant. In the course of his employ- 
ment by the défendant Edwin D. Miner the défendant Adolf Zink 
gave i86 performances of the character above described. The first 
performance was given March 26, 1900, and the last performance 
September 16, 1900. The places at which thèse performances were 
given by the défendant Adolf Zink and the number of performances 
given at each place, and the opening date thereof, were as follows : 
New York City, Miner's I25th Street Theater, 8 performances, be- 
ginning March 26, 1900; New York City, Miner's I25th Street 
Theater, 8 performances, beginning April 2, 1900 ; New York City, 
Keith's Theater, 24 performances, beginning April 16, 1900; Phila- 
delphia, Keith's Theater, 24 performances, beginning April 30, 1900; 
Boston, Keith's Theater, 24 performances, beginning May 14, 1900; 
Providence, Keith's Theater, 12 performances, beginning May 28, 
1900; New Haven, Poli's Theater, 12 performances, beginning June 
4, 1900; New York City, Proctor's Fifth Avenue Theater, 12 per- 
formances, beginning June 18, 1900; New York City, Proctor's 
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Pleasure Palace, 12 performances, beginning June 25, 1900; New 
York City, Brighton Beach Music Hall, 12 performances, beginning 
July 2, 1900; New York City, Proctor's Twenty-Third Street Thea- 
ter, 12 performances, beginning July 9, 1900; New York City, New 
York Roof Garden, 6 performances, beginning July 16, igoo; Buf- 
falo, Shay's Music Hall, 8 performances, beginning September 3, 1900 ; 
BrooTclyn, Hyde & Behman's Theater, 12 performances, beginning 
September 10, 1900. 

The kinetoscope, briefly described, is a mechanical contrivance in- 
volving, among other things, a transparent or translucent narrow 
film of very great length, upon which is a séries of photographs, very 
extensive in number, which photographs consecutively represent the 
continuous development of movement or action in the persons or 
things which are the subjects of such photographs. This film, by an 
electric device, is caused to pass in a dark room or theater with great 
rapidity, by a set of lenses, through which, by use of a powerful 
electric Hght, the scènes which are the subject of the séries of photo- 
graphs are, much enlarged, thrown upon the white screen. As one 
picture or reproduction of the scène photographed succeeds another 
upon the screen, and with great rapidity, the impression produced 
upon the retina of the eye by the preceding picture continues longer 
than does the existence upon the screen of the picture which produces 
such impression. This is owing to the well-recognized defect of the 
eye known technically as "persistence of impression." As a resuit 
of this persistence of impression, the impression produced by one 
picture lasts or endures approximately until the impression produced 
by the next succeeding picture occurs. The resuit is substantially 
that one sees upon the kinetoscope screen a continuous moving 
picture reproducing the action and movement of the scènes photo- 
graphed upon the film. The kinetoscope and kindred mechanical 
devices known under other names are the subject of United States 
letters patent granted prior to November 5, 1897. Neither the plain- 
tiff nor either of the défendants in this cause is, or ever has been, 
interested, directly or indirectly, in the ownership or proprietorship 
of the letters patent covering the mechanical devices of the kineto- 
scope or similar appliances. The plaintiff, in the performance of 
her sketch "X-Rays of Society," referred to in the complaint herein, 
and hereinbefore set forth, and the défendants, in the production by 
the défendant Zink of his impersonations, made use of the kineto- 
scope or similar mechanical appliances by arrangement, agreement, or 
license with the owners or proprietors of the letters patent above 
mentioned, or with licensees of such owners or proprietors; and 
each had the right to make use of the kinetoscope or similar me- 
chanical appliances. The plaintiff, however, did own the film above 
referred to and used by her containing the extensive séries of photo- 
graphs consecutively representing her in the act of changing her 
costume as before stated, and the défendant Miner owned the film 
containing the extensive séries of photographs showing the défend- 
ant Zink making his changes of costume hereinbefore specified and 
stated. 
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A careful analysis and comparison of the two performances show : 
(i) Both the plaintiff and the défendants hâve, respectively, photo- 
graphie films, those owned by the plaintiff representing her (a woman) 
making quick changes of dress or costume, wliile those owned by 
the défendant Miner represent the défendant Zink (a man) making 
quick changes of dress or costume. The plaintiff first represents a 
woman of some notoriety, and then a boy, possibly others between. 
When in her dressing room she is represented as Seing attended by 
her maid or attendant. The défendant Zink represents females in his 
changes of costume, except at the end he represents "Bath House 
John of Chicago." Zink, in his dressing room, is represented as 
having an attendant. 

(2) The performances of both are in public upon a stage having 
drop curtains and screens. 

(3) At the beginning of the performance by the plaintiff she has a 
commonplace and vulgar and suggestive dialogue of some considér- 
able length with her maid in sight and hearing of the audience, near 
the end of which she says, "Well, I will now show the quick changes 
of costume in the dressing room by moving pictures." This prefa- 
tory dialogue is neither descriptive of nor connected with what fol- 
lows. 

(4) The défendant Zink, in présence of the audience, introduces bis 
performance by a brief description of what is to be presented, and 
ends by saying, "I now invite you ail to my dressing room to watch 
me make my quick changes." 

(5) In brief, the plaintiff announces a représentation of quick chan- 
ges in costume by means of moving pictures, while the défendant 
Zink invites the audience to his dressing room to observe him change 
his costume. The purpose and effect of both announcements as to 
représentations by means of moving pictures is the same. 

(6) In each performance the actor then retires to her and his dress- 
ing room, respectively, and the curtains or drops behind which there 
are screens are raised, and, the room being darkgned, in the plaintiff's 
performance there is thrown on the screen by use of the kinetoscope 
a séries of rapidly moving pictures, being those upon the film made 
of herself showing plaintiff to the audience making quick changes of 
costume; while in the performance of the défendant Zink, the room 
being darkened, there is thrown on the screen by the use of the 
kinetoscope a séries of rapidly moving pictures showing him to the 
audience making quick changes of costume. The changes made by 
each are entirely différent as to the characters represented. Each 
sings a song at intervais, but the words and music are entirely différ- 
ent. 

(7) At the close of plaintiff's exhibition she appears on the stage 
and sings a song appropriate to the character of a boy, and appears 
on the stage dressed as a boy. In the exhibition made by Zink, at 
the close thereof , he appears on the stage in the exaggerated cos- 
tume of "Bath House John of Chicago," and sings "Reggie, the 
Reigning Rage." He then performs a cake walk, or an imitation of 
one, and this closes his performance. 
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It is apparent that the exhibition given by the défendants is un- 
like that given by the plaintiff, except that the gênerai plan or plot 
of showing rapid changes of costume by means of photographie 
films and the kinetoscope is substantially the same. The main irlea 
and purpose of each performance is to exhibit to the audience by 
means of moving pictures and the use of the kinetoscope and a screen 
and darkened room a human being in nude or seminude conditions 
making quick changes of dress or costume. To just what extent 
the disrobing extends is not stated, but those who hâve seen Anna 
Held upon the stage in her costumes wiU easily perceive that, to 
give the représentation indicated, the plaintiff must be exhibited at 
times in a substantially nude condition. Each party bas the abso- 
lute right to her and his photographie films, and to exhibit same 
either in motion or stationary, and each has the right to use the ki- 
netoscope for this purpose. 

So far as the sensations and impressions conveyed by the two ex- 
hibitions or performances to those who see them presented is con- 
cerned, it is évident they are not the same, except in the gênerai sensé 
that they are lascivious and immoral. With the maie portion of the 
audience the plaintifif's exhibition would naturally excite passions 
not n.ecessary to describe. With the chaste females in the audience 
such exhibition could only produce disgust, while with the other fe- 
males the performance would excite no particular émotions whatever 
other than expectancy or curiosity as to its efïect on the maie portion 
of the audience. With the maie portion of the audience défendant' s 
exhibition would produce no sensation or émotion whatever except 
expectancy or curiosity as to its efïect on the females présent, while 
upon the unchaste females it would naturally excite more or less of 
lascivious sensations or desires. In neither performance is there any- 
thing of a literary or dramatic nature or character or of a nature 
calculated to elevate, cultivate, inform, or improve the moral or in- 
tellectual natures of the audience. Neither performance or exhibi- 
tion is of a nature to "promote the progress of science" or "of the 
useful arts." 

If the prefatory remarks to the plaintifif's performance are to be re- 
garded as a "dramatic composition," they are not copied or imitated 
by the prefatory remarks used by the défendants. As already stated, 
such remarks hâve no possible connection with what follows, either 
by way of description, introduction, or explanation. They indicate a 
condition of domestic infelicity and marital infidelity and gross im- 
morality, and so, perchance, are a proper introduction to the spectacle 
the plaintiff présents when photographs of herself in the conditions de- 
scribed are enlarged aqd thrown upon a screen, moving rapidly, and 
conveying the impressions described. Neither can the prefatory 
remarks of the défendant Zink be regarded as a "dramatic composi- 
tion." It would be as proper to characterize the ordinary prefa- 
tory remarks of a side show exhibitor at a circus or country fair as a 
"dramatic composition" as to apply that term to anything said by 
either the plaintiff or the défendant. 

Section 8, art. i, of the Constitution of the United States, provides : 
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"The Congress shaU hâve power • • * (8) to promote the progress of 
science and useful arts, by securing for Umlted times, to authors and In- 
ventors, the exclusive right to their respective writings and discoveries." 

' This piuvifeion of the Constitution not only limits the power of 
Congress in enacting copyright laws to matters which "promote the 
progress of science and useful arts," but serves to aid us in defining 
the words "dramatic composition" found in the statute, for it is not 
to be supposed that Congress intended to include any compositions 
that would not tend to "promote the progress of science and useful 
arts." How anything contained in the production of the plaintifï 
tends in this direction it is difficult to ascertain. 

In Martinetti v. Maguire, i Abb. U. S. 363, Fed. Cas. No. 9,173, 
the court said: 

"From this it expsressly appears that the Constitution did not Intend that 
Congress should pass laws to promote immorallty, or anything except science 
and the useful arts. For this reason an instrument or Invention expressly 
deslgned to facUitate the commission of crime, as murder, burglary, forgery, 
or counterfeiting, hovs^ever ingénions, would not be entitled to be patented. 
So a real dramatic composition, if grossly indécent, and calculated to corrupt 
the morals of the people, would not be entitled to a copyright. Such an ex- 
hibition neither 'promotes the progress of science or the useful arts,' but the 
contrary. The Constitution does not authorize the protection of such produc- 
tions, and Congress cannot be presumed to hâve intended to hâve gone beyond 
their powa* to glve them such protection." 

In that case the court, at pages 361 and 362, i Abb. (U. S.), Fed. 
Cas. No. 9,173, said: 

'TPhe Black Crook is a mère spectacle; In the languagé of the craf t, a 'spec- 
tacular pièce.' It bas no pretensions to be called a dramatic composition. 
The dialogue is very scant, and appears in the llght of a mère accessory — a 
pièce of word machlnery tacked on to the ballets and tableaux. The prin- 
cipal part and attraction of the spectacle seems to be the exhibition of women 
in novel dress or undress, or in striking attitudes or action. The closing scène 
Is called 'Paradise,' and consists, as wltness Hamilton expresses it, 'of women 
lylng about loose' — a sort of Mohammedan paradise, I take it, with Imitation 
grottes and earthly houris. To call such a spectacle a 'dramatic composition' 
is an abuse of languagé. An exhibition of model artistes, or a ménagerie of 
wUd beasts, mlght as well be called a dramatic composition, and claim to 
be entitled to copyright. A ménagerie is an Interesting spectacle, and so may 
this be; but it Is nothing more. An exhibition of women, whether in the 
ballet or tableaux, or even Uying rpund loose' in such a paradise, is not a 
dramatic composition and entitled to the beneflt and protection of copyright." 

The performances in question hère are mère spectacular pièces 
or exhibitions. The dialogue and monologue are very scant — "a pièce 
of word machinery tacked on" to the moving picture tableaux. The 
words "dramatic or musical composition," used in the statute, as ap- 
plied in this case, must be held to include only those représentations 
and exhibitions, with or without prefatory and accompanying words, 
which tend, at least, to "promote the progress of science and useful 
arts." As thus defined, the plaintifif's production, taken as a whole 
or in parts, is not a "dramatic composition," not the subject of a 
copyright, and not entitled to protection. Any person at any place 
may reproduce it entire if he does not ofïend the pénal statutes of 
the jurisdiction in which the performance is given. See, also. Broder 
V. Zeno Mauvais Music Co. (C. C.) 88 Fed. 74; Lawrence v, Smith, 
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Jacob, 471 ; Walcot v. Walker, 7 Ves. i ; Shoolc v. Daly, 49 How. 
Prac. 366, 368 ; Drone, Copyr. 181 ; 7 Am. & Eng. Enc. Law (ad 
Ed.) 538. 

But, quite aside from this, and assuming that the plaintiff's copy- 
right is valid, what does it cover and protect? Clearly not the set- 
ting or production of this performance on a stage with drop curtains, 
screens, and lights turned up or down, for ail this is old, and common 
property. Clearly not the use of photographie films by means of the 
kinetoscope, or the use of the kinetoscope itself, or the exhibition of 
rapidly moving pictures, ail old, and the right to use the kineto- 
scope, a patented invention, belonging to both plaintifif and défend- 
ants by permission of the owner of the patent; not the songs, for 
in thèse — ^both words and music — the plaintifï had no right not be- 
longing equally to the défendants, and, besides, défendants did not 
use them; not the mère act or performance of dressing to imitate 
or impersonate Anna Held or a boy. This plaintifï cannot monopo- 
lize such a performance, nor can Congress protect it by a copyright. 
If plaintifï's copyright covers the prefatory dialogue, it has not been 
imitated, plagiarized, or infringed. If it covers the right to exhibit 
the plaintifï's photographie films as rapidly moving pictures by 
mechanical means and enlarged and displayed to the audience on a 
screen, there is no imitation or infringement. The photographie 
films used by the défendants belong to them, and they had the right 
to display them publicly by mechanical means belonging to them. 

Can a person copyright a mère order of events in a play or spectac- 
ular représentation, the représentation being of différent scènes and 
things? "The copyright of a book describing a new system of 
stenography does not protect the system when considered simply 
as a System apart from the language by which it is explained so as 
to make the illustration by another of the same system in a difïer- 
ent book, employing totally différent language, an infringement." 
Griggs V. Perrin et al. (C. C.) 49 Fed. 15. See, also, Baker v. Selden, 
loi U. S. 99, 25 L. Ed. 841. 

In Serrand v. Jefïerson et al. (C. C.) 33 Fed. 347, it was held : i 

"A mechanical contrlvance, consistlng of a real tank Into which real water 
Is made to fall, and runnlng thence off underneath the stage, representing a 
river, into which in the course of a theatrical play the villain is made to fall 
from a bridge above, not being a link In the chaln of incidents which, together 
wlth the speech and action of the performance, constitute a séries of events 
concededly novel, Is not sueh a mechanical contrivance as ■will be protected 
by copyright of the play In which it Is introduced." 

Hère we hâve no play, and what is there that is novel in changing 
costumes or clothing? 

In Daly v. Palmer and Jarrett (C. C.) 6 Blatchf. 256, Fed, Cas. 
No. 3,552, it was held: 

"A written play, consistlng of directions for Its représentation by action, 
without the use of spoken language by the characters, Is a dramatlc composi- 
tion, withln that act. [Act Aug. 18, 1856, c. 169, 11 Stat 138. for protection, 
etc., of copyrights.] TJnder the act of 1856 the author of a copyrighted dra- 
matlc composition Is entitled to be protected against piracy, in whole or In 
part, by représentation. Where ail that was substantlal and material In a 
scène of a copyrighted play, a great part of such scène being represented by 
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actions, and not by spoîEen language, was used in the same order and séquence 
of events, and in a manner to convey the same sensations and impressions 
to those who saw it represented, held that tliere was an Infrlngement." 

But in the case under considération ail that is substantial and ma- 
terial in plaintiiï's scène, or play, or performance, or exhibition, what- 
ever we name it, is neither used by the défendants in the same order 
or séquence of events nor in a manner to convey the same sensa- 
tions and impressions. The order of events in plaintiff's exhibition 
is of no materiality whatever. Whether she first changes dress to 
represent Anna Held, and then changes to represent a boy, is of no 
particular conséquence. Whether Zink first represents Edna May, 
and then Lottie Collins, and finally "Bath House John of Chicago," 
or vice versa, is of no particular conséquence. Ail that is material 
in either exhibition is the représentation of a person making rapid 
changes of clothing, and, were it not for the songs, cake walk, and 
semi-indecency of the film photographs enlarged and shown to the 
audience, there would be no merit ( ?) or materiality or attraction 
in either exhibition. In short, nothing that is substantial or material 
in plaintifï's exhibition is used in the défendants' exhibition, except 
the mère idea of representing rapid changes of clothing by a human 
being. As before fully stated, the two exhibitions do not convey 
the same sensations or impressions to the audience, and it cannot 
be said that there is the same order and séquence of events when a 
female changes clothing to represent Anna Held (one event), and 
then again changes clothing to represent a boy (another event), as 
when a maie changes clothing to represent Edna May as the Salva- 
tion Army girl (one event), and again changes clothing to represent 
May Irwin in Miss Jones (second event), and then changes clothing 
to represent Lottie Collins singing "Ta-Ra-Ra Boom-De-Ay" (a 
third event), and then make a complète change of clothing to repre- 
sent "Bath House John of Chicago" (the final event). The only 
close similarity is in changing clothes or costumes and the consé- 
quent exposure of the person — ^the one, the exposure of the female 
person, conveying certain sensations and impressions; and the other, 
the exposure of the maie person, conveying entirely difïerent sensa- 
tions and impressions. Should thèse exposures alone actually be 
made, the first would bring a large and enthusiastic crowd (of men), 
while the second would bring the police only — possibly a few courte- 
sans. Society may tolerate, and even patronize, such exhibitions, but 
Congress has no constitutional authority to enact a law that will 
copyright them, and the courts will dégrade themselves when they 
recognize them as entitled to the protection of the law. 

In Clayton v. Stone, 2 Paine, 382, Fed. Cas. No. 2,872, Mr. Jus- 
tice Thompson said: 

"In determining the true construction to be glven to the act of Congress. 
it is proper to look at the Constitution of the United States to aid us in 
ascertaining the nature of the property intended to be protected. Congress 
shall hâve power to promote the progress of science and usef ul arts by secur- 
ing for limlted' times to authors and inventors the exclusive rlght to tbeir 
writlngs and discoveries. The aet In question was paséed in exécution of the 
power hère given, and the object, therefore, was the promotion of science-. 
and it would certainly be a pretty extraordinary view of the sciences to con- 
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slder a dally or weekly publication of the state of the market as falllng ■within 
any class of them. They are of a more flxed, permanent, and durable char- 
acter. The term 'science' cannot, with any propriety, be applled to a work 
of so fluetuating and fugitive a form as that of a newspaper or price current, 
the subject-matter of which Is dally changing, and is of mère temporary use. 
Although great praise may be due to the plaintiffs for their industry and eu- 
terprlse in publlshing this paper, yet the law does not contemplate their being 
rewarded in this way. It must seek patronage and protection from its utility 
to the public, and not as a work of science. The title of the act of Congress 
is for the encouragement of learning, and was not intended for the encourage- 
ment of mère industry, unconnected with learning and the sciences." 

There is a décision which seems to indicate that utter want of liter- 
ary merit is no objection to the validity of a copyright. Drury v. 
Ewing, I Bond, 540, Fed. Cas. No. 4,095. That was the case of a 
dressmakers' chart. But that chart was clearly within the meaning 
of the statute and the Constitution, for, while only sHghtly Hterary, 
it was calculated to promote the useful arts ; and in thèse days dress- 
making may not improperly be considered a science. It is uniformly 
held that advertisements possessing no Hterary or artistic quaUties 
are not the subject of a copyright. Lamb v. G. R. S. F. Co. (C. C.) 
39 Fed. 474; Lamb v. Evans, 67 L. T. N. S. 523. See, also, 47 
Alb. Law J. 93; Collender v. Griffith, 11 Blatchf. 212, Fed. Cas. 
No. 3,000; Ehret v. Pierce (C. C.) 10 Fed. 553. See cases 7 A. & 
E. Enc. Law, 537. Everything put on the stage or intended for 
the stage is not the subject of a copyright. It may be amusing and 
entertaining to many, but this fact does not show it to be a produc- 
tion tending "to promote the progress of science and useful arts," 
and, if it lacks those éléments in a substantial degree, it is not within 
the purview of the statute, which is not supposed to transcend the 
Constitution of the United States. 

The facts do not make out a cause of action, and the complaint 
must be dismissed, with costs. Judgment accordingly. 



SNOWDEN et al. v. LOREB. 
(Circuit Court, W. D. Pennsylvanla. September 19, 1902.) 
No. 15. 
Public Lands— Validitt of Patent from State— Land Pbeviousi.t Ded- 

ICATBD as StuBET. 

The State of Pennsylvanla laid out a town with outlots, now the city 
of AUegheny, on a reserved tract along the north shore of the Ohio and 
Allegheny rivers, under Act Sept. 11, 1787, 2 Smith's Laws, p. 414, which 
provided that "the streets, lanes and alleys of the said town and outlots 
shall be common highways forever." By the survey and plan adopted a 
lane or Street was laid out afterwards known as "Bank Lane," extend- 
ing along the shore, and fronting on certain outlots, which were platted 
and sold as bounded on the south by the lane. Beld, that such action 
of the State, which In laying out the town acted as an individual or pri- 
vate proprietor, was a dedication of the lane to public use, and estopped 
It to thereafter sell the property, and that a patent Issued by the offi- 
cers of its land department 50 years later, purporting to convey a portion 
of the land included in such lane to a private purchaser, was without 
warrant of law and vold. 
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8. Adyersd Possession— Requibites—TitiiB to Sdppobt Ejbctment. 

While tt la the established law of Pennsylvanla that adverse posses- 
sion fçr the statutory time will glve such tltle as will support an action 
of ejectinent, It Is also the law that nothing short of actual, continued, 
visible, notorious, distinct, and hostile possession for 21 years will glve 
such tltle; a mère elalm of tltle or ownership of vacant land by an 
adjolning owner and the drlving away of trespassefs is not sufflcient. 

Action in Ejectment. Trial to the court by stipulation. 

L,. C. Barton and C. F. McKenna, for plaintifïs. 
Johns McCleave, for défendant. 

BUFFINGTON, District Judge. This is an action of ejectment 
brought by Fannie B. Snowden and others against L. F. Loree, 
receiver of the Pittsburgh & Western Railway Company, to recover 
a rectangular strip of land situate at the southwest corner of Grant 
and South avenues, AUegheny City, Pa. The land is about i6o feet 
in width on South avenue, and some 940 odd feet on Grant avenue, 
and fronts on the AUegheny river. The défendant by itself or 
through its aliénées being in possession of the land, the burden rests 
on the.plaintiffs tO' show a complète title on their part, irrespective 
of what claim or title the défendant may hâve; the principle being 
well established that the right of the plaintiflf to recover in eject- 
ment dépends on the strength of his ovm, and not on the weakness 
of his adversary's, title. "In an action of ejectment the plaintiff 
must recover, if at ail, upon the strength of his own title. The weak- 
ness of his adversary's cannot avail him." McNitt v. Turner, 16 
Wall. 362, 21 L. Ed. 341. The first question, therefore, is as to the 
validity of the plaintiff's title. In the abstract filed by the plaintiff s, 
August 5, 1901, the only title claimed by them is that based upon a 
patent of the commonwealth to L,uke Loomis, dated August 15, 
1837, enrolled in Patent Book H, vol. 37, p. 547, which, it was therein 
alleged, conveyed the property in dispute. Subsequently by amend- 
ment they set up that their grantors "entered into constructive posses- 
siqn of the land in dispute çth day of July, A. D. 1822, or thereabouts, 
and into actual possession about the isth day of August, A. D. 1837; 
and that plaintiffs and their grantors held continuous, uninterrupted, 
hostile, and notorious possession of the same from said times up to 
the year 1881, when they were ousted by the defendant's grantors." 
The plaintifïs' claim, therefore, rests on the Loomis patent and on a 
title based upon adverse possession. 

The question of the validity of that patent involves an examina- 
tion of the législation, plan, and original grants and conveyances of 
the Reserve Tract upon which the city of AUegheny stands. The 
Act of March 12, 1783, 2 Smith's Laws, p. 62, provided for the sale 
of land north of the Ohio, west of the AUegheny, and south of a 
line running from the mouth of Mahoning creek, a tribijtary of the 
AUegheny, to the western boundary of the state. From the fact that 
provision was made in said act that payment could be made in cer- 
tificates of dépréciation given to the pfificers and soldiers of the Penn- 
sylvanla line, this section became known as "Dépréciation Lands." 

Î2. See Adverse Possession, vol. 1, Cent Dlg. § 65. 
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A réservation was made in this act of, inter alia, Ihe site of Alle- 
gheny City in the foUowing words: "Reserving to the use of the 
State three thousand acres, in an oblong of not less than one mile 
in depth from tlie Allegheny and Ohio rivers, and extending up and 
dcwn the said rivers, from opposite Fort Pitt, so far as may be neces- 
sary to include the same." It will be noted that what is hère re- 
served is an oblong or solid body of land, that it extends in depth 
"from the Allegheny and Ohio rivers," and that it extends "up and 
down the said rivers," and that such language would not include 
islands. The act of September ii, 1787, 2 Smith's Laws, p. 414, 
provided that upon said reserved land a town, in lots, with a suitable 
number of outlots, be laid out and surveyed, and enacted, "and 
the streets, lanes and alleys of the said town and outlots shall be com- 
mon highways forever." In pursuance thereof a survey viras made 
and a plan adopted by the state in which there was laid out a lane 
or Street, afterwards known as "Bank Lane," extending along the 
north shore of the Ohio and Allegheny rivers, and fronting the south 
line of outlots 21 to 31, both inclusive. The lots at both ends of the 
lane were plotted as bounded by the river. The east end of the lane, 
as indicated on the plan, began at a turn of the inward bend of the 
stream caused by the water passing around an island depicted on the 
plan map. The island was not laid out or plotted in lots, and, so 
far as the plan indicates, was not treated or regarded as a part of 
the Reserve Tract. No provision existed by law at that time for the 
sale of islands in the Allegheny and Ohio rivers, and by the act of 
April 8, 1785, 2 Smith's Laws, p. 322, § 13, they were excepted from 
appropriation; and the Reserve Tract being, as we hâve seen, "in 
depth from the Allegheny and Ohio rivers," and "extending up and 
down the said rivers," the state's surveyor must hâve acted upon 
the assumption that the island was not a part of the Reserve Tract, 
and that the south boundary of the tract opposite the island was 
the water course between it and the mainland. The deeds for the 
several outlots mentioned recite the plan; describe the lots as situ- 
ated "on the north side of Bank lane, on the river Ohio," and as ex- 
tending - south "to Bank lane as aforesaid ; thence along the said 
lane as it extends up the river Ohio." That there was an island 
as indicated on the plan map, that its séparation from the mainland 
was of such marked character as to make it known as an island 
and not a part of the mainland with intervening marsh land, is 
we think fully evidenced by the fact that it was a topographical 
feature worthy of note as an island by contemporaneous travelers 
and writers. In an article by Judge Breckenridge in the first num- 
ber of the Pittsburgh Gazette, dated July 29, 1786, and reprinted in 
Craig's History of Pittsburgh, p. 190, the island is noted as located 
about 70 yards from the shore, and having a lofty hill upon it. The 
statement is as follows: 

"At the distance of about four or flve hundred yards from the head of the 
Ohio Is a small Island, lying to the northwest side of the river, at the distance 
of about seventy yards from the shore. It Is covered with wood, and at the 
lowest part is a lofty hill famous for the number of wlld turkeys which In- 
habit it The island is not more in lengtb than one-quarter of a mile, and in 
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breadth about 100 yards. A small space on the upper end Is cleared and 
overgrown with grass. The savages had cleared It during the late war, a 
party of them attaehed to the United States having placed thelr wlgwams 
and ralsed corn there. The Ohio, at the distance of about one mile from its 
Bource, w4nds around the lower end of the island and disappears." 

In a volume of travels written by F. Cuming, and printed at Pitts- 
burgh by Cramer, Spear & Eichbaum, i8io, entitled "Sketches of a 
Tour," the island is referred to as seen from the point: 

"Contlnuing to turn to the right from our original center, the point, we see 
the Otdo for about two miles, wlth Elliot's Mills or Saw Mill Bun, below 
Coal Hill on the left, an amphitheater of lower hlUs above Chartiers creek 
and McKee's farm to Brunot Island in front, and Robinson's Point and 
Smoky Island at the mouth of the AUegheny on the right." 

It will thus be seen that, as a fact, the southern boundary of the 
Reserve Tract opposite this island was this inner channel of the 
AUegheny. Indeed, in the case of AUegheny v. Reed, 25 Pa. 335, 
it was said by the Suprême Court of Pennsylvania : 

"The river and the islands in it lie outside of the reserved tract. » • * 
An authorlty to survey the tract of land, bounded by a river, does net au- 
thorizc the survey of the islands in the river, although they are opposite to 
the tract surveyed." 

It will also appear that the plan of the town and the conveyances 
of outlots 21 to 31, inclusive, were made on such assumption. 

In laying out the plan, dedicating the streets and lanes, and selling 
the lots by the plan, the state of Pennsylvania acted as an individual 
or private proprietor. "It must be remembered," says the Suprême 
Court in AUegheny v. Nelson, 25 Pa. 334, "that the state, in the 
sale of her lands, acts as an ordinary individual, and not as a sover- 
eign." As, therefore, an individual proprietor cannot, so also the 
state cannot, make an after conveyance inconsistent with its prior 
plan. The légal efïect of this plan and the conveyances made there- 
under were determined by the Suprême Court of Pennsylvania in the 
case of AUegheny City v. Moorehead, 80 Pa. 138. It was there said 
in référence to the outlots abutting Bank lane: 

"Thèse lots were laid out by the state on her own property [the Reserve 
Tract], and were made to bound on streets and lanes, and on each other, 
just as the other lots in the town were. Bank lane was laid out upon the 
north bank of the river, foUowing its windings, and its northern Une was 
made the southern boundary of thèse lots. They did not cross Bank lane 
to the river. If the doctrine of Paul v. Oarver, 2 Casey, 223, 67 Am. Dec. 
413, as to the boundaries by the thread of a hlghway, were applicable to 
Such a case as this, it would extend the tltle of the lot owners only to the 
middle of the hlghway, and not across It. Their interest on the south side 
was not a title to the soil, but an easement in common with ail others in the 
use of the street — a use necessarily bounded by the water Une, for the land 
hlghway could extend no further." 

And this was, indeed, but applying the principle established in 
Pennsylvania in Wharton v. Garvin, 34 Pa. 341. The construction 
thus given to a state statute and to a plan and conveyance made by 
tiie state, by the court of the highest resort of such state, will be fol- 
lowed by a fédéral court. Gormley v. Clark, 134 U. S. 338, 10 Sup^ 
Ct. 554, 33 h. Ed. 909; Stutsman County v. Wallace, 142 U. S. 
293, 12 Sup. Ct. 227, 35 L,. Ed. 1018. Such construction is, more- 
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over, in accord with fédéral authorities. Morris v. The United 
States, 174 U. S. 196, 19 Sup. Ct. 649, 43 L. Ed. 946; Barclay v. 
Howell, 6 Pet. 507, 8 L. Ed. 477. 

Having found as a fact, which we do, that, at the date of the map, 
sale, and dedication, there was a well-marked water course between 
the island and the main shore at the locus in quo, it follows from the 
law as thus laid down that Bank lane was dedicated as a pubHc 
highway, and that as such it extended to the water Hne. Why such 
should be the law is forcibly stated by Mr. Justice Matthews in 
Potomac Steamboat Co. v. Upper Pot. S. Co., 109 U. S. 685, 3 Sup. 
Ct. 453, 2"] L. Ed. 1070, where he says : 

"It is not denied and never was questioiied that, as to the streets whose 
termini abutted on the river, the water front was subject to the ripariati 
rights of the public for use as wharf or dock or landing place. On what 
principle can a distinction be drawn between that case and the one in hanrt, 
irhere the Une of the river constitutes the side of the street running along 
the shore?" 

That the authorities hâve not used or improved the highway is 
immaterial. The right was not dépendent on its use. Barclay v. 
Howell, supra; Potomac Steamboat Co. v. Upper Pot. S. Co., supra. 
It is évident, therefore, that the act of the state in laying out and 
dedicating Bank lane as a public highway extending to the water 
edge was such act as to preclude it from afterwards conveying such 
highway to a grantee to be held as private property. "After being 
thus set apart for public use," says the court in City of Cincinnati v. 
White, 6 Pet. 437, 8 L. Ed. 452, "and enjoyed as such, and private 
and individual rights acquired with référence to it, the law considers 
it in the nature of an estoppel in pais, which precludes the original 
owner from revoking such dedication. It is a violation of good 
faith to the public, and to those who hâve acquired private prop- 
erty with a view to the enjoyment of the use thus publicly granted." 

The same doctrine was announced by the Suprême Court of Penn- 
sylvania in the Penny Pot Landing Case, 16 Pa. 89: 

"The rights of the adjacent and neighborlng lot holders as well as the 
public to Vine street so enlarged were vested rights, of which they could 
not be dlvested by William Penn; and If it were not compétent to Penn, the 
proprletor and founder, to dlvest or Impair hls grant and dedication of this 
extended street, It cannot with any propriety be supposed that thls could be 
done many years after his death, by the acts on the part of some of the 
snbordinate officers of the proprietary government." 

Yet this is what the state almost 50 years afterwards did if its 
patents to Luke Loomis be sustained. On August 15, 1837, by such 
instrument it sought to convey to Loomis, in fee simple, a part of 
the land theretofore dedicated to the public as Bank lane. What 
was the efïect of such patent? The validity of a patent dépends on 
the authority of the state's agent to issue it. The law in that regard 
is well settled (Hunter v. Howard, 10 Serg. & R. 9 ; Morris v. United 
States, 174 U. S. 243, 19 Sup. Ct. 649, 43 L. Ed. 946; Smehing Co. 
v. Kemp, 104 U. S. 636, 26 L. Ed. 875 ; Doolan v. Carr, 125 U. S. 
618, 8 Sup. Ct. 1228, 31 L. Ed. 844), and is well summed up in Sar- 
geant's Land Titles of Pennsylvania, p. 169, as follows: 
122 F.— 32 
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"The laivî oflace, inereïy as such, possesses ho judiclal power; the ofllcers 
were purely agents. Thelr acts, where they exceed their authority, are void, 
like the acts of other agents. Even If the title of a party be cojisummated 
by a patent, every one Interested in the land thus acqulred may contest the 
validity of the grant. Thelr powèrs are to grant lands in the name of the 
commonwealth as public agents, but under the conditions prorided by law, 
of whieh every man is bound to take notice. They hâve no authority to dis- 
pense with the provisions of a positive law, and, whether they err from 
ignorance, inadvertence, or misinformation, thelr acts cannot conclude." 

At the time of the issue of this patent, in 1837— and that is the 
date by which its validity is tested (AUegheny City v. Reed, 24 Pa. 
43 ; Morris v. The United States, supra)— the conditions were différ- 
ent in no material respect from those existing at the time of the dedi- 
cation of Bank lane, in 1783. It is true that the island in front of it 
had been largely or wholly swept away, but the inner water course 
still existed, and it is évident that the island's disappearance wrought 
no change in existing rights so far as the portion of Bank lane in- 
volved in this case was concerned. Upon careful considération we 
are therefore of opinion that the acts of the agents of the state of 
Pennsylvania in issuing the Loomis patent were without warrant 
of law, indeed were contrary to law, and that said patent is void, 
and vested no title in Luke Loomis, or in the plaintifïs who claim 
under him. 

This view of the case renders it unnecessary to discuss in détail 
two other grounds afïecting the vaUdity of this patent. Upon them 
we express no opinion, but we deem it proper they should be hère 
adverted to. Thèse grounds are : First, that under the forms and 
practice ofthe land office and the laws of Pennsylvania there was in 
1837 no authority to issue a patent for land situate between the 
banks of a navigable stream between high and low water mark, 
and detaehed from the land along the bank ; second, that, if the land 
covered by the Loomis application and warrant was patentable, the 
survey was in direct violation of the statute governing surveys along 
navigable streams of lands acquired by the Indian treaty of October, 
1784, and the patent issued thereon was without warrant of law and 
void. As to the first ground, it will be noted that the main body of 
the navigable rivers of this state are not subject to private ap- 
propriation, under the ordinary systèm of land laws. Poor v. Mc- 
Clure, "jj Pa. 219, and cases cited. It is true the lines of a riparian 
owner extend to low-water mark, subject to the public rights of 
navigation between high and low water mark. Stover v. Jack, 60 
Pa. 343, 100 Am. Dec. 566; Wood v. Appal, 63 Pa. 215. But this 
grant of inter-bank rights is not a grant by the state of inter-bank 
land as such, but an incident to the grant of lands along and on the 
banks, and a right necessary to the full enjoyment of such upper land. 
When it cornes to a grant pf inter-bank lands not only is no express 
provision found, but such power, it is asserted, is denied by neces- 
sary implication. The first section of the act of April 3, 1792, 2 
Smith's Laws, pp. 70, 71, describes the land for appropriation as 
lying east of the AUegheny river, and the second as lying west. In 
both instances the river is excluded. In Poor v. McClure, cited 
above, Judge Agnew, aftér citing the varions acts, says: "In ail 
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this législation we discover a fixed intent to open to gênerai appropria- 
tion ordinary lands outside of the navigable streams, and as a con- 
séquence no surveys were made across those streams." In Freytag 
V. Powell, I Whart. 537, it was held by the district court (Philadel- 
phia) "that land on the navigable rivers of Pennsylvania between 
high and low water mark, detached from land above high-water 
mark, is not within the jurisdiction of the land office, and it is not 
grantable in the usual way, upon the usual terms by warrant and 
survey." In Jones v. Janney, 8 Watts & S. 443, 42 Am. Dec. 309, 
it is said : 

"The character of this kind of property is such that land bordering on the 
flats and the flats naturally go together. Their most bénéficiai enjoyment is 
derived frorn their conneetion. * * * Flats hâve always been deemed as 
appurtenances to the adjoining river front. They pass with It as appur- 
tenances, if not expressly excluded. They are a peculiar klnd of right, 
situate in the bed of a navigable river, when the tide flows and reflows, 
covered by the vi'ater at high tide, and left bare at low." 

In Barton v. Bouvier, l Phila. 523, it was held by the district 
court (Philadelphia) that whether the adjoining fast land was in the 
State or in the individuals the patent to marsh land adjoining was 
void, "in the one case as interfering with their rights to hâve the 
river as a boundary, in the other as violating the rules necessary 
for the advantageous disposition of the public property." As to the 
second position, it will be noted that the land in question was acquired 
by the state by the Indian treaty of October, 1784, and as such its 
opening for sale was authorized by the act of April 8, 1785, 2 Smith's 
Laws, p. 323. Section 15 of that act provides : 

"The surveyor gênerai and bis deputies are hereby severally directed and 
enjoined to locate and survey, or cause to be located and surveyed, the full 
amount of land contained and mentioned in any warrant, in one entire tract, 
in such manner and form, as that such tract sball not contain In front on 
any river more than one-half of the length or depth of such tract, and to 
conform the Unes of every survey In such manner, as to form the figure or 
plot thereof, as nearly as clrcumstances will admit, to an oblong of three 
times the breadth thereof." 

The Loomis survey was in direct violation of this provision. It 
shows a narrow strip fronting on the river 147 perches, at its lower 
end 8, and at its upper end 10 perches in depth — proportions utterly 
at variance with the explicit directions of the act (Sargeant's Land 
Titles, p. 271), contrary to the instructions given to the agents of 
the proprietaries in 1765 (see Smith's Laws) 163 ; Bear v. Russel, 2 
Smith's Laws, p. 168; Barton v. Bouvier, supra). It is true that in 
Wharton v. Garvin, supra, it is stated that this act is only directory, 
and that "a survey by différent dimensions, when returned and ac- 
cepted at the land office, was never supposed to be void." But it will 
be noted that such question was not before the court in that case, and 
that no authority is cited for the statement. In the absence of any 
décision by the Suprême Court of the state, the question as to whether 
an act in violation of an enjoined duty was not void as lacking pré- 
cèdent authority is still an open question. But, as we hâve said, 
the fact that such patent is invalid on other grounds renders need- 
less the détermination of thèse two questions. 
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The only other asserted title to the strip of ground between Bank 
lane and the water of the inner channel of the river is that based 
on adverse possession. It must, however, be borne in mind that the 
ground in question down to the water's edge was part of a dedicated 
highway, and that no adverse possession, however protracted, could 
bar such public right. Commonwealth v. Alburger, i Whart. 486; 
Commonwealth v. McDonald, 16 Serg. & R. 3q5 ; Rung v. Shone- 
berger, 2 Watts, 23, 26 Am. Dec. 95; Black's Lessee v. Hepburne, 
2 Yeates, 331 ; Penny Pot Landing, 16 Pa. 88. But, waiving this 
question, we find no évidence of facts sufficient to vest in the plaintiffs 
a title by adverse possession for the statutory period. Such title, if 
proven, has been held sufficient to entitle one to recover in ejectment; 
"for the right of possession is acquired by twenty-one years' posses- 
sion, and this right is not only sufficient to support a défense, but it 
is a positive title, under which one may recover as plaintifï in eject- 
ment." Pederick v. Searle, 5 Serg. & R. 240. But the principle 
is also wéll established in Pennsylvania that nothing short of actual, 
continued, visible, notorious, distinct, and hostile possession for 21 
years will give a title under the statute of limitation. Mercer v. 
Watson, I Watts, 330 ; Ewing v. Alcorn, 40 Pa. 500 ; Sorber v. Will- 
ing, 10 Watts, 142 ; Shafïer v. Lowry, 25 Pa. 252. Now, while there 
is some évidence to show that a part of this gênerai river front had 
been at one time fenced in and cultivated, yet it was not shown that 
such possession extended continuously over 21 years, that it was a 
possession by one under whoni the plaintifïs claim (and a plaintifï 
must show such connection in order to avail himself of such posses- 
sion — see Schrack v. Zubler, 34 Pa. 38), or, indeed, was even such 
possession as was shown a holding of the particular land sought to 
be recovered in this action. As to it there was no évidence that it 
was fenced, cultivated, occupied, that taxes were assessed or paid 
upon it, or, indeed, any of the indicia of adverse possession. The 
only thing was the forbidding occupants of shanty boats the privilège 
of mooring their boats along the banks in front of Judge Snowden's 
résidence. 

The nature of the alleged possession of this property is fairly shown 
in the testimony of Mrs. Mary K. Douglass, who lived on Bank 
lane, adjoining Judge Snowden, the ancestor of the plaintifïs. Mrs. 
Douglass says that she lived there as a child from about 1826 to 
1856, was absent five years, and returned in 1861. She says that from 
girlhood she was led to believe that her father and Judge Snowden 
when they bought the property owned to low-water mark. Touch- 
ing exercise of ownership, her testimony was as follows : 

"Q. Did you see any acts or anything done by members of the family to 
take control of it in Judge Snowden's time or that of hls family? A. I never 
dld. Q. Who occupied it, as far as you linow?, A. Occupied what? Q. The 
land In front of their property. A. No person, but Jo boats occasionally. Q. 
Whèn the Jo boats were landed there, do you know what was done? A. 
We ordered them off; • * * told them they were on private property, 
and they had no right there. Q. How dld you come yourself, Mrs. Douglass, 
to exercise this authority of ordering the boats away î A. They were in 
front of our house and were very objectionable." 
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Referring to the land in front of her own and Judge Snowden's lot 
on her return in 1861, she was asked: 

"Q. How about this land in front, south of Bank lane; who had control of 
tliat? A. No persons seemed to hâve control of it. It was just lying ia 
front of our properties, and we thought we had the right to it. Q. Did you 
claim It? A. Never made any claim to it, because nobody interfered with 
us, and we made no daim." 

She further says that no one took possession or interfered with 
it until the railroad came. She states the land between Bank lane 
was never fenced in any way, and that there were no buildings on it. 
Mrs. Foster, a granddaughter of Judge Snowden, was asked as to 
acts of ownership by her father, and said : 

"We would never allow them to haul gravel from there. The clty of Al- 
legheny would try to haul sand from there when they were flxing the streets, 
and we would order them off. * * * Then, another thlng, there were 
no Jo boats in front of our house, for father wouldn't allow it. * * * 
When the river would rise thèse boats would come in there with their fami- 
lles, and tie up in front of us, if they could. Father would order them ofC. 
There was never any boats stayed in front of Snowden's place." 

Mrs. Harrison, another granddaughter, was asked: 

"Q. Did anybody else ever during the time that you lived in that location 
enter upon or take possession of that property? A. They did not. Q. Or 
occupled it in any way? A. No. Q. What was it used for by your father? 
A. It was used for the vIew more than anything else. He wanted the view 
of the three rivers, and eiplained to me that the three rivers came in there, 
the Monongahela, the AUegheny, and the Ohio, and he wouldn't hâve anything 
built up in front of him. "* ♦ • Q. You say that you had possession of the 
property. What did you ever do to take possession of it? A. We just al- 
ways considered it ours, like you would look out over your lawn. We 
watched the river and enjoyed the view." 

Morrison Foster, who was an owner of property fronting on Bank 
lane, and who was familiar with the property in suit since 1834, says 
there was nobody on the property. Frank Snowden, who lived on 
Bank lane fronting the property in dispute from 1861 to 1876, was 
asked, "Q. What acts of ownership or possession or control of that 
property did your father exercise from 1861 to the time of his death?" 
and said: "The only act of possession would be to allow no one 
to get in front of him. He was very jealous of any one being in 
front of him." As to the remaining portion of the ground embraced 
in this action, it may be described as a strip lying between the north 
side of the river channel, before referred to, and the low-water line 
of the AUegheny river, fronting the south shore of what was for- 
merly an island site. The plaintifïs are the heirs of John M. Snowden, 
who owned the lot on the north side of Bank lane immediately back 
of the property in dispute, and many of the witnesses called, together 
with some of the Snowden heirs, base their claim to this property 
fronting their lots upon the fact of, and as an incident to, the own- 
ership of corresponding lots abutting the north side of Bank lane. 
Such title is not set up in the abstract, and therefore need not be 
discussed, but we deem proper to remark that in view of the express 
décision in AUegheny City v. Moorehead, supra, and for the reasons 
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set forth in that opinion, we are of opinion that no exclusive pos- 
sessory title to land south of Bank lane ever vested in the lot 
owners north of it. Their rights were defîned in the foregoing case, 
where it was said: "Tlieir interest on the south side was net a 
title to the soil, but an easement in common with ail others in the use 
of the Street — a use necessarily bounded by the water line, for the 
land highway could extend no further." Of physical possession of 
such fronting property sufficient to create a title by adverse posses- 
sion there is absolutely no évidence. The claim was not evidenced 
or accompanied by possession. It had no existence in acts. The 
ground lay vacant and unoccupied, even when bared in part by low 
water. It will be noticed, also, that, in the ejectment case of Alle- 
gheny City v. Moorehead, F. L. Snowden, the ancestor of the plain- 
tifïs, was called as a witness. That case involved the title to the 
land we are now considering, and Mr. Snowden was called as a 
witness on behalf of Allegheny City on the trial, in 1875, and his 
testimony was ofïered by the défendant in the présent case. In that 
case he testified that he did not claim the property there in dispute. 
Under ail views of this case, we are of opinion the plaintiffs hâve not 
shown a valid title to the land involved in this case, and the finding 
must be for the défendant. This disposition of the case renders 
it unnecessary to discuss the title set up by the défendant, and upon 
it we express no opinion. Under that view, we deem it proper to say 
there is no question of public easement or right of navigation in- 
volved in this case, and therefore this case is determined, leaving 
the question of public easement, if any exists, to be passed upon 
when it shall arise. 

Findings of Fact. 

(i) The patent of the commonwealth of Pennsylvania to L,uke 
lyoomis, dated August 15, 1837, 'was located upon Bank lane, a high- 
way dedicated to the public by the commonwealth. 

(2) The plaintifïs were not in possession for 21 years of any of 
the land for which this action is brought. 

Conclusions of Law. 

(i) The patent of the commonwealth of Pennsylvania to Luke 
Loomis, dated August 15, 1837, is void. 

(2) No title by adverse possession bas been established by the 
plaintifïs. 

(3) The plaintifïs hâve not shown a right to recover. 
Verdict: The court fînds in favor of the défendant. 
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THE GLENOGLB. 
(District Court, D. Washington, W. D. April 10, 1903.) 

No. 224. 

1 Collision— Stkamships Ceossing— Navigation in Foo. 

The Glenogle, a large océan steamship, left her wharf at Tacoma, out- 
ward bound, at 4 in the morning — about dawn. Across the center of the 
bay was a low fog bank, which the Glenogle entered with her engines 
at full speed. At about that time she heard a signal of one blast a little 
on her port bow, from the steamshlp City of Kingston, which was coming 
in; and she answered with a like signal, and ported her helm. The ves- 
sels could not see each other, owing to the fog. The same signais were 
again exchanged, after which th^ Kingston gave a signal of two blasts, 
which was answered by the Glenogle with one. The Kingston's signal 
being repeated, the Glenogle gave an alann signal, put her helm hard 
aport, and reversed to full speed astern, and at the same time the 
Kingston came into view; a collision resulting three minutes later, iu 
which the Kingston was sunk and the Glenogle damaged. At the time 
of reversing, the Glenogle had attalned a speed of from 7 to 9 knots. 
The bay is some 2% miles across, and the ordinary courses of incoming 
and outgoing vessels crossed at about the place of collision, the outgoing 
vessels having the others on their starboard hand when approaching the 
crossing place. The Kingston, on entering the fog, stopped her engines, 
but about the same time changed her helm to starboard, departing from 
the straight course. The pilot of the Kingston mistook the direction of 
the Glenogle's signal, and at the second signal gave the cross-signal, and 
put on full speed, which was continued until collision, and also continued 
the course to port until immediately before the collision. Eeld, that both 
vessels were in fault, for failing to obey article 18, rule 3, of the rules for 
harbor navigation (Act June 7, 1897, c. 4, 30 Stat. 100 [U. S. Comp. St. 
1901, p. 2882]), which required them to sound alarm signais on approaching 
another vessel whose position and course were not known; the Kingston, 
for the further reason that her pilot negligently acted on an erroneous 
supposition as to the position and course of the Glenogle, and persisted 
in going ahead at full speed under a starboard helm after his two 
blasts had been answered by a cross-signal; and the Glenogle, for her ex- 
cessive speed in the fog, with another vessel ahead, which could not be 
seen. 

2. Samb— Damages. 

Damages cannot be awarded to one of two vessels, both of which are 
held in fault for a collision, for disorganization of business on account of 
the delay conséquent on the collision and the necessity for repairs, which 
are necessarily not capable of definite proof, wbere the owners of the 
other vessel may be presumed to bave suffered like damages. Nor, when 
such vessel cuts short her voyage on account of the delay, can she be 
allowed for the cost of forwarding her cargo, when she bas been allowed 
charter money during the time of the delay. 

In Admiralty. Suit in rem by the owner of the passenger steam- 
boat City of Kingston to recover damages for the destruction of that 
vessel by a collision with the steamship Glenogle in the harbor of 
Tacoma on the morning of April 23, 1899; and rross-libel by the 
owner of the Glenogle against the libelant to recover damages for the 
injuries to his ship and losses which he sustained by the collision. 

ni. Signais of meeting vessels, see note to Union S. S. Oo, v. Erie & W. 
Transp. Co., 30 C. C. A. 630. 
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Findings and decree that both vessels were în fault, and that the entire 
damages be equally divided. The libelant, having sustained the 
heaviest loss, is awarded a decree for the excess above one-half the 
total loss. 

B. S. Grosscup, for libelant. 

Williams, Wood & Lynthicum, for underwriters of the City of 
Kingston. 
James M. Ashton, for cross-libelant. 

HANFORD, District Judge. To understand the movements of 
the two vessels, and the circumstances which produced the collision, 
it will be convenient to refer to the annexed map, showing the outline 
of Tacoma harbor, the Unes along which vessels usually travel in 
entering and going out, and the points of the compass: 
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The stake light on Brown's Point îs distant from the railroad wharf 
îibout two miles and a half. The entrance to the harbor is wide, the 
water deep, and there are no stationary obstructions, except mooring 
buoys piaced by authority of the city government of Tacoma at con- 
venient places offshore on the Tacoma side ; and thèse are in use most 
of the time by vessels having occasion to tie up during times of déten- 
tion. The collision happened at 4:16 a. m. on the morning of April 
23, 1899, which was about the time of the dawn of day ; and it was a 
calm, clear morning, with the exception of a low bank of fog in the 
middle of the harbor, extending easterly and westerly across the fair- 
way. The high land on one side of the bay could be seen from the 
opposite side over the bank of fog, but two vessels in the fog were not 
visible to each other at a distance exceeding 300 feet. The usual 
course of large vessels outward bound from the railroad wharf is 
about northwest by north, ma^netic, by the chart, until they get across 
the bay, within half a mile offshore, when they turn Brown's Point, 
and steer a more northerly course ; and steamers coming in from the 
north habitually run up to within a quarter of a mile from the shore, 
a mile or more northward from Brown's Point, and then keep close to 
the shore until opposite the stake light on Brown's Point, and from 
there they steer a course south southeast, by the chart, until they reach 
the vicinitv of the buoys, when they take a course directly in to their 
berths. This usual practice of entering the harbor on a course Cross- 
ing the track of outward bound vessels has been long continued, and 
is well known to ail local pilots. 

The Glenogle is a large iron steamship, 435 feet in length, 25.35 
feet depth of hold, and 45.15 breadth of beam. Her hailing port is 
Glasgow, and at the time she was one of the Northern Pacific Line, 
carrying freight and passengers between Tacoma and ports of Japan 
and China. She was loaded with 4,000 tons of cargo, and 1,056 tons 
of coal for her own fuel. At 4 o'clock a. m. she started from her 
berth at the Railroad Wharf, and maneuvered for 10 minutes to get 
clear of the dock and pass a ship moored to one of the buoys. At 
4:10 her engines were started full speed ahead, and she was then on 
her course about northwest by north, magnetic, by the chart. When 
she had developed a rate of from seven to nine knots per hour, her 
engines were suddenly reversed in an effort to avoid the collision. 
She was approaching the bank of fog in the middle of the harbor when 
the présence of the City of Kingston was first made known by a single 
blast of a steam whistle, which was at once recognized as the Kings- 
ton's whistle, and which was promptly responded to by a single blast 
of her siren, and a few seconds later the same signais were repeated 
by both vessels. The Kingston was located by her whistles off the 
port bow of the Glenogle. At the time of responding to the first 
signal from the Kingston, the Glenogle ported her helm, and a few 
seconds after the second exchange of signais the Kingston gave two 
blasts of her whistle, to which the Glenogle responded with one blast, 
and set her helm hard aport, and the Kingston immediately repeated 
her signal for a starboard passing by two blasts of her whistle. The 
Glenogle then turned her engines full speed astern, and sounded an 
alarm by four blasts; and at the same time the Kingston came into 
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view, showîng lier green light. The two vessels were so near together 
at that time that th,e cqllision could not be avoided, and the bow of 
the Glenogle eut into the starboard side of the Kingston a little for- 
ward of her center, 

The City of Kingston passed the stake light on Brown's Point at 
3 :57 a. m. She was then 500 or 600 feet offshore, and going at her 
usual rate of about I2j^ miles per hour, which was maintained until 
she came to the bank of fog in the middle of the harbor. After passing 
Brown's Point, she steered her usual course across the bay, heading 
south southeast by her compass. When she came to the edge of the 
fog bank she gave one blast of her whistle, and stopped her engines, 
but continued ahead by force of her momentum. The Glenogle's 
response to her first signal was distinctly heard by the Kingston's 
pilot, and, being a siren, was recognized as the signal of a large océan 
steamship. The pilot, however, committed an error in locating the 
other vessel. To him the siren seemed to be one or two points oflf the 
starboard bow of his vessel, and he assumed that it came from a 
vessel to the westwardof his position, and on a course which would 
take her more to the west, whereas the Glenogle was then to the east- 
ward of a line straight with the Kingston's keel, if she was still on her 
course, headed south southeast. The pilot was standing on the star- 
board side of the pilot house, and he may hâve made a simple mistake 
in locating the sound. There is no other way to account for his error, 
except by assuming as a fact that he had already turned his vessel 
three or four points to the eastward, as he would do, to take her into 
her berth after crossing the bay. I believe that the Kingston was 
swinging on a starboard helm when she gave the first single blast of 
her whistle, which was intended as a fog signal, and that her pilot has 
attempted to suppress an important fact, by not telling when he first 
changed his helm to starboard. This theory comports with the pilot's 
statement made to the ofiicers of the Glenogle immediately after the 
collision. The second response from the Glenogle indicated to him 
that the Kingston was in danger, and it was his idea to give more 
room, by going ahead and swinging to port. He accordingly started 
ahead fuU speed, with his helm to starboard, and at the same time gave 
the signal indicating that the Kingston was swinging to port. When 
the Glenogle responded by a single blast, instead of sounding an 
alarm he repeated the signal for a starboard passing by two blasts, and 
signaled to the engine room to work the engines ahèàd to their ut- 
most capacity. Just as the Glenogle gave her four blasts, she became 
visible through the fog, showing both her green and red lights to the 
starboard side of the Kingston. The pilot then faltered in the exécu- 
tion of his plan, and changed his helm to port, but gave no order to 
reverse her engines. The two vessels collided as already described, 
and the hull of the Kingston sank 20 minutes afterward. Her upper 
Works did not go down with the hull, but remained afloat, and no lives 
were sacrificed. 

The Kingston was a modem passenger iron steamboat, 246 feet in 
length, and was employed on a regular route, making daily round trips 
between Tacoma and Victoria, via Seattle and Pt. Townsend. At the 
time of her destruction she was worth $140,000, and, except a small 
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amount of wreckage, from whîch about $2,000 was realized, she be- 
came a total loss. The Glenogle was damaged, by the breaking of 
her frames and injuries to the plates on her port side, and by reason 
of détention for repairs, and necessary ^ncidental expenses, to the 
amount of $25,870. 

In behalf of the libelant an efifort has been made in the introduction 
of évidence and the arguments to throw the entire blâme for the col- 
lision upon the Glenogle, on the ground that she ran into the fog af 
an excessive rate of speed, and ported her helm when her position was 
to the westward of the City of Kingston, bearing one or two points 
from the Kingston's starboard bow ; thereby changing from a course 
which would hâve given plenty of room for the two vessels to pass 
starboard to starboard, to a course crossing the Kingston's path. I 
fuUy asserit to the proposition that the Glenogle, in the few minutes 
that she was under way, with her engines working ahead full speed, 
had developed a high rate of speed, which was not checked promptly, 
as it should hâve been, when her ofïicers were apprised that the Kings- 
ton was ahead in the fog, which was a serious fault on her part, and a 
contributing cause of the collision. I am constrained, however, to 
reject the contention that an error was committed in porting her 
helm and swinging to starboard as she did. In the first place, she was 
not to the westward of the Kingston, but the two vessels were on 
crossing courses when they exchanged signais the first time, and they 
should hâve passed each other port to port ; and, in the second place, 
the collision would not hâve been avoided if the Glenogle had held 
her course, for the reason that the Kingston changed her course, 
swinging to port before the two vessels became visible to each other, 
and committed the error of attempting to cross ahead of the Glenogle. 

On the other hand, the cross-libelant contends that the Glenogle 
should be exonerated, and the entire blâme for the collision placed 
upon the City of Kingston, on the ground that the pilot of the latter 
vessel was mistaken as to his position when the two vessels commenced 
signaling to each other, and that the Kingston was in fault for going 
ahead full speed on a starboard helm when her ofHcers could not see 
the Glenogle, and did not know the course she was steering. I fully 
assent to the proposition that the City of Kingston was in fault as 
above spécifie^ in both particulars, and that thèse errors on her part 
were contributing causes of the collision. But this does not entitle 
the Glenogle to exemption from responsibility. Under the conditions 
described, it was the duty of the Glenogle to check her speed, and wait 
until she was sure of being able to pass in safety. The collision might 
hâve been avoided easily if, when the second signais were exchanged, 
indicating to both that they were approaching into dangerous prox- 
imity, they had both observed rule 3, contained in the eighteenth arti- 
cle of the rules for harbors, rivers, and inland waters prescribed by 
the act of Congress of June 7, 1897, c. 4, 30 Stat. roo, U. S. Comp. 
St. 1901, p. 2882, and then proceeded cautiously. The rule reads as 
foUows : 

"If, when steam-vessels are approaching each other, either vessel fails to 
understand the course or intention of the other, from any cause, the vessel 
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90 In 3oubt shall Immedlately signlfy the same by glvlng several short and 
rapld blasts, not less than four, of the steam-whistle." 

My conclusion that the pilot of the City of Kingston did not know 
her position when he signaled by two blasts from her whistle for a 
starboard passing, and ordèred her engines to work ahead full speed, is 
based upon uncontradicted testimony proving that his first déclaration 
made to the officers of the Glenogle on her bridge immediately after 
the collision was to the eiïect that he supposed the Kingston had 
crossed the bay and was in the vicinity of the buoys, and that the 
Glenogle was responding to his signais while she was yet moored to 
the dock. Considering the fact that he was in clear atmosphère when 
oflf Brown's Point, and for a distance of about i mile therefrom, and 
that it is only 25^ miles across the bay, this error on his part was in- 
excusable. I consider, also, that his management of the Kingston, 
in going ahead full speed on a starboard helm, and persisting in that 
course after his two blasts had been answered by a single blast from 
the Glenogle, and then in porting the Kingston's helm, and not stop- 
ping and reversing her engines when he saw that a collision was in- 
évitable, îs so obviously faulty that further comment is unnecessary. 

I deem it proper to make a further explanation of the facts upon 
which I base the conclusion that the Glenogle was in fault for running 
into the fog bank at an excessive rate of speed. I am obliged to reject 
the statements of the captain and pilot with respect to the speed of the 
Glenogle, because by arithmetical calculations it appears to me that 
their statements with respect to the rate of speed are inconsistent with 
other material facts which they hâve sworn to. By their testimony 
and the ship's log it is proved that the Glenogle's lines were let go, 
and she commenced to maneuver to get away from the dock, at 4 
o'clock a. m., at which time the tide was commencing to ebb. Her 
engines were working slow or stopped during the first five minutes, 
and at 4 :os they were turned ahead at half speed, and continued work- 
ing ahead half speed for the next five minutes. At 4:10 the ship 
was headed on her course, northwest by north, magnetic, and her 
engines were accelerated to fpll speed ahead, and continued working 
ahead full speed until 4:13. At 4:12 she ported her helm, and at 
4:12^ her helm was set hard aport. At 4:13 the Kingston became 
visible, showing her green light on the port side of thg Glenogle, and 
the Glenogle's engines were instantly reversed, and commenced work- 
ing astern full speed, and to their utmost capacity, and her helm was 
held hard aport. At 4:16 the impact of the collision occurred, the 
Glenogle being then stopped — that is, stationary in the water, with 
her engines working full speed astern — the Kingston striking her 
broadside against the Glenogle's bow on her port side. The place of 
the collision was distant from the dock from which the Glenogle 
started one mile and a quarter, as estimated by the Glenogle's ofïicers. 
As soon as possible after the collision, and while the Glenogle was in 
the same place, her captain and pilot took cross-bearings from objects 
ashore, and, based upon their testimony giving the cross-bearings, 
Commander Noël, U. S. N. (retired), subsequently, as shown by his 
testimony in the case, located the place of the colHsion, and calculated 
the distance at 6,374 feet in a straight line from a Hght on the dock 



THE GLENOGLE. 509 

to eastward of the Glenogle's berth. In his testimony, the captain 
of the Glenogle estimâtes the speed of his ship preceding the collision 
as follows: At 4:05 a. m., i knot and a half per hour; at 4:10, not 
exceeding 2 knots and a half; and that her maximum rate at 4:13, 
when her engines were reversed, was from 3j4 to 4 knots per hovir. 
On his cross-examination the captain emphasized his testimony, to 
the efifect that he was absolutely sure that 4 o'clock was the time of 
starting, that 4:16 was the time of the collision, that from the time 
of turning the engines ahead slow to the time of the collision was 1 1 
minutes, and that during 5 of the II minutes the speed of the ship 
through the water did not exceed i knot and a half per hour. The 
captain's estimate of speed is supported by the testimony of the pilot, 
except that the pilot gives the maximum rate acquired at the time of 
reversing the engines as not exceeding 4^ knots per hour, and he cor- 
roborâtes the testimony of the captain to the effect that the engines 
were reversed 3 minutes before the collision occurred, and that the 
ship had then come to a full stop, and he gives in minute détail ail 
movements of the ship from the time that her Unes forward were cast 
ofï and she commenced to swing with the tide. Now, assuming that 
with the assistance of the ebb tide, and her engines working slow for 
5 minutes, she gained a distance of 2,000 feet from the light on the 
dock, which is a libéral estimate in her favor, we may take as a start- 
ing point for our calculations her position at that distance from the 
light, and the time as 4:05. Then, with her engines working ahead 
half speed, developing a rate not exceeding ij4 knots per hour, she 
would hâve traveled during the next 5 minutes a distance not exceed- 
ing 760 feet. Then, with her engines working ahead full speed for the 
next 3 minutes, if she developed a rate of not over 4)^ knots, and 
if her average speed for the 3 minutes did not exceed 3^/^ knots per 
hour, she would hâve traveled a distance not exceeding 1,065 f^^t. 
Then, from 4:13 to 4:16, with her engines working astern at their 
full capacity, and swinging on her port helm, a quick ship, as the 
Glenogle is, should hâve come to a full stop without sagging ahead 
a greater distance than about her own length — '435 feet. The total 
of thèse distances is 4,260 feet, or 12 feet more than two-thirds of the 
distance from the light to the place where the collision occurred, 
measured in a straight Une; and, if allowance be made for curves in 
the track which she actually traveled, the discrepancy will be increased. 
The Glenogle's propeller is 19 feet in diameter; this, with superior 
engines, which presumably she bas, gives her great power; and the 
testimony of Lient. Ferguson, U. S. N., who timed her, proves that shq 
is a quick ship — that is to say, she gathers headway very quickly. 
His testimony is to the effect that subsequently to the collision, when 
the conditions of tide and weather were the same, and the Glenogle 
was going out of Tacoma Harbor, loaded so that her draught was the 
same as at the time of the colHsion, he was on board, and made care- 
ful observations, and timed her, using for the purpose a stop watch ; 
that she started from the same dock at 4 o'clock a. m., and consumed 
14 minutes in maneuvering to get upon her course; that at 4:13 her 
engines were ordered ahead at full speed, and at 4:19 she was going 
through the water at a rate of 9 knots per hour. This testimony 
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proves thé actual capacity of the Glenogle to develop a speed of 9 
knots per hour in 6 minutes, and, in connection with the established 
facts as to the distance traveled, the sinuosities of her maneuvers in 
getting away from her berth and avoiding obstructions, and the time 
she was under way before the collision, removes ail doubt as to the 
dangerously high rate of speed developed while she was going towards 
the fog bank and towards the City of Kingston. I give to the 
Glenogle the benefit of a libéral estimate of distance, in placing her 
2,000 feet from the dock light at 4 :os. With that distance behind her 
then, and allowing 774 feet as the distance which she moved forward 
in the last 3 minutes preceding the collision, she must haVe traveled 
3,600 feet in the 8 minutes between 4:05 and 4:13 (making an average 
rate of 4'/i8 knots per hour during that 8 minutes), in order to hâve 
arrived at the place of the collision at 4:16. Her speed was not uni- 
form for any part of the time. She was going slow at 4:05, and speed 
was increasing constantly from the time when her engines were turned 
ahead at fuU speed until they were reversed. Therefore I conclude 
that she was going at a rate of from 7 to 9 knots per hour at 4:13, 
which was certainly reckless navigation, considering that she was in 
the fairway of a harbor, and going into a bank of fog, with another 
steamer ahead of her, which could not be seen. 

On the question of damages, I find the value of the City of Kings- 
ton to hâve been $140,000, to which should be added loss of freight, 
and claims which the libelant has paid for lost baggage and express 
packages, amounting in the aggregate to $5,400, after cutting off a 
few small items which were not sufficiently explained in the testimony 
to justify allowance. I consider $1 ,500 a fair estimate of the net value 
of the wreckage saved, which, being deducted, leaves the total amount 
of libelant's loss on account of the collision $143,900. The losses 
sustained by the cross-libelant, including his ship's charter money dur- 
ing the time of her détention, cost of repairs, survey, unloading and 
storing her cargo, reloading, additional provisions, extra Insurance 
premiums, and additional pilotage, amount to the total sum of $25,870, 
which will be allowed. Other items of damage were claimed by the 
cross-libelant, including a lump sum of $3,500 for commission of 
agents, lawyer's fées, and expenseè incidental to this lawsuit ; ex- 
penses of forwarding freight from the terriiinus of her voyage in japan 
to other oriental ports, $5,000 ; loss of freight expected to hâve been 
earned if the voyage had not been eut short $15,000; a lump sum of 
$6,000 for sundry disbursements in oriental poirts, not itemized or 
explained; and $20,000 for disorganization of business. Some of the 
items in this Ust are purely spéculative. For instance, it cannot be 
taken as a fact that the Gleriogle would hâve earned money by carry- 
ing freight between ports in Japan and China, for the reason that 
there is no proof, and in the nature of things there could be no proof, 
that the Glenogle would not hâve been delayed and sustained loss from 
other causes if she had continued her voyage according to expecta- 
tions, instead of turning back on her return voyage after arriving at 
Yokohama, and consequently there is no basis for estimating what 
might hâve been earned by carrying freight between the ports men- 
tioned. It may be assumed that the collision and incidental delay 
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caused the cross-libelant inconvenience to such an extent as may be 
fairly characterized as "disorganization of business." But his losses 
from such cause will not be presumed to hâve been greater than the 
loss sustained by the libelant from disorganization of business inci- 
dental to the total destruction of its steamboat, and if évidence may be 
dispensed with, and a mère presumption be made the basis for award- 
ing damages to one party, I hold that it would be right to carry the 
presumption further, and set ofï against such claim similar losses to 
the other party which may be also presumed from the nature of the 
casualty. Lawyer's fées and expenses of litigation are not recover- 
able as damages, except in the taxation of costs by the prevailing 
party. It is my opinion, also, that the item of $S,ooo for expenses of 
forwarding freight from Yokohama to Hong Kong cannot be fairly 
classed as a loss incidental to the collision, for the reason that the 
Glenogle was not prevented from completing her voyage as originally 
contemplated, but was merely delayed ; and I hâve allowed compensa- 
tion for delay, to the extent of her charter money for the time of actual 
détention. 

The aggregate amount of the losses sustained by the owners of both 
vessels, as proved and allowed by the court, is $169,770, which, being 
divided equally, makes the loss to be sustained by each party $84,885 ; 
and the difïerence between the latter amount and the damages sus- 
tained by the libelant is $59,015, which by the decree to be entered 
herein will be awarded to the libelant, with interest thereon at the rate 
of 6 per cent, per annum from the date of filing the libel, which was 
April 23, 1899, and one-half the usual taxable costs. 



BUTT V. UNITED STATES. 
(Circuit Court, N. D. West Virginia. May 2, 1903.) 

1. World's Columbian Commission— Officbrs—Auditors— Election— Bligi- 

BILITT. 

Under Act Cong. April 25, 1890 (26 8tat. 62), provldlng for the appoint- 
ment of the World's Columbian Commission, and section 4, which re- 
qulred the Secretary of the Treasury to call such commissioners together 
wlthin 30 days after thelr appointment for the purpose of organization, 
and declaring that the commission at its first meeting shall organize by 
the élection of such offlcers as they might deem expédient, such com- 
mission was authorized to eleet an auditor from among Its own members. 

2, Same — Compensation. 

Act Cong. April 25, 1890, § 19 (26 Stat. 66), provldlng that the oiBcers 
of the World's Columbian Commission shall reeelve such compensation 
as may be flxed by the commission, subject to the approval of the Sec- 
retary of the Treasury, authorized the Secretary of the Treasury to pass 
on the quantum of compensation flxed for offlcers by the commission 
only, and gave him no power to détermine questions relatlng to the 
tenure or duties of offlcers so appointed. 
8. Same— Approval of Compensation. 

Where the Secretary of the Treasury was fuUy advised as to ail the 
facts relatlng to the flxing of salary for an offlcer appointed by the 
World's Columbian Commission, his fallure to approve or disapprove the 
same In wrltlng, as authorized by Act Cong. April 25, 1890, § 19 (26 
Stat. 66), would be construed as an afflrmance of the salary ûxed by the 
commission. 
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4. Samb. 

On Bubmlsston of the résolution creating offices of audltora of the Co- 
lumbian Commission to tbe Secretary of the Treasury, he replied that 
he decllned, in riew of the demands made on the appropriation for ex- 
pansés of the commlttee on awards, to approve the payment of salary to 
such offlcers from the appropriation. The Secretary had no power to do 
more than dlsapprove the amount of the salary fixed, and thereafter, on a 
claim heing flled by plaintiff as one of such auditors, the Secretary of the 
Treasury submltted the same to the ComptroUer, who declded ail ques- 
tions in favor of complainant, after which the Secretary formally approved 
nunc pro tune the action of the commission. Held, that such approval 
eonstltufed a confirmation by the Secretary of the commlsslon's act In 
appointing plaintiff to such ofiSce and of the salary fixed. 

6. Samb — Duration op Office. 

Where plaintiff was àppolnted audltor of the World's Columbian Oom- 
mission, as authorlzed by Act Cong. Aprll 25, 1890, he thereby became 
an employé of the United States, and, in the absence of bis résignation 
or removal from office, was entltled to compensation untll the completlon 
of the work of the commission by the flling of Its final report with the 
Président of the United States, on October 20, 1896, as requlred by Act 
Aprll 25, 1890, § 13 (26 Stat. 64), dépendent on appropriations in ald of 
the exposition. 

James D. Butt, for complainant. 
Reese Blizzard, U. S. Atty. 

JACKSON, District Judge. This cause having been heard, the 
court upon the évidence makes the following 

Findings of Fact. 

(i) The complainant, a citizen of the United States, residing at 
Harpers Ferry, W. Va., was duly appointed a member of the World's 
Columbian Commission from the state of West Virginia, under the 
provision of the act of Congress approved April 25, 1890 (26 Stat. 
62), and thereafter on the aôth day of June, 1890, entered upon his 
duties as such commissioner at the first meeting of the commission 
at the city of Chicago, in the state of Illinois. 

(2) That the executive committee of the World's Columbian Com- 
mission, at a meeting held in the city of Chicago on the 28th day of 
September, 1893, created two offices designated as "Auditors of the 
World's Columbian Commission," and prescribed the duties at the 
same time, fixing the compensation at $12 per day, and elected com- 
plainant as one of said auditors. This action of the executive com- 
mittee was duly reported to the World's Columbian Commission at 
its session in October, 1893, and was by it adopted and ratified on 
October 12, 1893. 

(3) That in pursuance of the practice of the World's Columbian 
Commission in such cases, the action of the executive committee 
and commission in creating the offices of auditors, and prescribing 
the duties and compensation thereto and electing the complainant 
as auditor, was by resolution under the hand of the secretary of said 
commission and seal thereof, submitted to the Secretary of the Treas- 
ury for approval, which said approval was withheld until after the 
ComptroUer of the Treasury on the I2th day of August, 1896, had 
decided that the création of the offices of auditors was légal, and 
that the complainant was duly elected thereto; whereupon the Sec- 
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• etary of the Treasury, on the loth day of September, 1896, approved 
ihe compensation therein provided nunc pro tune, and paid com- 
plainant as auditor from the 28th day of September, 1893, to the 21 st 
day of February, 1894. 

(4) That the World's Columbian Exposition closed at Chicago, 
111., on the 30th day of October, 1893, but at that date the work of 
the commission was incomplète, especially so in référence to awards, 
medals, and diplomas, and in collating data and material for making 
its final report to the Président of the United States, which it was re- 
quired to do under the provision of section 13 of the act of Congress 
approved April 25, 1890 (26 Stat. 64), and in order to complète its 
work the commission then in session determined to retain a number 
of its oiïîcers, employés, and committees, some for a limited, and 
others for an indefinite, period of time. Among those retained for 
an indefinite period were the auditors and the committee on awards. 

(5) That from and after November 6, 1893, when the commission 
adjourned sine die, until October 20, 1896, the work of winding 
up the affairs of the commission was divided up between Chicago and 
Washington, most of which being donc at the latter place, and that 
between said dates a number of ofificers, employés, and committees 
of the commission were on duty winding up the affairs of the com- 
mission, and that the commission made its final report to the Prési- 
dent of the United States on the 20th day of October, 1896, and 
that during said period large sums of public funds were expended by 
the commission in executing the provision of the act of Congress ap- 
proved April 25, 1890, and the several subséquent acts in furtherance 
thereof. 

(6) That claimant never resigned nor was he suspended or removed 
as auditor, and that he did not receive compensation as such between 
the 22d day of February, 1894, and the 2oth day of October, 1896, 
and that during that period he faithfuUy performed ail the duties 
imposed upon him growing out of his employment. 

(7) That at the time complainant's claim originated there were 
funds in the treasury of the United States out of which claimants could 
hâve been paid under the provisions of the act of Congress approved 
March 3, 1893 (27 Stat. 586). 

(8) That there were 968 days between February 22, 1894, and 
October 20, 1896, at $6 per day, amounting to the sum of $5,808. 

(9) That complainant's compensation was fixed at $12 per day, 
$6 of which was chargeable to the appropriation of the committee 
on awards made by Congress, approved March 3, 1893 (reimbursable), 
and the complainant only claims the latter amount in his pétition. 

(10) The spécial master in his report in this case finds that for 
the period covered by complainant's pétition at $6 per day would 
amount to the sum of $5,808, but in said pétition claimant only de- 
mands the sum of $5,568. 

Conclusions of Law. 
Upon the foregoing findings of facts the court décides as a con- 
clusion of law that the claimant is entitled to recover from the de- 
fendant, the United States, the sum of $5,568. 
122 F.— 33 
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Thîs cause of action is based upon thp provisions oî the act of Con- 
gress approved April 25, 1890 (26 Stat. 62), under which the com- 
plainant in his pétition states that he was duly elected to the office 
of auditor of the World's Columbian Commission; that he per- 
formed ail the duties pertaining to said office between the 22d day 
of February, 1894, to the 20th day of October, 1896, for \vhich he has 
never been paid ; that payment has been demanded of the officiais 
of the Treasury Department of the United States and refused. 

The pétition sets forth the grounds upon which this cause of action 
is based, to which the défendant filed a demurrer, which was over- 
ruled, and thereupon the défendant filed its answer. The answer 
generally dénies the right of the complainant to be elected or ap- 
pointed to said office, and to claim the émoluments thereto attached 
because of the fact that he was a commissioner of the World's Colum- 
bian Commission. I can find no tenable grounds for this contention. 
When the World's Columbian Commission first met and perfected 
its organization at Chicago, 111., on the 26th day of June, 1890, it« 
proceeded to elect the chief officers of the commission, and made 
its sélections from its members. There was nothing in the statute 
prohibiting this action on the part of the commission; in fact, thev 
were advised by the Comptroller of the Treasury that they might 
do so in the foUowing language contained in a telegram from said 
Comptroller, dated September 11, 1890: "It is held that the com- 
mission may elect officers from among their own members." See 
page 63, Officiai Minutes First, Second, and Third Sessions World's 
Columbian Commission. In addition to this the Secretary of the 
Treasury approved the action of the commission in this regard, and 
expended the public moneys on the strength of it. The action of the 
commission was fully known to Congress, which body continued to 
legislate in aid thereof, so that whatever doubts upon the subject 
might hâve existed originally they were removed by the acquiescence 
of the Secretary of the Treasury and Congress. "It was a public 
act, done by a public authorized agent of the government, and after- 
wards recognized by the government itself." Edwards' Lessee v. 
Darby, 12 Wheat. 206, 6 L. Ed. 603. 

The answer dénies that the Secretary of the Treasury approved 
the compensation as provided by the World's Columbian Commis- 
sion in creating the office of auditor of the commission, which he 
was required to do under section 19 of the act of Congress of April 
25, 1890 (26 Stat. 66). Section 4 of said act directed the Secretary 
of State of the United States to call said commissioners together 
in the city of Chicago, 111., within 30 days after their appointment, 
for the purpose of organization ; and said section further provides 
that "the said commission at said first meeting shall organize by the 
élection of such officers and the appointment oî such committees 
as they may deem expédient." This provision of the law unques- 
tionably gave to the commission the unqualified power to elect offi- 
cers, and to détermine their tenure and prescribe their duties. Sec- 
tion 19 of said act provides that "the officers of said commission shall 
receive such compensation as may be fixed by said commission, sub- 
ject to the approval of the Secretary of the Treasury, which shall be 
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paid out of the sums appropriated by Congress in aid of such exposi- 
tion." The meaning of this provision is free from doubt. It simply 
clothed the Secretary of the Treasury with power to exercise a 
discrétion as to the quantum of compensation the commission should 
fix, and in no sensé related to the tenure or duties of the office. To 
hold otherwise would be placing in the hands of the Secretary of the 
Treasury the power of executing the act of Congress — a power which 
Congress undoubtedly conferred upon the commission. The act of 
Congress provides no spécial form of action by which the Secretary 
of the Treasury shall manifest his approval. The purpose of the act 
was simply to clothe the Secretary with power to guard against the 
giving of an unreasonable or excessive compensation to the officers 
of the commission. He might manifest his action by approval or dis- 
approval in writing, but, after having been advised of ail the facts, 
nonaction upon his part would be held an affirmance. See U. S. 
V. Speed, 8 Wall, jy, at pages 83, 84, 19 L- Ed. 44g. 

The provision of the act of April 25, i8go, relating to the compensa- 
tion of the salaries of officers of the commission, seems to hâve re- 
ceived the construction of the Treasury Department, because on 
October 14, 1890, the Honorable William Windom, then Secretary 
of the Treasury, addressed a letter on the subject to the commission. 
See officiai minutes of the executive committee from September 17, 
1890, to October 21, 1890, pages 14 and 15. In that communication 
the secretary uses the folio wing language, referring to section 19: 
"It is fair to présume that Congress intended by this last-mentioned 
provision of law to prevent the giving of what might be termed un- 
reasonable compensation to any of the officers of the commission." 
I fully agrée with this construction. It was made by a Secretary of 
the Treasury who was first called upon to construe his own powers 
under that section of the act, and, as I am not advised to the con- 
trary, I assume that it was followed by his successors in office. 

The powers and duties of the World's Columbian Commission 
were of a national and international character, and they alone were 
responsible to the Congress and Président of the United States for 
the faithful exécution of the provisions of the act by which it was 
created. They could not act without officers, and its officers were en- 
titled to compensation. When the resolution creating the offices of 
auditors of the commission was in the usual form submitted to the 
Secretary of the Treasury, that officiai replied to the executive com- 
mittee in a communication dated October 4, 1893, in the following 
language : 

"Without dlscTissing the question whether thèse two offices were legally 
created, this office déclines, in view of the demands which will be made 
upon the appropriation for expansés of committee on awards, World's Colum- 
bian Commission (reimbursable), to approve the payment of any salary to 
such officers from that appropriation." 

See Commission Minutes, Oct. 4 to Nov. 6, 1893, p. 31. 

I can find nothing in that communication from which it may be 
inferred even that the Secretary regarded the rate of compensation 
fixed as excessive, and that was the only question really before him. 
I can find nothing in the act approved March 3, 1893 (27 Stat. 586) 
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giving the Secretary of the Treasury the power to détermine how that 
appropriation should be expended. It was an appropriation to en- 
able the W.Qrld's Columbian Commission and Board of Lady Man- 
agers "to give effect to, and exécute the provision of section six (6) 
cf the act of Congress, approved April 25th, 1890 (26 Stat. 63)." 
Section 6 comprehended the entire scope of "exhibits, awards, pre- 
raiums, and ail intercourse with the exhibitors and the représentatives 
of foreign nations" — very important duties to be performed by the 
commission; and the power was with them to détermine what, if 
any, agencies were necessary and required to aid them in executing 
the provision of that section, subject only to the power conferred on 
the Secretary of the Treasury under section 19 of the act. I construe 
that letter of October 4, 1893, as équivalent to saying to the commis- 
sion: "I do not object to the rate of compensation afifixed to the 
offices which you hâve created." This would seem to be an approval 
of the rate of compensation, as contemplated under section 19. 

But from the communication aforesaid it would seem that the 
Secretary of the Treasury had in his mind some doubts as to the 
legality of the création of thèse offices, though he fails to point out 
to the commission in what particular. Subsequently, when the com- 
plainant filed a claim in the Treasury Department ior salary as 
auditor of the commission, the Secretary of the Treasury submitted 
the entire question as to the legality of the création of said office, and 
the right of the complainant to receive the compensation at the rate 
of $6 per day from the appropriation of "expenses, committee on 
awards, World's Columbian Commission" (reimbursable), to the 
Comptroller of the Treasury. The Comptroller decided ail thèse 
questions in favor of the complainant. See 3 Dec. Comp. Treas. 
p. 76. Whereupon the Secretary of the Treasury on the loth day 
of September, 1896, formally approved nunc pro tune the action of 
the commission. This action of the Secretary of the Treasury re- 
lated back to the time when the office was created and the compensa- 
tion thereto affixed, and was a complète and affirmative exercise of 
the power conferred upon him under section 19 of the act, thus set- 
ting at rest any doubts which might exist as to the eiïect of his com- 
munication of October 4, 1893, addressed to the executive committee 
of the commission. 

Under the action of the Comptroller and Secretary of the Treas- 
ury complainant was paid as an officer of the commission from the 
date of his appointment, September 28, 1893, to February 20, 1894, 
which could not hâve been donc without the complète exercise of 
the power conferred upon the Secretary under section 19. 

The commission having created the office and affixed the com- 
pensation thereto, which was approved by the Secretary of the 
Treasury, complainant's rights were fully estabHshed, and he was 
entitled to perform the duties imposed and receive the compensation 
affixed until he resigned or was removed therefrom by the commis- 
sion. The évidence shows his élection to the office; that he never 
resigned; that he was never removed; and that he performed the 
duties imposed upon him from the 22d day of February, 1894, to the 
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20th day of October, 1896, the period claimed în his pétition for 
which he has received no compensation. 

The évidence further shows that the World's Columbian Com- 
mission, through its board of control, completed the work for which 
it was created, and made a final report to the Président of the United 
States, on the 20th day of October, 1896, as they were directed to 
do under the provision of section 13, act approved April 25, 1890 
(26 Stat. 64). This operated as a termination of the employment 
of ail the officers of the commission, and complainant could not 
claim compensation subséquent to that date, although the act of Con- 
gress extended the life of the commission to the ist day of January, 
1898. 

The officers of the World's Columbian Commission were not statu- 
tory ofiicers of the United States, but were employés whose tenure 
of office was at an end when the work for which the commission was 
created was completed, and their right to compensation depended 
upon the appropriations made by Congress from time to time in aid 
of such exposition. 

The évidence in this cause shows that at the time complainant's 
claim arose there were funds in the Treasury Department, which 
had been appropriated by Congress in aid of such exposition under 
the provision of the act approved March 3, 1893, available, and 
from which the complainant was entitled to his compensation. The 
évidence shows that after the commission closed their work at Chi- 
cago, on November 6, 1893, up to October 20, 1896, when the final 
report was made to the Président of the United States, the principal 
work of the oificers and subordinate agencies of the commission was 
that of executing the provision of section 6 of the act of Congress 
approved April 25, 1890 (26 Stat. 63), relating to "committees, judges, 
and examiners for the exposition and the granting of awards," etc. ; 
and the appropriation under the act of Congress approved March 3, 
1893 (27 Stat. 586), known as appropriation committee on awards 
(reimbursable), was made to enable the commission to complète that 
important work out of which said officers and agencies were entitled 
to be paid. 

This construction of the act of March 3, 1893, relative to the ap- 
plication of that appropriation for such purposes, was adopted by the 
Comptroller of the Treasury, the highest authority upon such matters 
under the administrative action of the executive branch of the govern- 
ment, and was followed by the Secretary of the Treasury, and there- 
under an officer of the World's Columbian Commission was paid 
from said appropriation as late as June, 1898. See In re John T. 
Dickinson, 4 Dec. Comp. Treas. 696. 

Therefore, upon the findings of fact and conclusions of law, I am 
of the opinion that complainant is entitled to recover, and a decree 
will be entered in conformity to the foregoing opinion. 
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UNITED STATES V. TDCKER. 
(District Court, W. D. Kentucky. May 5, 1903.) 

1. United States— Criminal Jurisdiction— Authority oter Place Acqtjibed 
FOB Maintenance of Locks and Dams. 

Under Const. art 1, § 8, cl. 17, giving the Congress power "to exercise 
exclusive législation lu ail cases whatscever over * * * ail places 
purchased by the consent of the législature of the state In which the 
same shall be, for the érection of forts, magazines, arsenals, dock-yards, 
and other needful buildings," such power extends to land purchased by 
the United States, by consent of the législature of the state, aud used 
for the public governmental purpose of maintaining thereon locks and 
dams for the improvement of the navigation of a river, and the United 
States has exclusive jurisdiction to prescribe and punish criminal offenses 
committed thereon; and the fact that the législative consent was granted 
after the purchase is immaterial so far as relates to offenses committed 
thereafter. 

8. Same— SouECES op Jxtkisdiction. 

The exclusive jurisdiction of the United States to prescribe and punish 
criminal offenses committed on land or in a "place" occupied for govern- 
mental purposes may be derived either from article 1, § 8, of the Consti- 
tution, where the place was purchased by consent of the state législature, 
or from an express cession of such jurisdiction by the législature. 

8. Bame— Statctb Govbbning Criminal Offenses. 

Eev. St. § 5391 [U. S. Comp. St. 1901, p. 3651], making criminal offenses 
committed In any place under the jurisdiction of the United States, not 
prohibited or provided for by any law of the United States, subject to 
punishment in accordance with the law^s of the state in which such place 
is situated, "now in force," is not ref érable, for the purpose of ascer- 
taining the state laws applicable, to the date when It was flrst enacted, 
in 1825, but to the date of the adoption of the Revised Sta tûtes, In 1878, 
by sections 5595 and 5596 [page 3751], of which the prier act was super- 
seded and repealed. In no event could such àection relate back to an 
earlier date than Aprll 5, 1866, when the old act was substantially re- 
enacted. 

4. Indictment— Stabbing with Intbnt to Kill— Suppicibnct cndbb Ken- 
tucky Btatdtb. 

An indictment for the offense of cutting and stabbing with intent to 
kill, committed at a place within the exclusive jurisdiction of the United 
States, situated within the state of Kentucky, considered, and held suffi- 
cient under the laws of the state applicable thereto. 

Criminal Prosecution. On demurrer to indictment. 

R. D. Hill, U. S. Atty. 
George W. Jolly, for défendant. 

EVANS, District Judge. The indictment in this case contaîns two 
counts. In the first it is charged "that heretofore, to wit, on the thir- 
teenth day of May, in the year of our Lord nineteen hundred, Ed. A. 
Tucker, in the then district of Kentucky, and in what is now the West- 
ern District of Kentucky, and in the county of Ohio within said dis- 
trict, and at what is known as Lock Number Three, on Green river, 
and upon a certain tract of land upon which said lock was then and 
there and now is located, which land and which lock were then and 
there and now are the property of and owned by the United States, 
and upon which land and in and at which place thereon the United 
States then conducted and carried on and now conducts and carries 
on a part of its public business, to wit, the providing of locks and 
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dams on said Green river for the safe and useful navigation thereof, 
and which land and lock had, before said I3th day of May, 1900, been 
duly purchased by and ceded to the United States with the consent 
of the Législature of the state of Kentucky, and which were then and 
there and which are now under and within the exclusive jurisdiction 
of the United States, as well by the said purchase and the consent 
of the Législature of the state of Kentucky which was given thereto 
as by an express act of said Législature in that behalf and ceding 
said jurisdiction, to wit, an act entitled 'An act to grant the consent 
of the state of Kentucky to the acquisition by the United States of 
certain lands within the commonwealth bordering on Green and 
Barren rivers for certain purposes,' and which act was approved Feb- 
ruary 20th, 1886 [i Sess. Acts 1885-86, p. 11, c. 69], by the Governor 
of the said state, did unlawfully, willfuUy and feloniously, and with 
malice aforethought, eut, strike and stab one John L. Ewing with a 
knife with intention to kill him, the said Ewing, but from the wound 
so inflicted the said Ewing did not die." The second count, in which 
the place of the occurrence is described in the same language as in 
the first count, charges that the accused "did willfully and unlawfully, 
in sudden beat and passion, and not in self-defense, eut, stab, and 
wound with a knife one John L. Ewing, without killing him." 

The défendant has fîled a gênerai demurrer to each count, and the 
court has very carefully eonsidered the questions of law thereby raised. 
They are interesting and important, though not altogether new. 

The seventeenth clause of section 85- art. i, of the Constitution of 
the United States, provides that the Congress shall hâve power "to 
exercise exclusive législation in ail cases whatsoever, over such dis- 
trict (not exceeding ten miles square), as may, by cession of particu- 
lar States, and the acceptance of Congress, become the seat of the 
government of the United States, and to exercise like authority over 
ail places purchased by the consent of the législature of the state in 
which the same shall be, for the érection of forts, magazines, arsenals, 
dock-yards, and other needful buildings." 

For the purposes of this case, that provision would be expressed 
with perfect accuracy in this language, viz. : "The Congress shall 
hâve power to exercise exclusive législation in ail cases whatsoever 
over ail places purchased by the consent of the législature of the 
state in which the same shall be, for the érection of forts, magazines, 
arsenals, dock-yards, and other needful buildings." 

Assuming, in the considération of the demurrer, that the averments 
of the indictment are true, it appears that the "place" where the erim- 
inal acts are alleged to hâve been committed by the accused was on 
land then used for public governmental purposes; that the state's 
interest in the land had been ceded to the United States by the Légis- 
lature of Kentucky under an act approved February 20, 1886 (i Sess. 
Acts 1885-86, p. II, c. 69); and that in addition to this the Législa- 
ture of the state had, by the same enaetment, in express terms, yielded 
to the United States jurisdiction over it. As this court must take 
notice of ail laws, state and national, it judicially knows that the state 
of Kentucky by this législation ceded the land to the United States ; 
that it is the same land which the state had leased to the Green & 
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Barren River Navigation Company by an act for the purpose approved 
March 9, 1868 (2 Sess. Acts 1867-68, p. 599, c. 1165) ; and that the 
^ State had, by the act first above mentioned, authorized and consented 
to the purchase by the government of the interest of ail other persons 
in the property (see l Sess. Acts 1885-86, p. 11, c. 69). 

The United States aftervi^ards purchased the property of the Green 
& Barren River Navigation Companj, including its interest in the 
land, under the provisions of the act of August 11, 1888, making ap- 
propriations for rivers and harbors (25. Stat. 416), and by this pur- 
chase, and the cession of the state of Kentucky under the act of Feb- 
ruary 20, 1886, the United States became the sole owner of the place 
in question and the structures thereon. Afterwards, by the act ap- 
proved August 16, 1892, which is now embraced in the Kentucky 
Statutes as section 2376, the state of Kentucky enacted législation as 
follows : 

"That the commonweaith of Kentucky hereby consents to the acquisition 
by the United States of America of ail lands and appurtenances in this com- 
monweaith heretofore legally acqnired, or that may be hereafter legally ac- 
quired, by purchase or condemnation, for the érection of forts, magazines, 
arsenals, dock-yards and other needful buildings, Including post-offlces, custom- 
houses and eourt-houses; also lands for locks, dams and canals in improving 
the navigation of the rivers and waters within and on the borders of the 
commonweaith of Kentucky." 

1. It seems to the court that the power of Congress to exercise 
"exclusive législation" over the "place" described in the indictment 
in this case is plainly 'deducible from the constitutional provision above 
quoted, when we assume to be true three essential facts stated in the 
indictment, viz. : First, that the United States purchased the place 
in question; second, that this was done with the consent of the 
législature of Kentucky; and, third, that the place was used for the 
public governmental purposes described in the indictment. If those 
three facts coexist, the plainly expressed constitutional provision, of 
its own force, gives Congress the power of exclusive législation oyer 
that "place." 

2. I think the ceding of the land by the state probably constituted a 
"purchase" thereof by the United States, in the broad sensé of that 
word. Bouvier's Law Dictionary. If, however, there was not, in 
the technical sensé, a "purchase," but only a voluntary législative 
cession or gift to the United States, not only of the légal title thereto, 
but also of jurisdiction over it, then, while there might be binding 
conditions annexed to such a cession, still the act of February 20, 
1886, above referred to, is ample to maintain the exclusive right and 
power of the gênerai government to legislate over the "place" de- 
scribed in the indictment. The only right reserved to the state in 
the act of cession was that of serving thereon any process that might 
issue from its courts. 

In the opinion of the court, both a purchase with the consent of 
the state and an express cession of jurisdiction are not necessary to 
the powers and rights of the government. Either will be sufïicient 
if the place is owned by the United States and is actually used for 
governmental purposes. In this case, however, we find both. 

Where there is a "purchase" of property with the consent of the 
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State législature, exclusive jurisdiction follows and attaches by virtue 
of the constitutional provision itself, while in the case of express 
cession of jurisdiction to the United States by a législative enactment 
for that purpose the jurisdiction of the United States over the place 
is derived from such législative act, and not necessarily from the con- 
stitutional provision per se. In the various Kansas cases decided 
by the Suprême Court there was not a purchase by the United States 
oii the place then in question (a government réservation) with the con- 
sent of the State of Kansas, because the United States had acquired 
title to ail the vacant land in the territory of Kansas by the Louisiana 
Purchase, in 1803, over half a century before the state was created, 
in 1861. 'The land in question in those cases, the légal title to which 
was in the United States, was reserved from public sale and retained 
for governmental uses. But the state of Kansas, after its admission 
into the Union, did, by express législation, cède jurisdiction over it, 
and this, coupled with ownership and use, was treated as entirely suf- 
ficient to bring it within the exclusive jurisdiction of Congress. 

The authorities which clearly establish thèse gênerai propositions 
are those of Ft. Leavenworth R. R. Co. v. Lowe, 114 Ù. S. 525, 5 
Sup. Ct. 995, 29 L. Ed. 264; Chicago, R. I. & Pacific R. R. Co. 
V. McGhnn, 114 U. S. 542, 5 Sup. Ct. 1005, 29 L. Ed. 270; Benson 
V. United States, 146 U. S. 330, 13 Sup. Ct. 60, 36 E. Ed. 991 ; Palmer 
V. Barrett, 162 U. S. 402, 16 Sup. Ct. 837, 40 L. Ed. 1015; United 
States V. Cornell, 2 Mason, 60, Fed. Cas. No. 14,867 ; Sharon v. Hill 
(C. C.) 24 Fed. 729 ; Martin v. House (C. C.) 39 Fed. 694 ; Bannon 
V. Burnes (C. C.) 39 Fed. 899 ; In re Ladd (C. C.) 74 Fed. 31 ; State 
V. Mack, 23 Nev. 359, 47 Pac. 763, 62 Am. St. Rep. 811; Foley v. 
Shriver, 81 Va. 572; i Story on Constitution, §§ 1216-1229. 

It may be useful to repeat at this point two observations of the 
Suprême Court in the case first above cited from 114 U. S., 5 Sup. 
Ct., 29 L. Ed. At page 532 of the report (page 999, 5 Sup. Ct., and 
29 L. Ed. 264) is found this language : 

"When the title is acqnlrecl by purchase by consent of the législatures of 
the States, the fédéral .lurisdletion is exclusive of ail state authority. This 
follows from the déclaration of the Constitution that Congress shall hâve 'likp 
authority' over such places as it bas over the district which is the seat of 
government; that is, the power of 'exclusive législation in ail cases whatso- 
ever.' Broader or clearer language could not be used to exclude ail other au- 
thority than that of Congress; and that no other authority can be exercised 
over them bas been the uniform opinion of fédéral and state tribunals, and of 
attorneys gênerai." 

On page 539, 114 U. S., page 1002, 5 Sup. Ct., and 29 L. Ed. 264, 
the court further said: 

"Where, therefore, lands are acquired in any other way by the United 
States within the limlts of a state than by purchase with her consent, they 
will hold the lands subject to this qualification: that if npon them forts, ar- 
senals, or other public buildings are erected for the uses of the gênerai govern- 
ment, such buildings, with their appurtenances, as Instrumentalities for the 
exécution of its powers, will be free from any such interférence and jurisaic- 
tion of the state as would destroy or impair their effective use for the pur- 
poses designed. Such is the law with référence to ail instrumentalities created 
by the gênerai government. Their exemption from state control is essential 
to the independence and sovereign authority of the United States within the 
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sphère of their delegated powers. But, when not used as sach Instnimentall- 
ties, the législative power of the state over the places acquired will be as f ull 
and complète as over any other places within her limits." 

It is, indeed, most essential for many public purposes (as it was 
in the case of the District of Columbia) that the United States shall 
hâve and own numerous places upon which to conduct the vast 
business of the governraent, and it would be folly to expect the best 
results if any other power could exercise a conflicting and possibly 
an annoying and interfering authority over those places. Luckily, 
this was demonstrated to be the case at a period just before the 
completion of the draft of the Constitution of the United States, when 
a mob of mutineers from the Continental Army assembled around 
the place where the Congress sat in Philadelphia at the time, and con- 
sequently clause 17 of section 8 was at once framed and inserted in 
the draft of the Constitution before its final adoption by the conven- 
tion. The exclusive power to legislate over places where the great 
aiïairs of the government are conducted was therefore most wisely 
committed to the Congress. The interests involved are national, and 
ail législation afïecting them should be by national, and not by mère 
local, authority. 

It may not be amiss to observe that although the act of August 
16, 1892 (nqw section 2376 of the Kentucky Statutes of 1899), was not 
passed until some years after the United States had acquired the 
land described in the indictment, still the consent of the state to the 
purchase was thereby and then in fact given, and was at least suf- 
ficient as to ail offenses committed on such place after such consent, 
and was therefore sufficient for the purposes of this case, if nothing 
else appeared. 

3. While there might possibly be some difificulty (under the rule 
ejusdem generis) if the question were res intégra, as to the strictly 
proper construction and applicability tb the case of locks and dams of 
the words, "for the érection of forts, magazines, arsenals, dock-yards, 
and other needful buildings," used in the clause of the Constitution 
above quoted, the cases seem to leave no doubt that the broadest 
construction has been wisely put upon that language — one which 
makes it cover ail, structures and aïl places necessary for carrying 
on the business of the national government. 

4. If we hâve established the proposition that either the purchase 
of the "place" with the consent of the législature of the state or 
the express cession by the state to the United States of jurisdiction 
is sufificient to give Congress the power of "exclusive législation" 
over it, then the provisions of section 5391 of the Revised Statutes 
[U. S. Comp. St. 1901, p. 3651], which is an attempt to exercise that 
power, will be enforceable in this instance. That section is as foUows : 

"If any offense be committed In any place which has been or may hereaf ter 
be, ceded to and under the jurisdiction of the United States, which offense is 
not prohibited, or the punishment thereof Is not speeially provided for, by 
any law of the United States, such offense shall be liable to, and recelve, the 
same punishment as the laws of the state in which such place is situated, 
now in force, provide for the like offense when committed within the juriscllc- 
tion of such state; and no subséquent repeal of any such state law shall 
affect any prosecutlon for such offense in any court of the United States." 
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It îs însisted, however, that those provisions are merely the act of 
1825, and that the words "now in force" must lead to sustaining the 
demurrer, because it is insisted that at the time of passing the act 
of 1825 no law of Kentucky was in force which made such acts pun- 
ishable as are alleged to hâve been committed by the accused. It 
seems to the cottrt that this contention involves the overlooking of 
the provisions of sections 5595 and 5596 of the Revised Statutes [U. 
S. Comp. St. 1901, p. 3751], which are as follows: 

"Sec. 5595. The foregoing seventy-three titles embrace the statutes of the 
United States gênerai and permanent In thelr nature, in force on the Ist day 
of December one thousand elght hundred and seventy-three, as revised and 
Consolidated by commissioners appointed under an act of Congress, and the 
same shall be designated and cited, as The Kevlsed Statutes of the United 
States. 

"Sec. 5596. AU acts of Congress passed prior to said flrst day of December 
one thousand elght hundred and seventy-three, any portion of which is em- 
braced in any section of said revision, are hereby repealed, and the section 
applicable thereto shall be in force in lieu thereof ; ail parts of such acts not 
contained in such revision, having been repealed or superseded by subséquent 
acts, or not being gênerai and permanent in their nature; provided, that the 
Incorporation into said revision of any gênerai and permanent provision, taken 
from an act maklng appropriations, or from an act containlng other provisions 
of a private, local, or temporary character, shall not repeal, or in any way 
affect any appropriation, or any provision of a private, local or temporary 
character, contained in any of said acts, but the same shall remain in force; 
and ail acts of Congress passed prior to said last-named day no jjart of which 
are embraeed in said revision, shall not be affected or changea by Its enact- 
ment." 

Thèse provisions would seera to re-enact the act of 1825, and to 
enact section 5391 in 1878, when the Revised Statutes were adopted 
by Congress. But, independently of those two sections, the law as 
embodied in section 5391, Rev. St., would not necessarily or properly 
reach back to 1825, for by the second section of the act of April 5, 
1866 (14 Stat. 13), it is provided — ., 

"That if any offense shall be committed In any place which bas been, or 
shall hereafter be, ceded to, and under the jurisdiction of the United States, 
which offense is not prohibited, or the punishment thereof is not speeially 
provided for by any law of the United States, such offense shall, upon con- 
viction in any court of the United States having cognizance thereof, be liable 
to, and receive the same punishment as the laws of the state in which such 
place is, or may be situated, now in force, provided for the like offense when 
committed within the jurisdiction of such state; and no subséquent repeal 
of any such state law shall affect any prosecutlon for such offense in any of 
the courts of the United States." 

It would thus appear that the enactment of section 5391 need not 
be referred to an earlier date than April 5, 1866, if, indeed, we should 
go back further than 1878 for the date as to which we should construe 
the words "now in force," used in section 5391. 

Certainly in 1866, and in 1873 and 1878, and, indeed, possibly in 
1825, there were statutes in force in Kentucky which amply provided 
for the punishment, by prescribed penalties, of either of the offenses 
charged in the indictment. 

Considering the offense charged in the first count, viz., that the ac- 
cused "did unlawfully, willfully and feloniously, and with malice afore- 
thought, eut, strike and stab one John L,. Ewing with a knife with 
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intention to kill hîm, the said Ewing, but from the wound so inflicted 
the said Ewing did not die," we find that the foUowing statutes of 
Kentucky were in full force on April 5, 1866, and hâve been ever 
since, and they, in practically the same language, describe the of- 
fense as it is described in this count: i Stanton's Rev. St. Ky. p. 382, 
art. 6, § 2; 3 Littell's Laws Ky. p. 67, c. 34, § 13; 2 Morehead & 
Brown, p. 1281, § 13; Ky. St. 1899, § I166; Gen. St. Ky, p. 412, c. 
29, art. 6, § 2. 

•*■ The sufïïciency of the form of the first count in this respect is up- 
held by the opinion of the Court of Appeals in the case of Gratz v. 
The Commonwealth, 96 Ky. 162, 28 S. W. 159. 

Considering in the same way the offense charged in the second 
count of the indictment, viz., that the accused "did willfully and un- 
lawfully, in sudden beat and passion, and not in self-defense, eut, stab 
and wound one John L. Ewing without killing him," we need only 
refer to tlie following statutes of Kentucky, which were also in force 
on April 5, 1866, and in 1873 ^"d 1878, and ever since, and which 
defîne the offense charged in language similar to that used in this 
count: Ky. St. 189g, § 1242; 2 Morehead & Brown, p. 1301 ; i 
Stanton's Rev. St. Ky. p. 397; Gen. St. p. 435, c. 29, art. 17, § i. 

For reasons thus sufficiently indicated the demurrer to the indict- 
ment would seem to be unavailing, and it is therefore overruled. 



JOy V. CITY OF ST. LOUIS et al. 
(Circuit Court, E. D. Missouri, B. D. March 25, 1903.) 

1. JUHISDICTION OF FEDERAL COURTS— CONSTRUCTION OF StATTJTB. 

It was the purpose of Congress by the judlclary act of 1887, corrected 
by act of 1888, 25 Stat. 433 [U. S. Comp. St. 1901, p. 507], to contract 
the jurisdiction of the national courts, and ail doubtful questions should 
be resolved against jurisdiction. 
3. Same— Fbderal Question— Jdrisdictional Allégations. 

Jurisdiction cannot be conferred on a fédéral court by allégations that 
défendant Intends to assert a défense based on the Constitution or laws 
of the United States, or by any other allégation anticipating a défense, 
but it must be shown that plaintiffs clalm or right is one arislng under 
such Constitution or laws. 
8. Samb— Action to Rkcover Lands Claimed ukder Spanish Grant. 

An action in ejectment to recover land claimed under a Spanish grant, 
protected by the Loulsiana purchase treaty and subséquent conflrmatory 
acts of Congress, does not involve the effeet or valldity of a treaty or 
law of the United States to confer jurisdiction on a fédéral court ou 
that ground, where it appears from the pétition that plaintifC's rights 
dépend solely upon questions of fact as to whether the land in suit was 
within the boundaries of the original grant, or was occupled by hls gran- 
tors at the time neeessary to bring it within the provisions of the con- 
flrmatory acts. 

At Law. On demurrer to jurisdiction. 

E. P. Johnson and G. A. Finkelnburg, for plaintifif. 
Chas. Clafiin Allen, Chas. W. Bâtes, and Wm. F. Woerner, for 
City of St. Louis. 

U 2. See Courts, vol. IS, Cent. Dlg. § 841, 
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TRIEBER, District Judge. Tiiis is an action oî ejectment for 
the recovery of certain lands in the city of St. Louis, claimed by 
plaintiff by mesne conveyances from one La Beaume, who it was 
claimed was the owner in fee simple of the premises by virtue of a 
Spanish concession, dated February 15, 1799,. and certain confirma- 
tions thereof by various acts of Congress hereinafter referred to. The 
jurisdiction of this court is invoked solely upon the ground that the 
cause of action is one arising under the laws of the United States, 
there being no diversity of citizenship alleged in the pétition. 

It is the settled law that the act of March 3, 1887, as corrected by 
the act of August 13, 1888, 25 Stat. 433 [U. S. Comp. St. 1901, p. 
507], was intended by Congress to contract the jurisdiction of the 
national courts, and that ail doubts must be resolved against juris- 
diction. It is equally well settled that jurisdiction cannot be con- 
ferred by allégations that the défendant intends to assert a défense 
based on the national Constitution or laws of the United States, or 
by any other allégation, anticipating the défense. Tennessee v. 
Bank, 152 U. S. 554, 14 Sup. Ct. 654, 38 L. Ed. 511; Chappell v. 
Waterworth, 155 U. S. 102, 15 Sup. Ct. 34, 39 L. Ed. 85; Walker 
V. Collins, 167 U. S. 57, 17 Sup. Ct. 738, 42 L. Ed. 76; Sawyer v. 
Kochersperger, 170 U. S. 303, 18 Sup. Ct. 946, 42 L. Ed. 1046; Rail- 
way Company v. Bell, 176 U. S. 321, 20 Sup. Ct. 399, 44 L. Ed. 486; 
Arkansas v. Coal Company, 183 U. S. 185, 22 Sup. Ct. 47, 46 L- Ed. 
144; Fergus Falls v. Water Company, 19 C. C. A. 212, 72 Fed. 873; 
Montana Company v. Boston, etc., Mining Company, 35 C. C. A. 
I, 93 Fed. 274; Filhiol v. Torney (C. C.) 119 Fed. 974. 

The allégation in the pétition "that said claim of plaintifîf as to 
the proper construction and légal effect of said confirmation acts of 
Congress approved June 13, 1812 (2 Stat. 748, c. 9g), and June 6, 
1874 (18 Stat. 62, c. 223 [U. S. Comp. St. 1901, p. 1512]), respectively, 
is disputed by défendants and contested by them in regard to the 
title to the land hereinafter described," must therefore be disre- 
garded for the purpose of determining the question of jurisdiction, 
and the issue determined by the allégations in the pétition, stating 
that plaintifï's claim or right is one arising under the laws of the 
United States. Does every claim in which an act of Congress is 
claimed as a basis of the right confer jurisdiction on the national 
courts ? 

In Romie v. Casanova, 91 U. S. 379, 23 L. Ed. 374, the question 
was which of the parties had actually obtained the grant of the prem- 
ises in controversy, both of them claiming title from the city of San 
José, and it was held: "Even if it depended upon the treaty ot 
Guadaloupe Hidalgo and the several acts of Congress to ascertain 
and settle private land claims in California, there would be no juris- 
diction. Both parties admitted that title, and their litigation extends 
only to the détermination of the rights which they hâve severally ac- 
quired under it." So, in the case at bar, leaving out the allégations 
in the pétition anticipating the défense, there is nothing to show that 
the validity or construction of any act of Congress is involved in this 
case. No one questions the validity of thèse acts of Congress under 
which plaintifï claims, and no one disputes that La Beaume, under 
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whom plaintiff now claîms title, is, under his concession and the act 
of confirmation of Congress of June 13, 1812, entitled to ail lots or 
outlots in his possession prior to the 20th day of December, 1803, or 
that under the act of 1874 they would be the légal owners of ail lands 
of which theretofore they had been, either by Spanish grants or con- 
cessions, or by the acts of Congress confirming thèse claims, the 
équitable owners. 

In Gold Washing Water Co. v. Keyes, 96 U. S. 199, 24 L,. Ed. 656, 
an action instituted in the state court was sought to be removed to 
a national court upon the allégation "that they claimed the righf to 
thus use [the channels of the river and its tributaries] under the 
provisions of certain specified acts of Congress; that the action 
arose under and that its détermination will necessarily involve and 
require the construction of the laws of the United States specifîcally 
enumerated, as well as the pre-emption laws." The court denied 
jurisdiction ; Chief Justice Waite, who delivered the opinion of the 
court, saying: 

"Before, therefore, a Circuit Court can be requlred to retain a cause under 
this jurisdiction, it must in some form appear upon tbe record, by a state- 
ment of facts in légal and logical form, sucb as Is required in good pleading, 
tliat tbe suit is one wbich really and substantially involves a dispute or con- 
troversy as to tbe rigbt wbich dépends upon tbe construction or efCect of the 
Constitution or some law or treaty of tbe United States." 

So far as L,a Beaume or those claimin? under him are afïected by 
the acts of Congress relied upon by plaintiff in his pétition (the acts 
of June 13, 1812, 2 Stat. 748, and of June 6, 1874, 18 Stat. 62 [U. S. 
Comp. St. 1901, p. 1512]), nothing was granted to him which he did 
not possess before the passage of thèse acts. His rights which he 
acquired by grant or concession from the Spanish government, while 
Louisiana territory belonged to Spain, were protected by the treaty 
of Paris, usually spoken of as the Louisiana Purchase Treaty, and 
Congress merely confirmed thèse rights. 

Section i of the act of June 13, 1812, confirma "the rights, titles 
and claims to town or village lots, out-lots," etc., "which lots hâve 
been inhabited, cultivated or possessed prior to the 20th day of De- 
cember, 1803, to the inhabitants of the respective town or village," 
etc., "who were in possession of the land claimed"; but what the 
metes and bounds are of the land claimed to hâve been in posses- 
sion of La Beaume are questions of fact, to be determined as any 
other facts, without requiring any construction of the act of Con- 
gress. 

The act of June 6, 1874, iS Stat. 62 [U. S. Comp. St. 1901, p. 
1512], "reHnquishes ail right, title, and interest of the United States 
in and to ail lands in the state of Missouri which hâve at any time 
heretofore been confirmed to any person or persons * * * jn 
fee simple to the respective owners of the équitable titles thereto." 
Who thèse équitable owners are, and what premises hâve theretofore 
been confirmed to any person, are also questions of fact, for the dé- 
termination of which no act of Congress requires construction. 

In Sweringen v. St. Louis, 185 U. S. 38, 22 Sup. Ct. 569, 46 L. Ed. 
795, a part of this identical grant was in controversy in an action 
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determined by the state courts of the state of Missouri. It was 
sought to hâve the décision o£ the Suprême Court of that state re- 
viewed by the Suprême Court of the United States by writ of error, 
upon the ground that a fédéral question was involved, to wit, the 
effect of the patent issued by the United States and the acts of 
Congress relied on in this case. But the court dismissed the writ 
of error for want of jurisdiction, holding that the issue involved was 
not one of validity of the acts of Congress or the patent issued by the 
United States, but one of fact. 

The case of French Glenn Co, v. Springer, 185 U. S. 47, 22 Sup. 
Ct. 563, 46 L. Ed. 800, decided on the same day as the Sweringen 
Case, does not conflict with that décision, as claimed by counsel for 
plaintiff. In that case both parties claimed under titles derived from 
the United States, one under the patent granted to the state of Oregon 
under the swamp land grant, and the other under the homestead 
laws. To détermine thèse conflicting rights it was necessary to dé- 
termine the acts of Congress under which the patent to the state 
was issued. 

To avoid the efïect of the décision of the Suprême Court in the 
Sweringen Case, plaintifif claims that he does not rely upon any patent, 
but under the acts of Congress alone, which confirm the La Beaume 
grant obtained before the concession of Louisiana to the United 
States. Conceding that plaintifï can do that, although the pétition 
allèges the granting by the United States of a patent to those under 
whom plaintifï claims, still neither the validity nor the construction of 
thèse acts of Congress is involved or necessary for the détermination 
of the issues in this action. A finding of fact, and that alone, will 
détermine this controversy. It is further claimed that the Sweringen 
Case was on error to the Suprême Court of the state, and the original 
jurisdiction of the national courts is much broader than that of the 
Suprême Court on writ of error to the highest court of a state. 
To a certain extent this is true, but it is not applicable to the cause 
at bar. In Files v. Davis (C. C.) 118 Fed. 465, the writer of this 
opinion had occasion to pass upon that question, and it will serve 
no useful purpose to repeat what was there said. 

That a controversy in respect to lands, one of the parties to which 
had derived his title directly from an act of Congress, présents no 
fédéral question, for that reason alone, which would confer jurisdic- 
tion on the Circuit Court of the United States, is now well settled. 

Blackburn v. Portland Gold Mining Co., 175 U. S. 571, 20 Sup. 
Ct. 222, 44 L. Ed. 276, was originally instituted in the Circuit Court 
of the United States for the district of Colorado. The jurisdiction 
of the court was invoked, upon the ground that the rights of the 
parties depended upon the construction of sections 2325 and 2326 
of the Revised Statutes of the United States [U. S. Comp. St. 1901, 
p. 1429], but the court held that there was no jurisdiction. 

In Shoshone Mining Company v. Rutter, 177 U. S. 505, 20 Sup. 
Ct. 726, 44 L. Ed. 864, it was sought to hâve the Blackburn Case 
overruled. Mr. Justice Brewer, who delivered the opinion of the 
court in that case, said: 
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"In this case the same question (as In Blackbum v. Portland Gold Mining 
Oo.) Is again presented, and has béen elaborately argued by eounsel against 
the opinion we then announced. Its Importance as well as the great ability 
in which it was argued by eounsel for appellee bave induced a careful re- 
examinatlon of the question." 

He then says : 

"We polnted out In the former opinion that It was well settled that a suit 
to enforce a right which takes its orlgln in the laws of the United States is 
not necessarily one arising under the Constitution and laws of the United 
States, within the meaning of the jurisdictional clauses, for, if it did, every 
action to establish tltle to real estate (at least in the newer states) would bo 
snch a one, as ail titles in those states corne from the United States or by 
virtue of its laws." 

A late case instructive on that point is Filhiol v. Maurice, 185 
U. S. 108, 22 Sup. Ct. 560, 46 L. Ed. 827. In that case the question 
of jurisdiction was not raised by eounsel in the trial court, nor was it 
raised in the Suprême Court, but the latter court of its own motion 
took notice of it. The jurisdiction had been invoked upon the ground 
that plaintifï's title rested upon a Spanish grant made on February 
22, 1778, and was protected by the Louisiana Purchase Treaty, and 
that the possession of the défendant as a lessee of the government 
(the premises in controversy being the government réservation of 
Hot Springs, Ark.) was within the prohibition of the fifth amendment 
to the national Constitution. The court held that the Circuit Court 
was without jurisdiction, as no right, title, privilège or immunity 
was asserted as derived from the Constitution or the treaty as against 
the défendant. 

In Western Union Telegraph Co. v. Ann Arbor Railroad Company, 
178 U. S. 237, 20 Sup. Ct. 867, 44 L. Ed. 1052, it was sought to 
hâve the. Suprême Court review on error the décision of the United 
States Circuit Court of Appeals, upon the ground that the questions 
involved arose under the Constitution and laws of the United States. 
The court dismissed the writ of error for want of jurisdiction, saying : 

"When a suit does not really and substantlally Involve a dispute or contro- 
versy as to the eflect or construction of the Constitution or laws of the United 
States, upon the détermination of whIch the resuit dépends, it is not a suit 
arising under the Constitution or laws, and it must appear on the record, by 
statement in légal and logical form, such as is required In good pleading, that 
the suit is one which does really and substantlally involve a dispute or con- 
troversy, as to the right which dépends upon the construction of the Consti- 
tution or some law or treaty of the United States, before the jurisdiction eau 
be maintalned on thIs ground." 

The court is of the opinion that it appears from the plaintifï's 
amended pétition that his rights dépend solely upon questions of 
fact, whether the premises in controversy were included in the orig- 
inal survey and concession to La Beaume, or were inhabited, culti- 
vated, or possessed by him prior to the 2oth day of December, 1803, 
or were included in any of the confirmations of Spanish grants in 
the State of Missouri by an act of Congress. 

For this reason, there being no diversity of citizenship alLged in 
the pétition, the court is without jurisdiction, and the demurrer is 
sustainedL 
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UNITED STATES v. SWIFT & CO. et al. 
(Circuit Court, N. D. Illinois, N. D. Aprll 18, 1903.) 

1. Interstate Commerce Act— Commerce. 

Commerce is the sale or exchange of commodities, but that whlch 
the law looks upon as the body of commerce is net restricted to spécifie 
acts of sale or exchange. It Includes the intercourse — ail the initiatory 
and intervening acts, instrumentallties, and dealings — that directly bring 
about the sale or exchange. 

2. Same— Restraint of Tradk. 

Restraint of trade Is not dépendent upon any considération of reason- 
ableness or unreasonableness in t^e combination averred, nor is it to 
be tested by the priées that resuit from the combination. The statute 
bas no concern with priées, but looks solely to compétition and to the 
glvlng of compétition full play by maklng illégal any effort at restric- 
tion upon compétition. 

8. iilAME. 

The agreement of the défendants to refrain from bidding against 
each other in the purchase of cattle is combination in restraint of teade; 
so also their agreement to bid up priées to stimulate shipments, intend- 
Ing to eease from bidding when the shipments hâve arrived, and the 
same resuit foUows from the combination of défendants to fix priées 
upon and restrict the quantities of méat shipped to their agents or their 
customers. Being restriction upon compétition, such agreements are 
combination in restraint of trade. 

The défendants are seven corporations, one copartnership, and 
twenty-three other persons, and the pétition is fairly summarized as 
foUows : 

Ist "That at the tlme of Its flling they had been and then were engaged 
in the business of buying live stock at divers points throughout the United 
States where stockyards existed. and slauglitering the same at such places 
in différent States and converting the same into fresh méats for human con- 
sumption. 

2nd. "That they had been and then were engaged in the business of selling 
such fresh méats at the places where prepared, to dealers and consumera 
in divers other States and territories of the United States and in foreign 
countries, and shipping the same when so sold, from said places of prépa- 
ration to such dealers and consumers, pursuant to such sales, and were thus 
engaged In trade and commerce among the several states and territories and 
with foreign nations. 

3rd. "That they had been and then were engaged in the business of ship- 
ping such fresh méats from said points where so prepared, by common car- 
riers to the respective agents of the défendants located at and near the 
principal markets of such méats in other states and territories and in foreign 
countries for sale by those agents in those markets to dealers and con- 
sumers, which they there sold through their agents and were thus engaged 
in trade and commerce among the several states and territories and with 
foreign nations. 

4th. "That of the total volume of trade and commerce among the said 
states and territories In fresh méats the said défendants together controlled 
about slxty per cent. 

5th. "That as to such trade and commerce among the several states and 
territories and foreign nations in fresh méats, the said défendants should, 
and but for the acts hereinafter complained of would be and remain in com- 
pétition with each other. 

6th. "That said défendants, in violation of the act of eongress of July 2, 

1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200] and in order to 

restrain compétition among themselves as to the purchase of livestock nec- 

essary to the production of the méats produced by them, bave engaged in, 

122 F.— 34 
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and intended to continue an unlawful comblnation and conspiracy between 
themselves for dlrecting and requlrlng their respective purchasing agents 
at the said several stockyards and markets where they customarlly purchase 
such livestock, whlch livestock Is producéd and owned prlnclpally in other 
States and terrltorles of the United States, and shipped by the owners thereof 
to such stockyards for compétitive sale, to refrain from biddlng against 
each other when making purchases of such livestock, and by thèse means 
inducing and compelllng the owners of such livestock to sell the same at 
less priées than they would recel ve if such bidding were compétitive; vrhich 
combination and conspiracy is in restraint of trade and commerce among 
the several states, etc. 

7th. "That said défendants, in further violation of said act, and in order 
to further restrain compétition among themselves, vyhich would otherwise 
exist, as to the purchase of livestock necessary to the production of the méats 
producéd by them, hâve engaged in and intend to continue an unlawful com- 
bination an^ conspiracy among themselves for bidding up through their agents 
the priées of livestock for a few days at said stockyards, thereby inducing 
shippers from other states and terrltorles to make large shipments of such 
livestock to such stockyards, and theu refrain from bidding up such live- 
stock, and thereby obtaining such livestock at priées much less than it 
would bring in the reguiar way of trade. 

8th. "That said défendants, in further violation of said act, and in or- 
der to restrain and destroy compétition among themselves as to such trade 
and commerce and to monopolize the same, bave engaged in and intend to 
continue an unlawful combination and conspiracy to arbitrarily, from time 
to time, lower and fix priées, and malntain uniform priées at whlch they 
will sell, directly or through their respective agents, such fresh méats to deal- 
ers and consumers throughout said states and terrltorles and foreign coun- 
trles. That the arbitrary raislng, lowerlng, fixing, and maintaining of said 
priées is effected through the action of divers of their agents in secretly 
holding periodical meetings, and there agreeing upon the priées to be 
adopted by said défendants respectively in such trade and commerce, whlch 
said priées are notifled by letters and telegrams, and are adhered to in their 
sales, which are made directly, and among other ways; and by coUusively 
restricting and curtaillng the quantities of such méats shipped by them in 
pursuance of such combination, and imposing against each other divers pen- 
alties for any déviations from such priées, and establlshing a uniform rule 
for the giving Of crédit to dealers throughout the said states and terrltorles 
and foreign countries, and fOr the conduct of the business of such dealers, 
with penalties for violations thereof, by notifying each other of the delin- 
quencies of said dealers, and keeping what Is commonly known as a 'black 
llst' of such dellnquents, and rèfusing to sell méats to any of such delln- 
quent dealers. 

9th. "And the said défendants, in violation of the provisions of the said 
act, hâve engaged In and intënd to continue an unlawful combination and 
conspiracy, to direct and requlre their respective agents at and near many 
of the markets for such fresh méats throughout the United States and ter- 
rltorles to arbitrarily makë and impose iiniform charges for cartage for de- 
llvery, upon making such sales to dealers and consumers In those markets 
of the méats shipped to them through said agents by the said défendants 
respectively frora their several points of préparation, thereby Increaslng the 
charges for such méats to said dealers and consumers. 

lOth. "That notwlthstanding the commoh carriers by rallroad subject to 
the provisions of the laws ôf the United States for the régulation of com- 
merce, hâve established and published their schedule of rates, tares and 
charges for the transportation of livestock, and for the transportation of 
méats, which are the only lawful rates for such transportation, the said 
défendants, intending thereby to monopolize the commerce aforesald, and 
prevent compétition therein, hâve made and are making agreements and 
arrangements wlth divers offlcers and agents of such common carriers 
whereby the said défendants were to reçoive, and will continue to receive, 
by means of rebates and other déviées, unlawful rates for such transporta- 
tion, less than the lawful rates, whlch rebates they dlvide, among themselves. 
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and win continue to do so unless restralned by the Injunctîon of thls court, 
whlch Is a scheme to monopolize, and also a combination and conspiracy In 
restraint of trade and commerce among the several states and territories and 
wlth foreign nations. 

llth. "That the said défendants now are, and for years past hâve been 
In combination and conspiracy with each other and wlth the raiiroad com- 
panies and others to complalnant unlcnown, to obtaln a monopoly of the 
supply and distribution of fresh méats throughout the United States and its 
territories and foreign countries, to that end the défendants do and will ar- 
tificlally restrain such commerce and put in force abnormal, unreasonable and 
arbitrary régulations for the conduct of their own and each other's business, 
effecting the same from the shlpment of the livestock from the plains to the 
final distribution of the méats to the consumer. AU to the Injury of the 
people and in défiance of law." 

To this pétition five of the défendant corporations hâve fîled joint 
and several demurrers, the grounds of which are as follows : 

"The blU of complaint does not allège any contract, combination or con- 
spiracy in restraint of Interstate or foreign trade or commerce within the 
meaning of said act of congress of July 2, 1890, c. 647, 26 Stat. 209 [U. S. 
Comp. St. 1901, p. 3200]. 

"The bill of complaint does not allège any acts of défendants monopolizing. 
or attempting to monopolize, or comblning or conspiring to monopolize any 
part of such trade or commerce -within the meaning of said act. 

"If the act of congress in question should be given a construction which 
would sustain this bill of complaint, such act would violate the provisions 
of the Constitution of the United States. 

"Said bill is multifarious. 

"There Is a misjoinder of causes of action and of persons In said bill, as 
alleged in said demurrers. 

"The said bill of complaint and the allégations and charges therein are not 
sufflciently deflnite or spécifie, but are toc gênerai and Indefinite." 

The hearing is on thèse demurrers and on motion for an injunction. 

John K. Richards, S. H. Bethea, and W. A. Day, for the United 
States. 
John S. Miller and Merritt Starr, for défendants. 

After the foregoîng statement of facts, GROSSCUP, Circuit Judge, 
delivered the opinion: 

Commerce, briefly stated, is the sale or exchange of commodities. 
But that which the law looks upon as the body of commerce is not 
restricted to spécifie acts of sale or exchange. It includes the inter- 
course — ail the initiatory and intervening acts, instrumentalities and 
dealings — that directly bring about the sale or exchange. Thus, 
though sale or exchange is a commercial act, so also is the solicita- 
tion of the drummer, whose occupation it is to bring about the sale 
or exchange. Brennan v. Titusville, 153 U. S. 289, 14 Sup. Ct. 
829, 38 L,. Ed. 719. The whole transaction from initiation to cul- 
mination is commerce. 

When commerce, thus broadly defined, is between parties dealing 
from difïerent states — to be efïected so far as the immédiate act of 
exchange goes by transportation from state to state — it is "commerce 
between the states," within the meaning of the constitution, and the 
statute known as the Sherman Act. But it is not the transporta- 
tion that constitutes the transaction interstate commerce. That is 
an adjunct only, essential to commerce, but not the sole test. The 
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underlying test îs that the transaction, as an entirety, încludîng each 
part calculated to bring about the resuit, reaches into two or more 
States; and that the parties dealing with référence thereto deal from 
différent states. 

An interstate commercial transaction is, in this sensé, an affair ris- 
ing from différent states, and centering in the act of exchange, each 
essential part of the affair being as much commerce as is the center. 
With this définition in mind, let us see what the transaction made 
out in the pétition is. 

For the purpose of clear exposition, the facts set forth in the péti- 
tion should be separated into two groups — those that are intended 
to bring the transaction within the body of interstate commerce ; 
and those that are intended to fix upon -such transaction the character 
of unlawful combination and conspiracy. Shorn of verbiage, and of 
immaterial accessories, the fîrst group may be stated as follows : 
The défendants, controlling sixty per cent, of the trade and com- 
merce in fresh méats in the United States, buy, in the course of their 
business, livestock shipped from points throughout the United States; 
which, having been converted into fresh méats, is sold again by them 
at the places where prepared, to dealers and consumers in other 
states; or is sold through their agents, located in other states, to 
dealers and consumers in the states where the agents are located. 
The shipment in the first class of sales is made directly from the 
places where the méat is prepared to the dealers and consumers 
in other states, and in the latter class to the agents in the other states 
who, upon sale, deliver directly to the dealer and consumer. 

WTiat may be called the body of thèse transactions is two-fold. 
It reaches backward to the purchase of cattle that come to défend- 
ants from states other than those in which défendants manufacture; 
and it reaches forward to the sale of the méats, after conversion, to 
parties dealing with respect thereto from states other than the state 
of the défendants ; followed by shipments into the other states. Each 
of thèse transactions constitute, in my judgment, interstate com- 
merce. The purchase of cattle shipped habitually from other states 
to the markets where défendants purchase, in the expectation that 
the purchase will be made by the slaughter companies, is an act of 
interstate commerce. Hopkins' Case, 171 U. S. 590, 19 Sup. Ct. 40, 
43 L. Ed. 290. 

It is none the less interstate commerce merely because the local in- 
cidents or facilities for such purchase are to be regarded as outside the 
interstate character of the transaction. Thus the local commission 
broker, or the men who drive the cattle from the pens to the slaughter 
house, need not, in any survey of the transaction, be held to be within 
the interstate status of the transaction. With them, it is essentially the 
same whether the cattle come from the state in which the purchase is 
made, or from other states. They are aids or facilities only, and as 
such are merely local incidents. But the purchase of livestock thus 
brought habitually from other states, relates, in its larger bearings, to 
a transaction that had its beginning in other states. The original 
shipments are infîuenced, and to a large extent brought about, by the 
character of the purchase. 



UNITED STATES V. SWIFT A CO. 533 

The purchase, the shipments, and the transportation, are com- 
mercially interdépendant ; and in any survey of the transaction, as an 
entirety, none could be omitted. They each go to make the transac- 
tion, and covering différent states, they stamp the transaction — net 
ail its incidents, but its essential body — as a transaction in Interstate 
commerce. 

Coming, now, to the other branch of the transaction — the sales by 
the défendants — a like resuit follows. Unquestionably it is Interstate 
commerce when purchasers from other states buy directly from the 
défendants, and hâve the méats shipped to them by the vendors. The 
situs of such a transaction, both as to initiatory intercourse, and as 
to transportation in furtherance of the exchange, includes a state other 
than the one from which défendants deal. 

I think the same is true of méat sent to agents, and sold from their 
stores. The transaction in such case, in reality, is between the pur- 
chaser and the agents' principal. The agents represent the principal 
at the place where the exchange takes place; but the transaction, as 
a commercial entity, includes the principal, and includes him as dealing 
from his place of business. Indeed such privity exists between the 
principal and the transaction, that he could, at the instant, as a citizen 
of another state, sue upon the transaction in the fédéral courts; nor 
hâve I any question that if the conditions of this case were reversed, 
so that défendants were invoking the shelter, instead of seeking to 
escape, the obligations of the commerce clause, fédéral law would be 
found equal to the protection asked. 

I need not dwell on the contention of défendants that the fresh 
méats in the hands of the agents are subject to ordinary state taxation, 
or upon the cases cited in this connection. It is enough to say that 
because a thing can be taxed by the state, it does not follow that it lies 
outside the body of Interstate commerce; for commerce, interstate 
as well as domestic, is subject to the police and taxing power of the 
state, so long as the exercise of such power does not interfère with 
the national government's exclusive right of régulation. Addyston 
Pipe & Steel Company v. United States, 175 U. S. 211, 20 Sup. Ct. 96, 

44 L. Ed. 136; Austin v. Tennessee, 179 U. S. 349, 21 Sup. Ct. 132, 

45 L. Ed. 224; Prentice and Egan on the Commerce Clause of the 
Constitution, p. 27. Nor shall I difïerentiate the Knight Case, 155 
U. S. 685, 15 Sup. Ct. 248, 39 L. Ed. 310; the Hopkins Case and 
other cases urged upon me as applicable to the case under considéra- 
tion. A study of thèse cases will show that they are not in conflict 
with the views already expressed. 

The next inquiry is this: Do the facts set forth in the second 
grouping, fix upon the transaction, even though the transactions be 
within the body of interstate commerce, the character of unlawful 
combination. The averments of the pétition in this respect may be 
summarized as follows: That the défendants are engaged in an un- 
lawful combination and conspiracy under the Sherman act in (a) direct- 
ing and requiring their purchasing agents at the markets where the 
livestock was customarily purchased, to refrain from bidding against 
each other when making such purchases ; (b) in bidding up through 
their s^^ents, the priées of livestock for a few days at a time, to induce 
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large shipments, and then ceasing from bids, to obtain livestock thus 
shipped at priées much less than it would bring in the regular way ; 
(c) in agreeing at meetings between them upon priées to be adopted 
by ail, and restrietion upon the quantities of méat shipped ; (d) in 
directing and requiring their agents throughout the United States to 
impose uniform charges for cartage for delivery, thereby increasing 
to dealers and consumers the charges for such méats ; and (e) in mak- 
ing agreements with the transportation companies for rebates and 
other discriminative rates. 

No one can doubt that thèse averments state a case of combination. 
Whether the combination be unlawful or not, dépends on whether it 
is in restraint of trade. The gênerai meaning of that term is no longer 
open to inquiry. It has been passed upon earefully by the Suprême 
Court in the Freight Association Case, i66 U. S. 290, 17 Sup. Ct. 
540, 41 L. Ed. 1007, and in the TrafRc Case, 171 U. S. 558, 19 Sup. Ct. 
25, 43 L. Ed. 259, where the whole subjeet was a year later elaborately 
re-argued. I will not ' extend into this opinion even a summary of 
thèse cases. It is clear from them that restraint of trade is not dé- 
pendent upon any considération. of reasonableness or unreasonableness 
in the combination averred ; nor is it to be tested by the priées that 
resuit from the combination. Indeed, combination that leads.directly 
to lower priées to the consumer may, within the doctrine of thèse 
cases, even as against the consumer, be restraint of trade ; and com- 
bination that leads directly to higher priées, may, as against the pro- 
ducer be restraint of trade. The statute, thus interpreted, has no con- 
cern with priées, but looks solely to compétition, and to the giving of 
compétition full play, by making illégal any effort at restrietion upon 
compétition. Whatever combination has the direct and neeessary 
eflfeet of restrieting compétition, is, within the meaning of the Sherman 
act as now interpreted, restraint of trade. 

Thus defîned, there can be no doubt that the agreement of the de- 
fendants to refrain from bidding against each other in the purehase 
of eattle, is combination in restraint of trade ; so also their agreement 
to bid up priées to stimulate shipments, intending to cease from bid- 
ding when the shipments hâve arrived. The same resuit follovvs when 
we tum to the combination of défendants to fix priées upon, and re- 
striet the quantities of méat shipped to their agents or their customers. 
Such agreements can be nothing less than restriction upon compé- 
tition, and, therefore, combination in restraint of trade ; and thus 
viewed, the pétition, as an entirety, makes out a case under the Sher- 
man act. 

The demurre^ challenges the pétition for multifariousness and mis- 
joinder of parties; and challenges eàeh paragraph of the pétition, 
standing separately, as insufRcient to constitute a case under the Sher- 
man act. But the paragraphs can not properly be looked upon as 
separate causes of action. They relate clearly to each other, thus con- 
stituting. a whole that is the' sum of the parts ; and thus regarded, are 
free from the objections indicated. 

It may be true that the way of enforeing any deeree under this péti- 
tion is beset with diffieulties, and that a literal enforcement may resuit 
in vexatious interférence with defendant's aflfairs. But in the ijiquiry 
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before me, I am not at liberty to stop before such considérations. 
The Sherman act, as interpreted by the Suprême Court, is the law of 
the land, and to the law as it stands both court and people must yield 
obédience. 

The demurrer is overruled, and the motion for preliminary injunc- 
tion granted. 



JANNBY T. PANCOAST INTERNATIONAL VENTILATOR CO. et al. 

(Circuit Court, E. D. Pennsylvanla. April 1, 1903.) 

No. 28. 

1. Construction of Contract— Agrbement bt Corporation to Securb 
"WoRKiKG Capital." 

Défendant corporation asslgned certain patents to plalntifï as collat- 
éral security for a loan, plalntifC exeeuting an agreement to reassign 
the same If within a stated time défendant had "secured the sum of 
$5,000, as working capital for its business," by the sale of treasury stock 
or otherwise. In subséquent correspondence plalntiff stated his under- 
standing that such working capital had not been raised, and extended 
the time for it to be raised by the sale of stock, to which statement de- 
fendant agreed in accepting the extension. No stock was sold for cash, 
but In a subséquent suit for Infringement of the patents défendant 
claimed that it had complied with the agreement, and had become the 
équitable owner of the patents by reason of having obtained certain 
manufactured goods and a loan of money, mostly prior to the correspond- 
ence, from a third party, who thereafter accepted stock in payment to 
the amount of about $5,000. Held, that the agreement to obtain "work- 
ing capital for its business" through the sale of stock contemplated the 
sale of such stock for cash which would be avallable for any corporate 
need, and was so understood by the parties as evideneed by their cor- 
respondence, and that the condition entitling défendant to a reassign- 
ment had not been fulfllled. 

In Equity. Suit for infringement of patents. On final hearing. 

Albert B. Weimer, for complainant. 

Clément B. Wood, R. Stuart Smith, and Charles E. Morgan, for 
respondents. 

J, B. McPHERSON, District Judge. This bill seeks to restrain 
the défendants from inîringing two patents of the United States, 
Nos. 476,682 and 605,508, the légal title to which now belongs to the 
plaintiff. The facts are not disputed, and are accurately stated in 
the following extract from the plaintifï's brief: 

"Prior to June 14, 1899, the patenta involved in the présent litigatlon were 
the property of Joseph C. Henvis and the Pancoast Ventilator Company. At 
this time the Pancoast Ventilator Company was insolvent. A new Com- 
pany, known as the National Pancoast Ventilator Company, one of the de- 
fendants, was organized, and on June 14, 1899, Henvis and the Pancoast 
Ventilator Company assigned the patents to the National Pancoast Ventilator 
Company. As the old company was Insolvent, the patents were liable for its 
debts, notwithstandiug the assignment, and It was important for the inter- 
ests of the National Pancoast Ventilator Company that the debts of the old 
company be paid. The plaintiff, Joseph A. Janney, St., was approached upon 
the subject of payment of thèse debts, and he agreed to advance the sum 
of $5,000 for that purpose. This he did, and the patents were assigned to 
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hlm on Jnne 16, 1899, as collatéral security. On June 16, 1899, Joseph A. 
Janney, Sr., and the National Pancoast Ventllator Company entered Intc an 
agreement recitlng the facts as above stated. In this agreement the plain- 
tiff eovenanted 'that upon production of proper évidence to him that ail of 
the debts of the Pancoast Ventllator Company hâve been pald, or their pay- 
ment has been secured, and that the reeeiver of the Pancoa«t Ventllator 
Company has been diseharged, and that the National Pancoast A''entilator 
Oompany has secured the sum of $5,000 as working capital for its business, 
he will reassign to the National Pancoast Ventllator Company the said pat- 
ents hereinbefore partlcularly descrlbed.' The agreement further provided 
that the working capital should be ralsed by the sale of the treasury stock 
or otherwlse wlthin four months from the date of thls agreement. 

"The National Pancoast, Ventllator Company eomplied wlth its covenant 
in so far as it concerned the payments of the debts of the Pancoast Ventl- 
lator Company and the discharge of the reeeiver of that company, but it 
never ralsed the sum of $5,000 working capital. 

"On Deeember 12, 1899, the plaintiff, In a letter addressed to the National 
Pancoast Ventllator Company, extended the tlme for raising the workins 
capital for four months from Deeember 15th. In this letter he said: 'I 
understand that thls sum has not been ralsed, but that the company has 
been kept golng by means of borrowed money. I do not wish to enforce 
the forfeiture clause of the agreement, but I must insist that steps be taken 
to raise the amount of working capital provided by the agreement' In an- 
swer to thls letter the National Pancoast Ventllator Company, by its prési- 
dent, wrote to the plalntifC on January 3, 1900, stating that plaintifC's let- 
ter had been presented to the board of directors, and that the directors 
had instructed the writer to advlse plaintffl as follows: 

" 'That you be thanked very much for extending the tlme llmlt relating 
to the working capital prodùced by sale of stock until April 15, 1900, and 
wlth the hope that by said tlme conditions may be as every one desires.' 

"Notwlthstandlng the extension, the working capital was not procured, 
and on March 6, 1900, plalntiff agaln extended the tlme by a letter, which 
was as follows: 

" 'I hereby grant a further extension of tlme for the company to raise 
the working capital (as agreed, by the sale of treasury stock) for a period 
of six months from the 15th day of Aprll, 1900.' 

"Notwlthstandlng the second extension, no working capital was ever 
ralsed. 

"The défendants, in their answers, contend that the covenant of the Pan- 
coast Ventllator Oompany was eomplied wlth by the faet that between June 
27, 1899, and May 4, 1900, Janney, Stelnmetz & Co., who were stockhold- 
ers in the company, sold and delivered to the company ventllators to the 
value of $3,066.19, and loaned money to the company to the amount of $1,- 
447.92, maklng a total of $4,514.11, and that between May 4 and October 
5, 1900, the same flrm sold and delivered ventllators to the company to the 
value of $887.50, and that on May 5, 1900, the company Issued to Janney, 
Stelnmetz & Co. 361 shares of preferred stock 'In full settlement and satis- 
faction of said indebtedness of $4,514.11,' and that thereafter it issued 71 
sharés of its preferred stock for the indebtedness of $887.50. 

"There is nothing in the pleadings or in the proofs tO show that the 
flrm of Janney, Stelnmetz & Co. subscribed to the stock of the National Pan- 
coast Ventllator Oompany, referred to In the answers. 

"The plalntiff testifled that Joseph A. Janney, Jr., had stated to hlm that 
when the goods were sold and the money loaned to the company by its flrm 
It was not Intended that the goods and money should be put in as working 
capital, and that the issue of stock for the same was a mère afterthought. 
The plalntiff made a mémorandum of this statement at the time, and Joseph 
A. Janney, Jr., dld not deny that he made It, but slmply stated thaf he 
could not recall whetber he had made It or not. 

"The letters of Deeember 12, 1899, January 3, 1900, and March 6, 1900, 
relating to the extension of tlme, were written durlng the very period that 
the goods were belng sold and the money loaned." 
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The défendants do not deny the making and selling of the pat- 
«nted ventilator, but make défense on the ground that the National 
Pancoast Company fulfilled the agreement of June i6, 1899, and 
raised the working capital referred to therein by the transactions 
above described with the firm of Janney, Steinmetz & Co. ; thus be- 
coming the équitable owner of the patents, and acquiring the right 
to compel the transfer of the légal title. In support of this défense 
several cases were referred to (Sparge's Case, L. R. 8 Chan. App. 
407; Veeder v. Mudgett, 95 N. Y. 295; Brant v. Ehlen, 59 Md. i) 
in which it has been held that, although a statute may require sub- 
scriptions to the capital stock of a corporation to be paid in cash, 
nevertheless such requirement is obeyed by the bona fide transfer 
of property to the corporation at an agreed valuation. It does not 
seem to me to be necessary, however, to consider the doctrine of 
thèse cases, because the language used hère is différent and will not 
fairly bear the construction now contended for, and because the par- 
ties hâve themselves declared its meaning by their subséquent con- 
duct. The ordinary meaning of "working capital" is certainly "cash," 
money that is instantly available for any corporate need, and not 
raw material or fînished articles, which may not be available at ail 
when the crédit and life of the enterprise may be at stake. When 
"the sum of $5,000" is added to the other phrase, the conclusion 
can hardly be resisted that money, and money alone, was in the minds 
of the contracting parties when the agreement was signed. That 
it continued to be in their minds seems clear to me from the letters 
of December 12, 1899, and January 3 and March 6, 1900: 

"December 12th, 1899. 
"National Pancoast Ventilator Company: Gentlemen: tJnder the agree- 
ment of June 16, 1899, your company agreed to raise the sum of five thou- 
sand dollars as working capital. I understand that this sum has not been 
raised, but that the company has been kept going by the means of bor- 
rowed money. I do not wish to enforce the forfeiture clause of the agree- 
ment, but I must insist that steps be taken to raise the amount of working 
capital provided by the agreement. I am willing to accept a new agreement 
extending the time for raising this capital to four months from December 
15th. Yours truly, Jos. A. Janney." 

"January 3rd, 1900. 
"Jlr. Jos. A. Janney, My Dear Sir: Your letter of December 12th, rela- 
tive to the agreement conceming patents of 'Pancoast' Ventilator, was duly 
presented at the board meeting of this company, held Tuesday, January 2, 
1900, and they instructed me to advise you of action taken upon this letter 
as foUows: 

" 'That you be thanked very much for extending the time limit relating to 
the working capital produced by sale of stock until April 15, 1900, and with 
the hope that by sald time, conditions may be as everyone desires.' 
"With kind regards, yours very truly, 

"National Pancoast Ventilator Co." 

"March 6th, 1900. 
"National Pancoast Ventilator Co., Gentlemen: I hereby grant a further 
extension of time for the company to raise working capital (as agreed, by 
the sale of treasury stock) for a perlod of six months from the fifteenth day 
of April, 1900. 

"Yours respectfully, Jos. A. Janney." 
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It will be observed that when Mr, Janney, on December I2th, in- 
sisted that steps should be taken to "raise the amount of working 
capital," by which he undoubtedly meant the "raising" of money and 
not the acquiring of material, the National Pancoast Company not 
only did not object to this construction of the agreement, but de- 
clared that their own view was the same as his; for they thanked 
him for extending the limit, and declared that the capital was to be 
produced "by sale of stock." This construction was again, and un- 
mistakably, put upon the agreement by Mr. Janney's letter of March 
6; but to this also the défendants; never objected, although at that 
time a large part of the transactions with Janney, Steinmetz & Co. 
had been completed. Surely, if the défendants then supposed that 
they had already "raised" about $4,000 by accepting manufactured 
ventilators fropi Janney, Steinmetz & Co., and by borrowing money 
from the firm, they would hâve been prompt to deny the correct- 
ness of th.e opposite construction. It seems clear to me that the 
issue of stock to Janney, Steinmetz & Co. was a mère afterthought ; 
and in coming to this conclusion I hâve not been infiuenced at ail 
by the alleged déclarations of Joseph A. Janney, Jr., which, for the 
purposes of this case, I hâve treated as incompétent testimony. 

The plaintiff is entitled to the usual decree for an injunction and 
an account. 



O. G. HBMPSTEAD & SON v. THOMAS, Collector. 

(Circuit Court of Appeals, Xbird Circuit. May 6, 1903.) 

No. 10. 

1. CnsTOMS Ddtiks— CiiAssiFiOATioN — Bdrdbn of Proop. 

The burden of showing that an import Is dutiable is on the govern- 
ment. 

8. SaUE — Pii»9UMPTI0Tr. 

Where the classification of an import is open to a construction which 
would as well place it on the free list, the course most favorable to 
the Importer must be adopted. 
8. Samb— Tdngsten Oreb. 

Tungsten ore, the primary extracted product of which Is used as a 
mordant In dyelng cloth and for varions other commercial purposes, and 
another to make hlgh-grade steel, imparting thereto extrême hardness. 
denslty, weight, and durability, is free from duty, under section 614 of 
the tarife act of 1897 (Aot Jufy 24, 1S97, e. 11, 30 Stat. 199 [U. S. Comp. 
St. 1901, p. 1685]), which embraces "minerais, crude," and not dutiable 
at 20 per cent, ad valorem, under section 183 (30 Stat. 166 [U. S. Comp. St. 
1901, p. 1645]), which covers "metallic minerai substances in a crude state." 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Wm. A. Keener and J. Stuart Tompkins, for appellant. 
Wm. M. Stewart, Jr., and James B. Holland, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and BUF- 
FINGTON, District Judge. 

f 2. See Oustom Duties, vol. 15, Cent Dig. { 13. 
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BUFFINGTON, District Judge. This case involves the classifica- 
tion under the tarifï law of tungsten ores. Such ores are found in 
various parts of Europe, South America, and the United States. 
Their primary extracted product, taking the form of tungstate of soda, 
is used as a mordant in dyeing cloth and for various other commer- 
cial purposes. Another of their extracted products is used to make 
high-grade steel, and imparts thereto extrême hardness, density, 
weight, and durability. The proofs in this case (and in that they are 
confirmed by standard authorities on metallurgy and chemistry) show 
that the ore does not contain particles of métal, but thèse are ob- 
tained by chemical treatment. The powdered ore is treated with soda 
and some saltpeter in a reverbatory furnace. The melted material is 
subjected to acid, and on evaporation, crystallizes into tungstate of 
soda. On adding muriatic acid to the latter, tungstic acid is pre- 
cipitated. By igniting tungstic acid with charcoal or in a current of 
hydrogen, metallic tungsten can be obtained, in the form of a powder. 
Tungsten iron or ferro-tungsten is made from tungsten or wolframate 
by roasting it, freeing it from sulphur and arsenic by treatment with 
muriatic acid, and strongly igniting it with charcoal in a closed cru- 
cible. This gives a sintered or scaly mass, which is fusible with 
iron ore. Dammer's Handbuch der Chemischer, Stuttgart (1895). 
"Tungsten, in the metallic state, is one of the rare éléments, occurring 
neither in nature nor in the arts." Article "Tungsten," 2 Minerai In- 
dustry, p. 614. "In the pure metallic state the meta! is considered 
only as a curiosity." Title "Tungsten," 3 Minerai Industry, p. 484. 
"Metallic tungsten is obtained by reducing." Bloxem's Chemistry, 
p. 397. The question hère involved is whether this ore should be 
classified under section 614 (free list) of the tarifï of 1897 (Act July 
24, 1897, c. II, 30 Stat. 199 [U. S. Comp. St. 1901, p. 1685]), which 
embraces "minerais, crude or not advanced in value or condition by 
refining or grinding, or by other process not specially provided for in 
this act," or under section 183, which covers "metallic minerai 
substances in a crude state and metals unwrought, not specially pro- 
vided for in this act, twenty per cent, ad valorem." In determining 
that question the canon of construction is that tax laws, being in 
dérogation of common right, must be construed strictly. Hartranft 
V. Wiegmann, 121 U. S. 615, 7 Sup. Ct. 1240, 30 L. Ed. 1012. The 
burden of showing the ore is covered by section 183 is upon the gov- 
ernment, and, if its classification is open to a construction which would 
as well place it on the free list, the course most favorable to the 
importer must be adopted (American Co. v. Worthington, 141 U. S. 
468, 12 Sup. Ct. 55, 35 L. Ed. 821), "as duties are never imposed on 
the citizen upon vague or doubtful interprétations" (Hartranft v. 
Wiegmann, supra). In Marvell v. Merrill, 116 U. S. 11, 6 Sup. Ct. 
207, 29 L. Éd. 550, the court, in construing a prior tarifï law, accepted 
Webster's définition of a minerai as "any inorganic species having a 
definite chemical composition," and an ore as "the compound of a 
métal and some other substance, as oxygen, sulphur, or arsenic, 
called its mineralizer, by which its properties are disguised or lost." 
Presumably with this décision in view, when Congress subsequently 
placed "minerais, crude," under section 614, it used a term of ascer- 
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tained scope in tariff législation. Now it is clear that tungsten ore is 
embraced and described under the terms "minerais, crude, or not ad- 
vanced in value or condition by refining or grinding, or by other 
process not specially provided for in this act." It is inorganic. It 
bas, as we hâve seen, a deiinite chemical composition. Its proper- 
ties as a métal are disguised and lost in its mineralizer compound. 
Obviously, therefore, it falls within the broad generic term "minerais, 
crude," etc., of section 614. Indeed, it was admitted of record by 
the governnient "that the article in question is a minerai substance." 
If, therefore, it is not speciiîcally described elsewhere in the law, it 
is covered by this section; and, being thus descriptively enumerated 
therein, the burden is upon the government to show conclusively it 
should be taxed under section 183 as a "metallic minerai substance." 
It is a familiar principle that where articles hâve a well-known, popu- 
lar meaning, such meaning, rather than technical, scientific terms, 
will be adopted in the construction of tarifif laws. Lutz v. Magone, 
153 U. S. 107, 14 Sup. Ct. Tjy, 38 L. Ed. 651; American Ce, v. 
Worthington, supra; Two Hundred Chests of Tea, 9 Wheat. 430, 
6 L. Ed. 128. If, therefore, the term "metallic minerai substance" 
has any comrnon, well-recognized commercial or trade meaning, it 
should be adopted. But the proofs disclose none. Now, as said in 
Robertson v. Salomon, 130 U. S. 415, 9 Sup. Ct. 560, 32 L. Ed. 995, 
"if the commercial désignation fails to give an article its proper place 
in the classification of the law, then resort must necessarily be had 
to the common désignation"; and for that common désignation we 
must seek the dictionaries, which are évidences of common under- 
standing. Marvell v. Merrill, supra ; Nix v. Hedden, 149 U. S. 304, 
13 Sup. Ct. 881, 37 L. Ed. 745. The Standard Dictionary deiines 
"metallic" as "being, containing, or having characteristics of a métal ; 
as a metallic minerai." Admittedly, there are certain minerai sub- 
stances wherein métal is found — gold, silver, copper; and a number 
of other metallic minerais were instanced by counsel at the argu- 
ment. But whether the number is large or small, sure it is that Con- 
gress has seen fit in this section to specify, not "minerai substances" 
generally, but a particular kind thereof, to wit, "metallic minerai sub- 
stances," as subject to this 20 per cent. duty. Does tungsten ore an- 
swer this définition, as "being a métal"? As we hâve seen, no métal, 
as such, is found in it. It is not a métal, but an oxide, and the 
tungsten is mineralized. Tungsten métal is not found in it. It is 
two degrees or processes removed from métal. Its change thereto 
is not by grinding process, but by chemical efïects on its particles. 
The proof is that "it undergoes a chemical process to décompose it." 
The process "is absolute transformation." "You change its character 
absolutely." It is "an expensive and intricate process." It is "brought 
from its oxide condition into a metallic condition by a process before 
it becomes a métal." In the case of ferro-tungsten, where it is com- 
pounded with iron, it first displays metallic characteristics ; tungsten 
ore is first changed to tungstate of soda, then into tungstic acid, and 
then alloyed with iron to produce tungsten métal ; and it should be 
noted that the proofs show such ferro-tungsten is classified and as- 
sessed under section 183 as "metals unwrought." The proofs show — ■ 
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and there is none to the contrary — ^that tungsten ore has none of the 
characteristics of métal. It has neither elasticity, ductility, malle- 
ability, résonance, nor luster. In the Century Dictionary it is said 
the term "metallic" is used to indicate the condition of a métal in 
which it exists by itself, and is not mineralized or combined with 
those substances which take away its metallic character and convert 
it into an ore — characteristics the very opposite of tungsten ore. It 
will be noted, also, that the government, in its officiai publications, 
has adopted this définition of "metallic" and "nonmetallic" as applied 
to and descriptive of minerais. In the geological surveys of 1899 
and of 1901 in évidence, manganèse and chromic iron ores are listed 
as nonmetallic. Yet ferro-chrome and ferro-manganese, which are 
used for the same purpose as ferro-tungsten, viz., as a steel hardener, 
are obtained by direct process from the ore, while, as we hâve seen, 
it takes two intermediate processes before tungsten is alloyed with 
iron to form ferro-tungsten. 

Finding, therefore, as we do, that tungsten ore is aptly described 
by the term "minerais, crude," of section 614, and that it does not 
answer the description "metallic minerai substances in a crude state," 
used in section 183, the decree of the court below is reversed, with 
direction to enter one in favor of the appellant. 



DNITED STATES v. OREGOX & C. R. 00. 

(Circuit Court, D. Oregon. April 10, 1903.) 

No. 2,659. 

1. PubIjIC Lands — Adjustment op Railroad Grant— Suit by Govbknment. 
TJnder section 2, Act March 2, 1896, 29 Stat 42 [tf. S. Oomp. St. 1901, 
p. 1603], which authorizes the bringing of a suit to recover the minimum 
government price of land erroneously patented to a railroad company 
under a grant, on request of the Secretary of the Interior, where a bon.i 
flde purchaser shall hâve presented his claim to the land to the depart- 
ment, such a suit may be brought in equity where, although no claim 
has been presented to the department, it appears that there is basis for 
one; the proof required being such as would authorize a cancellation ot 
the patent but for the existence of such claim. 

In Equity. On demurrer to bill. 

John H. Hall, U. S. Atty. 

Wm. D. Fenton and Wm. Singer, Jr., for défendant. 

BELLINGER, District Judge. The act of July 25, 1866, c. 242 
(14 Stat. 239), granting lands to aid in the construction of a rail- 
road from Portland to a connection with the Central Pacific Rail- 
road in California, granted every alternate section of public lands, 
not minerai, to the amount of 10 sections on each side of said 
railroad; and it provided that when any of said alternate sections, 
or parts thereof, should be found to hâve been granted, sold, reserved, 
occupied by homestead settlers, pre-empted, or otherwise disposée! 
of, otlier lands should be selected in Heu thereof, as provided for 
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in the act. Among other lands in odd-numbered sections within 
the primary grant to the railroad were the north half of the south- 
west quarter and the northwest quarter of the southeast quarter 
of section 15, township 5 south, range 4 west of the Willamette 
meridian, consisting of 120 acres of land. In March and November, 
respectively, in the year 1855, Harris Stanly and H. B. Buffum 
duly iiled on thèse lands — Stanly, on the south half of section 15 ; 
and Bufïum, on the southeast quarter of section 15 and the south- 
west quarter of section 13 — the former intending to acquire title 
under the donation land laws of the United States, and the latter 
under the pre-emption laws of the United States. Thèse lands were 
public lands at the time, and subject to be taken as aforesaid. On 
the I2th day of July, 1871, the Président of the United States, 
without the knowledge of thèse adverse claims, issued to the Oregon 
& California Railroad Company a patent to the lands aforesaid. 
It is alleged in the complaint that the ministerial ofificers of the 
United States acted mistakenly, erroneously, and contrary to law 
in issuing said patent, and that the same is void, and should be so 
declared. It is alleged that the land in question has a value of $2.50 
par acre. 

An act of Congress approved March 3, 1887, c. 376, 24 Stat. 556 
[U. S. Comp. St. 1901, p. 1595], authorized the Secretary of the 
Interior to adjust railroad land grants theretofore unadjusted; and 
it provided that, if it should appear that any lands had been errone- 
ously patented to any railroad company, the Secretary was authorized 
to make demand for relinquishment or reconveyance of the same ; 
and it provided that, if the grantee company should refuse to re- 
convey within 90 days, then it should be the duty of the Attorney 
General to commence and prosecute in the proper courts the neces- 
sary proceedings to cancel such patents and restore title to the 
United States. And it is alleged that on the 6th day of January, 
1897, thé total grant of lands under the act of 1866 to the Oregon 
Central Railroad Company, to the rights of which the défendant 
company had succeeded, was unadjusted ; and the Secretary of the 
Interior, regarding the said patents to the above-described land as 
erroneously issued, made a demand upon the défendant company for 
a reconveyance of said lands to the United States, which demand 
was refused; and it is alleged that a sufficient showing has been 
made by the affidavit of George H. Andrews, the acting land agent 
of the railroad company, that the défendant company has sold and 
conveyed the parcels of land in question to R. W. Phillips, and 
that the sale was made in good faith, and that Phillips is a bona fide 
purchaser for the full value of the land sold. It is further alleged 
that, in pursuance of this showing, the Commissioner of the Gen- 
eral Land Office duly made a detnand in writing upon the défend- 
ant for the payment to the United States for said land of the sum 
of $300 — ^being the value of the land at the rate of $2.50 per acre — 
which demand was refused. This suit is brought for the recovery of 
such value, under the provisions of the act of March 2, 1896, 29 Stat. 
42 [U. S. Comp. St. 1901, p. 1603]. By this act it is provided (sec- 
tion 2): 
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"That if any person claimlng to be a bona flde purchaser of any lands 
erroneously patented or certifled shall présent bis clalm to the Secretary 
of the Interior prîor to the institution of a suit to cancel a patent or cer- 
tification, and if it shall appear that he is a bona fide purchaser, the Secre- 
tary of the Interior shall request that suit be brought in such case against 
the patentée, or the corporation, company, person, or association of persons 
for whose beneflt the certification was made, for the value of said land, 
which in no case shall be more than the minimum Government priée there- 
of, and the title of such claimant shall stand conflrmed. An adverse décision 
by the Secretary of the Interior on the bona fides of such claimant shall 
not be conclusive of his rights, and if such claimant, or one claimlng to be 
a bona fide purchaser, but vyho has not submitted his claim to the Secretary 
of the Interior, is made a party to such suit, and If found by the court to 
be a bona flde purchaser, the court shall decree a confirmation of the title, 
and shall render a decree in behalf of the United States against the paten- 
tée, corporation, company, person, or association of persons for whose benefit 
the certification was made for the value of the land as hereinbefore pro- 
vided. Any bona fide purchaser of lands patented or certified to a railroad 
company, and who Is not made a party to such suit, and who has not sub- 
mitted his claim to the Secretary of the Interior, may establish his right as 
such bona flde purchaser in any United States court having jurisdiction of 
the subject-matter, or at his option, as prescribed in sections three and four 
of chapter three hundred and seventy-slx of the acts of the second session 
of the Forty-Nlnth Congress." 

Défendant demurs to the bill of complaint, and the contention 
is made that this is a suit for a money judgment, and that the com- 
plainant's remedy is in assumpsit. 

The statute is intended to provide for cases where right of can- 
cellation exists, and its provision for a decree for the payment 
of money is intended to provide for cases where it shall appear 
that the rights of innocent purchasers hâve intervened. Section 2, 
above quoted, contemplâtes the présentation of a claim by the 
bona fide purchaser to the Secretary of the Interior prior to the 
institution of the suit to cancel, and a request by the Secretary, based 
upon such claim, that suit be brought against the patentée for the 
minimum government price of the land so patented. It does not 
appear that the bona iide purchaser has presented such a claim. 
Nevertheless, it does appear that the basis for such a claim exists ; 
that Phillips, the party named, is a bona fide purchaser of the land 
in question, and would hâve good right to make such claim as is 
contemplated in section 2, above quoted. This fact sd appears upon 
the showing made by the ofïicers of the défendant company in 
response to the request upon that company for cancellation of the 
patents alleged to hâve been erroneously issued. The case is there- 
fore within the reason of the provision which permits such a claim 
to be presented, and which makes it the duty of the Secretary of the 
Interior thereupon to request that suit be brought against the de- 
fendant company for the lands patented. The défendant is not prej- 
udiced in any right by the fact that the Secretary of the Interior 
has taken this initiative without claim made by the bona fide pur- 
chaser; the facts appearing which show the existence of the right 
in such purchaser. It is true that in the particular case the demand 
is for a money decree, and this would be true in any case brought 
in pursuance of the request of the Secretary of the Interior upon a 
daim made by the bona fide purchaser. The act authorizes such 
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suit, and is the only authority for a proceeding to recover tHe price 
of the lands erroneously patented. 

In this suit the hearing is according to équitable methods. The 
xight to the relief prayed for dépends upon facts which it is the 
province of a court of equity to examine into and pass upon. In 
other words, before there can be a decree against the défendant 
for the price of the land patented, ail those facts must be determined 
upon whieh the right to cancellation, but for the intervention of the 
bona fide purchaser's claim, dépends. 

The demurrer is overruled. 



UNITED STATES v. MICHIGAN CENT. K. CO. et al. 

(Circuit Court, N. D. Illinois, N. D. Aprll 24, 1003.) 

1. Interstate Commebce— Discrimination Between Shippeks — Rembdt — 
Chancery Jurisdiction. 

Under Its gênerai chancery Jurisdiction, a court of e«ïuity bas power 
to remedy wrcngs consisting of the violation by a carrier of the pro- 
visions of the Interstate commerce law prohibiting discrimination be- 
tween shippers. 

S. Same— Suit bt Qovbrnmbnt. 

Where there bas been a prellmlnary Inquiry and flnding by the Inter- 
state commerce commission on the question of such unlawful discrimi- 
nation, a suit against the carrier may be malntained by the government. 

8. Elkins Act— Offense Pbiob to Statute. 

The Elklns act (Act Feb. 19, 1903, 32 Stat. 847, c. 708), provldlng that 
the equity jurisdiction of the United States shall extend to cover a suit 
by the; goyernment against a carrier for unlawful discrimination be- 
tween shippers, applles not only to violations of the Interstate commerce 
law subséquent to its enactment, but to every violation, whether previ- 
ously or subsequently. 

Solomon H. Bethea, U. S. Atty. 

Winston, Babcock, Strawn & Shaw, for défendant Michigan Central 
Railroad Co. 

GROSSCUP, Circuit Judge (orally). The gênerai question in- 
volved in this 'case is this: Can a suit in equity be maintained at 
the instance of the government, to restrain railroad companies from 
discrimination in rates? 

The bill avers — and this hearing is upon demurrer and motion for 
an injunction — that such discrimination was practiced in the trans- 
portation of grains and of packing house goods ; and that in the 
transportation of grain it had gone so far that each railroad reach- 
ing into the. grain districts had eliminated ail compétitive dealers, 
leaving only a single favored dealer who purchased ail the grain at ail 
the stations along the lines of the roads. Of course under such con- 
ditions, the grain grower was deprived of the benefit of compétition 
among dealers. The practical eflfect was the same as if the raiiroads 
had established agencies of their own tô purchase the grain, and by 
giving to thèse discriminatory advantages, had excluded ail other 
grain purchasers from the field. Such a policy necessarily destroys 
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the compétition to which the grain growers in a given district are 
entitled. 

Discrimination of this character is, of course, contrary to the plain 
provisions of the interstate commerce act (Act Fèb. 4, 1887, 24 Stat. 
379, c. 104 [U. S. Comp. St. 1901, p. 3154]). Upon it criminal 
prosecutions could be maintained, and each grain grower could indi- 
vidually maintain a civil suit for such damages as he might show. 
The interstate commerce act in terms, contains thèse remédies. 

But the act, previous to the récent Elkins act (Act Feb. 19, 1903, 
32 Stat. 847, c. 708), did not in terms confer jurisdiction over such 
matters upon a court of equity, and the real questions in this case 
are : Has a court of equity, under its gênerai chancery jurisdiction, 
power to remedy the wrongs shown ; and can that power be invoked 
at the instance of the government? 

I hâve no doubt whatever, respecting the first of thèse questions. 
The interstate commerce act confers upon each citizen engaged in 
productive industry, whether manufacturing, commercial or agricul- 
tural, within the districts traversed by thèse roads, the substantive 
right of having his product transported by the common carriers 
of the country at rates equal to the rates obtained by his competitor. 
This right of equal treatment at the hands of the common carriers 
is as much a right of property, and afïects as directly his interest in 
property as any other right of property that he may hâve under the 
law, statutory or common. To enforce such right, there must be 
somewhere in our System of jurisprudence, the remedy found essen- 
tial. If an action at law for damages is inadéquate, a remedy in 
equity must exist. The jurisprudence of the country does not leave 
him remediless. 

But actions at law for the injuries described are plainly inadéquate. 
The act of the railroad that afïects the grain grower, is not a single 
unlawful act ; he is making shipments today, tomorrow, and next 
month. The policy of the roads, as shown in the bill, afïects him 
in each of thèse shipments, and will afifect him in ail future ship- 
ments. His situation is analogous to that of one who is subjected 
to continuons trespass, and who cannot on that account, in an action 
on a single trespass obtain ample redress. Nothing short of the 
prohibitive arm of a court of chancery can give to the grain growers 
and other producers affected by this policy of the railroads, the free 
compétitive field for the sale of their products to which they are en- 
titled, as a substantive right under the terms of the interstate com- 
merce act. I hâve no doubt, therefore, that at the instance of some 
one, a suit in equity will lie to prohibit the further exécution of this 
discriminative policy. 

But will it he at the instance of the government, or must it be 
brought by the individuals injured? In the détermination of this 
question, a number of considérations bearing upon the subject must 
be brought together and borne in mind. 

The first of thèse is that this right of the individual under the 

interstate commerce act, is one obtained under a spécial statute of 

the United States government; the next is that the violation com- 

plained of is by a common carrier who, to the extent that govern- 

122 F.— 35 
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ment mayregulate rates and the otUer incidents of commerce, is a 
servant of the government ; the third is, that the injury to each ship- 
per is sd infinitésimal compared. with the cèst of litigation, that un- 
less there çan be a cbmmon assertion of right by some one on behalf 
of ail, the right will not beassertedat ail; and the fourth is, that the 
persons aiïected ponstitute the entire population of the districts 
through which the roads ruri^ by reason of which the remedy asked 
for is in the nature of government for entire population, rather than 
of individual redressfor the injuries done to a person hère and there. 
In my judgmeht this constitutes a state of fact that gives to the gov- 
ernment thie right to bring this siuit. It is analogous to those équi- 
table actions by which many peuple, obtairiing rights from common 
sources, may be protected at the suit of such common source ; and 
it finds précédents in cases where the government, in its relation of 
parent, may assert the rights of the individuals constituting the popu- 
lation to be afifected. 

In a récent case coming up from Kansas, the Suprefne Court de- 
nied the right of the government to maintain a suit somewhat similar 
to this. But in that case,' the Interstate Commerce Commission had 
nèver granted a bearing, or made an order, in the matters involved. 
The Commission is the tribunal iristituted by the government to in- 
quire primarily into the fact as to whether discrimination exists. 
To it the shipper can bring his grievande; before it the railroads 
hâve a right to be heard. Until an inquiry is there made, and a iînd- 
ing and order had, the jurisdictionof a court of equity may not be 
invoked, because for the court to take hold, at that primary point 
in the casey would be to transfer the jurisdiction of the Interstate 
Commerce Commission — the jurisdiction to first inquire into the 
facts — ^to a (court of equity.' : In practical application, it would abolish 
thé Interstate Commerce Commission andidevolve upon a Master in 
Ghancery the preliminary inquiry into the facts. Because of this — 
thôugh the reason is not stated by the court as I hâve stated it — • 
the Suprême Court held that the suit thus before it, could not pro- 
ceed except under the Elkitis act subsequently enacted ; but no opin- 
ion-was expressed upon the right of the government to bring suit in 
cases where there had been a preliminary inquiry and fxnding by the 
Interstate Commerce Commission. , .: 

However, the Elkins act makes this discussion largely académie. 
It is provided in terms, in that act, that the equity jurisdiction of the 
United States Courts shall be extended to. cover just such cases as 
this, and that suits may be brought by the government at the in- 
stance of the Attorney General. The only question left is, whether 
the act is applicable to a case the substantial facts of which transpired 
before its passage, The Elkins act is remédiai only. It extends 
the équitable jurisdiction of the court, notto every violation of the 
Interstate commerce law thëreafter transpiring, but to every violation, 
irrespective of whether it transpired previously or subsequently. Such 
is the construction put upon it by the Suprême Court in the Kansas 
case ref erred to. 

A decree may be drawn showing that the case came on upon the 
demurrer filed last Summer, and the motion for a preliminary injunc- 
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tjon filed last Summer, and that the motion for the preliminary înjunc- 
tion was renewed this morning, so as to bring it subséquent to the 
Elkins act, on which motions, the first as well as the latter, a pre- 
liminary injunction commensurate with the needs of the case is grant- 
ed. When the decree is prepared, it may be brought to me for ap- 
proval. 



UNITED STATES V. O'NBILL BROS. 

(District Court, E, D, Pennsylvania. April 29, 1903.) 

No. 2. 

1. Cdstoms Dttties— Impobtations—Liabimtt of Consignée. 

Défendants ordered a consignment of waste by sample, which eonsisted 
whoUy of cotton from a foreign manufacturer, which waste was entitled 
to free entry. The manufacturer shipped waste to flU the order con- 
signed to défendant through certain persons, who were not defendant's 
agents, at Suspension Bridge, which bill was Indorsed to be delivered 
to N. When the goods arrived, N. declared, without authority, that the 
goods belonged to défendants, and entered them for consumptlon. On 
examination it was found that the waste was cotton and woolen mixed, 
and was therefore taxable for duty at 10 cents a pound. Défendants, 
on notification, refused to accept the waste under the contract, and it 
was sold for duty, resulting in a large deficiency. Held, that défendants 
were not liable for sueh deficiency under Act June 10, 1890, 1 Supp. 
Eev. St. 744, 26 Stat. 131 [U. S. Comp. St. 1901, p. 1886], declaring that 
ail merchandise imported shall be deemed and held to be the property 
of the person to whom it may be consigned. 

James B. Holland and William M. Stewart, Jr., for the United 
States. 

John G. Johnson, for défendants, 

J. B. McPHERSON, District Judge. This suit is brought to re- 
cover a balance of tariff duties for which the défendants are alleged 
to be liable. The case having been tried by the court without a jury, 
I find the following facts: 

The défendants are merchants in the city of Philadelphia, and, 
as part of their business, buy and sell cotton waste and woolen waste. 
Shortly before October i, 1899, they received a sample of cotton 
waste from the Kingston Hosiery Company, doing business in the 
province of Ontario, and ordered 50 baies to correspond with the 
sample. On October i the hosiery company delivered to the 
Grand Trunk Railway 50 baies of waste, consigned to "J. D. Lewis, 
Suspension Bridge, Messrs. O'Neill Bros., Philadelphia." This bill 
of lading was indorsed by J. D. Lewis, "Deliver to J. McL McNiven." 
When the goods arrived at Suspension Bridge, McNiven entered 
them for consumption; declaring, among other things, that, "to the 
best of my knowledge and belief, O'Neill Bros., Philadelphia, Pa., 
are the owners of the goods, wares, and merchandise mentioned in 
the annexed entry." The baies were afterwards examined by a 
customs officer, who discovered that 4 baies were nearly ail wool, 
and 46 baies were cotton and wool mixed, although mostly cotton. 
Cotton waste is admitted free of duty, while woolen waste, or woolen 
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and cotton mîxed, is chargeable with a duty of lo cents a pound. 
The net weight of thèse baies being 8,500 pounds, a duty of $850 was 
accordingly imposed, and payment was demanded from the défend- 
ants. To this they replied that their order had been given upon a 
sample that contained nothing but pure cotton, and that, if the baies 
which were shipped contained wool, the hosiery company had sent 
something that they had not ordered, and therefore that they did net 
hold themselves responsible for any duty that might be coUectible 
upon the shipment. The goods were stored by the customs autliori- 
ties for more than a year, and were then sold to enforce payment of 
the duty, producing the net sum of $127.28; thus leaving an unpaid 
balance of $722.72, for which amount the présent suit is brought. 
So far as appears from the évidence, neither Lewis nor McNiven 
was an agent of the défendants, either gênerai or spécial ; and neither 
had any authority, express or implied, to enter the goods for con- 
sumption. The défendants declined to accept the baies, and paid 
no further attention to the shipment. They had not ordered the 
goods that were sent, and very properly refused to receive them, or 
to make themselves in any way responsible for their care or custody. 
Upon thèse facts, it seems to me that the défendants are not liable 
for the balance of the duty. It is true that the act of June 10, 1890, 
r Supp. Rev. St. 744, 26 Stat. 131 [U. S. Comp. St. 1901, p. 1886], 
déclares that "ail merchandise imported into the United States, shall, 
for the purpose of this act, be deemed and held to be the property 
of the person to whom the merchandise may be consigned." It is 
also true that the bill of lading shows that the Grand Trunk Railway 
named O'Neill Bros, as the ultimate consignées of the merchandise. 
But under the other facts, I do not think that the act should be so 
construed as to embrace the présent défendants. They did not im- 
port this merchandise into the United States, in the proper sensé of 
that word. They ordered an entirely différent article from the ho- 
siery company, and, if that article had been furnished, no doubt they 
would hâve been liable for the duty with which the goods might 
hâve been properly chargeable. But I am unable to see upon what 
ground they can be charged for duty upon an article which they 
neither bought, nor accepted, nor entered for consumption. The 
entry at the customhouse was not mâde by the défendants' agent. 
and they cannot be held responsible for McNiven's unauthorized act. 
They disavowed it as soon as they knew of it, and consistently re- 
fused to pay any further attention to the goods. The government 
argues that they should hâve given the bond provided by law, and 
hâve withdrawn the goods for exportation to the hosiery company, 
but I cannot agrée that any such obligation was imposed upon the 
défendants. On the contrary, as it seems to me, to hâve taken pos- 
session of the goods for any purpose might hâve been construed 
by the hosiery company to be an acceptance, and, at ail events, would 
hâve exposed the défendants to the hazard of a lawsuit upon that 
ground. In my opinion, they were fuUy justified in the course they 
followed. The opinion of the Attomey General in 5 Treas. Dec. 
244 (Dec. No. 23,606), does not in any respect afifect the question 
now being cOnsidered. There the consignée received and entered 
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the very tobaccos he had ordered, but, because the wrappers and 
fillers were improperly packed together, he was obliged to pay a 
higher duty than would hâve been otherwise chargeable. He had 
"imported" the goods, and the law fixed him with liability. Hère, 
however, the défendants did not order thèse goods to be sent into 
the United States, did not enter them, and hâve never exercised any 
act of ownership over them. In a word, the défendants did not 
*1mport" the goods, and never intended to import them. 

I conclude, therefore, that the défendants are Qot liable for the 
amount sued for, and that judgment should be entered in their favor. 



LBVBRICH et al. v. MAYOE, ETC., OF CITY OF MOBILE. 

(Circuit Court, S. D. Alabama. February 28, 1903.) 

No. 12. 

1. Injonction — Grounds— Second Injdnction. 

A court will not grant a second injunctlon, based on one previously 
granted, on pétition of one claimlng to tiave succeeded to the rights of 
tlie complainant. 

2. Same— Pbrsons Bntitled to Enforce— Successorb in Title. 

In a suit against a city It was adjudged that the title to a river front 
in the city was in indlviduals, and not in the clty; and an injunctlon 
was awarded, restraining the city from interfering with the possession, 
use, or enjoyment of certain wharf property owned by the plaintiffs. 
Held that, to entitle one who was a stranger to such suit to enforce 
such injunction to restrain the city from prosecutlng an action in eject- 
ment to recover property on the river front, it was not sufficient that he 
obtained title from plaintiffs in the original suit, but it must be further 
shown that the property claimed by him was the identical property in- 
volved in the litigation, and to whlch the injunction related. 

In Equity. Pétition by the Mobile Transportation Company seek- 
ing the enforcement of injunction granted in this cause May i8, i868. 

Frederick G. Bromberg, for petitioner. 

Gregory L. & H. T. Smith, for city of Mobile et al. 

TOULMIN, District Judge. I. If the pétition is intended to take 
the place or hâve the effect of a bill of complaint seeking an injunction 
against the city of Mobile to restrain it from enforcing the judgment it 
has obtained against the petitioner for certain land therein deicribed, 
and to restrain said city from prosecuting an action brought by it for 
certain other lands, this court has no jurisdiction in the matter. It 
appears from the pétition that both the petitioner and the respondents 
are citizens of the state of Alabama. This would oust the jurisdiction. 
But it does not appear from the averments of the pétition that the peti- 
tioner is entitled to the relief prayed for; that is, to an injunction, 
either to restrain the enforcement of the judgment mentioned in the 
pétition, or to restrain the prosecution of the action of ejectment 
therein referred to. If the decree of this court passed on May i8, 
i868, adjudicated the title of the west bank of the Mobile river, within 
the corporate limits of Mobile, to be vested in individuals, and not in 
the city of Mobile, as is contended by the petitioner's counsel, then, 
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so far as, the pending action of ejectment is concerned, if it relates fo 
land that is a part of said bank, the petitioner would hâve an adéquate 
remedy at law ; and if the décision and decree of the court hâve the 
scope and eflfect claimed for them by the counsel, the petitioner may 
hâve an adéquate remedy at law for the enforcement of its alleged title 
to the land involved in the suit wherein said judgment was rendered. 
This court, however, does not hère décide either of thèse propositions. 
It is not necessary for it to do so in this proceeding. 

2. If the pétition is one for ati injunction on the injunction which 
was granted and authorized by said decree of May i8, i868, as it seems 
to be, then it would be asking this court to do a vain and unnecessary 
thing, which the court would not knowingly do. Such action would, 
I think, be without précèdent or authority. If the petitioner is en- 
titled to the benefîts of the said decree, it needs no other decree of in- 
junction. 

3. The petitioner's counsel, in his argument, suggests that the prayer 
of the pétition is for such other and différent relief as the nature of the 
case may require, and contends that uhder this prayer the court would 
commit the respondents for contemptîf it found that they had violated 
the injunction of this court granted under said decree of May 18, 1868. 
To entitle the petitioner to the relief claimed under this prayer, it must 
appear from the pétition that the land involved in the htigation between 
it and the city of Mobile was involved in the case of Leverich and oth- 
ers against said city, and was covered by the decree of this court of 
May 18, 1868, made in that case. It dœs not appear from said péti- 
tion that the land involved in the suit lately pending and in that now 
pending between the petitioner and the said city was in any manner 
covered by or referred to in said decree of injunction of May 18, 1868. 
The matter in Htigation in the suit of Leverich and others against the 
city of Mobile was the title and right to the possession of certain 
wharf property in the city of Mobile, and the principal object of the 
bill filed in that case was to enjoin the city from asserting any right 
or claim to said wharf property, and to restrain it from interfering 
with the possession, use, or profitable enjoyment of the "said wharf 
property." While the court, in its decree, declared that the title to the 
west bank of the river Mobile, witliin the corporate limits of Mobile, 
is vested in individuals, the injunction granted by the decree was to 
restrain the corporate authorities of Mobile, and their agents and 
servants, from asserting any right or claim to déclare the wharves to 
bè free and open, or to interfère with the possession, use, or profitable 
enjoyment of the "said wharf property," or to pass any ordinance or 
resolution for that object. The decree further provided that the plain- 
tiffs and défendants, who hâve an interest in the said wharf property, 
"be, and it is hereby decreed that each of them is, entitled to ail the 
benefits arising from this decree, and may apply to the court for relief 
in case of any violation of the same." The petitioner avers that it 
is entitled to the benefits of the said decree, but f ails to aver any facts 
to show that it is so entitled. It avers that it derived title to the lands 
in controversy with the city of Mobile from the heirs and devisees of 
Jonathan Emanuel and the assignées of Hugh Monroe, and that said 
Emanuel and Monroe were parties to the bill in the cause of Leverich 
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and others against the city of Mobile ; but it does not daim or show 
that the property of said Emanuel and Monroe involved in said 
Leverich litigation is the same property, the title to which it derived 
from said Emanuel and Monroe, and which is now in litigation be- 
tween it and the city, and it does not appear that this property was, 
at the time of said Leverich litigation, wharf property that was cov- 
ered by the injunction of May i8, 1868. 

The demurrers to the pétition raising or covering the points herein 
decided are sustained. 

There were submitted with the demurrers to the pétition certain 
afïîdavits as to the locus in quo of the lands involved in the late and 
in the présent litigation between the city and the petitioner, and also 
the complète record in the case of Leverich and others against the city 
of Mobile, and I may add that, on an examination and considération 
of this évidence, I find that the property covered by the decree of in- 
junction in said Leverich Case did not include that now in controversy 
between the petitioner and the city of Mobile. 

The pétition is denied, and is dismissed, at the cost of the oetitioner. 



TJNITED STATES v. HARKIS. 

(District Court, D. Nevada. April 1, 1903.) 

No. 1,006. 

1. Maimno TTonmailablk Lettkr — ^Indictmbnt. 

Under Rev. St. § 3893, as amended by Act July 12, 1876, c. 186, 19 
Stat. 90, and Act Sept 26, 1888, 25 Stat. 49G [U. S. Comp. St. 1901, p. 2658], 
declaring an obscène letter, whether sealed as first-class matter or not, 
nonmallable matter, and declaring a punlshment for deposlting, for mail- 
ing or delivery, nonmallable matter, an indlctment for dei>oslting an 
obscène letter for mailing and delivery, setting it out, and showlng that 
It commences with an address, is sufflclent, without alleging it was In- 
closed in an addressed envelope or wrapper, 

Sardis Summerfield, U. S. Atty. 
Samuel Platt, for défendant. 

HAWLEY, District Judge (orally). The motion in arrest of judg- 
ment is made upon the ground that there is no averment in the indict- 
ment that the letter alleged to hâve been written by the défendant was 
addressed to any person or persons. The rule is universal that in ail 
indictments the facts constituting the offense must be clearly charged, 
with sufïicient certainty. The indictment in this case does not charge 
that the letter mentioned therein, which was deposited by défendant 
"for mailing and delivery," was inclosed in an envelope or wrapper 
containing the address of the person to whom it was to be delivered, 
or that the postage thereon was paid ; and, if this is an essential élé- 
ment of the crime, the motion should be granted. Section 3893, Rev. 
St., as amended by the act of July 12, 1876, c. 186, 19 Stat. 90, and the 

1 1. Nonmallable obscène matter, see note to Timmons v. U. S., 30 C. C. A. 
T9. 
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act amendatory thereof, approyfid Sept. 26, 1888, zS Stat. 496 [TJ. S. 
Comp, St. 1901, p. 2658], on which the indictment in this case is 
based, among other things, pfovides: 

"That every obscène, lewd, or làsclvlouS letter, * * * ] whetïier sealed 
as flrst class matter or not, are hereby declared to be non-mallable matter, 
* • • and any person who shàll knowlngly deposlt, or cause to be de- 
posited, for mailing or delivery, anything declared by this' section to be non- 
mailable matter, * * » shall, for each and every offense, be fined upon 
conviction thereof," and be punished, etc. 

, The indictment charges that: 

"J. H. B. Harrls • • • on the 31st day 0( May In the year of our Lord 
one thousand nine hundred and two, at the town of Candelaria, in the county 
of EiSmeralda, wlthin the sald district of Nevada, unlawfuUy and knowingly 
did then and there deposlt, or cause to be deposited, for mailing and for de- 
livery, an obscène, levcd, and lascivious letter, readlng in words and figures 
and alphabetlcâl letters as foUows, to wlt: 'Alamo Mine. May 30, 1902. 
John Shirley, Silver Peak, Nev.' " 

Then follows the letter, in full, that was alieged to hâve been de- 
posited. 

Counsel for défendant has, in support of his motion, called my at- 
tention to several authorities — among others, United States v. Brazeau 
(C. C.) 78 Fed. 464 — where it was held that, in an indictment for de- 
positing in the mails newspapers containing obscène matter, it was es- 
sential that the indictment should aver that the newspapers were ad- 
dressed. The correctnessof that opinion, as applied to the facts of that 
particular case, will not be questioned ; but I am unable to agrée with 
the statement therein made that "the statute does not make criminal 
the mère depositing in the post office of obscène matter," or that the 
intent of the défendant in depositing a letter or paper to employ the 
mails for the transmission of obscène matter must be averred. I am 
of opinion, after a careful reading of the language of the statute, that 
the gist of the oflfense consists in the depositing, or causing to be de- 
posited, to be conveyed or delivered by the mail, any letter containing 
or relating to the prohibited matter, and that the address goes only 
to the point of the identification of the letter alieged to hâve been de- 
posited, or caused to be deposited, and indicating to whom or where 
it is to be conveyed. United States v. L,ynch (D. C.) 49 Fed. 
851; United States v. Janes (D. C.) 74 Fed. 545; United States v. 
Fulkerson (D. C.) 74 Fed. 631, 633. The statute does not, in terms, 
déclare that the letter should be inclosed in an envelope or wrapper 
containing the address of the person to whom it was to be sent, or that 
the postage thereon should be paid. Conceding that for the purpose 
of imparting knowledge to the défendant, and identification of the par- 
ticular letter which it is charged he deposited or caused to be de- 
posited "for mailing and delivery," it was necessary to show the ad- 
dress of the person to Whom it was directed, yet the statute does not 
make it essential that it should be alieged in the indictment that the 
letter was indosed in an envelope or wrapper. It could otherwise be 
identified. The controlling question is whether the indictment itself, 
upon its face, with sufficient certainty, identified the letter. Ail the 
authorities upon the subject déclare that it is not necessary, and in 
many cases' it would, on account of the obscenity or lewdness of the 
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language used, be improper, to set out the contents of the letter in full. 
Any référence to it which would identify it is held to be sufficient. 
In the présent case the letter is set forth in the indictment, and this 
letter does show that the letter was addressed to "John Shirley, Silver 
Peak, Nev." This is certainly sufficient to enable the défendant net 
only to know what particular ofifense is charged against him, but to 
enable him to successfnlly plead a prior conviction or acquittai against 
any subséquent indictment for the same offense. This is one of the 
tests often applied to détermine the suiïiciency of an indictment. Dur- 
land V. United States, i6i U. S. 314, 16 Sup. Ct. 508, 40 L. Ed. 709, 
and authorities there cited. The court in United States v. Brazeau, 
supra, referred to this test, and stated that, so far as the record in that 
case went, the défendant might be repeatedly indicted in the same lan- 
guage, and be unable by the record to prove the identity of the offense. 
This cannot be said in the présent case. In the course of the opinion 
in that case, the court drew a distinction between newspapers and let- 
ters that is directly applicable to a case like the présent, The court 
said : 

"When the offense Is of deposlting newspapers, books, prints, etc., the al- 
légation of an address, and, when practicable, a spécification of such addrèss, 
seems even more désirable than when the charge is of deposlting a letter. 
A letter, in and of itself, is usually a communication between persons; and 
a description of the letter usually spécifies the particular offense." 

The letter set forth in the indictment in the présent case does, with 
sufficient certainty, specify the particular ofifense charged against the 
défendant, 

The motion in arrest of judgment is overruled. 



In re PARISH. 
(District Court, N. D. lowa, W. D. May 22, 1903.) 

1. Bankruptcy— Objections to Discharge— Sdfficienct. 

Bankr. Act July 1, 1898, ? 14, 30 Stat. 550, c. 541 [U. S. Comp. St. 
1901, p. 3427], provides that a discharge will be refused If the bankrupt 
bas committed an offense punishable by imprisonment, as provided In the 
act. Section 29, 30 Stat 554, c. 541 [U. S. Comp. St 1901, p. 3433], pro- 
vides for the punishment by imprisonment of a bankrupt who bas know- 
ingly and fraudulently concealed property. An objection to a pétition 
for discharge was to the effect "that the bankrupt, in considération of 
bankruptcy, had conveyed hls real property by wrltten assignment to 
strangers, for an inadéquate considération, for the purpose of defrauding 
his credltors; that said pretended conveyance is merely in trust, to be 
reconveyed as soon as his pétition for discharge is granted." Beld in- 
sufficlent to bring the case within section 29. 

2. Same. 

The spécification should bave stated the nature of the ground relied 
on, a description of the realty concealed from the trustée, the names of 
the persons holding the title, the time of the transfer, and any other facts 
necessary to identify the transaction. 

8. 8amb. 

Under Bankr. Act July 1, 1898, § 70, 30 Stat. 565, c. 541 [TJ. S. Oomp. 
St. 1901, p. 3451], ail property of the bankrupt not exempt vests in the 
trustée as of the date of the adjudication in bankruptcy. A spécification 



554 122 FBDBRÀIi REPéRTER. 

In opposition to the.dlBoharge of a bankrïipt was to tie efifect "that the 
bankrupt has,4'H!ta^ tl* péndenoy 0(f tUe proceedlngs.and is now, taking 
• contracta for 4i;alna£fe, and has failed to ipake any aecounting therefor, 
but conceàls tie. same for the pifrpose 'of defraudlng hls creditors." 
Seld that, as propierty acqulred after the adjudication does net vest in 
the trustée, the fabts recited dld not constitnte a défense to the pétition 
for disèharge. 

Submitted on Exceptions to Objections Filed by Creditors in Op- 
position to Pétition fpr Discharge. 

F. F. Faville, for bankrupt. 
J. E. Buland, for creditors. 

SHIRAS, District Judge. The first ground of objection to the 
pétition for discharge iS' to the effect "that the bankrupt, in consid- 
ération of bankruptcy,'had conveyed his real property by written as- 
signment to strangers, for an inadéquate considération, for the pur- 
pose of 'defrauding his creditors ; that said pretended conveyance is 
merely in trust, to be reconveyed as soon as his pétition for discharge 
is granted.": As thus stated, the spécification is faulty and insuffi- 
cient. Under the provisions of sections 14 and 29 of the bankrupt 
act of Jttly'i, 1898, 30 Stat. 550, 554, c. 541 [U. S. Cotnp. St. 1901, 
pp. 3427, 3433], a discharge will be refused if the bankrupt has know- 
ingly and fraudulentiy çoncealed froni his trustée any of the prop- 
erty belonging tp his èstiate, or has màde a false oath in relation to 
the procéedings in bankruptcy. If the creditors clairti in this case 
that the bankrupt has fraudulentiy çoncealed, while a bankrupt, from 
his trustée, certain real estate owned byi him, by putting the title in 
the name of a third party, or has made a false oath, by stating in his 
schedules that he had no realty, then the spécifications should state 
the nature of the ground relied on, ,sp as to bring the same within 
the provisions of section 29. Furthermore, the facts relied on must 
be stated With teâsonable particularity. In this case the realty claim- 
ed to belong to the bankrupt, but by him çoncealed from his trustée, 
should. be. described, together with the names of the persons holding 
the title, the time of the: transfer, and any other facts necessary to 
identify the" transaction. Leave is granted to amend this spécifica- 
tion as abovè'ihdiçated by the loth day of June, 1903, one copy of 
the ameriânjent to be filed in the derk's ofiice at Sioux City, and 
one copy to be filed with the référée of Buena Vista county. If 
the amendltient is not filed as above directed, the référée will forth- 
with certify the pâpers pertaining to the application for discharge to 
the judge. ; If the amendment is filed, the référée will proceed to 
take the évidence adduced by the parties, if any, and, when completed, 
will certify same to the judge. 

The second spécification in opposition to the pétition for discharge 
is to the efiféd: "that the bankrupt has, during the pendency of the 
procéedings, à'iid is now, takihg contrâcts for drainage, and has failed 
to make any aecounting therefor, but conceàls the same for the pur- 
pose of defrauding his creditors." IJnder the provisions of section 
70 of the.act (30 Stat. 565 [U. S. Comp. St. 1901, p. 3451]) ail prop- 
erty not exempt vests in the trustée as of the date of the adjudication. 
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Property acquired after the adjudication does not vest in the trustée. 
If a discharge is granted in this case, the money or property earned 
by the bankrupt after the date of the adjudication will belong to the 
bankrupt freed from the claims of the creditors which do not corne 
within the classes not barred by a discharge. The title thereto does 
not vest in the trustée, and therefore the facts recited in the second 
spécification do not constitute a défense to the pétition for discharge, 
and this spécification is, therefore, stricken from the record. 



MAXON et al. v. CHICAGO & N. W. RY. CO. 

(District Court, B. D. Wisconsin. April 16, 1903.) 

1. Navigabt.b Waters— Obstruction dp River— Liabilitt fok Damages. 

A railroad company wbich constructed a drawbridge over a navigable 
river under and in conformity to a license from the War Department 
Is liable for an injury recelved by a vessel while passing througb the 
draw, caused by strilsing stone and other material deposited in the river 
in constructlng the bridge, and which obstructed the channel between 
the piers. 

In Admiralty. Libel to recover for damages sufïered by the tug 
S. S. Coe in the loss of her wheel while passing through the draw of 
the respondent's bridge crossing the Menominee river at Milwaukee. 

J. E. Wildish, for libelants. 
E. M. Hyzer, for respondent. 

SEAMAN, District Judge. The tug lost her wheel in the north 
draw of the railway bridge while passing up for a tow, breaking her 
way through the ice, and recovery of damages is sought on the 
ground that the channel was obstructed and the injury caused by stone 
placed therein by the respondent during the construction of the bridge. 
The testimony is convincing that the wheel of the tug struck stone in 
the channel near the easterly clump of protection piles, and that such 
obstruction resulted from the opérations of the respondent in the 
érection and adjustment of the bridge. It is undisputed that stone 
was thrown in at the sides of the abutment as a protection from wash, 
but the testimony is conflicting as to its extending beyond, into the 
channel ; and it is admitted that dirt and gravel were thrown in front 
of the abutment in removing the material from the back of the wall, 
when it was found necessary to relieve the pressure to bring and 
keep the wall in place. Immediately after the accident one of the libel- 
ants made soundings to locate the obstruction, and subséquent sound- 
ings were taken on the part of the respondent ; the testimony on behalf 
of the respondent showing thorough examination, and more satisfac- 
tory proof than that produced by the libelants, either of their own 
soundings, or those taken by the city inspecter. There is conflict in 
the testimony as to the thickness of the ice, the manner and direction 
of the approach by the tug, and the exact location of the accident ; but 
I am satisfied that the prépondérance is in favor of the libelants' con- 
tention in thèse particulars, and that the wheel struck the stone on the 
sloping bank of the material deposited in front of the abutment in 



556 122 FBDBHAL REPORTER. 

passing near the clump of protection piles before mentioned. The 
présence of such obstruction at this point, resulting from the respond- 
ent's yvork, is borne out by the circurnstances, and corroborated by 
sufficient proof, and is not inconsistent with the testimony on the part 
of the respondent as to the subséquent soundings. That considérable 
stone was subsequently dredged out of this portion of the channel dis- 
tinctly appears. The tug was entitled to the use of the full channel 
between the center pier on the south side and the protection piles 
fronting the north abutment. The obstruction which caused the 
damage was plainly within that channel, resulting from the respond- 
ent's work, and the navigator of the tug had no knowledge or warn- 
ing of its présence. The right to fecover damages produced by an 
obstruction so placed is well reçognized, Atlee v. Packet Co., 21 
Wall. 389, 395, 22 L. Ed. 619, 8 Rose Notes U. S. Rep. 445 ; Missouri 
Riv. Packet Co. v. Hannibal & St. J. R. Co. (C. C.) 2 Fed. 285, i 
McCrary, 281. And the rule of liability is applicable to the respond- 
ent. Northern Pac. Ry. Co. v. U. S., 44 C. C. A. 135, 104 Fed. 691, 
693, 59 L,. R. A. 80. ■ The undoubted proof that the bridge structure 
conformed itl ail respects with thé âuthority and limitations of the 
Hcense from the War Department does not affect the issue. 

The damages claimed in the libel were $600. Items were submit- 
ted in évidence amounting to $802.53, and leave to amend accordingly 
is prayed. I am of opinion that the items for bill of Sherifï Manu- 
facturing Company, $352.21, for shipyard bill, $74.94, and for engineer 
services and coal to siphon the tug while waiting for dry dock, $80.38, 
are justly entitled to allowance; making $507.53. The items for 
Parker, as superintendent, and Swan, "for locating wheel," are not 
deemed allowable, and the claim for loss of use of tug at that season 
is deemed excessive. One hundred dollars will be allowed for that 
account, making the aggregate $607.53, and the libel will be treated 
as amended for such allowance. 

Decree for the libelants accordingly and for costs. 



DOMINGUEZ BROS. v. UNITED STATES. 

(Carcuit Court, B. D. Pennsylvania. May 9, 1903.) 

i. CnsTOMs DuTiEs— Tobacco— SwEEPiNGS. 

Tariff Açt 1897, par. 214 (Act July 24, 1897, 30 Stat. 169, c. 11 [U. S. 
Comp. St 1901, p. 1648]), provides that the term "wrapper tobacco," 
as used In the statuté; meahs that quality of leaf tobacco which is suit- 
able for cigar wrappprs, and that the term "Aller tobacco" means ail 
other leaf tobacco. Paragraph 215 applles a duty of 55 cents per pound 
to ail other tobacco not specially provided for in the act. Eeld, that 
tobacco nèither sultable for wrappers nor Allers, but which may be used 
as a Aller in the ihaiîufacture of a very small size of tobacco cigars, was 
not leaf tobacco, and was properly dutlable under paragraph 215. 

Appeal from Board of General Appraisers. 

S. Morris Waln, for plaintiflF. 

James B. Holland, U. S. Dist. Atty., and Wm; M. Stewart, Jr., 
Asst.U. S.'Dist. Atty. ■: :• ...-.: 
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J. B. McPHERSON, District Judge. It is clear to my mind that 
the tobacco in question, which the importers themselves brought in 
as "scrap leaf tobacco," is properly described as "scrap" or "sweep- 
ings," and is not "leaf" tobacco at ail, in the meaning to be given 
to that word as it is used in the first sentence of paragraph 214 in 
the tariff act of 1897 (Act July 24, 1897, 30 Stat. 169, c. 11 [U. S. 
Comp. St. 1901, p. 1648]). This sentence is as foUows : "The term 
wrapper tobacco, as used in this act, means that quality of leaf to- 
bacco which is suitable for cigar wrappers, and the term filler tobacco 
means ail other leaf tobacco." The tobacco in question is suitable 
neither for wrappers nor for fillers, as thèse terms are commonly 
and commercially understood, although it appears from the évidence 
that it may be used as a filler in the manufacture of one very small 
size of tobacco cigarettes ; and I think, therefore, that the collector 
and the board of gênerai appraisers were right in imposing a duty of 
55 cents a pound, under paragraph 215, which applies this rate to "ail 
other tobacco, manufactured or unmanufactured, not specially pro- 
vided for in this act." 

The décision of the board of gênerai appraisers is accordingly af- 
firmed. 



THE ANDREW WELCH. 

(District Court, N. D. California. Marcli 5, 1903.) 

No. 12,579. 

1. Collision— Vessbl Bbeaeing from Moorinos— Défense of Inévitable 
Accident. 

Evidence considered, and held insufflcient to sustain tlie burden of 
proof resting upon a bark, which broke from her moorings during n 
storm, and came into collision with another vessel, to establisU that the 
injury resulted from inévitable accident or vis major, but, on the coii- 
trary, to show that it was due to the Insufficiency of her fastenings. 

In Admiralty. Suit for collision. 

Sullivan & Sullivan, for libelants. 

Page, McCutchen, Harding & Knight, for défendants. 

DE HAVEN, District Judge. This action was brought by the 
owners of the bark Northwest against the bark Andrew Welch to 
recover damages resulting from a collision between the two vessels. 
The vessels lay at the same wharf in the Bay of San Fraaicisco on 
March i, 1902, during a very severe gale, in which the Andrew Welch 
broke away from her moorings and collided with the Northwest. The 
libel allèges that the Andrew Welch "was improperly, negligently, un- 
skillfully, and unsecurely fastened and moored," and that "the appli- 
ances and hawsers with which said bark was fastened and moored 
* * * were defective and insufificient for such purposes." It is 
claimed by the Andrew Welch that the breaking of her mooring 
ropes was due to vis major, and that the collision which foUowed 
was due to the foui berth given to her by the Northwest. This lat- 
ter contention is not sustained by the évidence, and, the collision 
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having been caused by the Andrew Welch in drifting from her moor- 
ing, "she must be liable for the damages conséquent thereon, unless 
she can show affirmatively that the drifting was the resuit of in- 
évitable accident or a vis major, which human skill and précaution 
and a proper display of nautical skill could not hâve prevented." The 
Louisiana, 3 Wall. 164, 18 L. Ed. 85. After a very careful consid- 
ération of the évidence, and of the briefs filed in behalf of the re- 
spective parties, I hâve reached the conclusion that the collision can- 
not be attributed to inévitable accident, but was due to the détective 
and insufficient fasts by which the Andrew Welch was moored. The 
évidence shows that the wire rope used by the Andrew Welch in 
making fast to the wharf, while it was of the required diameter for a 
vessel of her tonnage, was weakened from prior use and insuf- 
ficient; that its breaking strain wàs only about 13^ tons, whereas a 
Sound rope of its dimensions would hâve a breaking strain of 22 tons. 
Without entering into any further discussion of the évidence, it is 
sufïicient to say that, in my opinion, it sustains the allégations of the 
libel as to the cause of the collision. 

A decree will be entered in favor of the libelants, and the cause 
referred to United States Commissioner Morse for the purpose of 
ascertaining and reporting the damages sustained by them. 



In re JOHN J. LAFFERTY & BEO. 

(District Court, E. D. Pennsylvania. March 27, 1903.) 

No. 1,825. 

1. Bankrcptot— Allowanck ôf CiiÀiMë— Défense of Limitation. 

The gênerai rule that the statutë of limitations gives a Personal privi- 
lege, wMch can only be pleadëd by the debtor, Is not applicable where 
the debtor Is insolyent and his estate is being admlnlstered by a court, 
and any créditer of a bankrupt may Interpose thé défense to a claim 
presented for allowance agalnst the estate. 

In Bankruptcy. On certificate from référée. 

Julius C. Levi and William C. Wilson, for claimants. 
Harry S. Hopper, for other creditors. 

J. B. McPHERSON, District Judge. Certain claims against the 
bankrupt estate were disallowed by the référée upon the ground that 
they werci barred by the statute of limitations, and this certificate 
présents the question whether such disallowance was correct ; the stat- 
ute having been pleaded, not by the bankrupt, but by a creditor. The 
argument on behalf of the claimant is that the statute of limitations is 
a Personal privilège belonging exclusively to the debtor, and that 
under no circumstances may it be set up by another creditor. In gên- 
erai, the correctness of this argument may be conceded, but it needs 
some qualification. Theré is a well-recognized exception, which is 
thus stated in 19 A. & E. Enc. of L^w, 187: "Whether the estate 
being administered is that of a defunct corporation, or of a deceased 
or insolvent individual, it seems that any creditor may object to the 
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allowance of any particular daim on the ground that ît îs barred by 
the statute ;" or to use the language of 13 Enc. of Plead. & Prac. p. 
195 : "Where a court of equity has taken possession of the estate of 
the debtor, for the purposes of distribution, and proceeded to ascertain 
the debts and incumbrances, to enable it properly to administer and 
distribute the assets, any créditer interested in the fund is permitted ta 
interpose the défense of the statute of Umitations." Thèse statements" 
in the text are abundantly supported by the authorities cited in the 
notes. See, also, In re Kingsley, Fed. Cas. No. 7,819- 
The action of the référée in rejecting the claims is approved. 



In re EIDDLB'S SONS. 

(District Court, E. D. Pennsylvania. March 25, 1903.) 

No. 861. 

1. BANKRUPTCY— PREFERENCE— PATMENT TO DOWREBS. 

Tlie payment by a partnershlp wlthîn four months prior to Its banis- 
ruptcy of a sum of money to the mother of the partners, on account of 
aecrued Interest on her statutory dower in real . estate owned by the 
partners through descent from their father, but upon whieh the mother 
had a lien for her dower and interest, cannot be assailed aa a préférence 
under the bankruptcy law. 

In Bankruptcy. On certifîcate from référée. 
Hampton L. Carson and H. H. Bowman, for Lydia C. Riddle. 
John Weaver, Frederick S. Drake, and W. Roger Fronefield, for 
objecting creditors. 

J. B. McPHERSON, District Judge. Upon the facts found by the 
référée — and the évidence certainly supports the fînding — his conclu- 
sion properly follows. Mrs. Riddle had a lien for her statutory 
dower, principal and interest, upon certain real estate that descended 
to the bankrupts years ago from her husband and their father. The 
interest being largely in arrear, the bankrupts paid her $4,000 on 
this account within four months preceding the adjudication. The 
lien being unaffected by the bankrupt act, the payment was unas- 
sailable on the ground that it was a préférence; and, if the money 
had been taken out of their individual funds, I think no further ques- 
tion would be likely to arise. None does arise now. But as the fund 
that is in course of distribution at présent is the proceeds of Per- 
sonal property of the partnership, and as it seems to be true that 
the $4,000 was partnership money, it may perhaps be proper here- 
after, when the real estate is sold upon which the lien rests, to in- 
quire whether the land continued to be the individual property of the 
bankrupts, or had been converted into property of the partnership, 
and, in the former contingency, whether the partnership creditors 
are then entitled to be subrogated to a due proportion of the pro- 
ceeds of sale. On this subject I intimate no opinion. 

The report of the learned référée is approved. 
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In re HATNIIS & SONS. 

(District Court, M. D. Pennsylvanla. May 9, 1903.) 

No. 25. 

t. BANKRUPTct—DisoHAHGB— Pétition— Objections— Practicb. 

Where bankrujpts hâve beeh allowed to flle a pétition for a discharge, 
notwlthstanding more than a year bas passed slnce tbe adjudication, tbe 
only question opén thereafter Is whetber they are entitled to a discharge, 
and credltors seeklng to oppose tbe discharge are conflned to tbe statu- 
tory objections. 

2. Same— Rembdt — Motion to Vacatk. 

Tbough tbe court entertalns a pétition for a bankrupt's dlscbarg<; more 
than a year after tbe adjudication, on an insufflcient sbowing, tbe rem- 
edy Is a motion to vacate, and It Is too late to contest tbe matter on tbe 
bearing of tbe pétition. 

In Bankruptcy. 

A. W. Potter, for bankrupts. 
Chas. P. Ulrich, opposed. 

ARCHBAIvD, District Judge. The bankrupts having been allowed 
to file their pétition, notwithstanding more than a year had passed 
since the adjudication, the only question open was whether they were 
entitled to a discharge, and creditors who sought to oppose it were 
confined to the statutory objections. It may be that the court enter- 
tained the pétition after the year upon an insufficient showing, but 
the remedy, if so, was to move to vacate. It was too late to contest 
the matter on the hearing of the pétition after the expense incident 
to it had been iiicurred. 

Let a decree be made allowing a discharge. 
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RUSH V. LAKB. 

(Circuit Court of Appeals, Ninth Circuit May 4, 1903.) 

No. 898. 

L Baskkuptct— Allowancb of Claim— Revikw on Appkai,. 

On review of an order of a référée dlsallowlng a claim, the District 
Court flied an opinion disapproving of flnding of fact made bythe réf- 
érée on which the dlsallowance was based, but entered no order in the 
matter. Afterwards the référée, foUowing such opinion, entered an or- 
der allowing the clalm, whlch was approved and conflrmed by the court. 
Eeld that on appeal by the trustée from such judgment of the court al- 
lowing the clalm, whlch was the flrst judgment or order from whlch an 
appeal could be taken, the question of fact Involved was open to review 
by the Circuit Court of Appeals. 

B. Samb— Pkoop op Paetnbkship — tIvidence Considered. 

Evidence examined, and held to sustaln the flnding of a réfères that 
one elaiming to be a créditer of the estate of a bankrupt was a silent 
partner of his business. 

Appeal from the District Court of the United States for the East- 
ern Division of the District of Washington. 
For opinion below see m Fed. 893. 

Thls is an appeal from the judgment of the District Court allowing the 
clalm of the appellee against the firm of E. O. Clark, bankrupt. Clark had 
entered Into business at Spokane, Wash., about August 1, 1899, with G. J. 
Heiter, under the firm name of Clark & Relter. On June 1, 1900, Reiter sold 
hls interest in the firm to Clark for the sum of $400 cash, Clark assuming and 
agreeing to pay off the existing debts against the firm. At that time the firm 
was owlng, aceordlng to the findings of the référée, $18,358.96. Clark con- 
tlnued the business under the name of E. C. Clark. Some of the debts were 
redueed in amount, some were paid, some were Increased, and new debts 
were contracted. At the time of the dissolution, aceordlng to the books of 
Lake, the appellee, Clark & Relter owed him $9,313.96. Lake loaned Clark 
thereafter $1,900, and took hls note theref or. On January 28, 1901, Clark flled 
hls pétition in bankruptcy, and on the same day was adjudged a bankrupt. 
His schedule showed fcis assets to be $20,197.56, and hls liabllitles $27,005.78. 
Lake presented his claim against the estate, to which objection was made 
on the ground that he was a partner in the flrm of Clark & Reiter, and a 
partner with E. C. Clark after the dissolution. On August 21, 1901, the 
référée disallowed the clalm, on the ground that upon the testlmony taken 
before him he found that Lake was a partner in the flrm of Clark & Reiter. 
Thereafter Lake flled his pétition for a review of the order of the référée, 
and that ofllcer eertified to the court the question of fact whether Lake was 
such partner, together with the testlmony whlch had been taken before him. 
The District Court flled an opinion, In which he revlewed the testlmony and 
reaehed the conclusion that It was not sufflcient to show that Lake was such 
partner. The court made no order, however, allowing the claim, and no judg- 
ment was entered thereon. The référée thereafter, in pursuance of the opinion 
of the District Court, on March 12, 1902, allowed Lake's claim. The trustée 
thereupon flled hls pétition for review of that order, and on June 10, 1902, 
the District Court rendered judgment in the foUowing terms: "Upon hearing 
said matter, It is ordered and adjudged that the order of the référée allowing 
said claim is approved and conflrmed." Within 10 days from the date of that 
judgment the présent appeal was taken. 

1[1. Appeal and review la bankruptcy cases, see note to In re Eggert, 43 

C. C. A. 9. 

122 F.-«8 
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Samuel R. Stern, for appellant. 
Graves & Graves, for appellee, 

Beforei GILBERT, ROSS, and MORROW, Circuit Jadges. 

GILBERT, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The appellee tontends that the court on this appeal is precluded 
from entering into a considération of the question of fact presented 
in the record, for the reason that the appeal was not taken within lo 
days from the date when the District Court pâssed upop that ques- 
tion as.it waS presented to him on, the pétition of Laké. But the rec- 
ord does not show that any ofder or judgment was made by the Dis- 
trict Court upon that hearing. It is true that the District Judge fiiled 
an opinion which is reported in Re Clark, m Fed. 893, but nothing 
further was done, and the conclusion of the court was never placed 
in thé form of a judgment. The first and only judgment that was 
entered in that court was the judgment of June 10, 1902, from which 
the présent appeal was taken. Until that date there wajs nothing from 
which an appeal could be taken. 

The only question which we fînd it necessary to consider in this 
case is whether or not E. W. H. Lake was a silent partner in the fir'm 
of Clark & Reiter. The référée in bankruptcy, before whom the wit- 
nesses appeared and testifîed, found that he was a partner. The Dis- 
trict Court was of the opinion that the évidence was not sufificient to 
sustain that finding. Wé hâve càrefully examined the testimony. 
We think it clearly shows that both Reiter and Clark consider ed that 
Lake was a secret partner in the fïrm. In the spring of 1899, Lake 
was and still is the owner of a retail dry gobds store in Atchison, 
Kan., and Clark had beeh for several years his intimate friend. Clark 
was then the buyer and manager for the Western Coal & Mining 
Company at Pittsburg, Kan; Reiter was employed at Deer Lodge, 
Mont. He and Clark were "old friends." On April, 26, 1899, Clark 
wrote tÔ, Reiter a letter which contained the following,: r 

"Now in regara to our business I hâve been up to Atchisoii this week and 
hâve had a long talk with Lake. Iiake Is not on the road. He Is maklng 
a batrelof money in the retail business. Lake wôuld like to take an interest 
with us and is wlUing to take my word for it. We could' arrange to gët 
almost aiiy kand of a deal. If there is an opening suitablé hère could put in 
a good-Slzed stock but of this I can't form an opinion. NOw î think It woulfl 
be a good Idea to take hIm In for several reasons which will réadily occur to 
you. If you fflilnk désirable to go into that new country, yoû would not need 
a very large stock- to begin "with. I can't get what means I have before July 
or August but If you are sa tisfled with this proposition -wby go ahead. I 
will take your judgment for It Lake aùd I will fùrnlsh $1000.00 in cash and 
you put in $500: as equal partners. ïou altow yoiirself a salàry to be governed 
by what there Is in the business; we ■Will help'all We can on this end of the 
Une. We are willing to put this intt> àtiythlng that you say is right." 

There was other correspondence between Clark and Reiter which 

is not in the record. According to Reiter's testimony, the negotia- 

xtîons -bâtween them culminated ia'*rt Undefstandirig, whereby, as he 

understood it from Clark, Clark, Reiter, and Lake were, in case a 

favorable location were found, to open a store in soàle town in the 
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West. In pursuance of that understanding, Reiter went from Mon- 
tana to Pittsburg, Kan., spent two or three days there with Clark, 
and then with Clark went to Atchison to see Lake about the middle 
of June, 1899. Reiter testified that in a conversation with Lake 
the witness proposed going into business at Billings, Mont., but 
Clark thought the town was too small, and that Spokane would 
be better; that while at Atchison he did not discuss the subject of 
the partnership with Lake, having understood from Clark that a 
partnership arrangement had been made with Lake; that Clark so 
informed him, and that he, Reiter, had always understood that Lake 
was a partner. He testified that, when he was about to leave Atchi- 
son to go to Spokane, Lake said to him : "If we décide not to go 
into Spokane, he says, not to open up the business there, he says, you 
send me an account of your expenses you hâve been to in looking 
up a place, and I will remit you a draft for the amount." He further 
testified that Lake did not want his name mentioned as a partner, 
that Clark requested him not to mention Lake's name, and that Clark 
subsequently told him: "Mr. Lake says that if you prove to be ail 
right, you will go in, and the business is a success, you will be a full 
partner." He said: "My understanding was that I would put in 
what money I had, and Mr. Clark would put in what money he had, 
and Mr. Lake would go the balance." He testified, further, that he 
understood from the way Lake talked over the location while thev 
were at Atchison, and discussed it, and gave his ideas as to how the 
business ought to be carried on, and discussed the conditions at 
Spokane and the location that could be obtained, and from his in- 
quiries about pay roUs in the town, and the number of dry goods 
stores and the compétition, and other matters pertaining to the busi- 
ness, he "could not take it as anything else" but that Lake was to be 
a partner. He (Reiter) testified that, after the business was opened in 
Spokane, Lake was in constant correspondence with Clark, and that it 
was his understanding that ail the money which Lake furnished for 
which he took no notes, and the first goods which he sent to Spokane, 
were his portion of the capital of the firm. He testified also that just 
before he sold out to Clark on June 6, 1900, Clark remarked to him • 
"Well, you can buy us out, or we will buy you out." 

Clark, it is true, denied that Lake was a partner, and testified that 
the money and goods put into the business by Lake were a loan, and 
not a contribution to the capital of the firm. His testimony is con- 
tradictory and unsatisfactory, and, in our opinion, manifests a dispo- 
sition to shield Lake from liabiHty. He testified that Lake never 
agreed to be a partner, and he explained his letter of April 26, 1899, 
above quoted, by saying that what he wrote were the vaporings of 
his imagination. But he also testified that in ail his dea'ings with 
Lake and Reiter he had been honest with both. But the facts speak 
in plainer terms than Clark's déniais and explanations. The business 
of Clark & Reiter was started at Spokane by buying out the stock of 
goods of Louis Budde, who was in business at that place. There 
were no partnership articles of the firm of Clark & Reiter. Reiter 
contributed $900 to the firm's capital, Clark contributed $1,400, and 
Lake remitted by drafts $2,400, and sent a large consignment of goods 
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from his own retail stofé at Atchison to the store at Spokane, amount- 
ing at cost price to $3,700. The money so sent was entered on 
the books of Clark & Reiter in the same manner as the money which 
was contributed to the capital stock by Clark and Reiter. On the 
cash book the first item is "E. W. H. Lake, $1,000." We give but 
little weight to this circumstance, however, as it is apparent that Clark 
and Reiter were not expert in bookkeeping. The bills of the goods 
which were sent by Lake contained the cost price thereof, but no 
mention of time or terms of payment. About the time when the firm 
began business in Spokane, Clark made a statement to Dun's Agency, 
in which he placed the capital stock of the firm at $8,000. On July 
6, 1899, Clark was back at Atchison. On that date he wrote from 
Lake's store to Reiter as follows : 

"Dear George: I hâve had nothing from you slnce I left. I am now hère 
picking out some stufif, and will go to St. Joe today. You wlll hâve to make 
that transfer with old man Budde. We will send you money to make the 
transf er with. Now, we want you to take stuffi as near as possible as 
follows, etc. • • • Don't let the old man work you. We will send you 
money next week so that you can close it up. I would llke to hâve had you 
hère, but we thought the etpense too much. • * * Wlll write you to- 
morrow; am in a hurry. The firm name will be Clark & Reiter. Our capital 
wlll be $8000.00. Lake is carrying me for the balance of the stock. I am 
pledging him my crédit. I wlll try your share in this satisfactory; I think 
you will be satisfled with the deal." 

The opinion of the District Court seerhs to hâve been largely in- 
fluenced by tte last few linés of the letter just quoted, and the court 
remarked that this was at least a plain notice to Reiter that the plan 
of the partnership first proposed had not been carried into efïect, and 
that Lake had become a. creditor ci Clark- With déférence to the 
opinion of the learned District Judge, we take a différent view of the 
meaning of thèse words. The statement that "our capital will be 
$8,000" seems to us a plain déclaration that the amount which was 
to be contributed tô the capital of the partnership by the partners 
was $8,000, and that the further statement that "Lake is carrying 
me for the balance of the stock. I am pledging him my crédit" 
means that I<ake, was to loan the funds necessary to purchase mar- 
chandise, over and above that which could be bought with the $8,000 
capital of the partnership. This interprétation is sustained by the 
facts. The firm, aècording to its statement to Burnham, Hanna, 
Munger & Co„ of Kansas City, of date August 9, 1899, which state- 
ment was made for the "purpose of obtaining crédit," opened busi- 
ness at Spokane with mercliandise representing at actual cost $14,000, 
and Lake did in fact loan to the firm in the fall of 1899 and the spring 
of 1900, before the dissolution of the firm, sums amounting to $3,800, 
for which he took the notes of the firm. On July gth, Clark wrote 
from Lake's store to Reiter as follows: 

"I received your letter of the 3rd. * • • i bave your wlre In regard to 
the Boston store. If that stock Is going to be spld in a lump we want to bid 
on It Find out and let us know. Use the wire if It is to be sold. We would 
not ship stuff already picked out; I enclose blll for thread Which will show 
you what we sbould pay for it." 

The telegram referred to in this lettèr was one which Reiter had 
sent informing: Clark of the proposed sale of the stock of the Boston 
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store at Spokane. On July loth, Clark telegraphed back to Reiter 
as follows : 

"Your wire received. As I hâve had no letter I can't guess just wliat you 
hâve in view. I am going ahead to get out stufE at any rate. I don't exactly 
understand the reasons for that failure. What became of the stock? If it Is 
on the market to be bought outright, we are in it up to 50 to 55 cts. on the 
dollar of inventory. Let me know about this to Atchison. Use the wire if 
necessary. Better address Lake for I may not be hère. I am doing the best 
I can to get thlngs ready for a fair start and bope you will be satlsfled. 
Will Write you tomorrow." 

On the same day Clark wrote to Reiter : 

"I note the stufE you hâve selected. You did not sélect any wide sheetlngs. 
ïhese goods are clean out of sight and we should haye them. We are sending 
you today exchange for ÇIOOO.OO to pay old man Budde on the 15th and try 
to hâve him extend the time (by contract) till August Ist. If he will not do 
this in a légal way, send us a wire as soon as you know and we will arrange 
to pay the balance before the 20th as per contract. Address ail corre- 
spondence to me in care Lake for the présent. * * * i received your wire 
about the Boston store and wrote you fuUy in regard to it. We expect a 
letter at Atchison from you today. Tbis may enllghten us somewhat. I 
Wired you Saturday in regard to putting in some clothlng but bave not heard 
from you." " 

On August 9, 1899, for the purpose of obtaining crédit vvith Burn- 
ham, Hanna, Munger & Co., of Kansas City, Clark made a state- 
ment of . "présent true financial circumstances," as a basis of crédit 
with that firm, in which he placed the merchandise of Clark & Reiter 
at $14,000 actual cost, and listed the liabilities of the fîrm, consisting 
of sUnis owing to various wholesale houses, and $700 borrowed from 
a bank, aggregating in ail $4,930, and placed the total worth of the 
firm, over and above ail liabilities and exemptions, at $9,000. There 
was no mention made of Lake in this statement, or of any liability 
to him. Clark explains this omission in the statement, and in ail 
the other statements he gave of the assets and Uabilities of the firm, 
by saying that he knew that Lake would not press the firm for the 
debt which was owing him, and he attempts to explain the use of 
the plural "we" and "us" in the extracts from the letters above 
quoted by saying that, while he was manager and buyer for the coa! 
Company, he had become so accustomed to use the plural that by in- 
advertence he used it when he should hâve used the pronouns "I" 
and "me." This explanation does not seem to us either probable or 
reasonable. It will be noticed that in thèse letters Clark always used 
the first person singular when he was referring to himself and his 
own movements, and that he never used the plural except in cases 
where, if it were true that Lake was a partner, it was proper to use 
the plural. Upon the theory that Lake was a partner in the firm. 
there is not a single instance of the misuse of pronouns anywherc 
in his letters. 

But it is not enough that Clark and Reiter both supposed and un- 
derstood that Lake was a partner, or that they so conducted their 
correspondence or made entries on their books as to indicate that he 
was. There must be other évidence of the fact before Lake can be 
found to be interested as a secret partner in the «firm. The évidence 
tending to àhow that he was so interested is in this case, as in most 
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cases of a secret partnership, chiefly Gircumstantial. Lake denied that 
he was a partner, or that he ever had contemplated entering into 
partnership with Clark and Rejter, and he testified that the money 
he had forwarded and the goods he had advanced at the time when 
the store was opened at Spokane were loans to Clark, to be repaid 
immediately. As tending to contradict this statement, however, is 
the fact that for the money and gopds which were sent to the firm 
of Clark & Reiter, to wit, the $2^400 sent in July, 1899, on which 
$500 had been repaid, and the $500 sent in September, 1899, which, 
together with the money put into the firm by Clark and Reiter, ag- 
gregated $7,900, or practically the full sum of $8,000 which was said 
to be the capital of the firm, L,ake never received or demanded any 
note or obligation of any kind, either from Clark or Clark & Reiter, 
and that subsequently he made various loans of money to the firm, 
amounting in ail to $3,806, for ail of which, without exception, he 
took the firm's notes. Reiter testified, as already stated, that, when 
he left Atchison to corne to Spokane, Lake said to him: "If we dé- 
cide not to go into Spokanciflie says, not to go into business there, 
he says, you send me afl accdunt of your expenses you h^ve been to 
in looking up a place, and I will remit you a draft for the amount." 
Hère is direct testimony, contradicted, it is true, by Lake, but, if true, 
tending strongly to show that Lake admitted that, if the situation at 
Spokane proved satisfactory, the business would be opened there, 
and he was to be a partner. In this connection it is proper to note 
that on this appeal no question is made by either side of the credibility 
of Reiter's testimony, and that we agrée with the District Court, 
who remarked: "From reading the testimony of Mr. Reiter, I am 
convinced that he is a candid and an horiést man." Another circum- 
stance is the fact that on the day on which Clark and Reiter left 
Atchison for Spokane, June 19, 1899, to buy out Budde, Lake de- 
cided to send with them his brother-in-law, Hussey, who was the 
manager of his store at Atchison. Hussey went with Clark and 
Reiter to Spokane, and remained there two or three days, and was 
in consultation with Clark and Reiter in connection with their negotia- 
tions with Budde. Clark admitted- that Hussey said to them : "Of- 
fer the old man three hundred dollars for his fixtures, and if he don't 
take it let him go." Both Hussey and Lake testified, however, that 
Hussey 's tripi west had no connection with the business of Clark & 
Reiter, but that he went only for a vacation, and that he was gone 
a month or six weeks before he returned. It is a significant fact, 
however, that there had been no thought or mention of this vacation 
prior to an hour or two before Clark and Reiter left Atchison, and 
that Lake boughtand charged himself with the expense of Hussey's 
round-trip ticket by way of Spokane to Portland and' return, and fur- 
nished him $60 in cash for his expenses, which item of $60 was 
charged upon Lake's books at Atchison, "June 28, 1899, expense P. 
A. Hussey, Spokane.". Agâin, it is shown that, in response to the 
information which came early in July from Reiter to Clark and Lake 
of the proposed sale of the Boston store at Spokane, Lake, in August, 
1899, went to Spokane, and spent some days there, and examined the 
stock of that store, and left with Clark & Reiter a bid to be put 
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in for the stock when it should be sold. Lake testified that his visit 
to Spokane was made with a view to becoming a possible purchaser 
of the goods of the Boston store for his own store at Atchison, and 
such may hâve been the case, but, aside from Lake's testimony, ail 
the circumstances and probabilities, as well as Clark's telegram, 
would seem to oppose that theory, and to indicate that he went there 
for the purpose of investigating the goods with a view to buying 
the same for the fîrm of Clark & Reiter. While at Spokane, he spent 
much of his time in the store of Clark & Reiter, and, according to 
the testimony of Reiter, had access to the bocks of that firm, and 
had fréquent conversations with Clark about the business of the fîrm. 
It is not conceivable that at that time he did not know just the 
amount that Clark & Reiter had contributed to the capital stock, 
yet nearly a year later, immediately after Reiter withdrew from the 
firm, when Lake received from F. M. Yale, of St. Louis, Mo., one 
of the creditors of Clark & Reiter, a letter, of date July 13, 1900, 
referring to the fact that Reiter had retired from the firm, and 
stating : 

"We hâve a fall order for Mr. Clark amounting to nearly $2000.00, and it 
bas been suggested to us that you -were financially interested as a Silent 
partner or in some such way. You know I will keep any Information you 
might give us strictly confldential, and that ail I care about is to assure 
myself of Mr. Clark's responsibllity." 

— Lake answered: 

"As you probably know I hâve a very high opinion of Mr. Clark's business 
ability, and think a great deal of him. I hâve done ail I could to help him 
get a start and he has built up a very fine trade there in a short time, and 
think he is going to make a big success. I know he is honest and reliable, 
and believe he will pay what he contracts to. He had about eight or nine 
thousand dollars to start out there. As far as Mr. Reiter going out of the 
firm is concerned, it cuts no figure, as he only had about $400 in there." 

This letter does not exhibit Lake in a favorable light. Aside from 
his silence when directly asked the question whether he was a silent 
partner in the firm, and his failure to furnish information of his own 
claim against Clark, which, at that time, according to his présent 
contention, was in the neighborhood of $10,000, the letter contains 
two distinct misstateraents of facts. One is the statement that Reiter 
had only about $400 in the fîrm. Lake, in his testimony, admits that 
this was not true; that he knew Reiter had put $900 in the firm. 
Another is the statement — which, if Lake were not a partner, was 
also untrue — that Clark "had about eight or nine thousand dollars 
to start out there." No one, we think, can examine the testimony 
in this case and believe that Lake ever at âny time believed that 
either Clark or Clark & Reiter together had, aside from what he fur- 
nished thém, $8,000 or $9,000 to start with. Nowhere in his testi- 
mony does he claini that any portion of the moriey and goods which 
he sent to the firm at the time when it commenced business was in- 
cluded in this capital of "eight or nine thousand dollars." On the 
contrary, he attempts to justify the statement contained in his letter 
by testifying that it was his tjnderstanding that at the time of the 
formation oî the partnership Clark had propesty of the value of be- 
tween six and seven thousand dollars, consisting in stock iii a fiour- 
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mill in- Kansas and some building and loan stock, uponiwhîch Clark 
çxpected very soon to realize, the proceeds of which were to go in as 
his contribution to the capital stock. He also testified that the money 
and goods which he advanced at the time of the formation of the 
firm were a loan, not to the iîrm, but to Clark, to be paid back by 
Clark immediately, as soon as his stock in the mill and the building 
and loan association could be sold, and that for that reason he took 
no notes for either. But the plain facts which confront this state- 
ment of Lake are that the money and, goods are ail charged on Lake's 
books, not to Clark, but to Clark & Reiter; that Clark did not im- 
mediately or at any time repay Lake the money so loaned, or pay 
him for the goods so advanced, except that on July 15, 1899, ^e sent 
him $200, and four days lâter $300, making $500 in ail, which was evi- 
dently paid by Clark out of the proceeds of his mill and building and 
loan association stock, which he sold on July 14, 1899, for $1,000: 
and that, notwithstanding the failure of Clark to repay immediately 
out <sf the proceeds of thèse stocks the very considérable sum which 
Lake claims was due him, it is not shown that Lake ever demanded 
the repayment, or made further inquiry about Clark's resources, but 
it is shown, on the other hand, that on September 6, 1899, Lake fur- 
nished the firm $500, equal to the sum so repaid him by Clark, for 
which he took no note, and that very soon afterwards he loaned to 
the firm on the firm's notes, as we havé already seen, additional 
sums amounting to $3,800. Lake must hâve well known, long be- 
fore the tune when he wrote the letter above quoted, that Clark 
never received from his stocks but $1,000, and that that sum was 
a part of the $1,400 which he contributéd to the capital stock of the 
firm of Clark & Reiter. According to Clark's testimony, he (Clark) 
was in debt to the mill company for a portion of the purchase price of 
his mill stock, and his building and loan association stock was pledged 
for a debt which the mill company owed a bank, and ail that he 
ever realized out of either of said stocks was the $1,000, which 
was paid him on July 14, 1899. He testifîed also, before either Reiter 
or Lake had testified, or the testimony of any other witness had been 
taken in the case, that he had, at the time of the formation of the 
firm, between $1,200 and $1,500, which was not ail money at that 
time, but a portion of which was invested in a mill and some build- 
ing and loan stock, for ail of which he got about $1,000, and that ail 
he ever claimed to hâve put into the firm was $1,500. It is to be 
noted that Lake, on his cross-examination concerning his state- 
ment that Clark owned between six and seven thousand dollars at 
the time of entering into the partnership of Clark & Reiter, admit- 
ted that he never made any inquiry about the building and loan as- 
sociation, nor the value of its stock, nor in whose possession Clark's 
stock was held, nor what Clark's interest in the mill was, except that 
Clark told him he had between $2,500 and $3,000 in it; that he had 
never inquired, and Clark never told him, how much he had put into 
the mill, nor how extensive was the business of the mill, nor how 
many men were employed, nor whetherthey were making money. 
We think Lake's stal^ment, that Clark had about eight or nine thou- 
sand dollars tp start out there, can only mean that Lake himself 
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had contributed enough in money and goods to make up about that 
amount, when added to what Clark and Reiter had put in. Clark 
admitted that he always included those advances of Lake in the 
$8,000 capital which he claimed for the firm in his varions state- 
ments to Dun's Agency and others, and he testified distinctly that 
no arrangement was ever made with Lake as to the time or terms of 
the repayment of those advances, and that nothing was ever said 
about interest or security. It is in évidence that at the very time 
when Lake was advancing this money and thèse goods to Clark & 
Reiter, concerning which no agreement was made as to interest or 
security, he was in June, July, and August, 1899, borrowing upon his 
notes money from a local bank in Atchison, among which transac- 
tions, according to his books, appears a loan of July 6th of $1,000, 
and one of July 22d of $1,000, and on that date a renewal of a $2,000 
note, on ail of which sums he paid interest at over 8 per cent, per 
annum. 

Although fréquent letters passed between Clark and Lake, they 
both testified that ail letters hâve been destroyed, and that no copies 
hâve been kept. Thèse letters, if preserved, would undoubtedly 
show what the true relation was between Clark and Lake. ïhe fact 
that they were not preserved is a circumstance to be taken into the 
account. 

The appellee produced the testimony of his wife and his brother- 
in-law, who each testified, in substance, that about the ist of June, 
1899, Lake remarked to them separately, but in Clark's présence, 
that Clark had requested him to become a partner with him in busi- 
ness, but that he had refused. Conceding it to be true that thèse 
remarks were made by Clark, it does not necessarily foUow that they 
were made in good faith, nor does it follow that prior to that time 
Lake had not held out assurances to Clark such as to justify the 
latter in writing the letter of April 29, 1899, or that later, about the 
middle of June of that year, when Clark was again at Atchison, Lake 
had not changed his mind and agreed to engage in the enterprise 
as a partner. We think the évidence is suiïicient to justify us in 
finding that Lake was a partner, as found by the référée. 

The judgment of the District Court will be reversed, and the cause 
remanded for further proceedings not inconsistent with the foregoing 
opinion. 
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In re GOLDVILLE MFG. 00. 

(Circuit Court of Appeals, Ifourth Circuit. May 5, 1903.) 

No. 481. 

1. Corporations— "Validitt of Bonds, 

Bonds executed by a corporation for the declared purpose of selling 
the same to provide means to carry out the objecte for which the corpo- 
ration was organized are not invalid because instead of belng sold thej 
were pledged to secure loans the proceeds of whith were used in good 

%1. See Corporations, vol. 12, Cent. Dig. ? 1837. 
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faith for corporate purposes, or as security for purchases made for tue 
sanae purposes. 

2. Samb— Inpormalitibs m Stockholdbrs' Mebtins. 

General creditors of a corporation cannot Impeach the valldity of bonds 
Issued bylt on aecount of informalities In the meeting of the stockhold- 
ers whlch authorized theii!' issuance, w^here ail stockholders were présent 
and voted in favor of the action taken. 

8. MoRTGAGBs— Validitt — Delivery. 

A m6rtga,ge by a corporation to secure bonds was duly signed and 
sealed, and was then taken by the attorney for the corporation to the 
trustée named therein, whlch executed its acceptance in the présence 
of two •wjtnesses, after whleh it was redelivered to the attorney to be re- 
corded, and was so recorded, but ''vas subsequently lost, not havlng been 
retiu-ned to the trustée, ffèîdf, that there was a sufflcient delivery, under 
the law of South Carolina, tp render the mortgage valid, 

4. Corporations— Validitt of Bonds Pledged— Constitdtional Restric- 

tions.. 

Oonst. S. C. art. 9, § 10, which prohlblts the Issuance of stock or bonds 
by a corporation "save for labor done or money or property actually re- 
ceived or subscrlbed," does not render invalld bonds of a corporation 
pledged by it as security for ihoney borrowed and used in the purchase 
of machinery necessary in Its business, altbough the face value of the 
bonds may be greater ttian the sums borrowed. 

5. Same. 

Where machinery for a manufacturlng plant had been contracted for 
by a partnershlp, which afterward transferred its property to a corpora- 
tion organized for the purpose, and the corporation assumed the contracts, 
with the consent of the credltors, and executed Its notes for the ma- 
chinery, secured by a pledge of its bonds, the indebtedness: of the corpo- 
ration dld npt arlse untll t^e novation, and the bonds were not pledged 
for an antécédent indebtedûeSs. 

6. FiXTDKBS — As BBTWEEN MOBTGAGOK AKD MORTGAGEB — COTTON MiLL 

Machinery. 

Under the statute of South Cîarollna requlring separate records to be 
kept of chatte! mortgages and mortgages of real property, a mortgage 
covering a cotton mill and tjie machinery therein Is valld as to sucb ma- 
chinery although recorded only in the record for real estate mortgages. 
The machinery being necessary to the use of the building for the pur- 
pose to which It was devoted, both together constltute the mill; and it 
must be presumed to hâve been the intention of both parties that the 
machinery should be a flxture and a, part of the realty, regardless of 
the manner of attachment. 

Appeal from the District Court of the United States for the Dis- 
trict of South Carolina, in Bankruptcy. 
For opinion below, see Ii8 Fed. 892. 

There was in the county of Laurens, in the state of South Carolina, a 
mercantile flrm composed of J. S. Blalock and L. W. C. Blalock, father and 
son, doing business under the name of the Goldville Manufacturing Company. 
In 1900 the flrm enlarged Its business, erected cotton gins and cotton oil 
machinery, and contemplated erectihg a cotton mill. Thèse gins and cotton 
oil machinery were upon a tract of land owned by the copartners. The cot- 
ton mill was to be erected on the same land. Carrying out the scbeme of a 
cotton mill, they placed orders for machinery wlth many i)artles. After this 
was done it was deemed best to form a corporation. To this end application 
was made to the Secretary of State, under the provisions of the act of Assem- 
bly in that behalf made, and a charter was issued to the Goldville Manufac- 
turing Company of GoldviUe, S. C, on the 23d October, 1900. The capital 
stock of the corporation was fixed at $100,000, books of subscription were 
opened, and the wbole* stock subscrlbed for by L. "W. C. Blalock, M. E. 
Browning, and J, 8. Blalock, on the 22d October, 1900. The stock was paid 
up In full in property. On the 24th October, 1900, at a meeting of the stock- 
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holders, it was resolved that a spécial meeting of the stockholders, as required 
by law, be called for the purpose of authorizing the issue of bonds to tlie 
amount of $100,000, secured by mortgage of ail the property of the corpora- 
tion. The declared purpose of the proposed issue was to provide the neces- 
sary means to complète the buildings, and to purchase machinery, looms, en- 
gines, boilers, implements, and tools, and to enable the directors to carry 
■out the purpose for whleh the corporation was formed. Thèse purposes are 
expressed in the charter as follows: "The gênerai purpose of the corpora- 
tion, and the nature of business it proposes to do, is to manufacture, spin, 
dye, print, iinish, to make yarns, and sell ail goods of any kind, made of 
cotton or wool, or of which cotton or wool, or other fibrous articles, may form 
a part, or any other article of any nature or kind whatscever which they may 
from time to tlme désire, also the manufacture of cotton seed, cotton seed 
oil, buUs, linters, and ail other cotton seed products, and to sell the same, 
and to make ail machinery, tools, and implements necessary to or used for 
such purpose, and to erect such mill buildings, machine shops, stores, and 
ail other works as may be required to carry on such branches of manufacture 
and business." 

At the called meeting of the stockholders, by unanimous vote, an issue of 
bonds to the amount of $75,000 was authorized for the purposes indicated, 
and the South Carolina Loan & Trust Company was selected as trustée of 
the mortgage to be executed to secure thèse bonds. The bonds were prepared 
and a draft of the mortgage was made by W. H. Lyles, Esq., soliciter of the 
corporation. This draft was sent by Mr. Lyles from his résidence in Colum- 
bia to Goldville, in South Carolina, by his clerk, and was returned to him 
signed by the Goldville Manufacturing Company, without the addition of the 
words, "of Goldville, South Carolina," and with two subscribing witnesses, 
sealed with the seal of the company. Consequently he and the secretary 
went to Charleston, delivered the deed to the président of the South Carolina 
Loan & Trust Company, and saw him and his cashier write upon it the ac- 
ceptance of the trust. At the same time the bonds were to be delivered to 
the trustée. The mortgage covered two tracts of land, one of 1,365 acres and 
another eontlguous of 190 acres, "together with ail the buildings and im- 
provements sltuated on said premlses, consisting in part one cotton mill build- 
ing, 280 by 75 feet, with boiler room 33x35 feet, and engine room 38x35 feet, 
attaehed; one 20-ton oil mill building; one ginnery building; 20 operatives' 
bouses and other buildings; also ail machinery, shafting, engines, boilers. 
tools, and appliances belonging to said mortgagor, and used in its cotton mill 
business, its cotton oil business, and its ginnery business, consisting in part 
of A. T. Atherton & Co.'s pickers and intermedlates, Saco and Petee's cards, 
spoolers, and drawers. Providence spindles, Fales and Jenks twisters, Fall 
•River spinning frames, Atlas engine and boilers. International sprinkiers, 
General Electric Company's Dynamo Climax Engine, Cumberland Iron & 
Machine Company shafting and puUeys, belting, mill supplies, etc.; also one 
Oardwell Machine Company 20-ton cotton oil ihlU outfit, one Daniel Pratt 
Gin Company's ginnery outfit, consisting of three gins, one power press, and 
other articles, together with ail and singular the rights, members, heredita- 
ments, and appurtenances to the said premises belonging or in any wise in- 
cident or appertalning, and ail and singular the corporate rights and fran- 
chises of the said the Goldville Manufacturing Company." 

The mortgage, when thus executed, was sent by Mr. Lyles, attomey for the 
mortgagor, and lodged for record and deposited with the offlcer in Laurens 
county charged with the registration of deeds of conveyance and mortgages of 
real and Personal property. It was recorded by him in a book set apart for re- 
cordlng mortgages of realty. He had in his office another book in which chat- 
tel mortgages were recorded. He dld not record this mortgage in that book. 
When the resolutions were passed authorizing the issue of thèse bonds, they 
contained a resolution authorizing the président and treasurer to sell the 

bonds at not less than cents on the dollar, and until sold thèse offlcers 

were authorized to pledge the bonds as collatéral for notes of the company 
for the purpose of borrowing money upon the machinery, etc. Various efCorts 
were made to sell the bonds, without avail, and they were then used as col- 
latéral. Ten thousand dollars were borrowed from the Charleston Savings 
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Institution, by note, upon 15 bonds, of $1,000 each, as collatéral; $5,000 
were borrowed from F. J. Peltzer, by note, wlth seven $1,000 bonds as col- 
latéral; $10,000 were borrowed from the People's National Bank, wlth thirteen 
$1,000 bonds as collatéral; $5,000 were borrowed from the Bapk of Charles- 
ton, N. B. A., by npte, with six $1,000 bonds as collatéral. Another loan of 
$5,000 was made with the People's National Bank, by note, with six $1,000 
bonds as collatéral? $4,654.58 were borrowed from the Bank of Columbla, by 
note, with flve $1,000 bonds as collatéral. Ail of the proceeds of thèse loans, 
exeept those from the Bank of Columbla, were applied to payment for ma- 
chinery purchased and contracted for. The proceeds of the loan from the 
Bank of Columbla were used for the payment of freight on the machinery. 
The contracts for the machinery were made by the mercantile firm, the Gcld- 
ville Manufacturlng Company. They were not paid for when the corporation 
was formed. The corporation then purchased ail the machinery, assuming 
the contracts thereupon with the assent of the creditors, who accepted the 
corporation as their debtor. AU the remaining bonds were used as collatéral 
security for machinery purchased from varions companles and individuals. 
The original mortgage, after Its record In the clerk's office of Laurens county, 
was lost, presumably in the mail. By stipulation of counsel the office copy 
was used in Its stead. The office copy represents that It was signed and 
sealed for the corporation In the présence of two witnesses, one of whom 
proved the deed for record. Acceptance by the trustée Is also witnessed by 
two subscribing witnesses, one of whom proved the deed for record. The 
name of the corporation expressed In Its charter Is the Goldville Manufactur- 
lng Company of Goldville, S. G. The mortgage Is signed in the name of the 
Goldyille Manufacturing Company, without the coneludlng words, and the 
same désignation, with the same omission, Is used In the bonds. 

Having erected Its mlll, the corporation went on in business and Incurred 
numerous debts. It did not meet wlth success, and became greatly embar- 
rassed. Proceedlngs were Instituted In the state court by the trustée, praylng 
foreclosure of the mortgage and the appointment of a receiver. Very soon 
thereafter proceedlngs were instituted in the District Court of the United 
States by the unsecured creditors. seeking to put the corporation Into banlj- 
ruptcy. After some negotlatlon, it was agreed that the corporation should be 
declared a bankrupt upon Its own pétition, and that ail future proceedlngs 
should be conducted In the bankrupt court. C. C. Featherstone, Esq., was 
duly appointed trustée. Thereupon the South Carollna Loan & Trust Com- 
pany, the People's National Bank of Charleston, the Oharlestori Bank, Charles- 
ton Savings Institution, F. J. Pelzer, and Saco • & Petee Machine Shops 
filed their pétition In the court below praying the foreclosure of the mortgage 
executed to secure the bonds held by them. Thereupon an order was entered 
requlring service of the pétition on the bankrupt corporation, upon the trustée, 
Mr. Featherstone, and upon the creditors who had filed their pétition In 
bankruptcy against the corporation, calling upon them to answer. This was 
done, other creditors holding bonds as collatéral Intervened, and the case was 
referred to a référée to take the testimony. The référée made his report, and 
the case came on to be heard upon the pleadlng and testimony. The court 
below entered a dMree for foreclosure In accordance with an opinion filed In 
which there was a fuU and complète discussion of the law of the case. The 
unsecured creditors were allowed an appeal from this decree, and the case is 
hère on 15 assignments of error. 

S. J. Simpson (Simpson & Bomar, N. B. Dial, and Simpson & 
Cooper, on the briefs), for appellants. 

W. C. Miller and Henry Buist (T. M. Mordecai, on the briefs), for 
appellee. 

Before GOFF and SIMONTON, Circuit Judges, and WAD- 
DILL, District Judge. 

SIMONTON, Circuit Judge (after stating the facts). The first as- 
signment of error is that ail the money received from the sale of the 
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bonds was not used for the purchase of machinery or other corporate 
purposes. Literally this is true. The record shows that no bonds 
were sold; that an effort was made to make sale of them, but this 
could not be effected, except at a large discount. The plan of bor- 
rowing the money on hypothecation was adopted, and ail the money 
so obtained was devoted to paying for machinery contracted for. 
The bonds not so used were placed as security for other purchases of 
the same character. There is no suspicion of fraud in this transac- 
tion. The wisdom of this course cannot be questioned. Naturally 
and necessarily the bonds of a manufacturing corporation, just en- 
tering business, whose success and crédit are not yet established, 
cannot command a ready sale and cannot be sold except- at a large 
discount. Hypothecation prevents the sacrifice of the bonds, and 
gives every opportunity to try the future. If this be successful, the 
bonds can be realized in money without loss. If unsuccessful, the 
loss will be not greater than such as would occur if the bonds were 
forced on the market. 

The second assignment of error présents the question : Was there 
such a formai and légal meeting of the stockholders as is required 
by law to be held before the mortgage could be given? The court 
below reviewed the testimony on this point, and answered this query 
in the affirmative. Upon examining the testimony, we fully concur 
with the court below. Even were there informalities, we would not 
lay any stress on them. Ail the formalities required to be used before 
bonds of corporations are issued are for the protection of stockhold- 
ers. At every meeting held about this issue of bonds every stock- 
holder was présent, voting for and consenting to the issue. 

The third assignment of error is that the mortgage was not deliv- 
ered in the présence of two witnesses, as required by law, and there- 
fore not legally executed. It was signed and sealed in the présence 
of two witnesses, was then carried to the trustée, who, on its receipt, 
executed its acceptance in the présence of two witnesses, so it was 
certainly delivered to the trustée, and as certainly was recorded. 
Hanrick v. Neely, lo Wall. 364, ig L. Ed. 947. The record also 
shows that when signed by the corporation it was delivered to an 
agent to be delivered to the trustée. The law of South Carolina on 
this point is finally settled. When a grantor parts with a deed at 
its exécution it is a good delivery. A delivery to a trustée of a deed 
conveying property in trust is not necessary to pass the interest to the 
cestui que trust. A delivery to a third person for the trustée would 
be good until he dissent, and he would not be allowed to dissent to 
the injury of the cestui que trust. Dawson v. Dawson, Rice, Eq. 
(S. C.) 244; Cloud V. Calhoun, 10 Rich. Eq. (S. C.) 358; Ingram 
v. Porter, 4 McCord (S. C.) 198. So in Withers v. Jenkins, 6 S. C. 
122, quoted by the court below : 

"It is not necessary to the valid exécution of a deed that there should be 
actual delivery either to the grantee In person, or to some one expressly au- 
thorized to accept It on his behalf, much less is such a réquisition essential 
where the Instrument gives a trust conferring on the trustée a mère naked 
titie, coupled with no interest, that he holds for the mère purpose of protecting 
and preserving the trust for the beneiiciaries who may be entitled to thèse en- 
joyments. If the grantor, in the absence of the grantee, and without his 
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knowledge, has actually consummated the dellvery In accordance with the 
purpose declared on the face of the Instrument, the object to be effected by 
il is as (uUy accomplished as if there had been an actual transfer of the paper 
from the hands of the grantor to those of the grantee." 

Thèse assignments of error are not well taken. An objection to 
the bonds and mortgage was taken below because they were not 
executed in the full name of the corporation. This objection is not 
pressed hère ; if it had been we would hâve reached the same conclu- 
sion as the court below did on this point, and would not hâve held 
it tenable. Morawetz on Corp. § 354. 

The other assignments of error présent the real questions in this 
case oh the merits. They involve two distinct propositions: First, 
that the bonds and mortgage are invaHd under the provisions of sec- 
tion 10, art. 9, of the Constitution of South Carolina; second, that 
so much of the mortgage as covers the machinery is null and void 
as to the unsecured creditors, because the deed was not recorded in 
the book provided for the recording of chattel mortgages. 

Is the use made of thèse bonds in hypothecating them répugnant 
to section 10, art. 9, of the Constitution of South Carolina? This is 
the language of the Constitution : 

"Sec. 10. Stocks or bonds shall not be Issued by any corporation save for 
labor done or money or property actually received or subscrlbed; and ail 
flctitious increase of stock or indebtedness shall be void." 

The section assumes that a corporation may for lawful purposes 
and in a" lawful way issue bonds. It is besides this settled that a 
corporation without spécial authority may dispose of land, goods, 
and chattels or of any interest in the same as it may deem expédient, 
and in the course of its legitimate business may make a bond, mort- 
gage, note, or draft. White Water Valley Canal Co. v. Vallette, 21 
How. 424, 16 L. Ed. 154; Railroad Co. v. Howard, 7 Wall. 413, 19 
L. Ed. 117. The Constitution uses the word "issued." This term is 
broad enough to embrace the idea of pledge as well as that of sale. 
In contemplation of law, bonds pledged by a corporation are just as 
much issued as when they are sold. Atlantic Trust Co. v. Wood- 
bridge [C. C] 79 Fed. 842. As corporations issuing bonds may 
sell them bona fide below par, so in making a loan they may hypothe- 
cate bonds greater in nominal value than the amounts borrowed. 
The mère fact that the bonds werè issued for more than the value 
of the notes thus secured does not of itself indicate fraud or create 
a fîctitious indebtedness. Id. The Constitution of the state of Ar- 
kansas has a provision in every respect the same as that in the Con- 
stitution of the state of South Carolina, which is now under consid- 
ération. The Suprême Court of the United States, considering that 
provision in Memphis, etc., R. R. v. Dow, 120 U. S. 298, 7 Sup. Ct. 
487, 30 L. Ed. 595, says: 

"The prohibition against the issuing of stock or bonds, except for money or 
property actually received, or labor done, and against the flctitious increase 
of stock or indebtedness, was intended to protect stockholders against spolia- 
tion, and to guard the public against securities that were absolutely wortiiless. 
One of the mlschiefs sought to be remedied Is the floodlng of the market 
wlth stock and bonds that do not represent anything whatever of substantlal 
value. * • * The language of the Arkansas Constitution does not neces- 
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sarily indicate a purpose to make the valldlty of every Issue of stock or 
bonds by a private corporation to dépend upon the inqulry whether the money, 
property, or labor actually rèceived therefor was of equal value in the market 
with the stock or bonds so issued. It is not clear. from the words used, that 
the framers of that Instrument intended to restrict private corporations, at 
least when acting with the approval of their stockholders, in the exeliange 
of their stock or bonds for money, property or labor, upon such terms as they 
deem proper; provided, always, the transaction is a real one, based upon a 
présent considération, and having référence to legitimate corporate purposes, 
and is not a mère device to évade the law and accompllsh that which is 
forbidden," 

Apply the tests of this décision to the case at bar. The property 
of the Company was valued at $100,000. No exception has been 
taken to this. The amount of bonds issued was $75,000. So thèse 
bonds cannot be said not to represent substantial value. So, also, 
each transaction was a real one. Money was rèceived on every 
pledge. It was based on a présent considération, the actual receipt 
of the money. The contract in each case had référence to a legitimate 
corporate purpose, obtaining the means by the pledge to complète 
the purchase of machinery for the purposes of the corporation. The 
money obtained on each transaction was actually used for this same 
purpose. There was hère no device to évade the law or to accom- 
pllsh that which is forbidden. It is contended, however, that, whilst 
this may be the law as to the disposition of bonds for an immédiate 
considération, the use of bonds for the payment of an antécédent debt 
is unlawful. If we were to assume that this was the case hère, we 
would be inclined to adopt the views of the Suprême Court of Alabama 
expressed in Nelson v. Hubbard, 96 Ala. 238, 11 South. 428, 17 L. 
R. A. 375, as foUows : 

"Issues of stock and bonds hâve been sustalned under constltutional and 
statutory provisions of the same Import as the one under considération [of 
the same ténor as those -which we are novsr dlscussing] vrhen they were dls- 
posed of for the best priée that could be obtained, though for considerably less 
than their' face value. • * * The power to borrow money, and to mort- 
gage or otherwise convey or pledge its property, real or Personal, and Its 
franchises, to secure the payment of the money so borrowed, or any other 
debt contracted by it, includes the power to pledge the bonds of a corporation, 
secured by Its mortgage on property, as collatéral security for debts of the 
corporation presently created or already owing. And we do not think that 
such pledge, if made without fraud, and solely for the bona fide purpose of 
satisfactorily securing the payment of corporate debts, can properly be re- 
garded as effecting a fictitious increase of indebtedness, or as not Issued for 
money, labor done, or money or property actually rèceived, though the amount 
of the bonds exceeds the amount of the Indebtedness to be secured." 

But the bonds were not used as charged. The objection of the 
appellants goes to bonds pledged to the petitioners in this case, the 
proceeds of which were used to pay the freight on machinery, and 
those pledged for the claims of Saco & Petee Machine Shops, the 
Atlas Engine Works, and of the Bodified Belting Company, contend- 
ing that thèse claims were contracted, in whole or in part, not only 
before the pledge of the bonds, but before their existence. 

As has been seen, the Blalocks fîrst formed a business copartner- 
ship which possessed certain cotton oil and gin machinery, and that 
they contemplated erecting a cotton mill and engaging in the business 
of manufacturing cotton. To further this last-named purpose, they 
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contracted for the purchase of cotton mill machinery to bé furnished 
by the Atlas Engine Works, Sacb & Petee Machine Shops, and the 
Bodified Belting Company, After this the corporation wàs formed, 
arid in their sub;cription to the capital stock property was used, but 
in tbat property was included no part of the cotton oil and ginnery 
plant, nor any part of the machinery so contracted for. When the 
corporation was fOrmed it contracted with the Blalocks to take ofï 
their hands ail the machinery so contracted fqr— a perfeçtly legitimate 
transaction. Twin-l<.ick Oil Co. v. Marbury, 91 U. S. S^p, 23 L. 
Ed. 328. In other words, it purchased this machinery from the Bla- 
locks, and the considération for tlie purchase was the assumption of 
the cost, substituting the obligation of the corporation for that of the 
Blalocks, with the consent of the creditors of the Blalocks. "Such 
a novation of debtors could not take place without the .consent of the 
créditer. Such a contract could not become a debt of the company 
until the company's obligation was accepted by the créditer, as be- 
tween the créditer and the new debtor. The company owed nothing 
for the machinery nor for the freight until its assumption of thèse 
debts, and such assumption and acquiescence by the créditer censti- 
tutedthe first contract made by the company for the machinery and 
the freight. The évidence of that contract is in the notes of the 
company for the machinery to the companies named above, and for 
the freight upon the machinery to the railroad company, accempanied 
by a pledge of the bonds as collatéral therefer. The pledge was con- 
temporaneous with the création of the relation of debtor and créditer 
betweeri the company and the several creditors , named in the excep- 
tions. It is not the case ef the company executing their notes and 
pledging their bonds for an antécédent debt, but a case of a pledge 
of boiids upon a présent considération." The money derived from 
the Bank of Columbia, used in paying the railfoad company for freight 
on thè machinery, was a part of the cost of the machinery. So the 
pledged bonds to the manufacturers and the bonds used for paying 
freight were uséd for and applied to a présent debt assumed by the 
company, and from its standpoint none of them were antécédent debts, 
because until such assumption they were in no way debts of the cor- 
poration. 

The next and the more grave question is as to the manner in 
which the mbrtgage was recorded. The appellants insist that this 
mortgage embraced both real and personal property; that by the 
law of South Carolina mortgages of real property are recorded in 
one set of books used solely for this purpose, and that mortgages 
of Personal property are recorded in a wholly distinct and separate 
set of books ; that this deed was recorded only in the boek set apart 
for real property, and was never recorded in the book provided for 
Personal property. So far, therefore, as the machinery was con- 
cerned, it is null and void as to subséquent creditors, the machinery 
always retaining the character of personal property. 

The statute law on this subject is found in section 950 of Civil 
Code of South Carolina, digested from 17 St. at Large, pp. 1015, 
1053, Act 1882. This section requires "the register of mesne convey- 
ances to record in suitable books in the order of time in which thev 
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may be brought to his office, ail marriage settlements and ail con- 
veyances and mortgages, renunciation of dower and other writings 
concerning the titles of land situated in his county which may be 
lodged with him to be recorded. Every such paper shall be recorded 
within one month from its lodgment and the recording shall bear 
even date with the lodgment. * * * Différent sets of books shall 
be provided by the clerk and register of mesne conveyance of the 
several counties for the recording of chattel mortgages and mort- 
gages of real estate, in one of which sets ail chattel mortgages shall 
be recorded and in the other set ail mortgages of real estate shall be 
recorded." It will be noted that the duty of recording thèse instru- 
ments is imposed on the register of mesne conveyances; that the 
paper is considered recorded from the day of its lodgment in the 
office; and that one month is given to the officer within which he 
may record the paper. It would seem, therefore, that when the deed 
has been lodged for recording with the proper officer ail has been 
done that the law requires of the party so lodging it. If the officer 
neglected his duty either by imperfect record, omitting matters essen- 
tial, or by not recording within the month, or by not recording at ail, 
the officer, and not the mortgagee, should suffer. The statute was 
enacted not for the protection of the mortgagee. He was secured 
in his right without the statute. The protection inures for the benefit 
of purchasers and creditors. The breach of duty on the part of the 
officer is his duty to secure purchasers or creditors, and if they be 
damnified their remedy is against him. Wade Law of Notices, §§ 
162, 170, 171. See, also, Devlin on Deeds, vol. i, § 686, to the same 
efïect. In Marbury v. Madison, i Cranch, 161, 2 L. Ed. 60, the Su- 
prême Court held that, when ail the requirements hâve been per- 
formed which authorize a recording officer to record any instrument 
whatever and the order for that purpose has been given, the instru- 
ment in law is considered as recorded, although the manual labor 
of inserting it in a book has not been performed. See, also, Mc- 
Claskey v. Barr (C. C.) 47 Fed. 170. So, if it should be held that 
the recording of this mortgage in the book of chattel mortgages as 
well as in the book of realty mortgages was necessary, the fact that 
it was not so recorded perhaps would not vitiate the deed as to the 
mortgagee. Whilst this rule is supported by the greater number 
of décisions, and perhaps by the better reasons, still there are many 
cases holding a contradictory opinion. The cases on both sides are 
collected in 20 Am. & Eng. Enc. of Law (ist Ed.) 572, etc., and 
there is a large citation of authorities and fuU comment on them in 
Webb on Record of Title, §§ 16-18. The question never has been 
made in South Carolina, nor has any case arisen respecting the record 
of a mortgage conveying both realty and personalty. In Anthony 
v. Butler, 13 Pet. 434, 10 L. Ed. 229, considering a statute of Rhode 
Island containing provisions similar to the South Carolina statute, it 
was held that the recording of a mortgage covering both real estate 
and personalty in one book only — that is to say, in a book containing 
mortgages of real estate — was a sufficient compliance with the law. 
In Jennings v. Sparkman, 39 Mo. App. 669, quoted in the brief of the 
122 F.— 37 
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appelleci the same doctrine is stated. : ; TJiat was a case;&f.a mortgage 
both of real and of personal propéîty. Under thelaw oi Missouri, 
a mortgage of real estate inust be recorded in the county where tîie 
real estate is'situated.> A mortgage of personal property must be 
recorded in the county where the: mortgagôr résides. The deed in 
this case was recorded in the real estate book, but not. in that for 
personalty. It was held sufficient record. . As the point had never 
been decided in Sûuth ; Carolina, we, will not rest our conclusion hère. 
This brings us to the (Question: Is this a mortgage both of realty 
and personalty? The answer to this question dépends upon the dé- 
termination whether the machinery embraced in the mortgage par- 
takes i of the character of fixtures, and is; therefore included in the 
term "realty," In determining whether or not chattels attached to 
or used'with the freehold are fixtures, regard must be had to the re- 
lation which the parties claiming beair to each other. As between 
heir ànd executor, the rule obtains with the utmost rigor in favor of 
the inheritance, and against the right to consider as a personal chattel 
anythingi which has been affixed to the freehold. As between the 
exécuter of the tenant for life and the reversioner or remainderman, 
the right is consider ed more favor ably for the executor. As between 
landlord and tenant, the tenant who claims to hâve articles consid- 
ered as personal property is treated with the greatest latitude and 
indulgence. If- the articles are used for the purpose of trade or manu- 
factures the right of the tenant to remove is even broader in extent. 
The strict rule as to fixtures which applies as between heir and exécu- 
ter applies equally as between vendor and vendee and mortgagôr and 
mortgagee. 2 Kent, Com. (i4th Ed.) 343- In a note to page 343 
of the satae édition we find this: "The character of the property, 
whether real or personal, may be fixed by contract. If no contract 
appears, the machine placed in the building is or is not a fixture, 
according to the implied intention with which it was there placed, 
as shown by exterhal indications of its belonging to the building and 
as an article designed to become part of it or not, or merely for a 
temporary purpose or the more complète use and enjoyment of it 
as â chattel." To this the annotator: quotes many àuthorities. In 
the text oï that page we find: "The question whether an article 
be a fixture or not is governed very much by the intention of 
the owner and the purpose for which the érection was applied." 
In Hill V. Fârmers' & Mechanics' National Bank, 97 U. S. 450, 
24 L. Ed. losi, we see an application of this rule as to inten- 
tion. Hill boUght certain lots in Georgetown, D. C, for the pur- 
pose of erectîng a paper mill thereon. He carried out this intention 
by altering the buildings, introdudng machinery arid water power. 
He executed a deed of trust by way of mortgage to secure certain 
notes. The hôtes falling due and being unpaid, the trustée sold the 
property, but did not include in the sale the machinery. Suit was 
instituted to sét âsi^de this Sale on the ground that the property was 
a unit, arid that' the machinery should hâve been isold with the other 
property as a part ôf the unit. This contention was sustained below, 
and if wâs 'affifniêd on àppeal. Among other things the court sàys: 
"Without water power the machinery would be worthless, except to 
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be torn out and moved. By placing it in the buildings in construct- 
ing the mill, every paft and parcel of it, as between mortgagor and 
môrtgagee, became a fixture and a paft of the freehold." The same 
rule, that the intention is the test by which is determined whether 
the article is a fixture or not, is followed in Hopewell Mills v. Taun- 
ton Savings Bank, 150 Mass. 519, 23 N. E. 327, 6 L. R. A. 249, 15 
Am. St. Rep. 235, and is sustained by numerous quotations. The mat- 
ter is summed up thus: "Thèse cases seem to recognize the true 
principle on which the décision should rest, only it should be noted 
that the intention to be sought is not the undisclosed purpose of the 
actor, but the intention implied and manifested by his act. It is an 
intention which settles not merely his own rights, but the rights of 
others who hâve or may acquire interests in the property. In this 
commonwealth it has been said that whatever is placed in a building 
subject to a mortgage by a mortgagor or those claiming under him 
to carry out the purpose for which it was erected, and permanently to 
increase its value for occupation or use, although it may be removed 
withôut injury to itself or the building, becomes a part of the realty." 
To the same efïect is Richardson v. Copeland, 6 Gray, 537, 66 Am. 
Dec. 424. In Pennsylvania the same principle prevails. "Machinery 
contained in a mill or factory is part of the realty ; whether it was 
made fixed and stationary by physical means or detached, it is ma- 
chinery which is employed in and devoted to the business." Voorhis 
V. Freeman, 2 Watts & S. 116, 37 Am. Dec. 490. Clearly this con- 
clusion was based on the same idea as in Hill v. National Bank, supra, 
that the machinery and the building constituting the mill made a unit. 
So, also, is the law in Illinois (Fifield v. Farmers' Nat. Bank, 35 N. E. 
802, 39 Am. St. Rep. 166), and in New Jersey (Feeder v. Van 
Winkle, 33 Atl. 339, 51 Am. St. Rep. 628). The case of Rogers v. 
Brokaw, 25 N. J. Eq. 497, relied on by appellants, is in line with the 
cases quoted. The real question was the intent of the parties. The 
case showed that this intent was to keep the land and the machinery 
distinct: (i) The mortgagor executed to a third party a chattel 
mortgage of the machinery. (2) The real estate mortgage made men- 
tion only of the land, and was silent as to the machinery. Thèse 
cases sustain and justify the conclusion of the District Judge in this 
case, "that if there is an intent to incorporate the chattels with the 
real estate for the uses to which the real estate is appropriated, and 
the chattels are annexed to the freehold, and are fitted for and ap- 
plied to the use to which the real estate is appropriated, ail being de- 
signed for and necessary to the prosecution of a common purpose, 
then machinery and land become unified and are subject to the lien 
of the real estate mOrtgage." We hâve examined the South Carolina 
cases quoted by the appellants, and do not find that they assert a doc- 
trine différent from that stated above. Evans v. McLucas, 15 S. C. 
70, was a case which decided the question as between landlord and 
tenant. Yet that case déclares that the manifest intention of the 
party must govern. Blauvelt v. Dickinson, reported as Ex parte 
Dickinson, 29 S. C. 455, 7 S. E. 593, i L. R. A. 685, 13 Am. St. 
Rep. 749, held that a portable engine carried on land for the purpose 
of sawing timber eut, was not a fixture, the évident intention in 
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the use of spch an engine being for a temporary purpose only. Pad- 
gett V. Gleveland, 33 S. C. 339, 11 S. Rv 1069, turned also on the 
question of the intent of the parties, and the chattels were held not 
to be fixtures, that being the manifest intent. Hughes v. Shingle 
Company, 51 S. C. 2, 28 S. E. 2, was upon similar facts and was de- 
cided for the same reason as Ex parte Dickinson, the question being 
whether a portable engine was a fixture. On the other hand, the 
early case of Fairis v. Walker, i Bailey; 541, after stating the dis- 
tinction as to fixtures between heir and exécuter, vendor and vendee, 
and as between landlord and tenant, says: "If a freehold fitted up 
for trade or manufacture of a particular kind is sold to a person in- 
tending'to follow the same business, then ail the machinery neces- 
sary to the trade or manufacture so intended to be carried on would 
pass." A mortgagor and mortgagee stand on the same footing as a 
vendor and vendee. This case in Bailey foUowed a case, not then 
reported, of Nimmons v. Moye, i Rice, Dig. 317. The Moye Case 
was subsequently reported, and affirmed in McKenna v. Hammond, 
3 Hill, 331, 30 Am. Dec. 366. The leading case is repeatedly recog- 
nized and affirmed so far down as Hughes v. Shingle Co., 51 S. C. i, 28 
S. E. 2. In the Civil Code of South Carolina of 1902, § 265, which 
repeats section 221 of the Revised Statutes of 1893 and section 167 
of the General Statutes of 1882, is this définition of the term "real 
property" : "It shall be held to mean and include not only land, city, 
town and village lots, but ail structures and other things therein 
contained or annexed or attached thereto which pass to the vendee 
by the conveyance of the land or lot." And section 273 of the same 
Code, in designating what a manufacturer must list for taxation, 
says: "He shall also list at the full value ail machinery, tools, im- 
plements, fixtures and engines used or purchased for use in his busi- 
ness (except such as hâve been appraised for taxation as part of the 
realty)." If we look to the intention of the mortgagor in this case — 
an intention to be sought not in the undisclosed purpose of the parties, 
but the intention implied and manifested by their act — ^we must con- 
clude that the machinery of this mill was intended to be of the char- 
acter of fixtures. The mortgagor was the owner of the fee in the 
land. There had been formed the fixed purpose to get into the busi- 
ness of manufacturing. Tothis end was dedicated this tract of 190 
acres for the sole purpose of manufacture. The building was erected 
as a mill upon the land, and put up around it were the homes of the 
operatives. Having concluded to establish the business of manu- 
facturing cotton, valuable machinery was contracted for and bought, 
specially adapted to this purpose only, and installed in the mill. This 
machinery had been "placed in the building by the mortgagor to carry 
out the obvions purposes for which it was erected, and to perma- 
nently increase its value for occupation, and so it became part of the 
realty." McConnell v. Blood, 123 Mass. 47, 25 Am. Rep. J2. Hav- 
ing done ail this, there were united in one mortgage the mill and 
the land and ail the machinery, making of them a unit, and involving 
them in a common fate, the language of the mortgage being such as 
is used peculiarly for mortgages of realty. 
As between the mortgagor and mortgagee the machinery were 
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fixtures, a part of the realty, and the mortgage was properly recorded 
in a book set apart for mortgages of realty. 

We concur fuUy in the opinion of the court below. The decree 
of the District Court is afifirmed. 
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No. 896. 

1. Eminent Domain — Condemnation Procbedings — Evidence op Value. 

In proceedings under the rlght of eminent domain to condemn a portion 
of a tract of land, the taking of whlch did net aflCect the value of the 
remainder, évidence Is inadmissible to show the value or extent of im- 
provements upon the remalning portion of the tract. 

2. Rbview on Brkob— Erroneocs Admission dp Matbriai, Evidence. 

The erroneous admission of material évidence before a jury constitutes 
réversible error, uniess it clearly appears that It was wlthout Injury to 
the opposing party. 
8. Eminent Domain— Mbasurb of Compensation. 

The compensation to be made for land taken for publie use in the exer- 
cise of the rlght of eminent domain is measured by Ita market value at 
the time of the taking, and évidence is Inadmissible to show that it has 
a peculiar and enhanced value to the défendant. 
i. Same— Procédure— Laws op Hawaii. 

In proceedings by the United States to condemn land in the territory 
of Hawaii for publie use, In the exercise of the power of eminent domain, 
the issue of fact as to the value of the land Is trlable by jury. 

In Error to the District Court of the United States for the Dis- 
trict of Hawaii. 

J. J. Dunne, U. S. Atty. 

Hatch & Silliman, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges, 

ROSS, Circuit Judge. This action was brought by the United 
States to condemn 561.2 acres of land bordering on Pearl Harbor, 
Hawaii, on which to establish a naval station. The fee of the land 
having been acquired by the government, the only question pre- 
sented for trial in the court below was the amount of compensation 
to be made by the government for two certain leasehold interests in 
the land sought to be taken, held by the défendant Honolulu Planta- 
tion Company. One of those leases expires by its terms in the year 
1908, and the other then commences and continues for a long period. 
The 561.2 acres sought to be condemned comprise a part of the 8,000 
acres composing the plantation of the défendant Honolulu Company, 
but hâve never been cropped. The évidence shows that the larger 
part of the tract in question has been cleared of brush and rocks and 
plowed. The testimony of the company's manager, Mr. Low, is to 
the eflfect that about 342 acres of the 561.2 acres are valuable for the 

1 3. See Eminent Domain, vol. 18, Cent. Dig. §§ 353, 356. 
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growitîg bi sugar cane^ but that the remainder is too rocky and hilly 
for that purpose. His eStiraate of the value of the leasehold interest 
inthesséï.a acres, however, runs into the hundreds of thousands of 
dollars, as does that of a number ofother witnesses on behalf of the 
défendant plantation company, while the testimony on the part of 
the government tends to show that its value does not much exceed 
$20,000. The sole issue presented and tried in the court below was 
as to the value of the défendant Honplulu Plantation Gompany's in- 
terest in the tract sought to be taken, and upon that issue there were 
two triais, in eàch instance with a jury. The first trial resulted in a 
verdict fîxing the value of the company's interest at $105,000, and on 
the government's motion for a new trial the court bdow held that 
the verdict was excessive, and that unless the çlefendant company 
remitted ail in excess of $75,000 a new trial would be granted. This 
the company refused tô do, so a new trial was awarded, was there- 
after had, and resulted in a verdict fîxing the value of the leasehold 
interest' in question at $102,523. This the court below still regarded 
as excessive, as shovifn by its opinion, but regarded the two verdicts 
as substantially the same, and the case as one proper for the ap- 
plication of the rule at times applied to concurrent verdicts. It there- 
fore refused another trial, and adjudged the payn^erit of the amount 
fixed by the jurf as a condition tp the taking ofthe défendantes in- 
terest by the plaintifï, The case was then brought hère by the 
plaintiff. 

It ,appears from the record that the Honolulu Plantation Company 
was organized in 1898, and has since been extensively engaged in 
growing cane artd makihg sugar Upon its plantation, embracing, as 
has been said, about 8,000 acres of îand, To that part of it involved 
in this action it has never extended its opérations further than to clear 
about 342 acres of it of brush and rocks, and plow the same, plant- 
ing only a small patch in cane. From no part of the tract in ques- 
tion has it ever received âhy income, but, on the contrary, that tract 
has, been, according to the undisputed évidence of its manager, a 
source of expense. That portion of the plantation in which the com- 
pany's sugar mill and water plant are located, called the Halawa 
Valley, is, at its nearest point, from one and a quarter to one and a 
half miles from the tract sought to be condemned, and it is not con- 
tended that the taking of the latter would injure or in any respect 
lessen the value of the remaining lands or property of the company. 
But, as bearing on the question of the value of the 561.2 acres sought 
to be condemned, the défendant company was permitted to show, 
against the objections and; exceptions of the plaintifï, not only the 
fact that it had in the Halawa Valley, a mill in which such cane as 
might be grown on the tract in question could be ground, and a 
pumping plant from which such tract might be supplied with water, 
but the size and capacity ,of such mill; and pumping plant; it being 
shown that the pumping plant has a daily capacity of 17,000,000 of 
gallons of water, and that the mill is a large one. It is said by the 
défendant in error, and truly, that the plaintifï introduced testimony 
to the efïect that upon the tract sought to be condemned there was 
no water except one small artesian welli cf. brackish water, and that 
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it was entitled to show on cross-examination of such witnesses that 
the Company had, on another portion of its plantation water available 
for and capable of supplying the tract in question. This, we think, 
is quite true ; but we can see no justification for the ruling permitting 
the défendant company to go into the question of the maximum 
capacity of such pumping plant or the size of its sugar mill. Those 
matters had no proper connection with the value of the land the gov- 
ernment sought to take ; and yet the direct tendency of the coupling 
of such heavy expenditures by the company upon its plantation with 
the question of value of the 561.2 acres in question may very readily 
hâve been to enhance the latter in the minds of the jury. Material 
évidence erroneously admitted in a trial before a jury is always ré- 
versible error, unless it can be properly said that such admission was, 
without doubt, without injury. Mexia v. Oliver, 148 U. S. 664, 13 
Sup. Ct. 754, 37 L. Ed. 602; Boston & Albany R. R. Co. v. O'Reillv, 
158 U. S.: 334, 15 Sup. Ct. 830, 39 L. Ed. 1006; V. & M. R. R. Co. 
V. O'Brien, 119 U. S. 99, 7 Sup. Ct. 172, 30 L. Ed. 299; Gilmer v. 
Higley, iio U. S. 47, 3 Sup. Ct. 471, 28 L. Ed. 62; National M. 
Association v. Shryock, 20 C. C. A. 3, 73 Fed. 774; St. Louis, etc., 
Ry. Co. V. Needham, 11 C. C. A. 56, 63 Fed. 107, 25 L. R. A. 833. 

But a still more pronounced error was committed on the trial in 
the court below in permitting, over the objections and exceptions of 
the plaintiflf, testimony as to the value of the tract sought to be taken 
to the défendant, Honolulu Plantation Company. It was contended 
on behalf of that company that the tract in question was especially 
valuable to it, and several witnesses were permitted to testify, against 
the objections and exceptions of the plaintiflf, to the value of the 
tract sought to be taken to that particular company. Thus, the latter 
was permitted to ask its witness Boite this question: 

"Q. Now, consldering the property sought to be condemned In the state in 
which you saw It on the day that you viewed it, that It is in substantially 
the same state on the 6th of July, 1901, consldering Its situation and the uses 
that may be made of It and to which it was adapted, and assuming that the 
plantation has thlrty-nine years' lease, seven years' rental of which has been 
paid, and the remaining thlrty-two years as upon the basis of a crop pay- 
ment — that is, three and one-half per cent, of the sugar produeed and the 
payment of the taxes — the lease including other land, the minimum rent upon 
the other land whlch is not material, and assuming that there are 342 acres 
of cane land In the area sought to be condemned, what, in your opinion, was 
the value of the leasehold interests of that land on the 6th day of July, 1901. 
of the Honolulu Plantation Company? A. Four hundred and flfty thoUsand 
dollars. Q. What was its market value? Mr. Dunne: I move to strlke ont 
the testimony of this witness as to the value of this leasehold to the Honolulu 
Plantation Company, on the ground that it is settled law that what this may 
be worth to the Honolulu Plantation Company Is not a fair test of the market 
value. The Court: The court will not strlke it out. Mr. Dunne: I refer to 
your honor's ruling on the former trial. The Court: I didn't rule it out. 
Mr. Dunne: We except. Mr. Silliman (to the Witness): What was the mar- 
ket value? A. That is what I said, I hâve not made up my mlnd. I think 
it ought to be two hundred and flfty or three hundred thousand dollars. The 
Court: Is there any différence between the value and the market value? 
A. Yes, sir; the Honolulu Plantation — It would hâve a greater value to the 
Honolulu Plantation than to any one else. If It was put in the market there 
would be three buyers for this land — the Ewa, the Oahu, and the Honolulu. 
But it has a distinct value to the Honolulu Plantation." 



584' 122 FBDBEAL BBPORTBH 

Cross-exâmination of C. Boite: 

"Mr. îDûnne <to the Coiiirt): To save the rlghts of the govémment, I move 
to strlké ont the testimony 6f thé wltnèss relative to the value of this lease- 
hold to a partlcular indlvldual — to the Honolulu Plantation Company — on the 
ground that It is — the compensation In (is) — market value, and not the value 
which the property mlght or might not hâve to a particular individual. The 
Court: The Court will not strike it out Mr. Dunne: We except." 

So, too,. Mr. Low, the manager pf the défendant company, was 
questioned by its counsel as follows: 

"Q. Mr. Low, what Is the value of the property sought to be condemned 
to the Honolulu Plantation Company? Mr. Dunne: I object to the question 
upon two groùnds: First, on the ground that it does not seek to bring forth 
market value; and upon the ground, second, that it seeks to limlt the value 
thereln spoken of to an individual, to wlt, the Honolulu Plantation Company, 
as dlstinguished from the market value. The Court: Let him answer the 
question. A, Pour hundred thousand dollars. Mr. Silllman: What was its 
value on the 6th of July, 1901? A. To the Honolulu Plantation Company? 
Q. Yes. Mr. Dunne; The same objection. The Court: The same ruling. 
Mr. Dunne: We except; and said platntlff and petitiouer now assigns said 
ruling as error. A. Four hundred thousand dollars." 

There was sirriilar testimony given by other witnesses, under similar 
objections, rulings, and exceptions. 

There is nothing justifying those rulings in the case of Mononga- 
hela Navigation Company v. United States, 148 U. S. 312, 13 Sup, 
Ct. 622, 37 L. Ed. 463. . There the property taken was of a peculiar 
and distinct character, and the court itself expressly declared that what 
was there said did not apply to cases like the présent, where only a 
portion of a larger tract of land is sought to be taken ; the court say- 
ing, at page 326, 148 U. S., page 626, 13 Sup. Ct., 37 L. Ed. 463: 

"We do not In this refer to the case where only a portion of a tract is 
taken, or express any opinion on the vexed question as to the extent to which 
the benefits or injuries to the portion not taken may be brought into consid- 
ération. This is a question which may arlse possibly In this case, if the seven 
locks and dams belonglng to the navigation company are so situa ted as to 
"be fairly considered one property — a matter in respect to which the record 
before us furnishes no positive évidence. It seems to be assumed that each 
lock and dam by itself constitutes a separate structure and separate property, 
and the thoughts we hâve suggestéd are pertinent to such a case." 

Compensation to be made for property taken by the exercise of 
the power of eminent domain is not its value to any particular com- 
pany or individual, whether plaintiflf, défendant, or anybody else, but 
the market value of such property at the time of the exercise of the 
power. 

"The inquiry in such cases," said the Suprême Court in- Boom 
Company v. Patterson, 98 U. S. 403, 408, 25 L. Ed. 206, "must be, 
what is the property worth in the market, viewed not merely with 
référence to the uses to whïch it is at the time applied, but with réf- 
érence to the uses to which it is plainly adapted — that is to say, what 
is it worth from its availability for valuable uses? Property is not 
to be deemed worthless because the owner allows it to go to waste, 
or to be regarded as valueless because he is unable to put it to any 
use. Others may be able to use it, and make it subserve the neces- 
sities or convenienees of life. Its capability of being made thus avail- 
able gives it a market value which can be readily estimated." 
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That the tract in question hère had a market value is distinctly 
declared by the défendant company's manager in his téstimony above 
quoted, where he testified : 

"It would hâve a greater value to the Honolulu Plantation than to anyone 
else. If it was put in the market there would be three buyers for this land— 
the Ewa, the Oahu, and the Honolulu. But it has a distinct value to the 
Honolulu Plantation." 

That the compensation to be made for land taken by the exercise 
of the power of eminent domain must be measured, not by its value 
to any particular person, but by the market value of the land at tbe 
time of the taking, is established by many authorities, a few of which 
we add: Five Tracts of Land v. United States, 41 C. C. A. 580, 
ICI Fed. 661 ; S. D. L. Co. v. Neale, 78 Cal. 67, 20 Pac. 372, 3 L. 
R. A. 83; Moulton v. N. Water Co., 137 Mass. 167; Lawrence v. 
Boston, 119 Mass. 126; Stinson v. Railway Co., 27 Minn. 284, 6 
N. W. 784; R. R. Co. v, Worcester, 155 Mass. 35, 29 N. E._ 56; 
Randolph, Eminent Domain, § 234; 2 Lewis, Eminent Domain, § 
478; Brown v. R. R. Co., 125 111. 600, 18 N. E. 283; Shano v. 
Bridge Company, 189 Pa. 245, 42 Atl. 128, 69 Am. St. Rep. 808; 
R. R. Company v. Eaton, 136 111. 9, 26 N. E. 575 ; Munkwitz v. R. 
R. Co., 64 Wis. 403, 25 N. W. 438; R. R. Company v. Ruby, 80 
Tex. 172, 15 S. W. 1040; R. R. Co. v. Todd, 39 Neb. 818, 58 N. 
W. 289; In re R. R. Co., 98 N. Y. 447; In re Furman St., 17 Wend. 
649, 670, 671, where Judge Bronson said: 

"However much the necessity of disarranging the plans of any indlvidual 
may be regretted, the great prlnciple upon which public improvements are to 
be effected must be substantially the same in ail cases. AU classes and condi- 
tions of men hold their property subject to the paramount daims of the state; 
and when it is taken for public purposes, and the question of compensation 
is presented, the only proper inquiry is, what is its value? The question is 
not, what estimate does the owner place upon It, but what is Its real worth, 
in the judgment of honest, compétent, and dislnterested men? The use to 
which the owner has applied his property is of no Importance beyond Its in- 
fluence upon the présent value. If highly cultivated, it will be worth more 
than if suffered to run to waste. * ♦ ♦ What price will it bring in the 
market? That is the proper inquiry in a proceeding of thIs kind. As between 
individuals the owner may demand any price, however exorbitant, for his 
property; but when it is taken for publie purposes he can only demand its 
real value. That value eannot dépend In any degree on his own will. To 
allow either his judgment or his fancy, in relation to thé proper use of the 
property, to influence the question, would be to make the estate either more 
or less valuable, as it might happen to be possessed by one indlvidual or 
aiiother." 

As the judgment must be reversed, and a new trial ordered, it is 
proper to pass upon the point urged on behalf of the plaintiiï in error, 
to the efïect that in such a case as the présent, originating in the 
territory of Hawaii, a jury trial eannot be legally had. It is con- 
ceded that the Constitution of the United States neither requires 
nor forbids a trial by jury of the question of the amount of com- 
pensation for property taken for public use under the right of emi- 
nent domain ; that being, as held by the Suprême Court, a mère mat- 
ter of procédure. "Ail that is essential is that in some appropriate 
way, before some properly constituted tribunal, inquiry shall be made 
as to the amount of compensation; and when this has been provided 
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for there is thatdue process of law which is requiredby the fédéral 
Gonstitutioii;" Backus y. Fort Street Company, i6^ U. S. 557, 18 
Sup. Ct. 445, 42 L. Ed. 853; Bauman v. Ross, 167 U. S. 548, 17 
Sup. Ct. 966, 421 L. Ed. 270. 

Congress, in the exercise of its undoubted power, passed an act 
approved August i, 1888, 25 Stat. 357, c. 728 [U. S. Comp. St. 1901, 
p. 2516], enacting that: 

"In every câse in which the Secretàry of the Treasury or any other officer 
o( the govèrninent has beeû, or heréafter shall be, authorizefl to procure real 
estate fortheierection of a public building, or for other public uses, he shall 
be, andhereby is, authorized to acquire the same for the United States by 
condamnation ui^der Judiclal process, whenever in his opinion it is necessary 
or advantageous to thfe government tO;do so. And the United States Circuit 
or District Courts of the district whereln sueh real estate Is located, shall 
hâve Jurisdiction of proceedlngs for such condemnatlon, and it shall be the 
duty of the Attorney General of the United States, upon every application of 
the Secretàry of the Treasury under thia act, or such other olficer, to cause 
proceedings to be commenced for eondemnation within thirty days from the 
receipt of the applicatioh at the Department of Justice," 

By section 2 of the act it is provided that: 

"The practice, pleadings, forms, and modes of proceeding In cases arislng 
under the provisions of thîs act, sh^ll conform, as near as may be, to the 
practice, pleadings, forms, and proceediqgs çxisting at the time in lilie causes 
iu the courts of record of the state within which such Circuit or District 
Courts are held, any rule of court tb thé ccintrary notwithstanding." 

There is a corresponding provision of the Revised Statutes, § 914 
[U. S. Comp. St. 1901, p. 684], reading as follows: 

"The practice, pleadings, forms, and modes of proceeding In civil causes 
other than equity and admiralty causes, in the Circuit and District Courts, 
shall conform, as near as may be, to the practice, pleadings, forms, and modes 
of proceeding existing at the tlme in like causes in the courts of record of the 
state within which sald Circuit or District Courts are held, any rule of court 
to the contrary DotwithBtanding." 

, The gênerai rule, as expressed in the Revised Statutes (Rev. St. 
.§§ 566, 648 [U. Si Compj St. 1 901, pp. 461, 525]), is that the trial of 
issues of fact in actions at law, both in the District Court and in 
the Circuit Court, ''shall bë by Jury"; by which, said the Suprême 
Court in Chappell. v, United States, 160 U. S. 513, 16 Sup. Ct. 402, 
40 h. Ed. SIC, "is evidently meant a trial by an ordinary jury at 
the bar of the court. Congress' has not itself provided any peculiar 
mode of trial in proceedings for the eondemnation of lands for public 
uses. The direction iu' Act: Aug. I, 1888, c. 728, § 2, ^5 Stat. 357 
[U. S. Conip. St. 1901, p. '2517], that such proceedings shall con- 
fbrm' 'as near as may be' to those 'in the courts of record of the 
state,' is not to be construed as creating an exception to the gênerai 
rule of trial by an ordinary jury in a court of record, and as requiring, 
by way either of preliminary, or of' substitute, a trialby a différent 
jury, not in a court of record, nor in' thé présence of any judge. Such 
a construction would unnecessarily and unwisely incumber the ad- 
ministration of justice in the éOurts of thé United States." More- 
over, we do not find the Hawaiian statutes to be as claimed on the 
part of" couhsel for plaintifif . The first, fifth, and sixth sections of 
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the act of Congress of April 30, 1900, 31 Stat. 141, 142, c. 339, to 
provide a government for the territory of Hawaii, are as follows: 

"Section 1. That the phrase 'laws of Hawaii,' as used In thls act without 
qualif yliig words, shall mean the Constitution and laws of the Republlc of 
Hawaii in force on the twelfth day of August, eighteen hundred and ninety- 
elght, at the time of the transfer of the sovereignty of the Hawaiian Islands 
to the United States of America. The Constitution and statute laws of the 
Kepubllc of Hawaii then in force, set forth in a compilation made by Sidney 
M. Ballon under the authorlty of the Législature, and publlshed In two vol- 
umes, entltled 'Civil Laws' and 'Pénal Laws,' respectively, and in the Session 
Laws of the Législature for the session of eighteen hundred and ninety-eight, 
are referred to in thls act as 'Civil Laws,' 'Pénal Laws,' and 'Stesslon Laws.' " 

"Sec. 5. That the Constitution, and, except as herein otherwise provided, ail 
the laws of the United States which are not locally inapplicable, shall hâve 
the same force and effect wlthin the said territory as elsewhere in the United 
States: provided, that sections eighteen hundred and fifty and eighteen hun- 
dred and ninety of the Revised Statutes of the United States shall not apply 
to the territory of Hawaii. 

"Sec. 6. That the laws of Hawaii not inconsistent with the Constitution or 
laws of the United States or the provisions of this act, shall continue in force, 
subject to repeal or amendment by the Législature of Hawaii or the Congress 
of the United States." 

The chapter of Ballou's Civil Laws on the subject of eminent do- 
main — commencing with section 1542 and ending with section 1560 — 
contains varions provisions that are not inconsistent with the Con- 
stitution or any law of the United States, ail of which, where ap- 
plicable to the présent case, are made controlling by the above-quoted 
provisions of the act of Congress of April 30, 1900, 31 Stat. 141, 142, 
c. 33g. But those provisions of Ballou's Civil Laws on the subject 
of eminent domain, conferring on the Circuit Court of Hawaii "power 
to try and détermine ail actions arising under this act, subject only 
to an appeal to the Suprême Court in accordance with law" (section 
1546, Ballou's Civil Laws), and the "power to détermine ail adverse 
or conflicting claims to the property sought to be condemned and 
to the compensation or damages to be awarded for the taking of the 
same" (section 1552, Id.), are inconsistent with the above-quoted 
provisions of the act of Congress of August i, 1888, 25 Stat. 357, 
c. 728 [U. S. Comp. St. 1901, p. 2516], conferring upon the United 
States courts jurisdiction of actions for the condemnation of land 
for the use of the United States. Sections 1546 and 1552 of Ballou's 
Civil Laws of Hawaii are therefore inapplicable to the présent case. 
Nor is there found in any of the provisions of those laws, on the 
subject of eminent domain, any provision expressly requiring actions 
for condemnation of land for public use to be tried without a jury, 
but the concluding words of the chapter on the subject are that 
"where not expressly provided in this act the procédure shall be the 
same as in other civil actions." The chapter on "Civil Procédure in 
Courts of Record" provides that civil actions shall be commenced 
by filing a sworn pétition (section 1215). Section 1223 thereof pro- 
vides for the appearance of the défendant, and prescribes two forms 
of answers, one admitting the allégations of the pétition, which shall 
"form an issue of law to be determined by the court," and the other 
denying the truth of the facts stated in the pétition, which shall "form 
an issue of fact to be determined by the jury." 
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The propçr conclusion to be drawn from thèse provisions is that 
by thç Hawaiian statutç itsçlf an issue of fact in respect to the value 
oi land sought to be taken by the United States in the exercise of the 
power 01 eminent domain shall be tried by a jury. 

The judgment is reversed, and the cause remanded to the court 
below fof a new trial. 



McOUNE V. ESSIG et ux. 

(Circuit Court of Appeals, Nlnth Circuit May 4, 1903.) 

No. 924. 

1. Removai. Of Causes— FEDERAL Question. 

A suit by the daughter of a deceased homestead settler to recover an 
interest In the land, whlch after hls death was patented to his wido-w 
under the homestead law, necessarily Involves a construction of such law, 
whlch alone déterminés the rlght in which the widow took title, and is 
removable 6n that ground. 
a. Public Lands—Homestkads— Title Conveybd bt Patent to Widow. 

A homestead settler has no devlsable or descendible interest in the land 
untll he bas completed the term of résidence required to entitle him to 
make final proof, and In case of bis death before that time the patent 
to his widow, who complètes the résidence and makes the final proof, 
conveys the land to her absolutely, and no interest therein passes to the 
children of her deceased husband. 

Appeal from the Circuit Court of the United States, for the Eastern 
Division of the District of Washington. 
For opinion below, see Ii8 Fed. 273. 

Merritt & Merritt, for appellant. 
Graves & Graves, for appellees. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Jùdge. William McCune and his wife settlec? 
upon a quarter section of land in Lincoln county, Wash., under the 
homestead law of the United States, and on April 4, 1884, he filed, 
in the proper district land office, a claim to said land as a homestead. 
In the same year he died intestate, his widow, Sarah McCune, and 
his daughter, the appellant herein, surviving him. On December 17, 
1889, Sarah ^McCune, then Sarah D.onahue, made proof in the land 
office of full compliance with the requirements of the homestead law, 
and on March 6, 1891, a patent was issued to her therefor, granting the 
said land to hef, "to hâve and to hold the said tract of land, with 
the appurtenances thereof, unto tjie said Sarah Donahue, and to her 
heirs and aSsigns, forever." Subsequently she conveyed the land to 
the appellees. The présent suit is brought by her daughter to estab- 
lish a claim to an undivided one-half interest in the land, on the 
theory that, althôugh the patent was issued to her mother, the home- 
stead was, by virttie of the law of Washington, community property, 
and William McCtine, before making final proof and before com- 
pleting his résidence, had a vested, inchoate, or ëquitable title to the 

H 2. See Public Lands, vol. 41, Cent Dig. § 75. 
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iiomestead, and that upon his death his right or equity descended în 

equal shares to the widow and to the appellant according to the law of 
the State in which the land is situated. The Circuit Court held ad- 
versely to this contention. 

On the appeal the question is presented whether the cause was re- 
movable from the state court to the Circuit Court of the United 
States. It is contended that no fédéral question is involved in the 
controversy, for the reason that, the patent having issued to the 
widow of William McCune, the only question involved is one of the 
construction of the statutes of descent of the state of Washington. 
We think the true controversy in this case concerns the construction 
to be given sections 2291 and 2292 of the Revised Statutes [U. S. 
Comp. St. 1901, pp. 1390, 1394]. The first of thèse sections pre- 
scribes the conditions under which land may be entered under the 
homestead law, and déclares that "no certificate, however, shall be 
given or patent issued therefor until the expiration of five years 
from the date of such entry; and if at the expiration of such time, 
or at any time within two years thereafter, the person making such 
entry ; or if he be dead, his widow ; or in case of her death, his heirs 
or devisee; or in case of a widow making such entry, her heirs or 
devisee, in case of her death, proves by two crédible witnesses that 
he, she, or they hâve resided upon or cultivated the same for the term 
of five years immediately succeeding the time of filing the afïidavit, 
and makes afïidavit that no part of such land had been alienated ex- 
cept as provided in section twenty-two hundred and eighty-eight, that 
he, she, or they will bear true allegiance to the government of the 
United States ; then, in such case, he, she, or they, if at that time 
citizens of the United States, shall be entitled to a patent as in other 
cases provided by law." Section 2292 further provides : "In case 
of the death of both father and mother, leaving an infant child or 
children under twenty-one years of âge, the right and fee shall inure 
to the benefit of such infant child or children." The statute expressly 
authorizes the issuance of the patent to the widow of the deceased 
homestead settler. It makes no provision for the children of such 
settler, and in its terms contains no récognition of any right initiated 
by him. The question presented is whether or not the widow was a 
donee in her own right of the land from the United States. If she 
wère such donee, the statutes of the state of Washington were power- 
less to divest her of her interest or to charge with a trust the title so 
patented to her. The whole case turns on the construction of the 
homestead act, and clearly exhibits, in our opinion, ground for remov- 
ing the cause to a court of the United States. The law of the state 
of Washington governs the descent of lands lying within the state, but 
the question hère is whether there had been any descent of land. 
That question dépends on the nature of the estate which the widow of 
William McCune took in the land by virtue o;' her compliance with 
the homestead law, and the patent which issued to her. 

Counsel for the appellant rely upon Gold Washing & Water Co. 
V. Keyes, 96 U. S. 199, 24 L,. Ed. 656; Romie et al. v. Casanova, 91 
U. S. 379, 23 h. Ed. 374 ; McStay et al. v. Friedman, 92 U. S. 723, 23 
h. Ed. 767; Hoadley v. San Francisco, 94 U. S. 4, 24 L. Ed. 34; 
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BJackburn V. Portland Gold Miïiing Co., 175 U. S* 571, 20,Sup. Ct. 
222, 44 Li Ed. 276 — as support,ing;the doctrine that, after the United 
States has parted with its title to land, any dispute concerning the 
same which does not bring in question the validity of the grant pré- 
sents no fédéral question, and they assert that in this case they make 
no question of the validity of the grant to the widow of William 
McCune, but they contend that the question whether she took the 
bénéficiai interest as well as, the légal title dépends upon the effect 
to be given to the state statutes, and not upon the acts of Congress. 
None of thç. décisions so cited applies to the case which we hâve before 
us. The case chiefly rçlied upon is Hoadley v. San Francisco. In 
that case the grant was ofthe right and title of the United States to 
lands within the corporate limits of the cjty of San Francisco. It was 
a grant to the city and to it? successors for certain benefiçiaries. Hoad- 
ley claimed to be one of the benefiçiaries, and the court said that the 
question involved "did not arise under the iaws of the United States, 
but under the ordinances of the city as ratified by the act of the Légis- 
lature." In that case the trust was expressed in the grant. The only 
question before the court was, who were the benefiçiaries? We agrée 
with the Circuit Court that an apt rule is found in the opinion of the 
Suprême Clpurt in the case of Wilcox v. McConnell, 13 Pet. 517, 10 
L,. Ed. 264, in which the court remarked : 

"We hold the triie prlnciple to be thls: that whenever the question In any 
court, state or fédéral, Is whether a title to land which had once been the 
property of the tlnlted States has passed, that question must be resolved by 
the Iaws of the United States; but that whenever, according to those Iaws, 
the title shall hâve passed, then that property, llke ail other property In the 
state, Is subject to the state législation, so far as that législation is consistent 
with the admission that the title passed and vested according. to the Iaws of 
the United States." 

The Suprême Court entertained jurisdiction of similar cases in 
Bernier v. Berniçr, 147 U. S. 242, 13 Sup. Ct. 244, 37 L. Ed. 152, and 
Hutchinson Investment Co. v. Caldwell, 152 U. S. 65, 14 Sup. Ct. 504, 
38 h. Ed. 356. We find no error in the ruling of the Circuit Court in 
refusing to remand the cause to the state court. 

Nor do we find error in the conclusion which was reached by the 
Circuit Court on the merits of the case. The estate granted to a home- 
stead settler is granted on conditions précèdent. Thèse conditions 
are résidence for the requirgd time, cultivation, and final proof. Until 
ail of thèse conditions are complied with, the law gives him no more 
than the right of possession. It provides that, in case of his death 
before the completion of the conditions, his widow shall hâve ail the 
rights whiçh he would hâve had. His right is extinguished by his 
death, and she, in virtue; pf the fact that she is his widow, is designated 
as the donee of the land. The statute provides for the rights of the 
children only in case of the death of both father and mother before the 
final proof and déclares that the right and fee shall inure to the benefit 
of such children. In Bernier v. Bernier, 147 U. S. 246, 13 Sup. Ct. 
244, 37 E. Ed. 152, the court held that if tlie homestead entryman die 
a widower, without acquiring patent, the right to complète the proof s 
and acquire the patent passes to ail his children, as well to those who 
are adults as, to those who are infants. That conclusion was reached 
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by construing togethef both section 2291 and section 2292. In the 
course of the opinion the court remarked that the object of the sec- 
tions in question was "to provide the method of completing the home- 
stead claim and obtaining a patent therefor, and not to estabHsh a Une 
of descent or rules of distribution of thé deceased entryman's estate." 
This expression of the opinion is rcHed upon by the appellant as au- 
thority for the contention that the title so granted under the home- 
stead law was not intended to. be free from the control of the state 
statutes of descent, but we find in it no such meaning. The court in 
that case recognized the right of ail the surviving children of the entry- 
man. to share equally in the homestead, but so held, not out of con- 
sidération of a state statute of descent, but on account of the meaning 
of the two sections so quoted from the homestead law ; in other words, 
the court applied and gave force only to the homestead law as it was 
expressed, and very correctly observed that it was not the purpose of 
the homestead law to establish a line of descent or rule of distribution, 
but it was to détermine who were the grantees of the government and 
who were entitled to receive the patent therefor. 

The case of Hall v, Russell, loi U. S. 503, 25 L. Ed. 829, is, we 
think, directly in point. That was a case which involved the construc- 
tion of the donation act, an act in which the terms of the grant are 
much stronger than in the case of the homestead law, the language 
thereof being : "There shall be, and hereby is, granted ;" the grantee 
being any qualified settler or occupant of the public lands "who shall 
hâve resided upon and cultivated the same for four consécutive years, 
and shall otherwise conform to the provisions of this act." It further 
provided that, if a settler died before the expiration of the required 
four years of continued possession, ail his rights should descend to 
his heir at law, including his widow. The court held that, until such 
settler was qualified to take, there was no actual grant of the land, and 
that if such a settler should die after a résidence thereon of less than 
the required four years he had no devisable interest therein. 

The appellant invokes the doctrine of relation as it is expressed in 
Shepley v. Cowan et al., 91 U. S. 330, 23 L. Ed. 424. In that case 
the court held that where a state seeks to sell land as part of the lands 
included in a grant to it, and a settler seeks to acquire a right of pré- 
emption to the same land, the party taking the first initiatory steps, 
if tlae same hâve been followed tip to patent, acquires the better right, 
and that the patent relates back to the date of the initiatory act and 
cuts ofï ail intervening claims. That doctrine has no application to 
the facts of the présent case. There were no rival claims to the land 
which was included in the homestead which was granted to the widow 
cf William McCune. Hef right was not adverse to that of her hus- 
band. By wtue of the f act that both were settlers on the land for 
the purpose of obtaining a homestead, and her husband died before the 
conditions of the grant were complied with, she became the donee of 
the title. Her husband had nothing to which the doctrine of relation 
could apply. 

In the case of Shepley- v. Cowan the court referred to its previous 
décision in Gibson v. Chouteau, 13 Wall. 100, 20 X. Ed. 534, where the 
doctrine of Telation was thus defined : 
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"By the doctrine of relation is meant that principle by whtch an act done 
àt one tlnje i? cpnsidered by a fiction of làw to liave been done at some anté- 
cédent pejribd. It Is usually applied where several jiroceedings are essential 
to complète tipaïtlcular transaction, sûch as conveyance or deed. The last 
proceeding whieli consummates the coBveyançe is lield, for certain purposes, 
to take efEect by relation as of the day when the flrst proceeding was had." 

Of what avail would it be to the appellant in this case to invoke 
that doctrine, and to assert that the patent whicb issûed to the widow 
of McCunetook effect by relation at the time when the settlement was 
made by hifh? Conceding that it relates back to, and takes effect at, 
that date, it can nevertheless detract nothing from the effect of the 
widow's title. Her title, as well, relates back to the initiatory act, and 
for her benefit only, and not for the benefit of the heirs of the deceased 
entryman. McCune never received a grant from the United States, 
nor acquired any interest in the land which could descend to his heirs. 
The Suprême Court of Washington has never applied the doctrine of 
relation to a case such as that which is now under considération, nor 
has that court held the land acquired under the homestead laws of the 
United States to be community property in any case where the hus- 
band and%ife resided thereon for a shorter time than the period re- 
quired by those laws in order to acquire title. 

In Kromer v. Friday, lo Wash. 621, 39 Pac. 229, 32 L. R. A. 671, 
Kromer had made an entry upon land of the United States under the 
homestead àct, and settled on the same, together with a woman whom 
he married after he had made final proof ând received the final certifi- 
cate, but before the issuance of the patent. It was held that the 
patent vested the title in the community, but the court ruled in that 
case that the fact that the marriage ceremony was performed under 
those circumstances was not proof that the settlers had not been mar- 
ried at the time of the settlement. 

In Bolton v. La Camas Water Co., 10 Wash. 246, 38 Pac. 1043, t^e 
husband and wife established a homestead and lîved thereon six years, 
when the wife died. Final proof was made later by the husband, and 
patent issued to him. The husband thereafter married a second wife. 
It was held that the husbarîd, upon the issuance of the patent, took 
the full légal title, and upon his conveyance of the land to a grantee, 
who was ignorant of the eqùities of the first wife's heirs, both the légal 
and équitable titles would pass. 

In Ahern v. Ahern et al. (recently decided by the Suprême Court of 
Washington) 71 Pac. 1023, it appeared that Ahern and his wife made 
a homestead entry, lived thereon, and compHed with the rules and 
régulations relating to homesteads, for more than six years. After 
the wife's death the husband made final proof, and subsequently re- 
ceived a patent. It was held that, the équitable title having vested in 
the community befoire the wife's death, the légal title also vested in the 
community, aiid the court afiirmed the rule in Kromer v. Friday, that 
land so acquired is taken by purchasc by reason of the settlement and 
improvements thereon iri which both husband and wife participated, 
and is consequently community property. 

In Harris v. Harris, 71 Cal. 314, i2'Pac*'274, an unmarried woman. 
after acquiririg thè initiatory right' to: pre-empt certain public land of 
the United States, married, andduring her marriage paid the gov-^ 
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ernment price for the land, and receîved a patent therefor. It was 
held that the property so acquired became her separate estate, and 
was not community, and this irrespective of the fact that the money 
may hâve been paid ont of the community property. The court said : 
"Can the husband say that he obtained an Interest In the pre-emption 
elaim prier to the certiflcate of purchase by reason of the payment wlth his 
consent of money of which he had the eontrol? Such a claim would seem to 
be invalld, because the express or implied agreement that he should hâve such 
an Interest would be in fraud of the United States statute." 

In Labish v. Hardy, y-j Cal. 327, 19 Pac. 531, it was held that a 
joint occupancy by husband and wife of land in the town of Santa 
Cruz, which terminated by the death of the wife 10 years before the 
act of Congress to quiet title to lands in said town, approved July 23, 
1866 (14 Stat. 209, c. 211), would not constitute the land community 
property as against the grant made by the town to the husband as a 
bona fide occupant at the time of the passage of the act. 

We fînd no error in the rulings of the Circuit Court. The judgment 
is afifirmed. 



OHESAPEAKE SHOE 00. v. SELDNER. 

(Circuit Court of Appeals, Pourth Circuit. May 5, 1903.) 

No. 474. 

1. Bankbdptct — Orders — Procbédings for Review. 

An appeal duly taken from an order in bankruptcy may be treated by 
the appellate court as a pétition for revision, where only a question of 
law Is presented, and the latter is the proper mode of review. 

2. Samk— CoHDiTiONAL Sale— Uneecorded Contract. 

An unrecorded contract of conditional sale, which under Code Va. 1887, 
c. 109, as amended, Is void as to creditors of the vendee who, but for the 
writing, "would hâve had title to the property or the right to subject it 
to their debts," is void as against the vendee's trustée in banliruptcy, 
even eoneeding that the statute should be consti-ued as for the benetit 
of lien creditors only, since the filing of the pétition in bankruptcy opér- 
âtes as a séquestration of ail the bankrupt's property for the beneflt 
of his gênerai creditors, and places them in the position of attaching cred- 
itors. 

8. Bamb— Property Vesting in Trustée. 

The provision of Bankr. Act July 1, 1898, § 70a, 30 Sitat. 565, c. 541 
[U. S. Comp. St. 1901, p. 3451], whieh vests a trustée with. "the title of 
the bankrupt" to ail property which he could hâve transferred or whieli 
might hâve been levied upon and sold under process against him, iu- 
cludes ail property to which the bankrupt had title as between himself 
and his creditors. 

4 Baub — Property Held by Mbrchant on Consignment— Virginia Statute. 
Under Code Va. 1887, § 2877, which provides that if any person trans- 
act business as a trader in his own name (excepting auctioneers and 
commission merchants) "ail the property, stock and choses in action ac- 
quired or used in such business shall, as to the creditors of any such 
person, be liable for the debts of such person," the trustée in bankruptcy 
of a merchant doing business in his own name takes title to ail the stock 
in his store, including goods held by him on consignment, to' which he 
did not hâve title as between himself and the consigner. 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, in Bankruptcy. 
122 P.— 38 
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Edward -!k.Baîrd, Jr., for appellaiit. • 

P, A. Agelasto, for âppellee. •■ ' 

BeforeGOFF and SIMONTON, Circuit Judges, and McDOW- 
ELL, District Judge. , , 

McDOWELL, District Judge. ' On July 14, 1902, involuntary pro- 
ceedings in bankruptcy were cpmmenced by the creditdrs of one 
Small, a retail shoe dealer of ISJoHoïk, Va., in the United States Dis- 
trict Court for the Eastern District of Virginia, and Small was duly 
adjudicated a bankrupt. On July 31, 1902, the Chesapeake Shoe 
Company, wholesale dealers in shoes, filed its pétition setting up a 
claim of ownership to a lot of shoes, invoiced at something over 
$1,000, which had been in the possession of Small under a contract 
alleged to be a mère consignnient contract, and which the bankrupt 
court had put into the possession of Seldner as receiver. Upon 
the filing 6i this pétition, with whîch were filed as exhibits the con- 
tract between the shoe company and Small, and an invoice of the 
shoes, the matter was referred to the référée. The référée reported 
adversely to the claim pi the shoe company. Exceptions to this report 
were filed, and on October 21, Ï902; the judgè of thè District Court 
overruled the exceptions. Within 10 days thereafter the shoe com- 
pany filed its pétition for an appeal from the said order, an assignment 
of errors, and an appeal bond. On October 31, 1902, the appeal was 
granted and citation isjstied, returnable November' 25, 1902. The 
record w^s filed in this court on November 24, 1902. On January 
24, 1903, the shoe company filed hère a pétition praying that its ap- 
peal be treated as a pétition for revision under section 24b, Bankr. 
Açt July I, 1898, 30 Stat. 553, c. 541 [U. S. Comp. St. 1 901, p. 3432]. 

Considération is first demanded of a niotion mâde iri behalf of the 
trustée and, receiver t^t the appeal be dismissed. ; The ground of 
this motion is that the judgment appealed from is not appealable 
under the terms of the act. We think it unnecessary to discuss the 
much-dis'puted question as to itteaning of the word "claim" in the 
third clause of section' 25a. ' See i Fed. Stat. Arin. 602, note. The 
appeal may, on authority and in reason, be treated as a pétition for 
revision, vvithout préjudice to the opposing party. A question of law 
alone is prèsented by the appeal. See In re Abrâharti, 35 C. C. A. 592, 
93 Fed. 783! inre Wor,ç«i,étér Cdunty, 42 C. C. A.'637, 102 Fed. 808; 
Fisher y. Cushnian, 43 Ç. C. A. JsSi, ji'03 Fed, 860, ^l L. R. A-' 292 ; 
Rodgers v. Ramseur (In re Whitener) 44 C. C. A. 434, 105 Fed, 187, 
.188; I Fed. Stat. Ann.,, note p. 600, ; • '/ 

The contract between the petit'iôMèr and Small reads as foUows: 

"This agreeinent between the CUegapealiç Shoe. Company of IÇaltimore, Md., 
Iiarty of the flrst part, and John F. Small, of Norfplk, Va., party of thé second 
part, witnesseth; , . , i , . : „ 

"First. The pajcty of the flr^t, part agreséa to coasign to the party bt the 
second paxtja ^tofik of its boots and ^hoes on the foUowlrig terms and condi- 
tions: , , ,' • . , , . -, ,, , ,, ' ,'^; ,, ', , , _" ,, . , 

"Second. The party of the second part shàll keep tbie sald consigned stock 
Insured ta the naifie of and for the benefltiOf the. sald party of the flrst, part, 
to its full value, and shall forward thjB policy or policies of such Insurance to 
the party of the first part 
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"Thlrd, The said party of the flrst part shall hâve the r!ght to examine 
and Inventory said conslgned stock whenever It may elect so to do. 

"Fourth. The said party of the second part agrées to lieep separate and 
intact ail moneys arising from the sales from said conslgned stock, and shall 
render a statement on the Monday of each week, and shall remit with the 
said statement a cheek for the invoiced value of such portion of the said con- 
slgned stock which has been sold or otherwise disposed of. 

"Fifth. It is hereby agreed and expressly understood that the entire com- 
pensation of the said party of the second part for its services in connection 
with the sale of such conslgned goods shall be the net différence between the 
priées obtained from such sales from said stock and the priées as invoiced 
by the said party of the first part. 

"Sixth. ïhe said party of the first part agrées to replenish said conslgned 
stock from time to time as may be deemed necessary or advisable by said 
party of the first part. 

"Seventh. This agreement shall remain in force and effect untll .Tuly Ist, 
1902, or it may be terminated by either party hereto by giving a writteii 
notice to that efCect thirty days prior to such termination, in which event 
said party of the second part agrées either to retain and pay cash for said 
conslgned stock or ship same promptly, in good order and condition, freight 
prepaid, to the party of the first part. 

"Eighth. The party of the first part reserves the right, in the event of the 
termination of thIs agreement, to reject any and ail of such consigned goods 
as may be in the possession of the party of the second part at the time of the 
termination of this contract, which may be shop-worn or unsalable. 

"In witness whereof the parties hereto hâve hereunto afiixed their hands 
and seals this 28th day of February, 1902." 

The Virginia statutes bearing on this case are as follows: 
Section 2462, c. 109, Code 1887, as amended by Acts 1893-94, p. 422, 
c. 362, reads in part: 

"Bvery sale or contract for the sale of goods or chattels whereln the title 
is reserved until the same be paid for In whole or in part, or the transfer of 
title is made to dépend on any condition, and possession be delivered to the 
vendee, shall, in respect to such réservation and condition be void as to cred- 
itors of ♦ * * such vendee until such sales or contract be in writing 
• • ♦ and a mémorandum of said writing * • • be docketed," etc. 

Section 2472, c. 109, Code 1887, reads in part: 

"The words 'créditer' * • • where used In any previous section of this 
chapter, shall not be restricted to the protection of the creditors of * * * 
the grantor, but shall extend to and embrace ail creditors * • • who, but 
for the deed or writing would hâve had title to the property conveyed, or a 
right to subject it to their debts. • * •" 

Section 2877, Code 1887, reads : 

"If any person transact business as a trader, with the addition of the words 
'factor,' 'agent,' 'and company,' or 'and Co.,' and fall to disclose the name of 
his principal or partner, by a sign in letters easy to be read, placed cou- 
spicuously at the house whereln such business is transacted, and also by a 
notice published for two weeks In a newspaper (if any) printed in the city, 
town, or county whereln the same is transacted; or if any person transact 
such business in his own name, without any such addition; ail the property, 
stock, and choses in action acquired or used in such business shall, as to the 
creditors of any such person, be liable for the debts of such person. This 
section shall not apply to a person transacting such business under a license 
to him as an auctioneer or commission merchant." 

The contract between the petitioner and Small was never docketed, 
and Small did business as a trader in his own name. He was not a 
licensed auctioneer or commission merchant. Ail of Small's cred- 
itors are unsecured creditors "at large." It was contended in argu- 



596 122 FBEfÉiRAL REPORTER. 

ment that the cdntract hère doéà not évidence a sale on condition, 
but that it is a mère consignment contract, leaving the title to the 
consigned shoes in the petitioner. We find it unnecessary to con- 
strue the contract in this respect, since under either construction the 
action of the court below in holding that the shoes passed to the 
trustée was right. 

Treating the contract as an, unrecorded conditional sale, it was ar- 
gued that the sections of the Code quoted from chapter 109 do not 
nullify the condition except as to lien creditors. This contention is 
founded on the language used in section 2472 — "a right to subject it 
to their debts." The Virginia authorities are not entirely agreed as 
to this question. 2 Minor, Insts. (3d Ed.) 963 et seq. ; McCandlish 
V. Keen, 13 Grat. 637; Dulaney v. Willis, 95 Va. 609, 29 S. E. 324, 64 
Am. St. Rep. 815. But, if it be conceded that the creditors in vvhose 
favor the statute makes void the condition in an unrecorded con- 
tract are only creditors in a position to subject the property, yet 
under the bankrupt act the fîling of a pétition in bankruptcy is in 
efifect an attachment levied in behalf of ail the bankrupt's creditors. 
In International Bank v. Sherman, loi U. S. 403, 25 L. Ed. 866, 
decided under the act of March 2, 1867, 14 Stat. 517, c. 176, in which 
title was asserted in opposition to the assignée to property trans- 
ferred by the bankrupt after the institution of the bankruptcy pro- 
ceedings, it was said: "The filing of the pétition was a caveat to ail 
the world. It was, in effect, an attachment and injunction." In 
Mueller v. Nugent, 184 U. S. 14, 22 Sup. Ct. 275, 46 L. Ed. 405, it 
is said: "It is as true of the présent law as it was of that of 1867, 
that the filing of a pétition is a caveat to ail the world, and in effect 
an attachment and injunction." In Fraizer's Case, 9 Am. Bankr. 
Rep. 21, 117 Fed. 746, it is said: 

"The moment the petitioîi Is filed the proceedlng Is In rem. It, In legîil 
effect, sequesters ail of his [the bankrupt's] property interests for the benefit 
of ail his creditors, pari passu, as If seized under attachment or a writ of 
exécution. His whole estate passes înto custodia legis. Bo instante every 
creditor of the bankrupt becomes an adversary party in a légal proceedlng 
for the appropriation of the property of the bankrupt, and stands as a creditor 
seeking the aid of the court of exclusive jurisdiction." 

In re Pékin Plow Co., 50 C. C. A. 257, 112 Fed. 308, the contest 
was between the trustée in bankruptcy, representing creditors at large 
of the bankrupt, ànd a petîtiOner claiming under an unrecorded chat- 
tel mortgage. Counsel for the petitioner, contending that the word 
"creditor" as used in the Nebraska registry statute included only a 
judgment, exécution, or attachment creditor, argued that as the mort- 
gage was valid as between the mortgagor and the mortgagee it was 
enforceable notwithstanding thé institution of the bankruptcy pro- 
ceedings. The state court had construed the statute as was con- 
tended by counsel for the petitioner. The Circuit Court of Appeals 
said: 

"Conceding that such Is the true interprétation of the statute In question, 
it is not apparent how the petitioner Is; aided thereby. • • * The effect 
of the institution of such bankruptcy proceedlng is to forthwith sequester 
and appropriate ail the property of the bankrupt to the payment of his debts 
pro rata and equally. • • • By such a proceedlng the creditors 'are using 
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the courts of law and thelr procesaes for the collection of their debts,' a ûd the 
creditors thereby make an effectuai selzure of the property of the bankrupt. 

As therefore the trustée is the représentative of creditors, who are 
from the date of filing the pétition in bankruptcy, in effect, attaching 
creditors, and as the Virginia registry statute, at least as to such 
creditors, makes void the réservation of title in a conditional contract 
of sale, it follovvs that the bankrupt had title to the shoes, and that 
the trustée takes this title, if we consider the contract as a conditional 
contract of sale, reserving title. 

If the contract be considered as one merely of consignment, which 
did not pass title to Small, as between him and the petitioner, it is 
argued that the trustée does not get title to the shoes. This conten- 
tion is based on section 70a, Act July i, 1898, 30 Stat. 565, c. 541 
[U. S. Comp. St. 1901, p. 3451] : 

"The trustée • * • shall * * * be vested by opération of law with 
the title of the bankrupt, as of the date he was adjudged a bankrupt, * * * 
to * * * property which prior to the flling of the pétition he could by any 
means hâve transferred or which might hâve been levied upon and sold under 
Judicial process against him." 

The Virginia statute (section 2877, supra) does not in express 
terms déclare that the title of goods consigned to a trader doing 
business in his own name shall be vested in the trader. But its in- 
tent is clearly to make such goods the property of the trader quoad 
his creditors. In Hoge v. Turner, 96 Va. 632, 32 S. E. 291, the Court 
of Appeals, in stating the object of the Législature in enacting this 
statute, said : 

"The object was * • • to prevent any * • * évasion of ownersbiji 
and liabillty for debts in case of controversy, and to preclude the assertion 
of secret claims of ownership against creditors of him who bas conducted 
the business, possessed the property, and appeared to be its owner." 

Such' bèing the intent of the statute, it is difficult to construe it as 
having any other efïect than that given to the registry statutes. To 
ail intents and purposes, so far as his creditors' rights are concerned, 
this statute vests in the trader the title to the consigned goods. It 
precludes the assertion of secret claims of ovvnership by the consign- 
er. In other words, it avoids the title of the consignor and gives 
title to the trader. So construed, under the express terms of sec- 
tion 70a, Bankr. Law July i, 1898, 30 Stat. 565, c. 541 [U. S. Comp. 
St. 1901, p. 3451], the trustée is entitled to the shoes now in dispute. 

Having in view the intent of the Virginia statute, and the évident 
intent of the bankrupt law, the bankrupt court should not be astute 
to find in the bankrupt law a means of avoiding the object of the lavi'. 

It cannot be denied that the language of section 70a, cl. 5, in- 
cludes both the property which belongs absolutely to the bankrupt, 
and also that the title to which is by the various state registry statutes 
held to be in him quoad his creditors. But it is argued that section 
2877 of the Virginia statute is sui generis, not found in the statutes 
of other states, that its existence was unknown to Congress, and con- 
sequently that the case we hâve hère is not within the purview ot 
the act. But we do not find any warrant in the language of the act 
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for this contention. In the case at bar theshoes. could' hâve been 
transferrâd by Smâll, and they cbuld havte been levied Uport and sold 
under judicial process against him. In order to maintain the con- 
tention of petitîoner, it is necessary thatiwe find thàt-Small did not 
hâve title to the shoes. As the Virginia statute can only be con- 
strued as vesting title in Small, quoad his creditorsy this contention 
must fail. 

If the "title of the bànkrupt," in section. 70a, means title as be- 
tween him and a consignor or vendor, this section of the act is not 
only utterly inconsistent with the entire spirit of the law, but the 
numerous décisions holding that the trustée in bankruptcy takes title 
to property sold to the bànkrupt under unrecorded conditiona! con- 
tracts of sale must be held erroneous: The registry statutes of the 
States do not invalidate the title of the vendor by such a contract 
as between him and his vendee, but only as between the vendor and 
the creditors of the vendee. Quite aside from the violence done to 
the plain raeaning of the words, "title of the bànkrupt * * * to 
property * * * which might hâve been levied upon and sold un- 
der judicial process against him," clause 4 of section 70a would seem 
to make an end of the contention hère set up. The trustée takes 
"the title of the bànkrupt * * * to * * * property trans- 
ferred by him in fraud of his creditors." If the wofds "title of the 
bànkrupt" do not mean title as between him and his creditors, the 
language above quoted is meaningless. As between the bànkrupt 
and his fraudulént grantee, the bànkrupt has no title (Spencer v. 
Duplan Go. [C. C] 112 Fed. 638), and to give any effect, or even 
meaning, to clause 4 we must construe the words "title of the bànk- 
rupt" as meaning title as between the bànkrupt and his creditors. 

AfSrmed, 



TREBCE et al v. AMERICAN ASSOCIATION, Limited, et al. 

(Circuit Court of Appeals, Slxth Circuit May 18, 1903.) 

No. 1,148. 

1. Tax Balkb— Statutbs— Appeal— Debds— Vauditt. 

The provisions of Code . Tenn. 1858, c. 5, art. 4, relating to tlie sale 
of lands for dellnquent taxes, having been repealed by Acts 1873, p. 168, 
c. 118, providing a différent mettiod of procédure to be observed in mak- 
Ing tax sales, a deed for land sold for taxes after the act of 1873 took 
efCect, by proceedings Under the Code, was void. 

3. Same— Advbksb Possession— Voib Tax Dked— Got.or of Title. 

A tax deed which was vold by reason of the fact that the tax coUeetor 
proceeded under a repealed statute was a suflBclent assurance of title to 
confer title by adverse possession on the holder under the Tennessee 
seven-year statute of limitations. ' 

3. Samb— Adverse Possession bt Anothbr— Extknt. 

If a tenant be placed in possession of a tract of land, and no bounda- 
rles are inserted, limitlng the possession to a prescribed part of the tract 
owned or claimèd by the landlord, the possession of such a lessee would 

ir2. Tax deed as color of title, see note to Bartlett v. Ambrose, 24 0. C. 
A. 402. 
See Adverse Possession, vol. 1, Cent. Dig. S 462. 
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be a possession of the whole tract, although the land actually occupled 
mlght be but a small part thereof; but, if the lease be to a deflned part 
of tlie larger tract, the possession wlU net avail the landlord beyond the 
boundaries of the parcel claimed and held by the tenant. 

4. Same — Statbmbnts bt Court. 

Where, in ejectment, plalntifC attempted to establish a tenancy by 
déclarations of the tenant to Etrangers, purportlng to hâve been made 
many years before the tenant's death, and the court submitted such déc- 
larations and the facts and circumstanees tending to rebut the tenancy, 
and charged that the jury were not bound by the court'a view of the 
facts, and that they were the exclusive judges of the weight of the évi- 
dence, it was not errer for the court to state that it was bis opinion 
that the proposition that a tenancy exlsted had not been established. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

This is an action of ejectment. There was a jury, and verdict for 
the plaintifï, and judgment thereon. The défendant below has sued 
out this writ, and has assigned error upon the charge ôf the court and 
upon certain rulings upon questions of évidence. 

Jérôme Templeton, for plaintififs in error. 

Jesse L. Rogers and G. W. Montgomery, for défendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and WANTY, 
District Judge. 

LURTON, Circuit Judge. i. The plaintifï deraigned title from a 
grant to one S. C. Davis. The défendant claimed title under a tax 
sale and' deed purporting to convey the title of said Davis to one J. 
N. Treece, the ancestor of the défendant A. N. Treece, and by descent 
from said J. N. Treece. The land in question was assessed for the 
state and county taxes of 1872. The revenue collector reported the 
taxes as due and unpaid to the May term, 1873, of the circuit court 
for the county of Claiborne, and at that term there was a judgment 
of condemnation, and an order of sale issued to the said revenue col- 
lector, who, in his deed, recites that in obédience to said order of sale 
"said land was advertised for sale as required by law," and that he sold 
same at public, sale on the first Monday of July, 1873, and that J. N. 
Treece becàme the purchaser. The proceedlngs under which this 
sale was made were such as had been authorized by the Code of 1858, 
c. s, art. 4; the proceeding therein authorized having, before said con- 
demnation and sale, been repealed by the act of 1873, p. 168, c. 118, 
passed March 25, 1873, which provided a difïerent method of pro- 
cédure to be observed by the collector in makLng ail tax sales. The 
Suprême Court of Tennessee has construed the act of 1873 as, abso- 
lutely repealing the former provisions in regard to dehnquent taxes, 
and to make it imperative that ail tax sales after the act of 1873 took 
efïect should be made according to the requirements of that act. 
McRee v. McLemore's Heirs, 8 Heisk. 440; In re Powell, Tax Col- 
lector, 8 Heisk. 444. The tax sale not having been rhade in accord- 
ance with the provisions of the act of 1873, p. 168, c. 118, which was 
the only statutory provision in force authôrizing the sale of lands 
for delinquent taxes at the date of the proceetiings under which the 
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Davis land was sold, the deed by the collector to J. N. Treece vvas abso- 
lutely void, and there was no error in the instruction of the court to 
that effect. 

2. The tax deed being niill and void; thé plaîntiff's titie is confessedly 
good, unless the défendant has had an actual adverse possession for 
the fuli péripd of seven years, clain^ing Jind holdirtg urider spme assur- 
ance of title purporting to convey the fee. Shannon's Code of Ten- 
nessee, § 4456. The tax deed to J. N. Treece, the ancestor of plaintiff 
in error, though void as an instrument conveying the Davis title, is 
nevertheless an assurance of title under the Tennessee statute of limita- 
tions. East Tenn. Iron & Coal Co. y. Wiggin, 15 C. C. A. 510, 68 
Fed. 446; Hunter v. O'Neal, 4 Baxt. 494; Love's Lessee v. Shields, 
3 Yerg. 405; Sharp v. Van Winkle, 12 Lea, 15, 19. A possession 
held under such an assurance of title opérâtes to extend the possession 
to the boundaries as defined by it. The défendants rèlied upon an ad- 
verse possession within the boundaries of the tax deed for a time suf- 
ficient to defeat a recovery. To make out this défense, they relied up- 
on an alleged adverse possession held for J. N. Treece and continued 
under A. N. Treece by one Wm. Watson. There was évidence tend- 
ing to show that Watson was the grantee under a junior grant which 
interlappefd to a small extent upon the older grant to S. C. Davis, 
and that Watson took possession of the land inside this interlap in 
1860, and lived upon and cultîvated same continuously for many years, 
claiming and holding under his grant, so that when the Davis land 
was sold for taxes in 1873, and bought by J. N. Treece, the Watson 
grant had become the only légal title, so far as same interlapped with 
the Davis grant. There was also évidence tehding to show that while 
Watson had his western and northern lines run when he took posses- 
sion, and had éndeavored to place his fence upon his boundary lihe, 
by accident his fence was placed so as to include, possibly, 10 or 15 
acres ôutside the Unes of his grant, and within that part of the Davis 
grant not included by the interlap. There was also évidence tending 
to show that Watson, without any intention to take, claim, or hold any 
land outside his own grant, continued from 1860 to cultîvate the land 
so inclosed down to some timè between 1875 and 1879; supposing 
ail the time that he was within the lines of his own title. There was 
also évidence tending to show that, after J. N. Treece acquired the 
tax title to the Davis grant, he discovered that Watson's fences in- 
cluded land not inside his grant, and that Watson, upon being so ad- 
vised by Treece, agreed to holc^ for Treece, and as his tenant. The 
full évidence is not set out in the bill of exceptions, and it is not dis- 
tinctly stated what was the précise agreement between Watson and 
Treece as to whether he was to hpld only the land inclosed within his 
own fjelds for Treece, or to hold the land included iri Treece's tax deed 
for him, and as his tenant. There was very grave conflict as to 
whether Watson ever, in fact, ma:de any agreement with J. N. Treece 
cf any kind, and much évidence tending to show that down to the date 
of Watson's sale of his land, in 1886, he claimed ail of the land inside 
his inclosures as lând açtually included inside his own grant. Both 
J. N. Treece and Wm. Watson werè dead when this suit was started. 
The question is as to whether the court erred in its charge in respect 
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to the effect of this subséquent holding under the alleged agreement 
between Watson and Treece. 

That Watson's accidentai and unintentional possession of a strip 
of the Davis grant did not operate to start the statute against Davis, 
or give him any possessory right, however long such accidentai posses- 
sion might last, seems to be settled by the most récent of the Ten- 
nessee décisions upon this subject. Kirkman v. Brown, 93 Tenn. 476, 
27 S. W. 709. The prior case of Erck v. Church, 87 Tenn. 575, 11 
S. W. 794, 4 L. R. A. 641, announced quite a contrary rule, and is not 
referred to in Kirkman v. Brown. Being, however, a question of 
strictly local law, we deem it our duty to follow Kirkman v. Brown, 
as the most récent announcement. If the opération of the statute 
is dépendent upon what Judge Dickinson, in Erck v. Church, called 
the "mental status" of the trespasser, it is not strange that a change of 
"mental status" will render the possession adverse, even without notice 
to the owner of the land to be afïected. But this case does not involve 
a considération of the conséquence of a discovery by such accidentai 
occupier that he had overstepped his Hne, if he should thereafter con- 
tinue in possession with the secret purpose of barring the true owner. 
Watson and Davis did not occupy the relation of landlord and tenant 
as a conséquence of the unintentional occupation of a strip of the 
Davis land. Although, under the Tennessee cases, Watson's acci- 
dentai occupation did not start the running of the statute of Hmitations, 
he was nevertheless a trespasser, however accidentai and unintentional 
his occupancy. When Treece took his tax deed, purporting to con- 
vey to him Davis' title to the land in controversy, did he take posses- 
sion thereunder? Finding, according to the claim of défendants be- 
low, that Watson was in possession of a part of the land claimed by 
him, he induced Watson to attorn to him. As Watson was under no 
relation estopping him from disputing Davis' title or right to posses- 
sion, there is no good reason why he might not agrée to hold there- 
after for and under Treece. If Watson had been let into possession 
by Davis, or if, being accidentally in possession, he had agreed to hold 
under him, he would be under that sort of allegiance which would pre- 
vent him from becoming the tenant of another, claiming against Davis, 
without notice. That was not the case hère, and if the défendants 
could show that Watson agreed to hold under and for Treece, against 
Davis and ail others, there is no ground of estoppel which will prevent 
the usual conséquences of such an adverse holding upori the Davis title. 
Holtzman v. Douglas, 168 U. S. 278, 283, 18 Sup. Ct. 65, 42 L. Ed. 
466. The real question is as to whether Watson's subséquent tenancy 
under Treece is to be regarded as a possesion of the whole of the 
land included in Treece's tax deed, or as a possession adverse to Davis 
of so much only as was included within Watson's inclosures. 

The court was requested by the plaintiff in error to charge the 
jury as f oUows : 

"If William "Watson was In possession and had an inclosure on Mr. Treece's 
land, which he did not claim, ànd if Mr. Treece had a tax deed which tden- 
tlfied the tract of land to its boundaries, and William Watson agreed to hold 
that possession for Mr. Treece, whether he knew Mr. Treece's boundaries 
■or not, nothing else appearing, the possession from that date would be the 
possession of J. N. Treece to the boundaries of his tract" 
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This was declîried, and isi now assigned, as error. 

Instead of this, the court told the jury, in efïect, that, îf tHe agree- 
ment between Treece and Watson was limited to the ground in- 
closed (that is, if Watson onlyagreed to hold the strip of the Davis' 
grant inside his. own inclosures.for Treece, and as his land), his pos- 
session thei-eafter would not be a possession of the Daviè land gen- 
erally, but only of so much of it as was inside of his fence, and would 
hâve no other efïect, if held for sevôn years thereafter, than to givc 
to Treece title to the strip so held. But the court told the jury 
that if they should find that Watson agreed to hold the Davis tract 
for Treece, and for the purpose of claiming the whole for Treece, and 
did remain iin actual adverse possession of the part theretofore un- 
intentionally inclosed, claiming to be the tenant of the DaVis land 
for Treece, their verdict should be for the défendant, if such posses- 
sion was continued for thé full term of seven years after he became 
the tenant of Treece. The request which was refused plainiy means 
that if the jury shovild find that Watson had a part of the Davis land 
within his inclosures, and agreed, upon discovering that he had im- 
proved over his Une, that he would hold "tliat possession" for Treece, 
whether he knew the extent of Treece's claim or not, such possession 
of the Davis land inside his own old inclosures, and without any subsé- 
quent extension of his fenceSj or actual occupation of other parts 
of the Davis land, "would be the possession of J. N. Treece to the 
boundaries of his tract." This is not the law in Tennessee. Ross 
V. Cobb, 9 Yerg: 463; Brown v. Johnson, i Humph. 264; MassengiU 
V. Boyles, n Humph. 113; Kincaid v. Meadows, 3 Head, 188; 
Jones V. Chiles, 2 Dana, 28 ; EUicott v. Pearl, 10 Pet. 413, 443, 9 h. Ed. 
475 ; McClung v. Ross, 5 Wheat. 123, 5 L. Ed. 46. It is undoubted- 
ly true that an entry under an assurance of title, containing spécifie 
metes and bounds, there being no other adverse possession, gives a 
possession which is deemed to extend to the whole tract, though only 
a very small part is actually occupied. Hebard v. Scott, 95 Tenn. 
467, 32 S. W. 390; Ellicott V. Pearl, 10 Pet. 413, 9 L. Ed. 475 ; Coal 
Creek Co. v. Heck, 15 Lieà, 514, 516; Cowan v. Hatcher (Tenn. Ch. 
App.) 59 S. W. 689. 

The rule is admirably stated by Judge Neal in Cowan v. Hatcher, 
cited abovè, when he says : 

"A lease of a pièce of land by prôscrlbed boundaries wlthln a larger tract 
wlU not, even though entered upon and held, eflect a possession of any other 
part of the tract than such smâll pièce, and will not extend possession by 
construction to the boundaries of the larger tract, of which such smaller 
pièce Is a part. * » • But if a landlord settles bis tenant -without bounds 
upon a tract of land, he is In possession to the llmlts of the title papers 
under which he claims." 

In Ross V. Gobb, cited above, the jury were instructed— 

"That a possession by a tenant of part of the interférence covered by the 
1,000-acre grant would be a possession to the extent of the boundaries of 
that grant Although the lease to him was only 15 acres, It would be a 
possession taken by Blair by virtue of his graut" 

This was held to be error, and the judgment reversed; the court 
saying; 
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"A lease of fifteen acres, deflned by prescrlbed boundaries possessed by the 
lessee, would not be a possession of any other part of the tract than the 
fifteen acres. 10 Pet. 444, 9 L. Ed. 475. But if a lease was made of a tract, 
and no boundaries w«re Inserted circumscriblng the tenant, then a posses- 
sion under such a lease would be a possession of the whole tract, although 
the lessee might actually occupy only 15 acres." 

In Massengill v. Boyles, cited above, the circuit court instructed 
the jury that if^ 

"Gilmore obtained MassenglU's leave to extend hlS fence at the angle B, F, 
E, on the annexed plat, that the possession of Gilmore under Massengill 
would not avail Massengill any further than to the extent of his actual in- 
closure." 

This was held a correct charge, the Suprême Court saying: 

"If a tenant lease land by prescribed metes and bounds, the possession 
will not avail the landlord further than to the extent of the boiindary thus 
claimed and held by the tenant. If he rent a farm or a tract of land, and 
occupy but a part thereof, then the possession of a part Is the possession of 
the whole." 

There was no error in the charge of Judge Clark, nor in his refusai 
to give the charge requested. 

3. The défendants excepted to the action of the court in saying to 
the jury, "It ïs my opinion that the proposition that Watson ever 
held for Treece is not made out." While we quite agrée with the 
observation of the Suprême Court of Pennsylvania in Burke v. Max- 
well's Adm'rs, 81 Pa. 139, 153, that, "if the expression of an opinion 
upon the évidence becomes a matter of duty under the circumstances 
of the particular case, great care should be exercised that such ex- 
pression should be so given as not to mislead, and especially that it 
should not be one-sided," we are unable to bring ourselves to the 
conclusion that the trial judge exceeded the limit of his authority in 
this case. Both Watson and Treece were dead, and the tenancy of 
Watson for Treece was sought to be made out by alleged casual 
déclarations made by Watson to strangers, characterizing his pos- 
session, and purporting to hâve been made many years before Wat- 
son's death. Thèse déclarations were stated to the jury, as well as 
the facts and circumstances tending to rebut any such tenancy. After 
doing this, and after also instructing the jury very fully that they 
were not to be bound by the court's view of the facts, and that they 
were the exclusive judges of the weight of the évidence, the court 
did say to the jury that his judgment was that the plaintiff had not 
sufficiently made out his case upon this point. There was no ex- 
ception to the fullness or fairness with which the facts were stated, 
and, under the circumstances of this case, we think that no réversible 
error was committed in the expression of opinion covered by the 
exception. 

4. Certain other minor matters were assigned as error. They are 
without merit, and need not be stated in détail. 

Judgment affirmed. 
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FORTIBR et al. V. DELGADO & 00. 

(Circuit Court of Appeals, Filth Circuit. Marcli 24, 1903.) 

No. 1,190. 

1. Liens— Labobers' Privilège bnder L(0DI8iana Statute— Natdre dp Con- 

TKACT. 

Persons having contracta wlth a sugar refinery to welgh and load 
cane on cars for shlpment to the refinery at an agreed prlce per ton, 
and whp hlre and pay the laborera todo the work, are Indépendant con- 
tractors, and are not workmen or laborers on a plantation whose wages 
havé à spécial privilège on the crop under the laws of Louislana, nor 
clerks, seeretaries, or agents entltled to a privilège for their salaries 
against the property of the reflnlng company under such laws. 

2. Equitable Assignmbnt— Checks Drawn on Spécial Pond. 

The supeïintendent of a sugar refinery kept a distinct deposit in a 
bank, sépara te from hls gênerai account, on whlch he drew checks 
stamped "Cash Account" in payment of wages to laborers and other 
items of expense, as distliiguisbeâ from payments made In the purchase 
of cane, which were made by checks on his gênerai deposit. He drew 
two checks on the "cash account," upon which a second bank advanced 
the money to be used, and which was used, In the payment of laborers. 
Before such checks were presented for payment, a receiver was ap- 
polnted for the refinery company, who obtalned possesslo.n of the fund 
upon which they were drawn, which was sufflcient for their payment. 
Eeld, that under such clrcumstances the checks operated as an équitable 
asslgnment of so much of the spécial fund as was necessary for their 
payment 

Appeal from the Circuit Court of the United States for the East- 
ern District of Louisiana, 
In Equity. 

F. Rivers Richàrdson, R. L. Tullis, and Philip H. Mentz, for 
appellants. 

John Clegg, Lamar Q. Quintero, and James Legendre, for appel- 
lees. 

Before McCORMICK and SH^LBY, Circuit Judges, and NEW- 
MAN, District Judge. 

NEWMAN, District Judge. The case entitled as above, being 
an appeal from the Circuit Court for the Eastern District of Lou- 
isiana, brings to this court in one record the action of the Circuit 
Court on fîve intervening pétitions filed in the case of Alfred H. 
Morris against the Caflfery Sugar Refinery Company, which action 
of the Circuit Court was adverse to ail the petitioners, the court 
having confirmed the report of the spécial master finding against 
the claims of each of the interveners. Four of thèse intervening 
petitioners, whose claims were of the same character, were Flôrian 
Fortier, Henri Jullien, A. & L,. Delcambre, and Spencer B. Roane. 
The Caflfery Company, which was called, in Louisiana, a "central 
refinery," was placed in the hands of a receiver on the i8th of Janu- 
ary, 1902. The business of this company was to raise cane to some 
extent; also the purchasing of cane from the surrounding planta- 
tions, and the grinding and manufacturing the same into sugar and 
molasses. 
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The record shows that thèse several parties had contracts with 
the Cafïery Company to weigh and load cane on railroad cars for 
transportation and delivery to the refinery. The scales, derricks, and" 
machinery used for the purpose of weighing and loading the cane 
were fumished by the company, and the interveners operating them 
with laborers employed and paid by them, and for this they received 
^a fixed compensation of from S to 25 cents for each ton of cane 
handled. The spécial master found that ail the^e parties were inde- 
pendent contractors, and were not workmen arid laborers employed 
in working the plantations of the Cafïery Company, and whose vvages, 
under the laws of Louisiana, would hâve a spécial privilège on the 
crop. The spécial master also found against the contention that 
they were clerks, secretaries, or agents, whose salaries are privileged 
under the laws of that state, as to both the movables and immovables 
of the debtor. The conclusions of the spécial master were, on ex- 
ceptions thereto, coniîrmed by the Circuit Court, and we see no 
error in the action of the court as to either of thèse claims. The 
évidence seems to sustain the findings of the court as to thèse inter- 
veners. The action of the Circuit Court confîrming a report of the 
same spécial master, which was against an intervening pétition fîled 
by the State Bank of New Iberia, is brought to this court in the 
same record. 

The Cafïery Company operated three plantations, and among them 
one known as the "Pèeples Plantation." It further appears from 
the record that the money for the opération of this refinery was 
furnished by Delgado & Co., a New Orléans fîrm. It is shown that, 
in order to pay small bills, laborers' wages, etc., money was deposited 
from time to time in the St. Mary Bank, at Franklin, La. This money 
was placed in the St. Mary Bank by Hewitt Chapman, who was the 
gênerai manager of the refinery company, to be used by Lucius For- 
syth, Jr., who was superintendent and local manager for the company. 
On the afternoon of January i/th the State Bank of New Iberia 
cashed for Mr. Forsyth two checks, aggregating $3,550, drawn on the 
St. Mary Bank. The money was drawn to be used, and it was used, 
to pay laborers on the Peeples plantation. 

The intervening pétition of the State Bank of New Iberia set up 
substantially the above facts, and then claimed that the money in 
the St. Mary Bank was a spécial and particular fund, and that the 
drawing of the checks and their transfer operated as a légal and 
équitable assignment of the amount of money represented on the 
face of the checks on deposit to the crédit of the refinery company 
in the St. Mary Bank. The prayer of the intervening pétition was 
that out of the money on deposit in the St. Mary Bank the receiver 
be required to pay the petitioner's claim in préférence to ail other 
claims against the corporation, and that it hâve a decree that there 
had been an équitable assignment of so much of the fund on deposit 
as was necessary to pay the checks, and that the sum withdrawn from 
the payée bank by the receiver be declared subject to said checks, 
and that the receiver be ordered to apply said sum to their payment 
and extinguishment. This intervening pétition was by the Circuit 
Court referred to a spécial master. The report of the spécial mas- 
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ter embfâcès other matters, but so much of it as refers to this par- 
ticular daim is as follo^s: ' . ■ 

"The daim of the SUâte Bank of New Iberia for $3,550 hâs^beën estab- 
Ilshed by the proof s, ànd It Is allowéd as an ordinary unsecùred débt of the 
Gaffery Company. The facta with regard to thls clalm are as lollows: It 
appears from the proof that Luolus Forsyth, Jr., in hls.capacity as assistant 
manager of the Caffery Company, drew two cbecks, dated January 17, 1902, 
aggregatlng $3,550, on the St. Mary, Bank Of Franklin, payable tô hls own 
order, for the purpoSQ of obtairiing liibnéy to pay laborers on the Peeples 
plantation, -which weré cashed by the State Bank of New Iberia the same 
day, and the proceeds used by Forsyth to pay the laborers. At the tlme 
the checks were drawn there was a sufficient amount of money in the St. 
Mary Bank tO the crédit of the CafCery Company, and subject to the check 
of said manager, to pay the iame In full. But before the checks were pre- 
sented for payment by the State Bank of New Iberia the receiver was ap- 
pointed in this case, who obtained possession qî the whole fun^, leaving 
nothing In, the bank to pay them when pres'ented on the 20th of January, 
1902. It Is alleged In the pétition of .intervention of the New Iberia Bank 
that the ïtind in the St. Mafy Bank àgainst which the checks were drawn 
was a spécial fund placed there for the purpose of paying the wages of 
laborers and other current expense of worklng the defendant's plantations. 
Sueh averment, it seems, would be necessary to bring the intervener'S case 
wlthin the rUle established' by some of the proof s. Mr. Chapman, the prin- 
cipal and best-lnformed wltness examined on the point, says the money was 
placed in the St. Mary Bànk 'to pay any expenses that would corne, in the 
way of any small mlnor bills,' and, further testifying in answer to direct 
question on the point, he said: 'There was nothing spécial about it [the bank 
account]. It was for whatever mîght corne up in small blils, and so on, 
not labdr particularly.' If the checks had been presented tp the St. Mary 
Bank whlle the fund was' lU' Its, possession, It W-oûld, no doubt, hâve oper- 
ated as an assignment of the fUnd tOjthe Statè, Bânk to the amount of the 
checks, under the peculiar provisions of the state law, although the fund 
was not a. spécial one. Gordon & Gomllà v. Muchler, 34 La. Ann. 605. At 
the common law a check dr^wn against a particular fund, specially appro- 
priated to its payment, would also opéra té as an assignment of the fund. 
Citlzens' Bank of Loulsiftna y. .First National Bank, L. R. 6 H. L. 352; 7 
Moak, Eng. IJ. 56. But I flnd no case in thls country or in ïïngland, and 
none in the décisions of the Suprême Court of this state, which hords that a 
check drawn against à gênerai crédit opérâtes as an assignment of the 
crédit, unless notifled to thé debtor of the crédit. The gênerai rule outside 
of Louisiana is that the holder of a check or order or a draft has not even 
an action against the bank until after acoeptance. Bank v-. Millard, 10 
Wall. 152, 19 L. Ed. 897; St. Louis & S. R. K." Co. v. lohnston, 133 U. S. 574, 
10 Sup. et. 890, 33 L. Ed. *683. I have reàd the very able brief of Mr. 
Mentz, filed in support of the claim of the bank for ' équitable lien, with 
great care, and, while it appeals most strongly to my sensé of natural justice, 
I am unable to adopt bis vlews, under the state of the law as I find it. The 
brief is submitted with this report for the information of the court." 

The report of the master, adverse to the claim of the intervener, 
was confirmed in the Circuit' 'Court, and that décision is hère for 
review. '''■"'.■ . ' '"' 

It is undoubtedly true that a check drawn upon a général fund in a 
bank gives the payée no right of action against thé baiik until itis 
accepted, and it is also true that such a cheCk against a général 
fund would ilot operate as an assignment of thé' fund. So the ques- 
tion to be determined hère is as to the character ôf thé fund in the 
St. Mary Bânk. A part of the évidence of Mr. Chapman, the gên- 
erai manager of the Cafïery Compatiy, was as follows: 
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"Q, Was thlB money not kept there for the purpose of paylng Just sueh 
debts as Mr. Forsyth palû with thèse two checks? A. Tes, sir. He kept 
that separately, as near as I can remember, so as to keep tab on those ad- 
vances. Q. As I understand It, you had a fund In that bank on which 
checks might be drawn by Mr. Forsyth In order to pay just exactly the 
klnd of debt be pald on the 17th of January. Is that It? I mean to say 
the paying of wages? A. Yes, sir. AU small accounts, so as to keep tab 
and separate thèse two accounts^ — separate the adyances — so that I could 
keep tab on the différent accounts of expenditures. Q. So you had a fUnd 
set apart for that particular kind of debt? A. No; I sent a check up to 
him, and he set that apart. Q. Then he had a fund set apart for that 
particular kind of debt? A. Yes, sir; to pay thèse small amounts — petty 
cash, as you might say — usually about ?1,000. When he spent that $1,000, 
I would send him up another. I would send tiim a check for five or ten 
thousand dollars. He set aside about $1,000 to meet his petty cash accounts 
— small bills. Q. Am I to understand that he kept thls so-called 'Franklin 
cash account' In order to haye a spécial fund on which to draw to pay for 
such accounts as laborers? A. Not a spécial fund, He only separated it 
so I could keep tab on what he expended for cane and his petty cash. 
Q. But the fund was set apart? A. He set that apart. He did not set 
It apart, but simply dlvided It so 1 would know what he was doing — what 
his petty cash was, and what his expenditures for cane were. You know 
ail Uttle Incidental expenses around places like that are numerous — télé- 
phone bills, and anything like that. Q. Answer this gênerai question in 
your own way: How came he to draw checks stamped 'Franklin Cash 
Account,' and with that money to clear off the payroll on the Peeples plan- 
tation? A. Simply as I tell you, so that I could keep tab on what he 
was spending for advances on cane and clearing oft the pay roUs around 
the place there. They had no spécial tlme for paying off the laborers. lï 
a man was discharged, he would pay him ofC right then. It was simply 
to keep tab between the gênerai expenditures for cane and so on and his 
pay roU, from week to week." 

This fund in the St. Mary Bank was, in a sensé, a particular fund. 
The gênerai fund used by the Caffery Company was that which was 
obtained by drafts on Delgado & Co., who furnished the money for 
the opérations of the refinery. One spécial purpose for which the 
fund in the St. Mary Bank was to be used by Mr. Forsyth, the super- 
intendent, was to pay laborers ; and the money advanced by the New 
Iberia Bank to Forsyth was advanced for that purpose. Thèse two 
checks drawn by Mr. Forsyth had stamped upon them "Franklin 
Cash Account," showing that they were drawn on a distinct fund, one 
of the main purposes of which, as the évidence discloses, was to pay 
laborers. 

It has been conceded for the receiver in open court that, had he 
known that thèse checks had been drawn, he would not hâve with- 
drawn the money from the St. Mary Bank. In Fourth Street Bank 
V. Yardley, 165 U. S. 634, 17 Sup. Ct. 439, 41 L. Ed. 855, in the 
opinion of a majority of the court by Mr. Justice White, this lan- 
guage is used (page 644, 165 U. S., page 440, 17 Sup. Ct., 41 L. Ed. 

85s): 

"Whilst an équitable assignment or lien will not arlse against a deposit 
account solely by reason of a check drawn against the same, yet the author- 
ities establish that if, in the transaction connected with the dellvery of the 
check, it was the understanding and agreeipent of the parties that au ad- 
vance about to be made should be a charge on, and be satisfied out of, a 
specified fund, a court of equity will lend its aid to carry such an agreeœent 
into efCect as against the drawer of the check, mère volunteers, and par- 
ties chargea with notice. This is but an application of the gênerai doctri^" 
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of eqtjltabl* assignmentt or lien aiînoTmced by thls court In Këtchom v. 
St XoulB, loi U. S. 306, 25 !.. Ed. 909,:wliere It Was held, cltlng varlous 
authoritles and text-writers, that: ; AA party may, by agreement, ereate a 
charge or clalm In the nature of a Hén -on real as well as on Personal prop- 
erty whereof he Is the owner or In. possession, whlch a court of equity will 
enforce agalnst hlm and volunteers 6t clalmants under Mm Ivith notice of 
the agreement' It Is Immaterlal, fo* the purposes of this case, to draw a 
Une of distinction between équitable assignments and équitable liens or 
charges." i 

The record hère does not disçlose what occurred between For- 
syth and the oflScers of the State Bank of New Iberia at the time 
the (îhecks were cashed ; but it must be true that the bank understood 
that there was a fund placed to the crédit of . Mr. Forsyth for the 
particular purpose for which he desired to use the money advanced 
to him on thèse checks. An examination of the entire reasoning of 
the court in Fourth Street Bank v. Yardley, supra, we think sustains 
the view that thèse checks should bé treated as an assignihent to the 
extent called for by thetn of the fund in the St. Ma57 Bank. The 
checks were not given for any . indebtedness to the bank, nor can 
we think it should be considered as an ordinary or usual transaction. 
It was an advance by the State Bank of New Iberia of an amount to 
pay laborers on the Peeples plantation, on the afternoon immediately 
preceding the receivership, by checks drawn on a fund which after- 
wards went into the hands of a receiver. If Mr. Forsj^h had not ob- 
tained the money on thèse checks from the New Iberia Bank to pay 
thèse laborers on the Peeples plantation on the I7th, it would probably 
hâve been necessary for him to hâve used the money in the St. Mary 
Bank on which thèse checks were drawn to pay the very daims for 
which Mr. Forsyth used the money receiyed by him on, the checks. 

Our conclusion is that under ail the facts of this case the checks 
should be treated as an assignment of so much of the fund in the 
St. Mary Bank as was necessary to pay them. If the receiyer had 
not obtained the benefit of the money in the St. Mary Bank, he would 
hâve been compelled necessarily to use other funds coming into 
his hands as receiver for the purposes to which this was: applied. 
We think, therefore, that this $3,550 should be paid to the State 
Bank of New Iberia out of any funds now in the hands of the re- 
ceiver, preferably from the fund arising from the sale of the real 
cstate of the Cafifery Company embracing the plantations and the 
personalty connected with the refinery and plantations, rather than 
from the fund derived from the sale of the sugar and molasses. 

The action of the Circuit Court as brought up in this record is 
therefore modifîed in this respect, and,, as modified, it is affirmed. 
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ESTERLT r. RUA. 
(Circuit Court of Âppeals, Ninth Circuit. May 14, 1903.) 

No. 907. 

1. OliAIHS AOAINST ESTATES— AppEAL—AsSIGNMBNT OF EbBOR— OBJECTIONS— Kk- 
VIEW. 

Where, In an action on a claim against a decedent's estate, objections 
that the daim before the administrator was not duly verified, that it 
differed from the daim presented to tlie court, and tliat tlie heirs were 
not made parties to the proceedings, wére not included in the assign- 
ments of error on appeal, whlch merely alleged error in the court's rul- 
ing, on the administrator's motion to strilse out the pétition, and In over- 
ruling defendant's demurrer thereto, and his motion for judgment on 
the pleadlngs, without any spécifications of the grounds of the motions 
or the demurrer belng made, the objections, being technlcal, would not 
be reviewed. 

t. Samk— Claims by Partners— Probate Court — Jokisdiction. 

Alaska Code, tit. 2, § 823 (Act June 6, 1900, c. 786; 31 Stat 462), pro- 
vides that if the administrator shall refuse to aliow a claim or demand 
against the deceased it may be presented to the District Court or a judge 
thereof for allowance, and such court or Judge shall hâve power to hear 
and détermine such demand in a summary manner; section 790 (Act 
June 6, 1900, c. 786; 31 Stat. 457) requires the administrator of a de- 
ceased partner to Include the whole property of the partnershlp in his 
Inventory; sections 791-794 (Act .Tune 6, 1900, c. 786; 31 Stat. 457, 
458) provide that unless the survivlng partner withln flve days after fil- 
Ing the inventory shall apply for administration the administration there- 
of shall devolve on the gênerai administrator; and section 795 (Act June 
e. 1900, c. 786; 31 Stat. 458) déclares that the administration of estâtes 
shall be In the nature of a suit in equity. Held, that the District Court 
had jurisdiction to détermine a clalm by a survivlng partner against the 
estate of his deceased partner, which Involved an accounting of partner- 
shlp affialrs. 

B. Same— BquiTT. 

Where a pétition for the allovrance of a claim against the estate of a 
deceased partner filed In the District Court of Alaska contained ail the 
necessary averments of a blll in equity, and défendant answered, and the 
Issues ralsed were tried by the court on évidence adduced, the court hav- 
ing Jurisdiction of the suit, its order and Judgment might be regarded 
as a decree in a suit in equity settling a partnershlp accounts. 

4. Samb — Claims against Estâtes— Appeal— Jdry Trial. 

Alaska Code, § 823, providing that on the dlsallowance of a claim 
against a decedent's estate by the administrator it may be presented to 
the District Court, or a Judge thereof, which shall hear and détermine 
the same In a summary manner, and that its détermination shall bave 
the force and efCect of a Judgment, from which an appeal may be taken 
as in ordinary cases, provided that no daim which shall bave been so 
rejected by the administrator phall be allowed by any court, référée, 
or Jury, except on compétent and satisfactory proof, does not entitle 
elther party to a Jury trial of a proceeding In a District Court to estab- 
lish a claim after It had been rejected by the administrator. 

5, Samb. 

Under Alaska Code, tit. 2, S 795, providing that the mode of proceed- 
ing in the administration of estâtes shall be in the nature of a suit iu 
equity, as distinguished from an action at law, and section 371, e. 15 
(Act June 6, 1900, c. 786; 31 Stat. 395), providing that, except as other- 
wise provided, both issues of law and fact shall be tried bythe court 
unless referred, a contestant of a claim against a decedent's estate In 
proceedings to establish the same in a District Court sittlng lu probate 

122 F.— 39 
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Is not entltled to a jury trial under the Constitution, seventli amend- 
ment, provldlng that in suits at law, wherç the value in controversy shall 
exceed $20, the right of trial by jury shall be preserved. 

Appeal fr'brii tfie District Court of the United States for the First 
Division of the District of Alaska. 

This appeal is taken from the judgment of the District Court for the dis- 
trict of Alaska, Dlvlsioii No. 1, rendered on the claim of the appellee against 
the estate of M. O. Gladhaugh, deceased. The pétition which the appellee 
presentéd to the court represented that he and the deceased were equal 
owners of a certain Iode mining elalm discovered and located by them jointly, 
but located in the name of the deceased, and that the appellee was the 
owner of an undivided one-half Interest thereln, which was admitted and 
recognized by the deceased ilp to the tlme of his death; that the appellee 
and the deceased were partners, and that each contributed his work and 
money to the furtherance of thelr joint enterprise, and that they improved 
said Iode mining clalm, and expended large sums of money on it, and that 
in the year 1898 they borided the said Iode mining clâim to certain pros- 
pective purehasers, on which bond the deceased received $2,500, one-half of 
which belonged to the appellee, but which was ne ver paid to hlm; that said 
bond was fôrfeited, and that thereafter the appellee and the deceased, acting 
together, bonded the said property to other prospective purehasers, from 
whom the deceased received $1,000 for the joint use of hlmself and the ap- 
pellee, but never paid to the appellee his share thereof, except $100; that in 
May, 1900, the appellee and the deceased sold the whole of said Iode mining 
clalm for $60,000, but before the payment of said purchase price the said 
M. O. Gladhaugh died intestate; that George M. Esterly was appointed ad- 
ministrator of his estate in the United States commissioner's court, acting in 
probate at Valdez, Alaska, and as such admlnistrator took immédiate posses- 
sion of the property of said décèdent, includlng the securlties, contracts, and 
évidences of the said unpaid $60,000, the purchase prlce of said mine; 
that the appellee duly presentéd to the admlnistrator his claim against said 
estate for said sums so due hlm, amounting to $31,700, duly verifled by his 
oath, but that said admlnistrator rejected and dlsallowed the same. The 
appellee prayed that the claim be allowed, and that a time be flxed for hear- 
ing his évidence in support thereof. A motion to strike out the said pétition 
and a demurrer thereto, interposed by the admlnistrator, were overruled by 
the court; whereupon the admlnistrator answered the pétition, and denied 
said claim of the appellee, and denied the alleged joint ownershlp of said 
property, and set up other défenses. Testlmony on the issues so ralsed was 
taken before the court, and the court found that the claim was just, and 
should be allowed, and entered a judgment allowing the same. 

T. J. Donohoe, T. R. Lyons, E. S. Pillsbury, Pillsbury, Madison & 
Sutro, and Alfred Sutro, for appellant. 
W. E. Crews and Lorenzo S. B. Sawyer, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

On the présentation of the appeal before this court, it is contended 
that the judgment should be reversed for the follpwing reasons: (i) 
The claim presentéd to the admlnistrator was not properly verified; 
(2) the heirs of the décèdent were not made parties; (3) the claim 
presentéd to the District Court was différent from that presentéd to 
the administrator ; (4) the court had no jurisdiction of the subject- 
matter; (5) the court erred in denying the appellant a jury trial. 

The fîrst three grounds on which the judgment is now attacked 
are not included in the assignments of error, The assignments of 
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error, it is true, charge that the court erred in overrulîng the motion 
of the administrator to strike out the pétition, in overruHng his de- 
murrer thereto, in overruling his motion for a judgment on the 
pleadings, and in overruling his written objections to the introduc- 
tion of any testimony; but that is ail that is said in the assignmenti 
concerning those motions and the demurrer. There is no spécifica- 
tion of the grounds of the motions or of the demurrer, and those 
grounds cannot be ascertained without searching the record. This 
the court will not do where the objections are, as they are in this 
case, purely technical, such as that the claim before the adminis- 
trator was not duly verified, or that it difïered from the claim pre- 
sented to the court, or that the heirs hâve not been made parties 
to the proceeding. Grape Creek Coal Co. v. Farmers' Loan & 
Trust Co., 12 C. C. A. 350, 63 Fed. 891 ; Atchison, T. & S. F. R. 
Co. v. Mulligan, 14 C. C. A. 547, 67 Fed. 569. 

It is contended that the court had no jurisdiction of said estate for 
the purpose of hearing or determining the claim, for the reason that 
the alleged partnership between the appellee and the décèdent had 
never been settled, and could only be settled by a suit in equity. It 
is true that in the most of the states the jurisdiction of probate courts 
over the estâtes of decedents does not divest courts of equity of 
jurisdiction over suits to settle partnership afïairs, and that ordinarily 
probate courts hâve no such jurisdiction. But there are states in 
which the reverse is true. Alaska Code, tit. 2, § 823, after enacting 
that if the executor or administrator shall refuse to allow a claim or 
a demand against the deceased ît may be presented to the District 
Court or the judge thereof for allowance, thus provides : 

"The District Court, or the judge thereof, shall hâve power to hear and 
détermine in a summary manner ail demands against any estate agreeable 
to the provisions of this chapter, and which hâve been so rejected by the 
executor or administrator; and shall cause a concise entry of the order of 
allowance or rejection to be made on the record, which order shall hâve the 
force and effect of a judgment from which an appeal may be taken as In 
ordinary cases." Act June 6, 1900, c. 786 (31 Stat, 462). 

Section 790 provides: 

"The executor or administrator of a deceased person who was a member 
of a CDpartnership, shall inelude in the inventory of such person's estate in 
a separate schedule the whole property of such partnership." Act June 6, 
1900, c. 786 (31 Stat. 457). 

Section 791 provides: 

"After the inventory is taken the partnership property shall be In the cus- 
tody and control of the executor or administrator for the purpose of admin- 
istration, unless the survlving partner shall, within flve days from the filing 
of the inventory, or such further time as the commissioner may allow, apply 
for the administration thereof, and give the nndertaking therefor hereinafter 
prescribed." Act June 6, 1900, c. 786 (31 Stat. 457). 

Section 792 provides that if the surviving partner become such ad- 
ministrator he shall be denominated an administrator of the partner- 
ship, "and his powers and duties extend to the settlement of the part- 
nership business generally." Section 794 provides : "In case the sur- 
viving partner is not appointed administrator of the partnership, the 
administration thereof devolves upon the executor or gênerai admirv- 
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istrator." Act June 6, iQço, c. 786 (31 Stat. 458). Section 795, "Re- 

specting the Administration of Estâtes," provides: "The mode oi 
proceeding is in the nature of a suit in equity as distinct from an 
action at law." Act June 6, 1900, c. 786 (31 Stat. 458). 

The language of section 823, above quoted, is identical with that 
of section 1134 of the Code of Civil Procédure of Gregon, the laws 
of which State had been extended over Alaska, and were in force in 
that territory up to the time of the adoption of the Code of Alaska. 
In Pomeroy's Equity Jurisprudence, § 11 54, Oregon is placed in the 
rank of the few states in which "the jurisdiction of the probate courts 
over everything pertaining to the regular administration and settle- 
ment of decedent's estâtes is virtually exclusive." In a note to the 
same section (page 115) it is said that in Oregon "the absence of dé- 
cisions upon the gênerai question indicates that the statutory System 
of probate jurisdiction is exclusive, and that there is practically no 
équitable jurisdiction." In Winkle v. Winkle, 8 Or. 193, it was held 
that, where there was an antenuptial agreement made by the de- 
ceased, the rights of the parties claiming under it cannot be deter- 
mined in equity, but should be presented and proved in the regular 
course of the administration pending in the probate court, and de- 
termined by that court in the final settlement. The court said that 
the statute had conferred on the probate court "exclusive jurisdiction 
in ail matters pertaining to the transfer of the title to personal prop- 
erty of deceased persons. A court of equity has no jurisdiction 
over it." 

Missouri and Maine are states in whîch, as in Oregon, the jurisdic- 
tion of probate courts over claims against estâtes is practically ex- 
clusive. In Ensworth v. Curd, Adm'r, 68 Mo. 382, a suit in equity 
had been instituted in the circuit court by a pétition which alleged 
that the plaintifî and the administrator's intestate were, in the lifetime 
of the latter, engaged as partners in the purchase and sale of real 
estate, and the plaintifif prayed for an adjustment of their accounts, 
and that certain real property to which the intestate had taken a 
deed in his own name, and of which he died seised, be declared part- 
nership property, and subjected to the payment of any balance found 
due the plaintiff on the final settlement of their accounts. It was 
held that while a court possessed of gênerai equity powers is un- 
doubtedly the proper tribunal in which to settle copartnership afïairs 
between the living, settlement of a copartnership that had been dis- 
solved by the death of one of the partners must be had in the probate 
court, and the plaintifif was relegated to that court. See Pearce v. 
Calhoun, 59 Mo. 271 ; Ross v. Carson, 32 Mo. App. 148; State ex 
rel. Richardson v. Withrow et al., 141 Mo. 85, 41 S. W. 980; Cook 
V. Lewis, 36 Me. 340. Thèse considérations and the foregoing au- 
thorities fuUy dispose of the objection to the jurisdiction of the Dis- 
trict Court as a court of probate over the appellee's claim. But if, 
indeed, the appellee were, under the Code of Alaska, required to re- 
sort to a court of equity to establish the fact of the copartnership and 
his claim against it, the proceedings which were had in the District 
Court would fully answer the requirements of such a suit. The pé- 
tition of the appellee contained ail the necessary averments of a bill 
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in cquity. The court had jurisdiction of such a suit. The appellant 
answered, and the issues raised on the pétition and the answer were 
tried by the court on the évidence which was adduced. The order 
and judgment of the court thereon may be regarded as a decree 
establishing the right and the claim of the appellee. 

It is contended that the appellant was entitled to a jury trial for 
the reason that section 1134 of the Oregon Civil Code, from which 
section 823 of the Code of Alaska was taken, had been so con- 
strued by the décisions of the Suprême Court of Oregon as to au- 
thorize a trial by jury. That court, in construing the provisions of 
section 11 34, held that, on an appeal to the circuit court from a 
judgment of a probate court allowing or rejecting a claim, the case 
should be tried in the circuit court before a jury. In so ruling it 
gave force to that portion of the section which déclares that the 
order of allowance made by the probate court shall hâve the force 
and efifect of a judgment, and the court held that since the case 
came to the circuit court on appeal from a "judgment" it was to be 
there dealt with as any other judgment which might be reviewed by 
that court on appeal. But it never was held in Oregon that on a 
hearing before the probate court to estabHsh a claim after it had 
been rejected by the administrator a jury trial could be had. The 
probate jurisdiction as to such a claim, which in Oregon is given to 
a probate court, is by the Alaska Code given to the District Court 
or the judge thereof. That court, or the judge thereof, occupies the 
same relation thereto that the probate court does under the Oregon 
Code, and, even if this question were not ruled by the décisions of 
the Oregon courts adversely to the appellant's contention, the very 
language of the grant of jurisdiction to the "District Court, or the 
judge thereof," must be held to indicate that it was not the intention 
to secure to the contestants of such a claim the right of trial by 
jury. The appellant invokes the provisions of the seventh amend- 
ment of the Constitution, which provides that "in suits at common 
law where the value in controversy shall exceed twenty dollars, the 
right of trial by jury shall be preserved." But the présent controversy 
is not a suit at common law. In Ferris v. Higley, 20 Wall. 375, 22 L. 
Ed. 383, the Suprême Court denied the power of a territorial législa- 
ture to confer upon the probate courts which had been created under 
the organic act jurisdiction over common-law cases. Of the functions 
of probate courts the court said : "Such courts are not in their mode 
of proceeding governed by the rules of the common law. They are 
without juries, and hâve no spécial system of pleading." The Code 
of Alaska, in section 795, under title 2 of gênerai provisions respecting 
the administration of estâtes, provides -. "The mode of proceeding 
is in the nature of a suit in equity as distinguished from an action at 
law." Section 371 of chapter 15 of the same title provides that, ex- 
cept as in that chapter otherwise or specially provided, "both issues 
of law and fact shall be tried by the court unless referred." Act 
June 6, 1900, c. 786 (31 Stat. 395). 

We find no error for which the judgment of the District Court 
should be reversed. It is accordingly affirmed. 
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ipiPEE V, CASHBLL et al. 

(Circuit Court of Appeals, Nlnth Circuit. May 4, 1903.) 

No. 853. 

1. Ejectment— Lease— DuEÉsB— Pleading. 

In an action for possession against a tenant he answered that he orlg- 
inally held under H,, but that plaintIfPs grantor procured or pretended 
to procure a judgment In a municipal court against défendant and H. 
for possession, and that the lessee threatened to enforce sùch judgment, 
and prosecute défendant In sueh court, which -would hâve rulned defend- 
ant'a business, unless défendant paid to such lessee $100, -whicb he did; 
that such municipal court was wlthout légal existence or compétent ju- 
risdietlon, and no appeal could be taken therefrom, and that It was im- 
possible for défendant to reach a court of compétent jurlsdietlon to re- 
strain the exécution of the judgment. Eeld, that such allégations were 
Insufflclent to show that the suWease was voidable, as procured by 
threats and duress. ' 

S. Samb— Appeal— AssiGNMBNTS op Error— Evidekcb— Tbchnical Objections 
—Spécification. 

An objection to the Introduction of a lease In évidence — in an action 
by the landlord for possession, that the lease had not been pleaded as an 
estoppel, was a technical objectioii, which could not be reviewed where 
it was not specified in the assignments of error. 

3. BAME— SoBTENANT— ESTOPPBL. 

Where a tenant in possession of land under a lease takes a second 
lease from another lessor claiming title and rlght to possession hostile 
to thé flrst lessor, ànd by reason thereof such tenant Is allowed to re- 
main In undisturbed possession of the premises, he is estopped from 
denylng the second lessor's title before surrendering possession to hlm. 

In Èrror to the District Court of the United States for the Second 
Division of the District of Alaska. 
See ii8 Fed. 1019. 

The défendants In error brought an action against the plaintiflf In error to 
recover the possession of a strip of land 16 feet wlde and 140 feet long, 
situa te In Nome, Alaska, alleglng In thelr complaint that on June 28, 1899, 
D. W. Sullivan located and approprlated a parcel of land 50 feet wlde and 
150 feet long, which land was then unsurveyed, unoccupied, unappropriated 
publie land of the United States sùbject to entry, occupation, and settlement 
for commercial and other purposes; that he entered upon sald land, and 
bullt a résidence thereon, and continuously resided thereon from said date 
until Septeinber 20, 1899, when he leased the same to Edward Eodee and 
Charles Shaw for a term beginning September 20, 1899, and ending on July 
1, 1900, and that the lessees entered into the possession of said premises 
thereunder; that on October 16, 1899, and while the lessees were in such 
possession, the said Sullivan sôld and conveyed, subject to the lease, the 
whole of the said promises, to the défendants in error; that the said lessees 
continued to réside upon and hold possession of said premises until February 
1, 1900, when the said Rodée, In "considération of $100 paid him by the 
plalntiff in error and one G. B. Wood, who were partners in business under 
the name of Piper & Wood, sublet to said Piper & Wood the easterly 16 feet 
of said lot, the sàme being the premises in controversy; that under the said 
sublease Piper & Wood entered upon ' and took possession of the premises 
described thereln; that before the expiration of their lease Piper & Wood 
dissolved their copartnersblp, and Wood released the possession to the plaln- 
tiff In error; that the term of the said sublease to Piper & Wood expired on 
July 1,' 1900, but the plaintiff In error bas continued to hold, and still holds, 
said premises wrongfuUy. The answer made déniai ôî the most of thèse 
allégations, and set up an affirmative défense, alleglng that in November, 
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1898, one Frank Hawks entered upon and took possession of and approprlated 
the ground subsequently claimed by SuUiTan, and was in the actual use 
and occupation of the same until July, 1899, wlien he leased to Piper & Wood 
the easterly 16 feet thereof, they being then in possession thereof, and that 
from that date they continued In the actual exclusive occupation and pos- 
session thereof until Wood surrendered the possession to the plaintifl in 
error. The answer alleged that neither said Sullivan nor hls lessees had ever 
been In the actual possession of said easterly 16 feet, and further alleged that 
said Sullivan "procured or pretended to procure" a judgment of the municlpai 
court of Nome in an action pretended to hâve been tried therein against the 
said Frank Havrks and Piper & Wood for the possession of said easterly 16 
feet, and that said Rodée threatened to hâve said judgment enforced, and 
Piper & Wood ousted from possession, and their improvements removed, and 
thelr business ruined, unless they would pay him the sum of $100, the said 
Eodee well knowing it would be Impossible for said Piper & Wood to reach 
a court of compétent jurisdiction to prevent and restrain him and the said 
court and its offlcers from enforclng said Judgment; and that for the purpose 
of protecting their said business and improvements only, and not recognizing 
any right of said Rodée to said promises or the possession thereof, they paid 
him the sum of $100, well knowing that unless they did so he would catry 
ont his threats; and that the said Eodee, taking advantage of the fact that 
there was no court of compétent jurisdictlon existing at said time, repeatedly 
threatened Piper & Wood with prosecution before the municipal court of 
Nome, a court wlthout jurisdictlon, and having no légal existence, and from 
which no appeal could be taken. The answer further alleged that prier to 
the commencement of the action said Frank Hawks conveyed to the plaintiff 
in error the said easterly 16 feet in controversy. Upon the trial of the issues 
so raised, the jury returned a verdict for the défendants in error, and 
judgment was entered thereon. 

H. E. Shields and C. S. Hannum, for plaintiff in error. 

Samuel Knight, Thomas H. Breeze, C. H. Oatman, C. S. Johnson, 
A. J. Daly, James E. Fenton, Page, McCutchen &: Knight, and Camp- 
bell, Metson & Campbell, for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

Several of the assignments of error may be disposed of upon a 
considération of the question whether or not the threat of evicting 
the plaintiff in error from the possession of the property in contro- 
versy as pleaded in the answer constituted such duress or threat as 
to render voidable the lease which he and Wood took from Rodée 
and Shaw on February i, 1900. The gist of thèse averments, as 
they must be construed in view of the uncertainty of some of them, 
is that Sullivan procured a judgment in the municipal court of Nome 
in an action which he brought against Hawks, Piper, and Wood, and 
threatened to enforce the same. It is not alleged that the court was 
without jurisdictlon of the subject-matter or of the parties to the 
action. It is true it is said that the action was a pretended one, but 
wherein the pretense consisted is not pointed out. It is alleged also 
that the plaintiff in error was threatened with prosecution before 
the municipal court of Nome, "a court without jurisdictlon, and hav- 
ing no légal existence." The most that can be said of this alléga- 
tion is that the court was without jurisdictlon of such criminal prose- 
cution, and that at that time it had no légal existence. Thèse aver- 
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ments are însuiïîcient to show that the judgment was not a judgment" 
of de facto court, and valid at the time when it was rendered, or that 
it waS iticapable of lawful enf or cément. The answer, moreover, fails 
to aver that the lease was made under such threats or alleged duress. 
It allèges only that the $ioo was paid under the detailed circum- 
stances. 

It is assîgnéd as error that the court admitted in évidence a lease 
made on December 12, 1899, between the défendants in error, as 
lessors, and Piper & Woôd, as lessees, whereby the former de- 
mised to the latter the strip of land in controversy for a term be- 
ginning with that date and expiring June i, 1900, and wherein 
the lessees covehanted to surrender up said premises at the expira- 
tion of the term. The assignments of error do not specify any 
ground of objection to the admission of this évidence. The objec- 
tions can only be ascertained by searching the record. This the 
court will décline to do where the objection is purely technical. 
Grape Creek Coal Co. v. Farmers' L,. & T. Co., 12 C. C. A. 350, 
63 Fed. 891 ; Atchison, T. & S. F. R. R. Co. v. Mulligan, 14 C. C. 
A. 547, 67 Fed. 569; Esterly v. Rua (C. C. A.) 122 Fed. 609. The 
objection urged in the brief of the plaintiff in error on the présenta- 
tion of the case in this court is that the lease had not been pleaded 
as an estoppel. This objection is clearly technical. The lease was 
the act and deed of the plaintiff in error, and he must be presumed 
to know what he did. There was no occasion to advise him thereof 
by the replication. 

There are several assignments of error which raise the question 
whether a tenant who, while in possession of land under a lease, 
takes a second lease from another lessor claiming title and right of 
possession hostile to that of the first, and who, in conséquence of 
said second lease, is allowed to remain in the undisturbed posses- 
sion of the premises, is estopped from denying the second lessor's 
title to the land before surrendering possession to him. The plain- 
tiff in error cites décisions of the Suprême Court of California to 
sustain the proposition that, where the tenant did not take posses- 
sion under the lease, but was already in possession, he is not estopped 
to deny the lessor's title. Tewkesbury v. Magraff, 33 Cal. 237; 
Franklin v. Merida, 35 Cal. 558, 95 Àm. Dec. 129; Davis v. McGrew, 
82 Cal. 135, 23 Pac. 41. The court of California stands practically 
alone in asserting this doctrine. The overwhelming weight of au- 
thority is against it. Lucas v. Brooks, 18 Wall. 436, 21 L. Ed. 779; 
Carter v. Marshall, 72 111. 609; Buchanan v. Larkin, 116 Ala. 431, 
22 South. 543; Mitchell v. White, 74 Ga. 327; Forgy v. Harvey, 
151 Ind. 507, SI N. E. 1066; Bowdish v. Dubuque, 38 lowa, 341 ; 
Kelley v. Kelley, 23 Me. 192; Tullis v. Tacoma Land Co., 19 Wash. 
140, 52 Pac. 1017; Campau v. Lafferty, 43 Mich. 429, 5 N. W. 648; 
Hawes v. Shaw, loo Mass. 187 ; Parrott v. Hungelburger, 9 Mont. 
526, 24 Pac. 14; Jackson v. Aj'ers, 14 Johns. 224; Hamilton v. 
Pittock, 158 Pa. 457, 27 Atl. 1079. 

We find no error in any of therulings of the District Court, and 
we affirm the judgment. 
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NEILSON V. COAL, CEMENT & SUPPLT CO. 

(Circuit Court of Appeals, Fourth Circuit May 15, 1903.) 

No. 466. 

1. Admibaltt Pkactice— Pkesebving Testimony for Use on AppEAii. 

At the hearing of a cause In admiralty before the court, the testimony 
should be taken down in full for use in the appellate court in case of 
appeal. If tliere is no officiai stenographer, one sliould be procured by 
counsel under tlie sanction of the court. 

a. Shipping— Cabriagb op Goods— Implikd Warbanty dp Fitnkss of Ship. 
In every contract of afEreightment between a shipowner and shlpper, 
there Is an implied warranty that the ship Is seaworthy at the beginning 
of the voyage for the partlcular cargo to be carried. 

8. Same— Damage to Cargo— Unbeaworthikbbs. 

Evidence held to sustain the flnding of a trial court that damage by 
water to a cargo of cément carried between decks on a voyage from New 
ïork to Wilmington, N. C, was due to the détective condition of the 
calklng of the upper deck, which existed at the commencement of the 
voyage, and rendered the vessel unseaworthy with référence to the par- 
tlcular cargo. 

Appeal from District Court of the United States for the Eastern 
District of North Carolina, at Wilmington. 
For opinion of District Court, see Ii6 Fed. 8o. 

Thomas Evans, for appellant. 

George Rountree, B. G. Empie, S. M. Empie, and J. O. Carr, for 
appellee. 

Before GOFF and SIMONTON, Circuit Judges, and McDOW- 
ELL, District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the District Court of the United States for the Eastern District of 
North Carolina, in admiralty. 

The three-masted schooner Nellie Floyd, up for a voyage from New 
York to Wilmington, N. C, on the gth of March, 1902, received on 
board 8,000 bags of cernent and 1,000 barrels of cément, consigned 
to the Coal, Cernent & Supply Company. The bill of lading stated 
the receipt of the cément in apparent good order and well condi- 
tioned; noting 100 barrels stained and damaged, to be delivered in 
like order and condition, dangers of the sea, fire, and collision ex- 
cepted, to the consignées at Wilmington. The voyage was accom- 
plished, and the cargo taken out of the schooner. Upon delivery 
it was ascertained that 62 barrels and 1,861 bags of cernent, not in- 
cluding those noted in the bill of lading, had been damaged by water 
and rendered perfectly useless. Thereupon the Coal, Cernent & Sup- 
ply Company filed its libel against the schooner for the value of the 
damaged cernent, for the sum of $936.65. On the other hand, H. 
Neilson, the master of the schooner, filed his libel against the Coal, 
Cément & Supply Company for the balance due on freight contracted 
for under the bill of lading, for $99.55, and for seven days' demurrage 
caused by the failure to pay the stipulated freight, at $40 per day, 
$280— in ail, $349-55- 
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The causes wçre Consolidated., The testimony was taken before 
the court, in the notes of the presidinè judge, and after argument 
the court! entered a decrec: for the original libelants, practically dis- 
missing the cross-libel of the resppndent to the original libel. An 
appeal was allowed, and the cause was removed into this court on 
assignments of error. Pending the appeal the respondent in the 
original libel (appellant herë) applied to the district judge for his notes 
of the teçtimony. Receiving thèse notes and examining them, he 
conceived that certain important testimony had not been,noted. He 
called the attention of the judge to thèse omissions, and for reply 
was informed that the notes were not fuU, were not intended to be a 
part of the record, and were taken simply for his own convènience. 
Thereupon the proctor of the claimant attempted to prépare a mmute 
of the testimony taken, and submitted it to the counsel for the libel- 
ant, who refused to admit it. He then. applied to one of the circuit 
judges for leave to re-examine the witnesses. This application was 
granted undçr the express condition that this court be asked for per- 
mission to iîitroduce the new testimony so taken, and, if such per- 
mission was refused, the costs of taking the testimony be paid by 
the appellant. This testimony was taken, and cornes up with this 
record. 

At the hearing the appellee moved to dismiss the appeal upon two 
grounds: First, because the testimony taken at the hearing below 
was not reduced to writing, and so does not and cannot appear in the 
record. It is alleged, and not denied, that his lionor below took notes 
of the testimony as it was delivered, but that thèse notes were nbt fuU, 
and, indeed, were not intended to be a part of the record. It is a bad 
practice to take testimony at the hearing of a cause in admiralty, with- 
out taking proper précaution that it be taken accurately and in full. 
If there be no officiai stenographer in attendance on the court, counsel 
should take ; measures looking to a full sténographie report of the 
testimony under the sanction of the court. This is often done, and 
the practice meets our approval. When such a cause cornes hère, we 
pass on the facts as welî as the law, and this court cannot do this in 
the absence of or with an imperfect report of the évidence. The sec- 
ond ground for dismissing the appeal is that the testimony taken pend- 
ing the appeal, being practically a re-examination of the witnesses, 
should not be heard. 

The motion to dismiss having been argued and submitted, before 
a decree thereon, with the consent of counsel, the case was restored to 
the docket for the argument upon the merits, upon an agreed state- 
raent in writing of the facts, bearing the approval of the district judge. 

It appears that the schooner Nellie Floyd, upon her voyage from 
New York, encountered severe weather, with high winds and waves ; 
the latter occâsionally sweeping her deck. When she reached Wil- 
mington, she was duly surveyed, and upon the survey it was found that 
her hatches had been cafefully and properly secured, and that no 
water had entered the hatches. There was little or no water in her 
hold. It was klso in évidence that ail the cargo below decks was un- 
. injured by water, and that only the cargo between decks was damaged. 
It also appears from the testimony that some of the seams of the deck 
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were open, and it was observed when she reached Wilmington that 
rain water fell freely through the deck into between-decks. The pré- 
pondérance of the évidence is that the deck was not properly calked, 
or, if it had been, the calking had become imperfect. There is no 
doubt that, so far as her hull is concerned, the schooner was sea- 
worthy, and could hâve carried safely a cargo not susceptible to injury 
by water. But by the bill of lading she had contracted to carry safely 
a cargo of cément, peculiarly susceptible to injury from water. In ail 
contracta of afifreightment, there is an implied warranty that the ship 
is seaworthy. It is a contract between the vessel and the shipper, 
and the contract with the shipper is that the vessel is seaworthy for 
the spécial cargo which he ships. Steel v. The State Line S. S. Co., 
8 Appeal Cases, 72 ; The Northern Bell, 9 Wall. 526, 19 L. Ed. 746. 
It may be that for many — perhaps for most — purposes a vessel niay 
be seaworthy. In this particular case, as shown by the record, she 
could safely carry a cargo of lumber. But was she seaworthy in carry- 
ing a cargo of cernent between decks ? It would be enough to excuse 
the vessel if this seaworthiness existed at the time the voyage had 
begun. If, by stress of weather, or other causes in the exception of 
the bill of lading, her seaworthiness was diminished, the vessel would 
not be Hable. Now, it is clear that when she reached Wilmington 
the deck of the schooner — her upper deck — ^was leaking. She was an 
old vessel, and her calking was found imperfect. Was this the case 
when she left New York? There is no direct évidence on this point. 
The only testimony is that generally she was seaworthy. The stress 
of weather to which she was subjected did not strain her timber, nor 
open the seams of her hull, or disarrange her hatches. There is noth- 
ing to show that the tempestuous voyage opened the seams of her up- 
per deck. It is reasonable to conclude that the condition of things 
that existed at Wilmington must hâve existed at her port of loading. 
The trial judge found this to be the case, and, in the absence of évi- 
dence to the contrary, we adopt his view of the matter. 
The decree of the court below is alïirmed. 
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(Circuit Court of Appeals, Fourth Circuit. May 6, 1903.) 

No. 479. 

1. Collision— ScHOOKESs Taoking in Narkow Stream— Negltobnce op Over- 
TAKiNG Vessel. 

Evidence examined, and held to establlsh by a prépondérance of proof 
that a collision between two scbooners whlcb were tacking in a narrow 
stream in the daytlme was due to the négligent navigation of the one 
which, as the overtaklng vessel, was bound to keep out of the way. In 
allowlng herself to corne too close to the other, striking the latter as they 
came about at the end of a tack. 

Appeal from the District Court of the United States for the District 
of South Garolina. 
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Julian Mitchell, Jr., for appellaht. 
J. P. K. Bryan, for appellèe. 

Before GOFF and SIMONTON, Circuit Judges, and WADDILL, 
District Judge. 

SIMONTON, Circuit Judge. This case cornes up on appeal from 
the District Court of the United States for the District of South 
Carolinaj sitting in admiralty. It is a case of collision between two 
schooners, the Maggie and the Rebeccâ, on the morning of the gth 
October, 1901, about 9 o'clock a. m., on a perfectly clear day. 
Thèse two schooners were in the Dawho river. This is a navigable 
stream, part of the navigable waters of the United States, one of the 
links in the inland navigation between Virginia and Georgia, whose 
course is-almost parallel with the océan. The wind on this morning 
was from the northeast. The two schooners were tacking up the 
stream, both on their way to the port of Charleston, the wind being 
almost ahead. They had each of them made two tacks. On the 
third tack they came into collision, the Maggie receiving a blow on 
the port side abaft of the after rigging. From the effect of this 
blow she filled and sank. The libel was filed by the master of the 
Maggie seeking to hold the Rebecca for the damages which he sus- 
tained. The case was heard before the District Judge, the witnesses 
appearing afld testifying before him. He came to the conclusion that 
the collision occurred ' from inévitable accident and dismissed the 
libel. An appeal was allowed, and the cause is hère on assignments 
of error. 

The testimony is conflicting to a degree, the crews and masters 
of both vessels contradicting each other in almost every material fact. 
Both sides evidently recognized that the case would turn upon the 
fact which of thèse two schooners was the overtâking vessel. The 
testimony on each side is directed to this point. '' 

The case to which the libelant directed his testimony, and which 
he sought to maintain, is that thèse two schooners tacking in this 
narrow river were very close together, the Maggie leading ; that when 
they came about, having run out their tack, they were so near to- 
gether that he could put out his hand and touch the Rebecca. In 
coming about with their sails shaking in the wind they collided, the 
collision having been caused by the proximity of the Rebecca, un- 
warrantable under the circumstances, as she was the overtâking ves- 
sel. 

The case of the Rebecca, testified to by her master and one of 
her crew, the rest of the crew not testifying, was that the Rebecca, 
being the heavier vessel, was leading on that tack. That she came 
about before the Maggie and was on the new tack, but before she 
had proceeded any distance on the tack she touched on à bank which 
retarded, if it did not destroy, her speed. Whilst shè was on this 
bank the Maggie by this tirrte had run out her tack ànd had corne 
about bearîng down on her, striking her hull, and then the two 
schooners came together. The impact struck a bulkhead on the 
Maggie, opened her seams, the water poured in, and sank her. Two 
facts are testified to on both sides. The one is that the impact of 
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the schooners was very light; the other is that no sign of a blow 
was apparent on the Rebecca, except, perhaps, a little scraping of 
her paint. 

In describing how the collision occurred, the witnesses for the 
Rebecca say that, whilst she was impeded on the bank, the Maggie 
bore down on her; one of them, the master, says that the Maggie 
had ail the headway on her because the whole of her side was held 
down underneath the water; the other witness, Holmes, says that 
the Maggie tacked and came down towards us, ail her sails drawing. 
Now, both sides agrée that the impact of the two vessels was light. 
It was undisputed that no bruise appeared on the Rebecca, and that 
the fîrst impact was on the sides of the two schooners. It would 
seem impossible that this évidence on the part of the Rebecca can 
be true. If the Maggie came down on the Rebecca whilst she was 
slowly extricating herself from the bank, ail the sails of the Maggie 
set and drawing, with such speed on her as to put her side under 
water, the Maggie having a full cargo, the impact from the momentum 
would hâve been heavy. Yet Holmes adds that the Maggie, coming 
this way, struck the Rebecca one and a half feet aft her forward rig- 
ging and broke nothing on either vessel. Only when their sterns 
came together, after the Maggie was shaking in the wind, was any 
damage donc. On the other hand, there is no necessary improbability 
in the case made by the Maggie. The place in which the schooners 
were tacking was a narrow river, they were both on the same tack, 
both about to corne about as they were rapidly approaching the 
river bank. To come about they had to get into the wind, their 
sails shaking, having headway from the momentum at the time of 
going about. If they were very close together nothing is more 
probable than a collision. This witness for the Maggie says that at 
the time of the collision the Maggie was the overtaken vessel, being 
ahead, and that it was the duty of the Rebecca, the overtaking ves- 
sel, to keep out of her way. Rule 22. On this point they are con- 
tradicted by Bernard, master of the Rebecca, and Holmes, one of 
the crew. Thèse witnesses say that the Rebecca was ahead. But two 
witnesses connected with neither vessel, who were on schooners in the 
same river at this same time, Washington, on the Hamilton, and Polite, 
on the Jubilee, both swear that the Maggie was ahead of the Rebecca. 
Besides this, Smith, a seafaring mechanic, who examined the Maggie 
very shortly after the accident, testifies as to the character of the blow 
which he found on the Maggie. He says that it "was straight in, 
and looked as though one vessel had a great deal more headway on 
it than the other, because you could see where the other dragged 
along going forward." If this be so — and Smith is uncontradicted 
on this point — then the Maggie must hâve been struck by a vessel 
moving from behind her against her. In the mass of contradiction 
which admiralty cases disclose, and to which this case is no exception, 
a fact like this, which speaks for itself, the character of the blow, goes 
far to create a prépondérance of the évidence and to relieve the situa- 
tion. There is another fact to which witnesses on both sides testi- 
fy, which seems to bear out the witnesses for the Maggie, that when 
the collision took place both vessels were almost stationary. Ail 
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say thatj just as the collision waS abotlt to take place, Pinckney, 
■who had coiitrol of the helm of the Maggie, left his post and ran 
forward, trying to avert the blow. Pinckney was the sailing master 
of the Maggie. He is a seaman of long expérience. No seaman in 
his sensés would hâve deserted the helm if his vessel was tacldng 
and in full motion, sailing close to the wind. Under such circum- 
stances his whole attention would be directed to holding her up to 
ilie wind, and a neglect of this would hâve been disastrous. Nor 
would any seaman, however short his expérience, attempt to ward 
off the collision of two vessels if they were approaching at speed. 
Such an attempt would hâve been as futile in resuit as it would be 
dangerous to himself. Pinckney says that he tried to shove her oiï. 
His action is entirely consistent with the undisputed fact that the 
impact was very light, this proving that the two vessels were ap- 
proaching each other slowly. 

We are of the opinion that, whether we take the testimony of the 
libelant or of the respondent, the collision could not hâve been the 
resuit of inévitable accident. "Inévitable accident," says the court 
in The Mabey, 14 Wall. 204, 20 L. Ed. 881, "must be understood to 
mean a collision which occurs when both parties hâve endeavored 
by every meâns in their power, with due care, caution, and a proper 
display of nautical skill, to prevent the occurrence of the accident, 
and when the proof shows that it occurred in spite of everything 
nautical skill, care, and précaution could do to keep the vessels from 
coming together." In The Morning Light, 2 Wall. 550, 17 L. Ed. 
862, the court says: "When the collision occurs exclusively from 
natural causes, and without any fault or négligence of either, the rule 
of law is that the loss must rest where it fell." Taking this whole 
record, the collision on a clear day, at 9 o'clock in the morning, the 
proximity of the schooners, the account given by each side of the 
collision, it is not possible to escape the conviction that there was 
négligence and want of nautical skill and proper précaution on the 
part of one or the other of the two vessels. We are also of the 
opinion, considering the whole testimony and the inferences to be 
drawn from it, that the prépondérance of the évidence fixes the fault 
on the Rebecca. She was evidently the overtaking vessel. Possi- 
bly the two schooners were racing, but, from whatever cause she al- 
lowed herself to get too close to the Maggie, the resuit of this prox- 
imity was the collision. 

The decree of the District Court is reversed, and the case is 
remanded to that court for such other proceedings as may be neces- 
sary as the resuit of this opinion. Reversed. 
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RAHLEY V. COLUMBIA PHONOGRAPH CO. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1903.) 

No. 457. 

L PKKLIMmAKT iNjnNCTIOTÎ— RbVIEW ON APPKAL. 

Evidence considered, and held to make a sufflcient prima facle showing 
to sustain an Interloeutory order granting a prelimlnary injunction, under 
the rule that such an order will net be reversed unless It appears that 
the discrétion of the court was improvidently exerclsed. 

Appeal from the Circuit Court of the United States for the District 
of Maryland. 

Howard W. Hayes (Hardcastle & Wynn, on the brief), for appel- 
lant. 

Philip Mauro, for appellee. 

Before GOFF and SIMONTON, Circuit Judges, and McDOW- 
ELL, District Judge. 

SIMONTON, Circuit Judge. This is an appeal from the Circuit 
Court of the United States for the District of Maryland. The Colura- 
bia Phonograph Company, a corporation of the state of West Virginia, 
filed its bill in the said Circuit Court against the National Phono- 
graph Company, a corporation of the state of New Jersey, and Wil- 
liam J. Raliley, a citizen and résident of the state of Maryland. Al- 
though the litigation inaugurated by the bill is the right to sell pat- 
ented articles in the state of Maryland, it does not involve infringe- 
ment of letters patent. It is admitted that the patented articles, 
whose sale the bill seeks to enjoin, are lawfully manufactured in 
New Jersey by the licensee of the owners of the patent. The purpose 
of the suit is to prevent the violation of a contract alleged to be bind- 
ing on the manufacturer of a patented article, of which contract it is 
charged the défendant Rahley has knowledge. Under this contract 
the complainant claims that it has the exclusive right to use, and to 
let to others to use and to sell and deal in, within the states of Mary- 
land and Delaware and the District of Columbia, ail phonograph and 
phonographic supplies during the life of the patent. Thèse patents 
were heretofore granted to Edison for his talking-machine invention. 
The jurisdiction of the court therefore rests altogether on the diverse 
citizenship of the parties. Excelsior Wooden Pipe Co. v. Pacific 
Bridge Company, 185 U. S. 282, 22 Sup. Ct. 681, 46 L. Ed. 910. 

The Edison patents under which the articles concerned in this case 
were made had become the property of the Edison Phonograph Com- 
pany. In 1888 the entire capital stock, except 150 shares of the 
Edison Phonograph Company reserved by Mr. Edison himself, was 
sold to Jessie L. Lippincott. Thereupon Lippincott organized the 
North American Phonograph Company, and conveyed to it ail that 
he purchased from the Edison Phonograph Company. This new 
Company exercised ownership over thèse patents, and promoted 
the organization of many local companies in several of the states. 
Among thèse is the Columbia Phonograph Company, the complain- 
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ant; and tbe daim of the complaînant heretofore set forth îs based 
on the contract made with this company, bearing date I5th January, 
1889. The North American Phonograph Company became insol- 
vent in 1894, and went into the hands of a receiver. Thomas A. Ed- 
ison, the inventer of thèse talking machines, was the président of, 
and large stockholder in, the North American Phonograph Com- 
pany. He became possessed of a large part of the assets of that com- 
pany at the sale by the receiver. Then he formed the National Pho- 
nograph Company. This National Phonograph Company thereupon 
was appointed, and authorized to exploit the sale of the invention 
under the Edison patents. Certain of thèse patented articles came 
into the possession of the défendant Rahley either as agent for, or 
by purchase from, the National Phonograph Company at its home 
in New Jetsey. Rahley hâs sold and is offering for sale, in the ex- 
clusive territory claimed by the complainant, certain of thèse pat- 
ented articles so gotten from the National Phonograph Company. 
The complainant contends that the National Phonograph Company is 
the successor of and is bound by the contract made between the 
complainant and the North American Phonograph Company. This 
contract gives the complainant exclusive right to use, and to let to 
others to use and to sell and deal in, thèse patent articles within the 
States of Maryland and Delaware and the District of Columbia. 
That although Rahley obtained in New Jersey from the National 
Phonograph Company the articles he is seUing, he does this in vio- 
lation of complainant's rights under the contract, of which he had 
fuU knowledge, and by which he is bound. The papers in the record 
show that the Edison Phonograph Company conveyed to the North 
American Company the right and license to use, and sell for use, the 
articles manufactured under the Edison patents. Now, this was with- 
in the knowledge of Mr. Edison. That this North American Phono- 
graph Company in 1889 granted to the Columbia Phonograph Com- 
pany, the complainant, the exclusive right which it claims within the 
States of Maryland and Delaware and within the District of Columbia. 
That after the failure of the North American Phonograph Company, 
and its possession by a receiver, thèse rights of the insolvent company 
became the property of Mr. Edison. That Mr. Edison organized the 
National Plîbnograph Company, and this last-named company was 
authorized to exploit and sell the inventions under the Edison patents. 
This, however, would seem necessarily to be subject to the right previ- 
ously thereto acquired by the complainant with the knowledge and 
assent of Mr. Edison. 

The question in the case is, assuming that the défendant Rahley 
purchased bona fide in the state of New Jersey from the National 
Phonograph Company, the licensee in that state of thèse patents, can 
he take the patented articles in question into the territory of the Co- 
lumbia Phonograph Company, and there dispose of them at his will? 
The Natiosal Phonograph Company is named as a défendant, but 
has not been served. So Rahley remains the sole défendant in the 
case. The answer to the question dépends upon the ternis of the 
contract with the North American Phonograph Company undei 
which the complainant holds its rights, and also upon the further 
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question whether the National Phonograph Company is the successor 
of the North American Phonograph Company, or if it is not, in law, 
the successor of that company, whether nevertheless it is bound by 
the contract under which the complainant holds. Hearing the case 
on the motion for the temporary injunction, the court below was 
of the opinion, prima facie, that the contract, properly construed, 
sustains the contention of the complainant, and that the National 
Phonograph Company is bound by it, as the successor of the North 
American Phonograph Company. So that Rahley, who holds under 
the National Phonograph Company, having purchased with the knowl- 
edge of the contract, is also bound by it. Being of this opinion, the 
court below granted a temporary injunction, and because of this ac- 
tion this appeal is brought hère. The appellant sets out lo assign- 
ments of error. They ail go to the merits of the controversy, and 
could very properly be discussed if the case were hère after a full 
hearing. But the question this court at this stage is called upon to 
décide is whether the court below, having the discrétion to grant or 
refuse the temporary injunction, has in this instance abused its dis- 
crétion. 

The law is so well stated by the Circuit Court of Appeals, Ninth 
Circuit, in The Southern Pacific Company v. Earl, 27 C. C. A. 185, 
82 Fed. 690, that we adopt it : 

"Inasmuch as the granting of an injunction pendente lite is commltted to 
the discrétion of the trial Judge, It necessarily foUows, and so the authorlties 
uniformly hold, that, upon an appeal from such an order, the one question 
which the appellate court is called upon to détermine la whether the court, in 
making such an order, abused its discrétion. If there was before the court 
évidence having a reasonable tendency to make out a prima facie case for 
the plaintlff, the order granting the injunction wiU generally be confirmed, 
notwithstanding there may hâve been a material conflict in the évidence sub- 
mltted to the court at the time of making his order, or, statlng the same 
rule In différent words, the décision of the judge who made the order wlU 
not be reversed unless it appears after the considération of ail the évidence 
upon which his action was based that hls légal discrétion to grant or wlthhold 
the order was Improvidently exercised." 

We can see no abuse of discrétion in the action of the court below. 
Indeed, in view of the fact that, in a case presenting the identical 
question as this case (Columbia Phonograph Company v. Whetson, 
18 App. D. C. 565), the Suprême Court of the District of Columbia 
had granted an injunction, we are of the opinion that the discrétion 
is well exercised. Counsel for appellant, since this case was sub- 
mitted, hâve referred the court to a case (Berliner Gramophone 
Co. V. Seamen, 49 C. C. A. 99, iio Fed. 30). This case has no applica- 
tion to this motion. 

The decree of the Circuit Court is afïirmed, and the case remanded. 
Affirmed. 

122 F.— 40 
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SMITH V. BOOTH et al 
(Olrcult Court of Appeals, Second Circuit. Aprll 9, 1903.) 

Nal07. 

1. ShipPing — BiLLS OF Lading. 

Through bllls of lading issued for a cargo of rlce from Llverpool by 
W. & Co., as owner of a steamship Une between New York and Havana, 
provlded that thè rlee should be dellvered at New York "unto W. & Oo., 
and by them to be trànsshlpped and forwarded thence by one of tbe 
steamers of W. & Co. at shipowner's éxpense, conveying the goods on 
the terms, ténor, and conditions of the bllls of lading of the aforesaid 
Company." Held, that the through bllls of lading covered the obligations 
of W. & Co. In three différent capacities: (1) As Initial carrier upon the 
conditions expressed in the original bllls of lading; (2) as intermedlate 
carrier In maklng transshlpment upon conditions not expressed, but im- 
plled from the nature of the undertaking; and (3) as ultimate carrier 
upon conditions to be expressed in further bills of lading; and that the 
latter bllls of lading dld not become efEective until after the transship- 
ment and delivery of the goods on board. 

8. Nbgligbncr— Pbincipai/ and Agent— Joint Liabilitt for Négligence dp 
Agent. 

Where an océan carrier undertook to transship goods, and employed 
a lighterage company for the service, they are jointly llable for a loss of 
the goods through the négligence of .the lighterage company, 

3. Samk— Relation of Mastbr and Servant. 

A lighterage company which chartered a llghter to transfer goods of 
a third party under direction of an employé of the owner of the lighter 
made such employé Its own servant for the tlme, and Is liable for a loss 
of goods through hls own négligence in loading. 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

For opinion below, see iio Fed. 68o. 

Robert D. Benedict, for appellant Lighterage Co. 
Harrington Putnam, for appellant Booth. 
A. F. Gushman, for respondents appellees. 
Wilhelmus Mynderse, for libelant appellee. 

Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. Thèse are separate appeals by Booth 
and by the Export Lighterage Company from a decree adjudging a 
recovery against both to the libelant for the loss of a cargo of rice 
by the sinking of a lighter upon which it was being transferred to 
the steamer Avala. The libelant sued as assignée of the owner of the 
rice and of the marine underwriters who had insured it. Booth was 
sued as the sole surviving member of the firm of James E. Ward & 
Co., of New York. 

The rice had arrived at the port of New York by the steamship 
Teutonic, whence it had been shipped at Liverpool under through 

IF 3. See Master and Servant, vol. 34, Cent. Dig. § 1214. 



SMITH V. BOOTH. 627 

bills of lading purportîng to be îssued by James E. Ward & Co., as 
owners of the New York, Cuba & Mexican Mail Steamship Une. 
By the ternis of the bills of lading the rice was to be delivered by the 
Teutonic at the port of New York "unto James E. Ward & Co., and 
by them to be transshipped and forwarded thence by one of the steam- 
ers of James E. Ward & Co., at shipowner's expense, conveying the 
goods on the terms, ténor, and conditions of the bills of lading of the 
aforesaid company, at risk of shippers and assignées, and deliver same 
at the port of Havana unto order or assignées." The iirm of James 
E. Ward & Co. was the agent at New York of the New York & Cuba 
Mail Steamship Company, and it was the vessels of this company 
which were referred to in the bills of lading as "one of the steamers 
of James E. Ward & Co." Upon the arrivai of the rice by the Teu- 
tonic, James E. Ward & Co. employed the Export Lighterage Com- 
pany to transfer it from the Teutonic to the Avala, a steamship belong- 
ing to the New York & Cuba Mail Steamship Company and about 
to sail for Havana, and the Export Lighterage Company chartered 
the lighter for the service from the Commercial Lighterage Com- 
pany. The Hghter was loaded under the supervision of an employé 
of the Commercial Lighterage Company. The rice had been carried 
upon it from the Teutonic alongside the Avala. While the rice was 
being unloaded into the Avala the lighter capsized, and i,go2 bags 
were lost overboard. The libel allèges that the lighter was in the 
joint possession of Booth and the Export Lighterage Company at 
the time, and that the lighter capsized and the rice was lost through 
their joint fault and négligence. . 

The court below found that the hghter capsized in conséquence of 
improper loading, "from putting the entire cargo of over 200 tons 
upon the deck, with none in the hold, so that the lighter had not or- 
dinary or reasonable steadiness," and in conséquence, when a few 
tons had been unloaded from the port side, the lighter Hsted to star- 
board and overturned before enough bags could be removed from that 
side to relieve the list. In this conclusion, after a careful considéra- 
tion of the évidence, we agrée, being of the opinion that none of the 
other théories of the casualty are fairly consistent with the facts and 
probabilities. No other question of fact arises upon this appeal. 

It is contended for both the appellants that by the language of the 
through bills of lading the transshipment of the rice at New York, 
as well as its transportation thence to Havana, was "on the terms, 
ténor, and conditions of the bill of lading" referred to in the through 
bills ; that the bill of lading referred to is that in use by the New York 
& Cuba Mail Steamship Company ; and consequently that the exemp- 
tions from liability inserted in the bills of lading of the New York & 
Cuba Mail Steamship Company exonerate the appellants from liability. 
If this contention is justified, and the exemptions protect the firm of 
James E. Ward & Co. against liability to the libelant, the Export 
Lighterage Company, as the agent or servant of that firm in efifecting 
the transshipment, is doubtless likewise protected. We are of opinion, 
however, that the contention is not warranted by the language of the 
contract. The through bills of lading évidence a contract which is 
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frâmed to cover the obligations of Ward & Co. to the shîppers în three 
différent capacities : First, as initial carrier, upon the conditions ex- 
pressed in the original bills of lading ; second, as intermediate carrier, 
upon conditions not expressed, but implied from the nature of the 
undertaking; and, third, as ultimate carrier, upon the conditions to 
be expressed in a further bill of lading. The contract treats thèse 
différent obligations as those of distinct parties who hâve entered into 
engagements with the shipper. It provides in terms that in case of 
"damage or détention to the goods on this through bill of lading only 
the party in whose possession the goods were at the time" shall be 
liable. If the goods are damaged or detained while in the possession 
of the initial carrier, recourse must be had to the conditions of the 
original bills of lading to ascertain the liability of Ward & Co. ; if they 
are damaged or detained while in the possession of the intermediate 
carriers, recourse must be had to the implied undertaking; and, if 
they are damaged or detained while in the possession of the final 
carrier, recourse must be had to the bill of lading upon which the 
final transportation takes place. The provision referred to is mean- 
ingless unless it is intended to differentiate the obligations of Ward è: 
Co. as initial carriers, as intermediate carriers, and as final carriers 
of the goods. The language of the bills of lading referring to an- 
other bill of lading more appropriately applies to the undertaking of 
the ultimate carrier, by which they are to be "forwarded thence," and 
to a bill of lading in use, or to be issued, for "conveying the goods" 
after they hâve been transshipped at New York.. The terms of an 
instrument prepared, as this one was, by the carrier, and containing 
many provisions limiting responsibility, are to be strictly construed 
in favor of the shipper, and if capable of différent constructions should 
receive that one which is least restrictive of the ordinary obligations 
of the carrier. We agrée with the court below that the further bill 
of lading was not to take effect until the rice was delivered to the 
steamer by which it was to be conveyed from New York to Havana. 
It follows that the conditions set up are not available as a défense to 
the action. 

We do not doubt that both appellants were jointly responsible for 
the négligence. Whether Wàrd & Co. are to be considered as inter- 
mediate carriers at New York for the purpose of receiving the rice 
and then delivering it to another vessel, or whether they are to be 
considered merely as bailees who did not assume the strict obligations 
of a common carrier, théy were bound to exercise ordinary care in 
performing the service. By intrustihg the service to another they 
made the latter their agent, ànd became responsible for any négli- 
gence of the agent in its performance. In cases of misfeasance, or of 
négligence partaking of that character, the agent as well as the prin- 
cipal is liable to the party injured, and a joint action against both is 
maintainable. Wright v. Wilcox, 19 Wend. 343, 32 Am. Dec. 507; 
Phelps V. Wait, 30 N. Y. 78; Hewett v. Swift, 85 Mass. 420. The 
circumstance that the overloading of the lighter was the act of the 
employé of the Commercial Lighterage Company does not relieve the 
Export Lighterage Company, whose servant he was for the time be- 
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ing. Smith v. Bouker, i C. C. A. 481, 49 Fed. 954; Gannon v. Con- 
solidated Ice Co., 33 C. C. A. 662, 91 Fed. 539. 

We hâve not overlooked the objection that the case made by the 
proofs does not conform to the averments of the libel. We think 
that the substantial averments are proved, and that the objection is 
without merit. 

We find no error in the decree of the court below, and accordingly 
it is affirmed, with interest and costs to the appellee. 



DEVBIES et al. V. SHANAHAN. 

(Circuit Court of Appeals, Fourtli Circuit May 14, 1903.) 

No. 491. 

1. Bankruftct — Appbal— Insdfficiknct op Record. 

Where the record on an appeal in bankruptcy does not clearly set fortli 
facts necessary to a détermination of tlie questions involved, it will be 
remanded to ttie District Court, witli directions to hâve the facts fully 
reported to it and to pass on the same. 

Appeal from the District Court of the United States for the Dis- 
trict of Maryland. 

Richard S. Culbreth, for appellants. 
Charles E. Shanahan, for appellee. 

Before SIMONTON, Circuit Judge, and WADDILL and KEL- 
L,ER, District Judges. 

PER CURIAM. The record in this case, whilst it suggests facts 
material to its considération, does not set them forth as clearly as is 
necessary to its décision. It is therefore ordered that the cause be 
remanded to the District Court, with instructions to require ail the 
facts connected with the failure to prove and prosecute the claim of 
the estate of John M. Orem, deceased, against the bankrupt estate 
of W. Morris Orem, prior to the pétition of the appellee, to be in- 
quired into and reported to it, and, when such facts are so reported, 
to pass upon the same. AU the costs in this case to be in the dis- 
crétion of the District Court. 

IF 1. Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
O. C. A. 9. 
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In re SLOMKA et al. 

(Circuit Court of Appeals, Second Circuit. Aprll 16, 1903.) 

No. 149. 

1, Baneroptct— Pbiokity of Debts Due por Wagbs— Applicatiok of State 
Statuts. ■,, 

Laws N. T. 1897, p. 772, c. 624, § 29, whlch provides tbat In ail distri- 
butions of assets under gênerai asslgnments for creditors wages for 
services rendered within one year prior to the exécution of the assign- 
ment shall be preferred, does not entltle employés of a bankrupt to liave 
wages eamed within one year preferred under Bankr. Act .Tuiy 1, 1898, 
c. 541, § 64, cl. 5, 30 Stat. 568 [U. S. Comp. St. 1901, p. 3448]. whlch 
allows priority for "debts owlng to any person who by the laws of the 
States or United States Is entitled'to priority," as the state statute does 
not purport to give employés priority except when the estate is dis- 
tributed under a gênerai assignmént. 

3. Same — Assignmént fok Cbeditoes within Four Months— Effect. 

An assignmént for creditors executed within four months of the flling 
of a pétition in bankruptcy is a préférence, within section 67, Banlir. Act 
July 1, 1898, c. 541, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], and void, 
and the property of the debtor passes to the trustée In banlîruptcy free 
from ail liens or trusts created by or resulting from it. 

8. SAMÈ— EXOLUSIVKNESS OF SPECIAL PROVISION. 

Bankr. Act July 1, 1898, c. 541, § 64, cl. 5, 30 Stat 563 [U. S. Comp. 
St. 1901, p. 3448], allowlng priority for "debts owing to any person who 
by the laws of the states or United States is entltled to priority," does 
not apply to debts for wages, as the exclusive rule In regard to such 
debts Is supported by clause 4, whlch allows priority for wages eamed 
within three months before the commencement of the proceedings. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York, in Bankruptcy. 
For opinion below, see 117 Fed. 688. 

Joab H. Banton, for petitioher. 
Isidore Wiskind, for respondent. 

Before WALLACE, LACQMBE, and COXE, Circuit Judges. 

WAIXACE, Circuit Judge. The order under review allowed 
priority of payment out of the assets of the bankrupt to debts owing 
to employés of the bankrupt for wages, notwithstanding the wages 
were not earned within three months before the commencement of the 
proceedings in bankruptcy. Thèse wages had been earned prior to 
April 14, 1900. On that day the bankrupt made a gênerai assign- 
mént for the benefit of his creditors. The pétition in bankruptcy 
was filed July 16, 1900. The court below ordered priority in view 
of the state statute, which provides that in ail distributions of assets 
under gênerai assignments for the benefit of creditors the wages or 
salaries actually owing to the employés of the assignor for services ren- 
dered within one year prior to the exécution of the assignmént shall 
be preferred before any other debts. Laws N. Y. 1897, p. 772, c.^24, 
§29. 

T 2. See Bankruptcy, vol. 6, Cent Dlg. § 283. 



IN BE SLOMKA. 631 

The only provisions of the bankrupt law (Act July l, 1898, c. 541, 
30 Stat. 563 [U. S. Comp. St. 1901, p. 3447]) which permit any 
priority between creditors in the distribution of the assets are those 
found in section 64, and of thèse the only ones applicable to the 
présent question are clauses 4 and 5. Clause 4 allows priority for 
"wages due workmen, clerks or servants which hâve been earned 
within three months before the date of the commencement of the 
proceedings, not to exceed $300 to each claimant." Clause 5 allows 
priority for "debts owing to any person who by the laws of the states 
or the United States is entitled to priority." The court below was 
of the opinion that the claimants were entitled to priority under 
the laws of the state, and that their debts were within the enumera- 
tion of clause 5. We cannot assent to this conclusion. 

The state statute does not purport to give employés a lien upon the 
property of the employer for wa^es, nor to give them priority over 
other creditors of the debtor, except when the debtor's estate is dis- 
tributed by an assignée under a gênerai assignment. In that event 
it impresses the fund in the hands of the assignée with a trust. Rich- 
ardson v. Thurber, 104 N. Y. 606, Il N. E. 133. If the estate is 
not distributed under the assignment — as, for instance, if the assign- 
ment should be set aside for fraud, or for invalidity otherwise — the 
provision is nugatory. There was no priority hère, because the con- 
ditions essential to its récognition did not exist. The assets were 
not in course of administration under a gênerai assignment. More- 
over, by the bankrupt law the assignment was void, having been exe- 
cuted within four months prior to the filing of the pétition in bank- 
ruptcy. Such a transfer by an insolvent debtor is made with intent 
to hinder, delay, and defraud creditors within the meaning of section 
67, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449], because its neces- 
sary efïect is to defeat the opération of the bankrupt act and the 
rights of creditors to such an administration of the assets of the 
debtor as that act is intended to secure. In re Gutwillig, 34 C. C. A. 
377, 92 Fed. 337; West Co. v. Lea, 174 U. S. 590, 19 Sup. Ct. 836, 
43 L. Ed. 1098. The assignment being void, it is as though it had 
never been made, and the property of the debtor passed to the trustée 
in bankruptcy free from ail liens or trusts créât ed by or resulting 
from it. 

If by the state law the debts were within the gênerai description 
of clause 5, § 64, 30 Stat. 563 [U. S. Comp. St. 1901, p. 3448], we 
are of opinion that the clause would not apply, and that the terras 
of clause 4 supply the exclusive rule for determining what debts for 
wages are entitled to priority. No principle of statutory construc- 
tion is better settled than that which displaces the application of gên- 
erai provisions to a particular subject when there are spécifie pro- 
visions applicable to it in the same act. The subject of claims for 
wages is specifically regulated by clause 4, and its provisions express 
the particular intent of Congress regarding priority for such claims. 
As thèse confine the priority to wages earned within three months 
before the commencement of the bankruptcy proceeding, debts iike 
the présent are not included. We agrée upon this question with the 
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décision of the Circuit Court of Appeals for the Seventh Circuit in 
Re Rouse, Hazard & Co., 33 C. C. A. 356, 91 Fed. 96, and for the 
reasons which are so satisfactorily stated in the opinion in that case. 
We hâve given due considération to the décision by the Circuit Court 
of Appeals for the Sixth Circuit in Re Laird, 48 C. C. A. 538, 109 
Fcd. 550, but we are unable to regard it as correct. 

The order is reversed, with costs, and directions to the court below 
to enter an order disallowing priority to the claimants. 



LOWBLL MACH. SHOP v. SACO & PETTBE MACH. SHOPS. 

(Circuit Court of Appeals, First Circuit April 22, 1903.) 

No. 442. 

1. Patents — Infeinghment — Dkvioe for Qbinding Flats .of Cardin» 
Machines. 

The Knowles & Tatham patent, No. 464,029, for a devlce for grinding 
the wlre teeth of flats used In cardlng machines, the essentîal feature 
of which Is a flxed guide to hold the plane surface of the flat in a posi- 
tion tangential to the grinding roU at the point of contact, is limlted to 
the construction shown, in vlew of the prior art, and is not infringed 
by the devlce shown in the Penney patents. Nos. 544,441 and 620,353, 
for grinding flats havlng an irregular convex surface. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

For opinion below, see 114 Fed. 497. 

William A. Macleod (Macleod, Calver & Randall, on brief), for 
appellant. 
William K. Richardson, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge, 

COLT, Circuit Judge. This appeal relates to the Knowles & Tat- 
ham patent, No. 464,029, granted December i, 1891. The subject- 
matter of the patent is an auxiliary grinding apparatus attached to a 
carding engine for the purpose of grinding the wire teeth of revolving 
flats linked together in the form of an endless chain, where the work- 
ing surface of each flat is slightly tilted or inclined to the line of its 
bearîngs. The case présents only the question of infringement. 

The single claim of the patent reads as follows: 

"The herelnbefore described arrangements of apparatus for grinding the 
flats employed in cardlng engines in which revolving flats are employed, 
wliich arrangements of apparatus conslst in flxed parts provided wlth sur- 
faces, e» and e», formed parallel wlth each other and separated from each 
other by a différence of levé! such that a flat held against the surfaces, e^ and 
e», will hâve its card-wire surface parallel to said surfaces, e^ and es, and 
in levers, such as g, by means of which the flats being ground may be suc- 
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cessively held against the surfaces, e? e», and arranged, employed, and oper- 
ating in conjunctlon wlth a grinding roller, substantially as and for the pur- 
poses herelnbefore described." 

This claim comprises the combination of a fixed guide having two 
parallel surfaces separated from each other by such a différence of 
level that a flat held against the surfaces will hâve its card-wire sur- 
face parallel with such surfaces, and levers by means of which the 
flàtsj while being ground, are successively held against such parallel 
surfaces, ail arranged to co-operate with a grinding roll as described. 

The question of infringement turns substantially on the fixed 
guide, which is the important and novel feature of this claim. l'his 
guide has two parallel surfaces connected by an incline or set-off. 
The defendant's guide has an irregular concave surface. Notwith- 
standing this radical différence in form, the complainant maintains 
that the two guides are essentially the same in structure, and identical- 
ly the same in mode of opération. 

In a carding engine of the type under considération, the cotton 
is combed between the slowly moving wire teeth of the card clothing 
upon the flats and the rapidly moving wire teeth of the card clothinç- 
upon the main cylinder. 

The flats are long, narrow, rigid bars of métal, somewhat longer 
than the main cylinder. The working face of each fîat is a carefullv 
trued plane. To this face is attached a strip of card clothine, the 
width of which is somewhat less than the width of the flat, and its 
length is somewhat less than the length of the fîat, it being the same 
length as the cylinder. At each end of the flat is a guiding surface, 
or "shoe," upon which it travels. The flats are linked together in 
the form of an endless chain, and during the carding opération they 
travel with their shoes sHding upon guideways, or "flexible bends," 
around a portion of the periphery of the cylinder. While one half 
of the flats are in working position on the cylinder, the other half 
are slowly passing in an opposite direction back to a working posi- 
tion. It is necessary that the séries of flats should be adjusted with 
great accuracy and uniformity, in order that the teeth of the flat 
should always maintain their proper relation to the teeth of the 
cylinder. 

In its working position, the wire surface of each flat is not parallel 
to the wire surface of the cylinder. This is because each flat is 
slightly tilted or "heeled," the eflfect being to bring the "heel" edge 
of the flat a little nearer the cyHnder than the "toe" edge. This tilt 
is caused by a slight bevel, or "heel eut," in the front surface of the 
shoe of each flat, which gives the shoe two bearings, the heel bearing 
and the toe bearing. It foUows that a Hne drawn throup^h thèse 
bearings will not be parallel to a line drawn through the surface of 
the clothing, and that, consequentlj', such surface will be at an angle 
or slightly incHned to the line of thèse bearings and to the cylinder. 
In other words, the distance from the heel bearing to the plane of 
the surface of the clothing is greater than the distance from the 
tœ bearing, and the amount of the tilt or inclination is equal to the 
différence in thèse distances. 
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The Knowles & Tatham patent in suit is for an apparatus for 
grindinig the plane wire surfâciè of heeled flats as they are slowly 
passing back to their work and while their wire surface is in an uo- 
ward position; The flats approach the grinding roU in their normal 
tilted position, or at a slight angle, and the problem is to correct this 
tilt, and to présent each flat ina horizontal position, tangential to the 
grinding point, as it slowly travels past the, grinding roU. If the tilt 
were not corrected, it is manifest that only the heel of each flat would 
be ground ofif. 

This pfoblem has been usually solved by the introdiiction, during 
the grinding opération, of soœe form of guiding mechanism which 
opérâtes to correct the tilt, and so présent the wire surface horizon- 
tally to the grinding point. Previous to the Knowles & Tatham 
invention several forms of guides were in common use. In the earliest 
form the back surface of the shoe of the flat constituted this addi- 
tional guide. This back guiding surface was made parallel to the 
plane of the wire surface, and, of course, at an angle to the line of 
the shoe bearings on the front surface of the shoe. In view of this 
parallelism between the surface of the wire clothing and the back 
surface of the shoe, when the flat rested upon this back guiding sur- 
face as it traveled along a straight guide, the wire surface would 
be presented horizontally to the grinding point. In this way of solv- 
ing the problem the flat itself has two separate guide surfaces, one 
for supporting it when at wbrk on the cylinder, and the other for 
supporting it during the grinding opération. 

Another old way of solving the problem was by the interposition 
of a wedge-shaped sliding block during the grinding opération. This 
wedge is thicker at the heel than at the toe. The différence between 
thèse thicknesses corresponds to the tilt or inclination of the wire 
surface of the flat. As the flat approaches the grinding point, the 
front surface of the shoe, with its heel and toe bearings, is pressed 
up and bears against this wedge-shaped block; the eflfect being to 
correct the tilt, and so présent a horizontal surface to the grinding 
roU. This device is the subject of the British Clegg & I^ucas patent 
of February 19, 1874, in which the wedge is referred to as the sliding 
block, k. In référence to the opération of the sliding block, the pat- 
ent says: 

"As each flat nears the sald grinding roUer a projection, p, on tlie back 
of the flat, sUdes up the face of the Incline, h, whereby the sald flat la 
ralsed untll the front surface [ot the shoe] * * * bears against a block, 
k, which Is fltted to slide In the flxlng, 1. * • • The sald front is maln- 
talned in contact with the block, k, for a time by the action of a sprlng, g. 
If preferred, a lever or bar pressed upwards by means of a welght, * • • 
or any other sultable arrangement, may be subgtituted for the spring, g, so 
long as the end of the flat is maintained flrmly In contact with the block, k, 
whllst the cards on the sald flat are belng ground. The sald block is formed 
with a face, which Is inclined at the same angle as the 'front Surface' of the 
end of the flat, and reversed with référence to the sald surface, so that when 
the sald surface bears against the sald block the card surface is brought Into 
a position parallel with the plane in which the sald block slides." 

Another way of solving the problem was by means of a guide which 
moved towards or from the grinding roU as the flat traveled past. 
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The guide is pivoted at one end, while the other end is supported 
on a movable cam surface. As the flat travels past the grinding roU 
the cam raises the guide just enough to compensate for the tilt of 
thé card surface with relation to the shoe guides. This guide is the 
subject of the British Hetherington patent, No. 2,642, issued in 1887. 

Ail thèse grinding mechanisms hâve certain things in common. 
In ail the subject-matter, or tool, is a flat with a plane or straight 
surface, and in ail the product is a flat with a ground plane surface. 
In ail the problem was the same, namely, to grind the inclined sur- 
face of a chain of revolving tilted flats, successively, while on their 
way back to their working position on the main cylinder of a card- 
ing engine. In ail this problem was solved in the same way, by 
the correction of the tilt of the flat. In ail the tilt is corrected in 
the same way, namely, by presenting the heel edge of the surface of 
the clothing to the grinding roll in a horizontal position, tangential 
to the grinding point, and at an angle to the shoe bearings, and 
maintaining the movement of the flat in the same straight line until 
the entire surface of the clothing has passed the grinding point. 
The only différence in thèse several devices is in the spécifie me- 
chanical means employed for doing the work. 

In the first device mentioned the essential means is the guide on 
the back surface of the shoe of the flat made parallel with the plane 
of the clothing surface, by which the tilt of the flat is corrected, 
and the surface of the clothing is maintained in a horizontal position 
tangential to the grinding point. Hère the invention may be said 
to réside in the conception of an additional guide on the back of the 
shoe, which is parallel with the plane of the surface of the clothing, 
and its embodiment in an operative mechanism. 

In the second device, the Clegg & Lucas, the essential means is 
the sliding wedge, made thicker at the heel than at the toe to com- 
pensate for the tilt caused by the bevel in the shoe, so that when the 
shoe is pressed against it the tilt is corrected, and the wire surface 
assumes a horizontal position tangential to the grinding point, which 
is maintained throughout the grinding opération. Hère the invention 
may be said to réside in the sliding wedge or block, and its embodi- 
ment in an operative device. 

In the third device, the Hetherington, the essential means are the 
pivoted straight guide and the movable cam surface to raise the 
guide just enough to compensate for the tilt of the flat, and to 
maintain the flat in a horizontal position tangential to the grinding 
point during the grinding opération. Hère the invention may be 
said to réside in the conception of the pivoted guide and movable 
cam, and their embodiment in an operative device. 

Corning now to the Knowles & Tatham patent in suit, the essen- 
tial means is the fixed guide, with its parallel surfaces separated from 
each other by a différence in level equal to the depth of the bevel 
of the shoe, so that when the shoe bearings are pressed against 
thèse guide surfaces the surface of the clothing is parallel to thèse 
surfaces, the effect being to correct the tilt and bring the surface 
of the clothing to the grinding roll in a straight line tangential to 
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the grinding point throughout the grinding opération. Hère the 
invention may be said to réside in the conception of a fixed guide 
having two parallel surfaces in différent planes, which are connected 
by an incline or set-off equal to the depth of the bevel di the shoe 
and its embodiment in an operative device. 

By this review we are enabled to set the Knowles & Tatham de- 
vice in its proper place in the art. It dues not mark any great ad- 
vance in the art. It does not solve any new problem. At most, it 
is merely an improvement on what was old. Further, the évidence 
does not show to what extent it has gone into use, nor that it 
is preferred to earlier grinders, nor that it has supplemented them. 
Under thèse circumstances, the only advance which it can be said 
Knowles & Tatham made over the prier art was to devise a simple, 
ingenious, and meritorious guide in a grinding apparatus for grinding 
the plane surface of revolving tilted fîats. It is a fixed guide, as 
distinguished from the old movable guides, and by reason of this 
feature it dispenses with the additional mechanism which was neces- 
sarily employed in connection with movable guides. It also has two 
parallel surfaces in différent planes, which would seem to be an in- 
dispensable characteristic of any fixed guide which was to correct the 
tilt of a plane-surf aced flat. The fact, however, that this guide is 
fixed, and that it has two parallel surfaces in différent planes instead 
of a simple straight surface, does not change its mode of opération 
in any important respect. It still opérâtes just as the old guides op- 
erated to correct the tilt, and in the same way, by presenting the 
heel edge of the wire surface to the grinder on a line tangential to 
the grinding point, and maintaining the movement of tHe flat in the 
«ame straight line until its wire surface has passed the grinding 
point. It makes no essential différence in the mode of opération 
whether the beveled shoe of the flat is pressed against the two par- 
allel surfaces of the Knowles & Tatham fixed guide, or against the 
sliding block of Clegg & Lucas, or whether the tilt is corrected by 
the movable guide of Hetherington, since the effect upon the line of 
movement of the flat is the same. Thèse devices are distinguished 
from each other by the différence in the particular means employed, 
rather than by any substantial différence in the mode of opération. 

The Knowles & Tatham patent is merely for an improved form of 
means for accomplishing an old resuit. It does not employ any new 
mechanical principles or any essentially new mode of opération. The 
substance of the invention résides in the form of the means. It is 
a case where form and substance are inséparable. Winans v. Den- 
mead, 15 How. 330, 342, 14 L. Ed. 717. 

The defendant's grinder is covered by the Penney patents. No. 
544,441, issued August 13, 1895, and No. 620,353, issued February 
28, 1899. This device is for grinding the irregular curved surface 
of revolving heeled flats in a carding engine. In the Knowles & 
Tatham patent we hâve a plane surfaced heeled flat whose wire sur- 
face approaehes nearest the cylinder of the carding engine at the 
very edge of the heel, and then slopes gradually and uniformly away 
to the toe. In the Penney patents we hâve a heeled flat with an 
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irregular convex surface, which approaches nearest the cylinder at 
a point some distance from the heel edge, and then curves gradually 
off from either side of that point to the heel edge and the toe edge, 
the eiïect being to widen the working part of the wire surface of 
the flat. 

In the Penney grinder the tilt of the flat is corrected, and the 
fîat ground, by means of a concave guide of irregular curvature 
attached to the "floating cradle" which supports the grinding roll. 
During the grinding opération the flat is not pressed upward against 
the guide by levers, as in the Knowles & Tatham device, but the 
weight of the cradle and roll press the guide down upon the flat. 

The purpose of the curved guide is clearly stated in the spécification 
of the second Penney patent : 

"I prefer to use for guidlng the flats the curved guides shown, as they 
cause the flats to take a course which grinds the wire surface of each flat 
the crownlng or convex form, the surface being thus rounded up from the 
heel for a considérable width and then rounded down to the toe, the highest 
part of the crown being nearer the heel. By this form of grinding the 
working part of the flat at the heel is much widened, and consequently made 
more effective than In the flat, which Is ground straight back from the heel, 
and which, therefore, has a much narrower working surface at the heel." 

The old grinders in the art were ail directed to grinding the plane 
surface of a heeled flat in a revolving chain of flats. The Knowles 
& Tatham invention is an improved form of this old type of grinder. 
The Penney grinder is a departure from the old type, since it is di- 
rected to grinding a heeled flat with an irregular curved surface in 
a chain of revolving flats. This was a new problem in this art, whicîh, 
so far as appears, Penney was the first to solve. The two problems 
are manifestly différent, and cannot be solved by the same means or 
by the same mode of opération, in any practical sensé. The Knowles 
& Tatham guide, with its parallel surfaces separated by a set-off, is 
in no way adapted for grinding a heeled flat with a curved surface, 
and the curved guide of the Penney patent is in no way adapted for 
grinding a heeled flat with a plane surface. It is as impossible to 
grind a Penney flat by means of a guide with parallel surfaces in 
différent planes as it is impossible to grind a Knowles & Tatham flat 
by means of a guide with an irregular curved surface. When Penney 
approached the construction of a proper guide for his curved-surface 
flat, the Knowles & Tatham guide was of no assistance to him, any 
more than the Penney guide would hâve aided Knowles & Tatham 
in the construction of their guide, had they known of it. 

The two guides are différent in structure, mode of opération, and 
resuit attained. So far as structure is concerned, no guides could 
be farther apart, for a parallel surface may be defined as a surface 
without curvature, and a curved surface as a surface which has no 
finite portion in a straight fine. 

The complainant seeks to prove the identity of the two structures 
in the following manner: The defendant's curved guide has essen- 
tially two parallel surfaces at such a différence in level as to com- 
pensate for the tilt of the flat, since its curvature is such that any 
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given point on the heel-guiding curved surface lies in a dififerent 
plane, or at a différence in level, from a corresponding point on the 
toe-guiding surface, the distance between thèse two points being 
equal to the depth of the bevel of the shoe. To prove that a guide 
with parallel surfaces separated by a set-off has essentially the same 
structural form as a guide with an irregular curved surface because 
they hâve mathematical points which correspond is too refined for 
the practical administration of the patent law. 

So, with regard to the mode of opération of thèse guides, it is ap- 
parent that it cannot be the same, in any ordinary sensé, by reason 
of the essential différence in their structure. As the Knowles & 
Tatham guide is composed of parallel surfaces, the path of move- 
ment of the fîat during the grinding opération is in a straight line 
tangential to the grinding point. As the defendant's guide is com- 
posed of an irregular curved surface, the path of movement of the 
flat during the grinding opération is in an irregular curved line, 
and never in a straight line. In the Knowles & Tatham guide, the 
grinding point on the roll, during the grinding opération, is always 
the same, since the movement of the flat past the roll is always in a 
straight Une tangential to the same grinding point. In defendant's 
guide, the grinding point on the roll, during the grinding opération, 
constantly shifts, since the movement of the flat past the grinding 
roll is always in a curved line, which brings the surface of the flat 
at every instant of its movement to a différent grinding point on the 
roll. The effect of this constant shifting of the grinding point is to 
give defendant's flat a kind of rocking movement as it passes the 
grinding roll. 

The complainant seeks to show the identity of thèse modes of ooer- 
ation upon the theory that at each instant of time during the grind- 
ing opération the fiât occupies a position tangential to some grinding 
point, and that this is because the heel and toe bearings of defendant's 
curved guide are such that, at each instant of time, they are separated 
by a différence in level just sufïicient to compensate for the tilt or 
incHnation of the surface of the flat relative to its shoe bearings. 

Conceding that complainant's experts hâve dembnstrated by most 
careful and elaborate mathematical tests the truth of this theory, 
it still does not seem to us that, in any sensé within the patent law, 
or in any sensé within the remote contemplation of the respective 
inventors, or in any sensé outside the most refined reasoning respect- 
ing instances of time, fixed relations, elemental parts, and différence 
in level of points, thèse modes of opération are the $ame. 

The great difïiculty we hâve encountered in the présent case has 
been, not in understanding the patent in suit, but in trying fully to 
comprehend how it was possible, in order to make out infringement, 
to show that parallel things, with levels or planes, were the same 
in structure and mode of opération as curved things, without levels 
or planes; that parallel surfaces were the same as mathematical 
points which were not parallel, and that two mathematical points 
separated by a certain distance were the same as two plane surfaces 
separated by a certain distance; in effect, that a guide constructed 
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with two parallel surfaces în différent planes could possibly haye the 
same structure and the same mode of opération as a guide with an 
irregular curved surface. It is a relief to turn again for light and 
guidance from the investigation of thèse occult relations between 
dissimilar things to the patent in suit. 

The Knowles & Tatham patent is for an apparatus for grinding the 
plane surface of revolving tilted flats. At the close of the spécifica- 
tion the patentées say: 

"Having fuUy deseribed our Invention, what we clalm and désire to seeure 
by letters patent is — 

"Ttie hereinbefore deseribed arrangements of apparatus for grinding tlie 
flats employed in cardlng engines in wliich revolving flats are employed, 
whicli arrangements of apparatus consist in flxed parts provided with sur- 
faces, e2 and es, formed parallel with each other and separated from each 
other by a différence of levé) sucb that a flat held against the surfaces, e^ 
and es, wlll hâve its card-wire surfaces parallel to said surfaces, e2 and es." 

Then foUows a description of the means for holding the flats against 
this fixed guide. 

There is nothing hidden or abstruse or difïicult to understand in 
the language of this claim. It fully describes, in simple terras, the 
invention which the patentées desired to seeure by their patent. 

For the purpose of holding, in the case at bar, that the defendant's 
guide infringes this claim, we are asked to add to the claim the fol- 
lowing : 

"We do not limit this claim, nor the invention covered by the patent, to 
the fixed guide with parallel surfaces separated from each other by a différ- 
ence in level, as above set forth. This is only one of many spécifie forms 
which may embody our real invention. What we intend to claim as our real 
invention is a new method, irrespective of any spécifie form. In which two 
fixed guides, the flats, and the grinding roll, occupy a certain relation to each 
other, such relation being that, at each instant of time during the grinding 
opération, the position of the flat and card elothing is controlled by a point 
In the toe guide and a corresponding point in the heel guide at such a différ- 
ence in distance from the grinding point as will compensate for the tilt of 
the flat relative to Its bearings." 

The meaning of the Knowles & Tatham patent as it now stands is 
plain ; the position it occupies in the art is clear ; and the court should 
not, by adding to it, or by construction, extend the scope of this 
monopoly beyond anything found or suggested in the spécification or 
claim, or ever contemplated by the patentées. 

The decree of the Circuit Court is affirmed, with costs of this court. 
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KLAUDBB-WBLDON PYEING MACfH. CO. y. SrTBADWBLL DYBING 

MACH, CO. et aL 

(Circuit Court, N. D. New York. May 13, 1903.) 

1. Patents—Invention— Dtkino Machine. 

The Weldon patent. No. 354,281, for a dyelng appafatus, consisting of 
a perforated rotary cyllnder, the lower part of whlch is Immersed in the 
dye Uquor, and liavlng on the Interior of its periphery angular or V'-shaped 
buckets. In which the articles to be dyed are placed, was not anticipated, 
and embodies a comblnation of old éléments whlch Is substantially 
différent in construction and opération from anything in the prior art, 
and whlch accomplishes so much better résulta as to disclose Invention. 
Claims 1, 2, 3, and 4 held infrlnged. 

2. Same— Construction op CiiAiMs. 

The law construes the claims of a patent to extend to variations In 
form or proportions of the thing patented. 

This bill in equity was filed herein, praying that the défendants, and 
each and every of them, may be restrained and enjoined, provisionally 
and perpetually, from directly or indirectly making, constructing, 
using, vending, delivering, working, or in any wise counterf eiting or 
imitating, claims i, 2, 3, and 4 of letters patent for dyeing apparatus, 
No. 354,281, dated December 14, 1886, and for which application 
was filed September 15, 1886, and also praying an accounting by the 
défendants of the profits they hâve acquired and the damages suffered 
by the complainant by reason of an alleged infringement of the said 
patent. 

Duell, Megrath & Warfield, for complainant. 

White & Ferguson (Frederick W. Cameron, of counsel), for défend- 
ants, 

RAY, District Judge. The letters patent in question were duly 
issued to Léonard Weldon December 14, 1886, upon an application 
filed September 15, 1886, for a dyeing apparatus. April 19, 1891, 
the said patent, and ail right, title, and interest in and to the same, 
were duly assigned to the complainant by an instrument in writing 
recorded in the transfers of patents of the United States Patent Office 
on the 3d day of July, 1891, in Liber W44, p. 142, of transfers, 

Claims l, 2, 3, and 4 of said patent, alleged to be infringed, read as 
follows : 

"(1) In a dyeing apparatus, the comblnation, with the rotary wheel or 
cylinder, of buckets formed angular in cross-section, as and for the purpose 
specified. 

"(2) In a dyeing apparatus, the comblnation, with the rotary wheel or 
cyllnder, of buckets in said cyllnder adjacent to the periphery tiiereof, and 
of angular form In cross-section, substantially as shown and set forth. 

"(3) In a dyelng apparatus, the comblnation, with the rotary wheel or 
cyllnder, of buckets of angular form In cross-sectlon, and adjacent to the 
periphery thereof, and perforated partitions extending from the Inner edge 
of the buckets toward the center of the wheel or cyllnder, substantially as 
described and shown. 

"(4) In a dyeing apparatus, the comblnation, with the rotary cyllnder, of 
buckets of V shape in cross-section, and havlng one slde solld and the other 
slde perforated, and the solld slde thereof constltuting a longitudinal section 
of the exterior of the cyllnder, substantially as described and shown." 
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The rotary wheel or cylinder containing the buckets of angular form 
is made to revolve upon an axle, and is partially submerged in the dye 
liquor contained in a water-tight vat. The cylinder is perforated so 
as to admit the dye liquor to enter thèse buckets, each of which forms 
a compartment by itself, but each is so perforated that the dye liquor 
may pass from one bucket or compartment to another. The garment 
or materials to be dyed are placed within the bucket. Each bucket 
or compartment may contain raaterial to be dyed, and, the cylinder 
being set in motion and revolved rapidly, the articles to be dyed are 
intermittently dipped in the dye liquor; but each bucket retains and 
carries the liquor contained therein above the surface of the liquid 
in the vat, so that the process of dyeing the material is constantly 
going on. The purpose of the angular or V-shaped buckets is to pre- 
vent the articles or fabric to be dyed from slipping or sliding to one 
end of the bucket, and there being rolled over and over, and knotted 
or otherwise so rolled together as to prevent the liquid from spreading 
uniformly through the fabric and producing a uniform coloring ; also 
to expose equally to the direct action of the dyeing liquid both sides 
of the fabric in each compartment, by turning it over with each révolu- 
tion of the cylinder. 

Prior to 1886 the dyeing of varions classes of material was accom- 
plished by placing the stock to be dyed in the liquor in a large, open 
vat, and then stirring the same about and turning it over by hand. 
Workmen stood about the vat and stirred the contents with pôles, 
and, as a conséquence, many times the material to be dyed was torn 
and tangled, knotted, snarled, or otherwise damaged, and many times 
the coloring was uneven and unsatisfactory. The process was also 
slow, laborious, and expensive. Prior to the issuing of the patent in 
question, several dyeing machines, intended to take the place of the 
process mentioned, had been invented; and some had been patented, 
but none of thèse proved successful, and the process described was in 
common use. The proof is quite satisfactory and conclusive that since 
1886 the machine constructed under and described in the patent in 
question has corne into common use and supplanted ail others, and 
has taken the place of the old process. 

In the patent in question the patentée thus describes the buckets, 
their location and opération : 

"The cylinder, C, I form of two stout heads, b, b, preferably each com- 
posed of two thicknesses or layers of wood, with the grain of one layer run- 
ning crosswlse the grain of the other layer, so as to prevent the warping of 
the heads; sald heads being secured to a wooden roUer, c, through whicb 
the shaft, d, of the cylinder is extended, and to whlch it is fastened. Length- 
wise the Interior of the cylinder, C, are extended a séries of buckets, L, L, 
whlch are secured at their ends to the Inner sides of the heads, b, b. Thèse 
buckets are formed either V-shaped or slmilar angular shape in cross-section, 
and are arrangea adjacent to the periphery of the cylinder, and preferably 
in such positions as to make one sida, e, of each bucket form a longitudinal 
section of the exterior of the cylinder; said side of the bucket being solid, 
while the other side, e', of the bucket Is perforated, or composed of slats 
placed short distances apart. From the Inner edge of each bucket, L, to- 
ward the eenter of the cylinder, is extended a slatted or perforated partition, 
n, and near the aforesaid edge of each bucket is hinged at one edge a gâte, f, 
whlch has Its free edge extended toward the back of the adjacent bucket. 
122 F.— 41 
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In the opération of the descrlbed dyelng apparatus, tte fabrlc or articles to 
be dyed are thrown Into the biickets, L, L, from the top of one side of the 
vat, and by the rotation of the cyllnder, Oisaid articles are carried in the 
bufe'kets through the dye-Uquor Ih the vat, and are thus Intermlttently dipped 
or Imrùersed therein. The angnlar or V shape of the buckets causes the 
articles to be retalned In the buekets af ter leaving the bath of dye-llquor 
wlthout paoving from the positions In whlch they were taken np until the 
buckets are elevated to a position past a vertteal Une over the axis of the 
cyllnder, O.'when the aforesald articles fall by gravity ont of the elevated 
bucket and ônto €he back of the perforated side of the subjacent bucket 
and partition, n, and during thls fall the articles to be dyed are turned over, 
so that in; thelr encceedlng passage tbrough the dye-Uquor and toward 
the top of the pylinder the,4ye-llquor pénétrâtes the layers of fabrlc in the 
buckets In opposite directioii from whlch It passed through the same during 
the préviens révolution of the cyllnder, and thus the fabrlc is dyed more uni- 
formly throughout. Heretof ore the buckets of the wheel or cyllnder, C, hâve 
been formed concave or rounded transversely, and thls form of the buckets 
caused the articles in process of dyelng to be rolled over in the bucket, and 
thus become more or less entangled or khotted In a mass and dyed unevenly. 
Thls, it willbe observed, is eftectually obvlated by the angular or V shape 
of the buckets, X, L, of my improved apparatus." 

The évidence is clear and conclusive that the dyeing ntiaclaine con- 
structed under and in accordance with this patent accomplished ail 
that was claimed for it. It has quickened, cheapened, and bettered the 
dyeing art. It is not seriously, this court thinks, claimed that there 
was no patentable invention in this device for dyeing textile fabrics. 
When a person takes well-known materials fashioned into shape, and 
combines them in a new way, so as to produce new and bénéficiai re- 
sults, hé has inyented a valuable thing. That is what Mr. Weldon did. 
The axle is not new. The motive power and mode of attaching it are 
not new. The vat is not new. The cyHnder is not new. The boxes 
or bearings are not new.. The rollers are not new. There is some- 
thing new in the buckets themselves, which are either V-shaped or of 
similar angular shape in cross-section. The perforations or slattings 
of thèse. buckets are not new. Any carpenter or mechanic could con- 
struct, either of wood or métal, one of thèse buckets or compartments. 
The invention consisted in the combination and putting together of 
thèse various things in a new way, and in such a manner as to produce 
new and bénéficiai results. Ginna v. M. M. Co., 63 U. S. App. 351, 92 
Fed. 369, 34 C. C. A. 413. 

Loom Co. v. Higgins, 105 U. S. 580-591, 26 L. Ed. 1177, says: 

"It may be laid down as a gênerai rule, though perhaps not an invariahie 
one, that If a , new combination and arrangement of known éléments 
produce a new and bénéficiai resuit, never attalned before, it Is évidence of 
invention. It was certalnly a new and useful resuit to make a loom pro- 
duce fifty yards a day, when it çever before had produced ihore than forty; 
and we think that the combination of éléments by whlçh thls was efCected, 
even if those éléments were separately known before, was invention sufflcient 
to form the basls of a patent." 

See, also, Ryan v. Goodwin, 3 Sumn. 514, 518, Fed. Cas. No. 12,- 
186. 

Complîiinant's patent is new, because substantially différent, in con- 
struction, opération, and results produced, from anything that had pre- 
ceded it. 



KLAUDER-WELDON DTEING M. CO. V. STEADWELL DTEING M. CO. 643 

This court is satisfied that this invention is both new and usefui, 
as well as valuable, and that it wrought a révolution in the art of 
dyeing textile fabrics. This court is also satisfied that it is immaterial 
that the defendant's angular compartments or buckets are constructed 
in a somewhat différent form from those made and used in the com- 
plainant's machine. Thèse buckets are se eonstructed and arranged 
that the fabrics contained therein are, as the cylinder revolves, alter- 
nately dipped into and taken from the dyeing liquid, and are carried 
up through and above the liquid in the vat until the bucket has reached 
a position where its base is nearly perpendicular, when the fabric, 
instead of being allowed to slide down and double up at the end of 
the bucket, is quickly turned over, falling and resting upon the side of 
the bucket in its immédiate front, and in this position is carried down 
to and into the liquid ; thus allowing both sides equal access thereto. 
At this time the fabric may or may not leave the side of the bucket, 
but if it does it is immersed and floats in the dyeing liquid, and is 
almost immediately taken up by the empty bucket foUowing, and so 
the process is repeated as long as the operator deems necessary. Thus 
the fabric is not only immersed in the dyeing liquid, but is moved 
through it, and during the process is kept in such a position that both 
sides are equally exposed to the action of the liquid, while it is kept in 
shape, and knotting, doubling, twisting, and entanglement are obviated. 
We hâve hère inventive skill. That thèse machines constructed after 
this patent were an industrial and a commercial success is beyond 
question. 

I hâve examined the évidence to see if the défense of anticipation 
has been sustained, and find nothing that will justify such a conclusion. 
There is some vague and uncertain évidence to the efifect that certain 
persons had at some prior time long ago seen a similar machine, but 
when and where does not appear. This does not prove anticipation. 
It has been shown that certain machines to aid in dyeing textile fab- 
rics had been in use, to a very limited extent, prior to the patent in 
question. One or more of thèse had an axle with arms not contained 
within a closed cylinder, which arms protruded into the vat of liquid 
where the fabrics were placed, and stirred them up as the axle re- 
volved, but the effect of this stirring was uncertain and unsatisfactory. 
The stirring of the fabric lying in the liquid might resuit in turning 
it over, and might resuit in knotting, twisting, and massing it so as 
to prevent a uniform coloring. That such appliances were not satis- 
factory, goes without saying. They hâve ail been carefully examined, 
and it is sufïicient to say that they do not show anticipation. 

Attention has been called to the Exhibits, so-called Gloversville 
Drum No. i and Gloversville Drum No. 2 — cyHnders with pins or 
shelves projecting inwardly from the surface. The fabrics to be dyed 
were placed within those cylinders, and the pins or shelves (in drum 
No. 2, projecting at an angle) were intended to pick up and drop the 
fabrics at intervais. They were not intended, and did not serve, to 
keep the fabric extended and in place, and to change the exposed sur- 
face. They were intended to stir up the fabrics, but this mode of 
operating tended to intensify, rather than obviate, the difificulties the 
complainant's patent overcame. The shelves did not form compart- 
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ments with buckets keeping the fabrics in place, but, rather, tended to 
continually roll and push them towards the center of the cylinder, in 
one mass. Thèse shelves or pins, whjchever were used in this style 
of a machine, may hâve suggested the idea of compartments with 
angular buckets or sides arranged as in the complainant's patent, but 
they fall far short of anticipation. 

That the défendant has infringed and is infringing the complainant's 
patent is quite plain. The défendant has constructed and sold, as 
the proof shows, at least one dyeing machine which in ail essentials, 
so far as daims i, 2, 3, and 4 of the complainant's patent are con- 
cerned, is the same. It appropriâtes and uses substantially the com- 
plainant's V-shaped or similar angular shaped bucket. It has the 
angular compartments contained within the cylinder, and, while the 
construction of thèse V-shaped or similar angular shaped sections are 
not precisely alike, they are the same in ail essential particulars, and 
operate in the same way and produce the same results with the fabric 
to be dyed, and were intended so to do. It is true that in the defend- 
ant's machine thèse buckets or compartments give access to the dyeing 
liquid at a différent place, but this has no material eflfect upon the ques- 
tion at issue, for infringement in that regard is not claimed, and the 
purpose of the complainant's patent was to retain the fabric to be dyed 
in such a position as to prevent knotting, twisting, etc., and change 
sides with it so as to produce uniformity of results in dyeing. This 
is what the defendant's machine does, and it is accomplished by the 
same means and by a machine with the same number of compartments, 
each containing substantially the same angular shaped or V-shaped 
bucket. Thèse are so arranged, and the cylinder in which they are 
contained is so revolved, that the fabric to be dyed is alternately with- 
in and without the dyeing liquid contained in the vat, and the fabric to 
be dyed is so placed and arranged in each bucket or compartment — 
whatever we call it — that it is carried up until the bottom of the bucket 
is in nearly a perpendicular position, when the fabric falls downward 
and forward, resting upon the side of the bucket or compartment in 
its immédiate front, and in this position is carried on, as the cylinder 
revolves, until again immersed in the dyeing liquid, when, if it floats 
or tends to fall downward, it is almost immediately taken up and car- 
ried forward by the base of the bucket or compartment upon which it 
originally rested. That the inventor of the machine made and sold 
by the défendant had seen, was familiar with, and copied the complain- 
ant's machine, is évident. The proof shows that he had been in the 
employ of the complainant and familiar with the complainant's ma- 
chine for years before allying himself Tvith the défendant company. 
That the defendant's machine is not the exact counterpart of the com- 
plainant's machine is immaterial. White v. Rubber Co. (C. C.) m 
Fed. 190; Dowagiac Manufacturing Co. v. Plow Co. (C. C. A.) 118 
. Fed. 136; Union Pump Co, v. Battle Creek Pump Ce, 43 C. C. A. 
560, 104 Fed. 337, 338; Davis v. Perry (C. C. A.) 120 Fed, 941. 
Other cases to the same effect might be cited, but it is unnecessary. 

It is not necessary to state in the claims of a patent that it extends 
to the thing patented, however its form or proportions may be varied. 
The law so interprets the claim of a patent without the addition of 
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those words. Winans v. Denmead, 15 How. 330, 14 L. Ed. 717; 
McMichael & Wildman Co. v. Stafford (C. C.) 105 Fed. 380. 

A patentée is entitled to the benefit of ail the bénéficiai functions of 
his invention, if a necessary conséquence of the improvement, madc 
and described in such a manner as to make it obvions that the inventer 
intended it. Stilwell v. Eufaula Co., 54 C. C. A. 584, 117 Fed. 410. 

It is évident from the évidence in the case that the invention dis- 
closed by the patent is one of utility and merit, and that same was 
net anticipated. It is also évident that the défendant has substantially 
appropriated it in the construction of his machine. It follows that 
the complainant is entitled to the usual decree for an injunction as 
prayed for, and for an accounting by the défendant. 
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(Circuit Court, W. D. New York. April 30, 1903.) 

No. 34. 

1. Patents— Anticipation— BicvcLE 8addle8. 

The Wheeler patent, No. 594,451, for a bicycle saddle, Is vold for antici- 
pation, belng for a union of old éléments not dlscloslng Invention. 
8. Same- Design for Bicycle Saudlb. 

The Wheeler design patent. No. 28,435, for a design for a bicycle saddle, 
was not anticipated, and is valid. 

In Equity. Suit for infringement of letters patent No. 594,451 for 
a bicycle saddle, issued November 30, 1897, and No. 28,435, ^or ^ 
design for a bicycle saddle, issued March 29, 1898, both granted to 
B. F. Wheeler. On final hearing, 

Horace Pettit, for complainant. 
Osgood & Davis, for défendant. 

HAZEL, District Judge. This suit is for infringement of two Unit- 
ed States letters patent issued to the Wheeler Saddle Company, and 
subsequently assigned by B. F. Wheeler, the inventor, to complain- 
ant. Their numbers are 594,451, dated November 30, 1897, applica- 
tion filed May 28, 1897, and 28,435, issued March 29, 1898, applica- 
tion filed August 9, 1897. Botla patents relate to bicycle saddles; 
the earlier for a mechanical improvement, and the latter a design 
for the shape and configuration of the saddle. The functional patent, 
which will first be considered, has six claims, four of which — i, 3, 4, 
and 6 — are alleged to be infringed. They read as follows : 

"(1) In a bicycle saddle, the comblnation of the saddletree comprislng two 
rearwardly extendlng independent members divlded by a central opening 
and united In a redueed forwardly extendlng neck, of the leather coverlng 
conslsting of two opposed layers embraclng said tree, having central dépres- 
sions, whose opposed faces meet between the members of sald saddletree 
and extend outward to the rear margin of the saddle, and whose marginal 
edges meet beyond the perlmeter of said tree, and the Une of stltching around 
sald marginal edges and foUowIng the Une of said central dépression." 

"(3) In a bicycle saddle, the saddletree comprising two rearwardly extend- 
lng fiarlng members curved at thelr rear edges and divided by an opening 
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extendtng forward through tlie baok o£ sald tree and having a reduced for- 
wardly ertendlng neek. , . 

"(4) In a bicycle saddle, the combination of the saddletrees having two 
rearwardly extending members dlvlded by an opening exteiiding through the 
back thereof and having à forwardly-extending neck, of the padding mount- 
ed upon the tree, the tv?o coverings of leather embraclng said tree and pad- 
ding, said leather being united between the divided members of said tree 
and beyond the marginal edgea thereof, and the Une of stitching through the 
united faces of sald leathers around the divided members of said tree." 

"(6) In a bicycle saddle, the combination of the saddletree having a reduced 
neck and flarlng independ^t members divided by a central opening extend- 
ing througli tlie back of said tree, the coverings of leather embracing said 
tree and coiiformlng thereto, the support or spring having a transverse bar 
which crosses the central opening between the members of the saddletree 
and is seeured at opposite ends to said members." 

The défendant has adapted, manufactured, and sold a construction 
and design identical with that of complainant. The défenses relied 
on challenge the novelty of both inventions on the ground of anticipa- 
tion. The patentée disclaims a broad interprétation of the claims 
of the structural patent, but insista upon the validity of claims, which 
it is asserted describe an anatomical improvement in a bicycle saddle 
by the employment of old and new éléments which produce a new 
resuit. The law is well settled that the mère employment of old élé- 
ments in a mechanical device will not defeat a patent for a combina- 
tion of éléments which contribute a new and useful resuit. Bâtes v. 
Coe, 98 U. S. 31, 25 t. Ed. 68; Cantrell v. Wallick, 117 U. S. 689, 
6 Sup. Ct. 970, 29 L. Edi 1017. The spécification déclares that the 
object and purpose of the inventer is to provide a light, serviceable, 
anatomical bicycle saddle, which shall be shapely in appearance and 
strong in détail of construction. The record enumerates many pat- 
ents to establish the défense of anticipation. The Beck, Brown, 
Hunt, and Milhot patents for bicycle saddles, however, are the best 
références, as each of them contains features unmistakably found in 
the Wheeler saddle. Bicycle saddletrees from the earliest period were 
commonly constructed of métal, leather, or wood, and covered with 
a layer of leather. The Wheeler saddletree is of wood, and is ar- 
ranged with a longitudinal dépression in the center. It is anatomical- 
ly shaped o'r cûrved in semblance of two rounded lobes or of a flaring 
wing appearance beveled at the edges. The leather is firmly drawn 
over the saddletree, and is stretched to the leather underneath. The 
upper and lower leathers are sewed or stitched to leave a marginal 
edge. The expert witnesses did not agrée as to the similarity in ap- 
pearance of the Wheeler saddle and other saddles exhibited in an- 
ticipation. The saddles are dissimilar în appearance, but I am unable 
to discover àny such practical différence between the Wheeler func- 
tional saddle and the prier art as will justify granting to the former 
a place in the field of invention. True, only a narrow claim is made, 
nevertheless the united éléments by which the combination is formed 
are so clearly disclosed in the prior patents for the same construction 
as to establish that merely a union of such éléments is accomplished, 
without producing a practical novelty. It may be that a more con- 
venient and salable article has been produced by aggregating various 
features foynd in the Brown, Beck, Hunt, and Milhet saddles; but 
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their union, in the absence of original thought or inventive skill, is 
not patentable. The construction merely appears to be a skillful 
change or adaptation of what was old and well-known in similar con- 
structions. Stanley v. Sargent, 8 Blatchf. 344, Fed. Cas. No. 13,289; 
I Robinson on Patents, § 154, and cases cited. The cantel and pommel 
with an opening in the center are quite common in bicycle saddles. In 
the Brown structure a rigid wooden saddletree is shown beveled at 
the edges covered with padding over which is tightly drawn and 
stitched a layer of leather fitting the upper and lower surfaces of 
the saddletree. The saddle has an opening in the middle, and the 
leather is stitched around the beveled édges of the tree in such a way 
as not only to give the edge a marginal appearance, but also to give 
the saddle strength and rigidity. Its shape is unlike that of the 
Wheeler, but the saddletree is of wood, has marginal edges of leather 
tightly drawn over the saddletree, and substantially stitched in the 
same manner as the Wheeler saddle. One of the essential features 
of the Wheeler saddle — that of rigidity — is clearly présent in the 
Brown saddle, which has no separated lobes or rearwardly extending 
members, but in other respects embodies the essential features of 
claim 3 of the patent in suit. Complainant's expert witnesses assert 
that, as the Brown saddle does not disclose two independent mem- 
bers or lobes, the leather covering the saddletree cannot be stitched 
so as to form marginal edges similar in design or extent to those 
of the Wheeler saddle. This may be true, but that is merely due to 
the conformation of the saddle, and it may be doubted whether the 
mère change of convexity and rounding the rear end of the Brown 
saddle to one having two divided lobes or wings and an additional 
amount of padding so as to impart to it a bulbous appearance is en- 
titled to classification in the field of mechanical invention. Whatever 
doubt exists in my mind with respect thereto is positively removed 
by the Milhet French patent. This patent has a flexible cushioned 
saddle and two métal independent members or wings divided by an 
opening through the middle. The leather is not drawn over the 
saddletree as tightly as in the Wheeler. It was not intended that 
the saddle should hâve any rigidity. The purpose of the inventor 
was to construct a yielding air-cushion saddle having a longitudinal, 
central opening between the divided lobes or members. This gives 
it the same anatomical appearance which is found in the Wheeler 
saddle. In my opinion, it substantially contains ail the éléments of 
the patent in suit except the support or spring, which is an élément 
of claim 6. True, the saddletree is of métal parts with layers of 
leather so loosely arranged as to impart to the seat a soft and yield- 
ing appearance, while the Wheeler saddle is firm and rigid ; but thèse 
are matters of détail, due, as stated by defendant's expert witness, 
to the différent materials used in its construction. The change ot 
thèse features to those that take their place in the Wheeler saddle 
is not patentably novel, especially as the Brown saddle is firm and 
unyielding. The Hunt patent discloses a spring having a transverse 
bar of substantially the same shape, and used in the same way as 
the support or spring described as an élément in claim 6 of the 
Wheeler patent. The Beck saddletree is of wire, and has a longi- 
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tudirial central deppession extehding toward the rear of the saddle. 
The lèather is so shaped and stitched as to give the saddle a divided 
wing appearance, although the purpose of the pateiitee was to pro- 
vide a soft Or yiéldihg bicycle seat. As the essential éléments of the 
claims of the patent in, suit are found in the différent bicycle saddles 
referred to, I am of the opinion that such claims are anticipated by 
the prier art. The altération or change in the Wheeler saddle froni 
the prior art was perhaps an improvemerit, for it resulted in placing 
upon the market a saddle of convenience, and which had the appear- 
ance of givirig a comfortable seat to the user, but discloses nothing 
patentable or novel. The patent urider considération falls within the 
law enunciated in the following cases: National Sheet-Metal Roof 
Co. V. Garwood (C. C.) 35 Fed. 658; Burt v. Evory, 133 U. S. 349, 
10 Sup. Gt. 394, 33 L. Ed. 647; Antisdel v. Chicago Hôtel Cabinet 
Co., 32 C. C. A. 216, 89 Fed. 308; Office Specialty Co. v. Fenton Co., 
174 U. S. 492, 19 Sup. Ct. 641, 43 L. Ed. 1058. 

The design patent. I am of opinion that the design patent is in- 
fringed by the défendant. The spécification of this patent says it — 

"Consists Jn a trilatéral bipénnated figure eomprislng a rounded pommel, A, 
having curved depending members, D, and two opposed winged members, 
B, substantially blconTex In cross-section and separated by a dividing dé- 
pression formed In the opjposite faces of the saddle, which extends between 
said members from the rear, produçing a design eomprislng two curved, 
rounded, Independent, flaring wlngs, separated at the rear, and united by a 
rounded nose or pommel, Into which sald wings converge." 

The spécification further says: 

"The sldes and forward portion of the design descrlbe an ogee curve 
* * ♦ at which point the Unes of the contour of the design curve out- 
wardly, and from which point sald Unes extend forward approximately par- 
allel, » • * and united at the forward curve of the pommel. The rear 
portions of the opposed wings descrlbe semlcircular eurves which converge 
and termlnate at a point, at which terminal sald eurves effect a union wititi 
the curved Unes, which descrlbe the margln of the fla:ring oblong central 
dépression extending longitudirially of the design between the rounded wings 
and opening from the rear. Uniting tho rear of the dlvlded wings is an 
Inwardly deflected curved Une." 

The appearance of thé saddle in its entirety is new, and pleasing 
to the eye. The material feature easily distinguishes it from prior 
designed bicycle saddles. This is due in part to its curvature, finish, 
and proportions. I do not think the Eddy, Beck, and Milhet pat- 
ents, or even the Bush design patent, which is more nearly in re- 
semblance, anticipate the Wheeler design patent. The Bush patent, 
No. 27,616, issued August 31, 1897 (three months later than the in- 
vention in suit), shows a desigjn bicycle saddle much like that of 
Wheeler, and yet it is unlike in appearance. The distinguishing 
features are easily pointed out. The gênerai curvature and finish 
of the saddle give it a fançiful or neat appearance, which increases 
its popularity with bicycle riders, and insures financial success to the 
inventor. The language of the Suprême Court in Gorham Company, 
V. White, 14 Wall. 511, 20 L. Ed. 731, is applicable: 

"The law manlfestly coiitemplates that givlng certain new and original 
appearances to a manufacturèd article may enhance its salable value, may 
enlarge the demand for it, and may be a merltorious service to the public. 
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• * ♦ It Is the appearance Itself which attracts attention and calls ont 
f avor or dlglike. It is the appearance itself, theref ore, no matter by wliat 
ageney caused, that constitutes malnly, If net entirely, the contribution to 
the public which the law deems worthy of recompense." 

See, also, Rowe v. Blodgett, 50 C. C. A. 120, 112 Fed. 61 ; Eaton 
V. Lewis (C. C.) 115 Fed. 635; Marvel Co. v. Pearl (C. C.) 114 Fed. 
946. 

I, therefore, conclude that the défendant has not overcome the nov- 
elty and patentability of the design patent, which prima facie belongs 
to it. Phila. & Trenton Rd. Co. v. Stimpson, 14 Pet. 448, 10 L. 
Ed. 535; Seymour v. Osborne, 11 Wall. 516, 20 L. Ed. 7^; Anderson 
V. Monroe (C. C.) 55 Fed. 396. 

A decree may be entered dismissing the bill as to patent No. 594,- 
451, and a decree of infringement for the complainant upon design 
patent No. 28,435. As the défendant has succeeded in establishing 
the invalidity of the functional patent, the complainant, on the au- 
thority of Schmid v. Scovell Mfg. Co. (C. C.) 37 Fed. 345, and Penna. 
Diamond-Drill Co. v. Simpson (C. C.) 29 Fed. 288, is not entitled to 
costs. 



STANDARD PIRBPROOFING 00. v. TOOLE et al. 

(Circuit Court, D. Montana. May 7, 1903.) 

No. 627. 

1. Patents— Infringement— Sdit against Opficerb of State. 

The members of a state capitol commission, 'who, acting In their oflacial 
capacity and pursuant to law, let a contract for the construction of a 
Capitol building, in which the use of a patented invention was specified, 
cannot be held liable for Infringement of the patent because of the use 
of such invention by the contractor without a license or authority from 
the owner of the patent 

In Equity. Suit for infringement of letters patent No. 530,940, for 
improvements in fîreproof partitions for buildings, granted to John 
F. Golding December 18, 1894. On pleas to bill. 

A. J. Craven, for plaintiff. 

H. S. Hepner and T. J. Walsh, for défendants. 

KNOWLES, District Judge. In this case complainant brought a 
suit for infringement of letters patent No. 530,940, granted December 
18, 1894, to John F. Golding, for certain improvements in partitions 
for buildings. Complainant claims to be the owner of said patent by 
assignment from Golding, the patentée. 

The allégations of the bill are that the défendants, knowing com- 
plainant's rights, previous to the commencement of this suit, at Helena, 
in the district of Montana, and elsewhere, without the license of 
the complainant, and against its will and protest, did unlawfuUy and 
wrongfully make or cause to be made, use or cause to be used, vend 
or cause to be vended, partitions for buildings embodying the inven- 
tions and improvements patented by said letters patent, and still con- 
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tinue and thrèaten to continue so to dô, in violation of complainant's 
rights. It is further set îorth tHat the défendants, before and at the 
time of committing said acts of infringement, h^d notice of complain- 
ant's rights in the pr émises, in that they were infringing thereon, and 
had been requested to desist therefrom, but, notwithstanding such 
notice and request, the défendants still . continue such unlawful acts 
and infringement, and hâve caused complainant great damage, and 
deprived it of great gains and profits which it might and otherwise 
would hâve obtained and received. It is further alleged that the de- 
fendants hâve made and realized large profits and advantages from the 
using, making, and vendirig of said patented invention. An injunction 
is also prayed for, and an accounting for the profits, etc., is also asked. 
To this bill the défendants hâve filed two separate pleas. In the 
first of thèse pleas it is set forth that they do plead and aver that the 
défendants J. K. Toolé, Elizur Beach, J. M. Fox, A. D. Peck, and T. 
L. Grêenough are, and since on or about the ist day of January, igoi, 
hâve been, members Qf the state capitol commission of the staîe of 
Montana, and that the défendant J. K. Toole is the'Covernor of the 
state of Montana, and as such is a member of the said state capitol 
commission; that the défendant Robert B. Smith was the Governor 
of the state of Montana for a period of four years next preceding the 
ist day of January, 1901, and as such was ex ofïicio a member of the 
said state capitol commission, and that David E. Folsom was at some 
period between the 4th day of March, 1897, and the ist day of January, 
1901, a member of the said state capitol commission; that under the 
laws of the state of Montana the said state capitol commission was 
charged with the duty of entéring into a, ftpntract in their officiai ca- 
pacity, on behalf of the state of Montana, for the construction of a 
state capitol building for the state of Montana at the city of Helena, 
in said'stâte, and that, while the said défendants Robert B. Smith and 
David E. Fûlsom were members of the said state capitol commission, 
the said state capitol commission entered into a contract with the 
Montana Building Company, a corporation created under the laws of 
the state of Montana, for the érection and construction of such capitol 
building, in which said contract it was provided that the Golding 
System of fireproofing partitions should be used in the construction of 
the partitions in said capitol building, which said systerii, as thèse de- 
fendants are informed, the complainant daims, embraces the improve- 
ments alleged by it to hâve been patented to one John F. Golding, and 
which patent it claims to hâve been assigned and transferred to it (the 
complainant). Défendants further aver that thereaftferthe said défend- 
ants Robert B. Smith and David E. Folsom had ceased to be meni- 
bers of the said state capitol commission, and, while said commission 
was composed of the other défendants above named, the partitions 
now in the said state capitol building were placed therein by the said 
Montana Building Company under its contract with the said state cap- 
itol commission, and that, sa,ve as hereinabove set forth, the défend- 
ants never used or attempted to use, or made or caused to be made, 
or vénded or caused to be vended, any partitions for buildings em- 
bracing any invention or improvements patented by the said letters 
patent réfgfred to iti the complainant's bill herein, and, save as the said 
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partitions in the said Capitol' building may embody the inventions and 
improvements claimed to hâve been patented to the said John F. Gold- 
ing, the patent for which is claimed to hâve been assigned to com- 
plainant, the défendants neither continue nor threaten to continue to 
make or cause to be made, use or cause to be used, vend or cause to be 
vended, any partitions for buildings embodying the inventions or irn- 
provements referred to in the said biU of complaint. In this plea it 
is further set forth that the construction of the said partitions in the 
said State capitol building of the state of Montana constitutes, and 
alone constitutes, the alleged wrongful acts charged against the de- 
fendants in the bill of complaint, and that ail acts done by the said 
défendants, or any of them, concerning the invention or improvements 
referred to in the bill of complaint, vi^ere done by them as members of 
the said board of capitol commissioners, and as ofïicers of the state of 
Montana, and that by reason of such fact this court has no jurisdiction 
of the suJaject-matter of this action. In their second plea, défendants 
set forth and aver that ail the facts set forth in the above first plea 
of the défendants are true ; and the défendants by this référence make 
the said plea a part of this, their second plea, and in addition thereto 
aver that by reason of the facts therein set forth the complainant has 
a complète and adéquate remedy at law, wherefore this court of 
equity has no jurisdiction of the subject of the action. 

Complainant did not demur to thèse pleas, but had them set down 
for argument, and this is the proper practice. Farley v. Kittson, 120 
U. S. 314, 7 Sup. Ct. 534, 30 h. Ed. 684. The effect of this is to admit 
the truth of the allégations of fact in the plea, but to deny their légal 
sufïîciency. A plea usually is employed to state facts dehors the bill, 
and not in response thereto. That is the mode of proceeding resorted 
to in this case. 

Défendants set forth that, as the state capital commission of the 
state of Montana, they made a contract for the construction of a build- 
ing to be used as the capitol of the state. The contract was made with 
the Montana Buildipg Company. In this contract it was provided 
that the Golding System of fireproofing partitions should be used. 
There was no provision, either express or implied, that it should be 
used unlawfully, or otherwise than with the full knowledge, consent, 
and approbation of the owners of the patent, or their assignées. In 
the making of this contract the défendants were acting in their officiai 
capacity as ofïicers of the state of Montana, for and on its behalf 
alone, and not as private individuals, in their own private interest. 
They were acting as public ofïicers of the state in the discharge and 
performance of a duty imposed upon them by the law of the state, the 
validity of which was never doubted or ever drawn in question. How 
it can be held, under thèse circumstances, that they would or could be 
individually liable because the contracter failed to procure the proper 
Hcense for the lawful use of this System of fireproofing partitions, is 
beyond my compréhension. The same reasoning, followed to its 
logical conclusion, would make them individually liable for the value 
of the building material used in the construction of the building, in 
the event that the same had been fraudulently obtained by the con- 
tractor. 
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In the case ôf James v. Campbell, ;t04 U. S. 359, 26 L. Ed. 786, the 
Suprême Court, in an action brought ; against an individual for the 
uniawfui use of a patented canceling stamp, said : 

"The course adopted In the présent case, of Instituting an action against 
a publie oflacer, who acts only for and in hehalf of the govemment, is open 
to serions objections. We doubt very much whether such an action can be 
sustalned. It is substantially a suit against the United States itself, which 
cannot be maintained under the guise of a suit against its ofBcers and agents, 
except In the manner provided by law." 

A The défendants set forth that they hâve net manufactured, used, or 
sold anything covered by complainarit's invention. Under such cir- 
curastances, I hold that défendants are not liable. The bill being also 
for an injunction and an accounting for the alleged profits, and the 
défendants' plea being gobd and sufficient as to a déniai of manufac- 
ture, use, and sale of the invention, it falls within the rule laid dovvn in 
Belknap v; Schild, 161 U. S. 11, 16 Sup. Ct. 443, 40 L. Ed. 599. 

Complainant, in support of its contention, has cited some authorities 
which it is claimed are in point as to its right to maintain this suit 
in its présent form. Tindal v. Wesley, 167 U. S. 221, 17 Sup. Ct. 770, 
42 L. Ed. 137, was an action to recover the possession of real prop- 
erty in the possession of the défendant, who was sued in his private 
capacity and as an individual. Smith v. Reeves, 178 U. S. 439, 20 
Sup. Ct. 919, 44 L. Ed, 1140, was a suit against the State Treasurer 
of the staté of California, in his officiai capacity; and the Suprême 
Court held that this was, in efïect, a suit against the state itself, and 
could not be maintained, and made a clear distinction between it and a 
case like that of Tindal v. Wesley, supra. U. S. v. Lee, 106 U. S. 
196, I Sup. Ct. 240, 27 L. Ed. 171, was a case where it is held that one 
holding possession of property for the United States can be sued for 
the purpose of determining the rights to the same. Forehand v. 
Porter (C. C.) 15 Fed. 259, only décides that an action in equity may 
'lie as against a public officiai who ùnauthori?edly makes use of a pat- 
ented invention solely in the service of the government, and is not in 
point hère. The défendants allège, and it is admitted, that they hâve 
made no personal use whatever of complainant's invention. Walker 
on Patents maintains no doctrine dififerent from this. 

The patented partitions described in the Ijill are in the possession 
of the State government of Montana. It is using and enjoying the 
same. While it may not be in the power of the complainant to sue 
the state government, it may appeal to that state government, through 
the Législature, for proper relief, but, in my judgment, should not 
seek to make the members of a state board or commission individually 
responsible for damages when it appears that they hâve committed no 
wrong. 

The pleas of the défendants are sustained. 



DNITED STATES T. m'OABB. 653 

UNITED STATES v. McCABE et aL 

(Carcuit Court, D. Ehode Island. May 2, 1903.) 

No. 2,657. 

1. Courts— Officebs—Criers—Per Diem. 

Kev. St. § 672 [U. S. Comp. St. 1901, p. 546], provides that. If any of the 
judges of the Circuit Courts are not présent to open and adjourn any 
regular, adjourned, or spécial session, elther of tbem may adjourn the 
court by wrltten order directed alternatively to the marshal, or, in his 
absence, to the clerk. Section 715 [page 579] authorizes the Circuit and 
District Courts to appoint criers, to be allowed ?2 per day, and author- 
izes the marshal to appoint bailiffs, to be paid by the marshal at the 
same rate, but that sueh compensation shall extend to only actual at- 
tendance. Sundry Civil Appropriation Act March 2, 1895, 28 Stat. 958 
[page 580], amending section 715, déclares that ail persons employed 
under such section should be deemed in actual attendance when they 
attend on the order of the court, and that no such person should be em- 
ployed during vacation. Eeld, that court criers and bailiffs appointed 
under section 715 were entitled to per diem for attendance on the Cir- 
cuit Court on days vrhen the court was adjourned by written order of 
the judge, under section 672. 

8. Same — Officbrs. 

BalIifCs and criers appointed to attend on sessions of the United States 
Circuit and District Courts, as authorized by Rev. St § 715 [U. S. Comp. 
St. 1901, p. 579] are oflicers of the court 

Chas. A. Wilson, U. S. Dist. Atty. 
Rathbone Gardner, for défendants. 

COLT, Circuit Judge. The question in this case is whether the 
crier and bailiffs are entitled to pay for attendance upon the Circuit 
Court on days when the court is adjourned by a written order of the 
judge, under section 672 of the Revised Statutes [U. S. Comp. St. 
1901, p. 546]. This section reads; 

"If neither of the judges of a Circuit Court be présent to open and adjourn 
any regular or adjourned or spécial session, elther of them may, by a written 
order, directed alternatively to the marshal, and, in his absence, to the clerlj, 
adjourn the court from time to time, as the case may require, to any time 
before the next regular term." 

It has been held that the court is actually in session, within the 
meaning of the law, when no judge is présent, and the court is 
adjourned in obédience to his order, under section 672, and that the 
ofécers of the court are entitled to their per diems for attendance 
on such days. United States v. Pitman, 147 U. S. 699, 13 Sup. Ct. 
425, 37 L. Ed. 324; United States v. Aldrich, 7 C. C. A. 431, 58 Fed. 
688. 

In United States v. Pitman, Mr. Justice Brown, speaking for the 
court, said: 

"It Is clearly the duty of the offlcers of the court to be présent at the ad- 
journed day, and to obey the vrritten order of the judge with respect to any 
further adjournment, and there is no reason why they should not reçoive 
their per diems therefor as if the judge were actually présent * * * 
We think the court should be deemed 'actually In session,' within the mean- 
ing of the law, not only when the judge is présent In person, but when. 
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In obédience to an order of the Judge dlrecting Its adjonrnment to a cer- 
tain flay, the offlcers are présent upon that day, and the Journal Is opened 
by the clerk, and the court Is adjourned to another day by further direction 
of the judge," 

The crier and bailiffs are appointed under the following section of 
the Revised Statutes : 

"Sec. 715. The Circuit and District Courts may appoint criers for tlieir 
courts, to be allowed the sum of two dollars per day; and the marslials 
may appoint such a number of persons, not exceeding flve, as the judges 
of thelr respective courts may détermine, to attend upon the grand aud 
other jurles, and for other necessary purposes, who shall be allowed for their 
services the sum of two dollars per day, to be pald by and included In tlie 
aceounts of the marshal, ont of any money of the United States in his hands. 
Such compensation shall be pald only for actual attendance, and, when botli 
courts are in session at the same tlme, only for attendance on one court." 
[U. iS. Oomp. St. 1901, p. 579.] 

The sundry civil appropriation act of March 2, 1895, 28 Stat. 958 
[U. S. Comp. St. 1901, p. 580], contains the following attiendment to 
section 715 : 

"That ail persons employed under section seven hundred and fifteen of 
the Revised Statutes shall be deemed to be in actual attendance when they 
attend upon the order of the courts: and provlded further, that no sucb 
person shall be employed durlng vacation." 

The same provision is found in the appropriation bills since 1895. 

In 1897 the Comptroller ruled that the foregoing amendment to 
section 715 was passed for the purpose of authorizing payments to 
criers and bailififs when they attend upon the order of the court un- 
der section 672, and directed payment accordingly. 3 Dec. Comp. 
Treas. 522. The government foîlowed this construction of the law 
until March, 1899, when Comptroller Tracewell reached a différent 
conclusion as to the proper construction of this amendment. He 
held, with some hésitation, that the amendment did not refer to or- 
ders of adjournment under section 672, but meant "an order or in- 
struction Personal to the bailifif or crier, relating to services to be 
rendered during the absence of the judge." 5 Dec. Comp. Treas. 
583, 586. 

The question, therefore, is whether the words "order of the courts" 
in the act of March 2, 1895, mean a spécial order by the judge di- 
rected personally to the crier and bailiiïs, or refer to the written orders 
of adjournment by the judge, under section 672. An examination of 
the debates in Congress when the amendment was passed shows that 
the subject before Congress was the adjournments of the court under 
section 672, and the ruling of the Comptroller that the crier and bail- 
iiïs were not entitled to their per diems for attendance when the 
court was adjourned in obédience to such orders. Congressional 
Record, 53d Cong. 3d Sess. p. 1362. It is very évident that it was to 
meet this very situation, or the very position now taken by the comp^ 
troUer, that the, amendment was, passed. Since the sole purpose of 
Congress in passing the amendment was to authorize the government 
to pay criers and baihffs when they attend court under the provisions 
of section 672, it. is manifestly the duty of the court to give efïect 
to such intention, and not to defeat it by construction. 
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In United States v. Pitman, supra, the court said : 

"It Is clearly the duty of the ofllcers of the court to be présent at the 
adjourned day, and to obey the written order of the Judge with respect to 
any further adjournment" 

The point is now taken for the first time by the United States 
attorney that bailiffs are not officers of the court, within the meaning 
of United States v. Pitman. This position is clearly untenable. The 
persons appointed under section 715, whether called bailiffs or by any 
other name, are as much ofiScers of the court as the marshal, clerk, 
or crier. They are ail a necessary part of the machinery of the court, 
and they ail go to make up the ofHcial family of the court. The at- 
tendance upon the court of the persons called bailiffs is indispensable 
for the préservation of order and for other purposes. Section 715 
clearly contemplâtes that thèse persons shall attend court as ofBcers 
of the court to perform such necessary duties as may be required of 
them, and such has always been the practice under this statute. They 
are not common-law bailiffs, although they perform some of the du- 
ties of such ofEcers. They are the persons appointed by the marshal 
under a fédéral statute to attend upon the grand, and other juries and 
upon the courts for necessary purposes, and, in my opinion, they, 
as well as the crier, are entitled to their per diems when the court is 
adjourned, as provided by section 672, under the décision of thé 
Suprême Court in United States v. Pitman, and the amendment to 
section 715, which first appears in the act of March 2, 1895. 

Judgment for the défendants. 



AUGTTST BTJSCH & CO. v. WEBB et al. 

(Circuit Court, E. D. Texas. March 28, 1903.) 

1. Intoxicatikg Liqdohs— Texas Local Option Law, 

The power conferred by Const. Tex. 1895, art. 16, § 20, which provides 
that "the Législature shall at its flrst session enact a law whereby the 
qualifled voters of any county • * • may by a majorité vote déter- 
mine from time to time whether the sale of intoxicating liquors shall be 
prohlblted within the prescribed limits," as such provision is construed 
by the décisions of the courts of the state, which are binding on the féd- 
éral courts, includes the power to provide by a gênerai statute for the 
submission of the question of a limited prohibition, which shall make 
it unlawful to sell liquor, except for médical and sacramental purposes, 
under prescribed régulations. 

8. Same — Prohibitoht Laws — Constitutionalitt. 

The sale or manufacture of intoxicating liquors Is not a matter of rlght, 
but is subject to state régulation or prohibition, and the enactment of 
a prohibitory statute is not in contravention of the Constitution of the 
United States, as to a dealer or manufacturer, on the ground that It 
deprives him of his property without due process of law. 

8. Same— Suit to Enjoin Enfobcement— Issues. 

In a suit in a fédéral court by a nonresident of a state to enjoin the 
enforcement ofan ordinance, adopted in a local option district of such 
state, prohibiting the sale of liquors therein except for certain purposes, 
the only questions which can be considered are those affecting the rights 

î 2. See Constitutional Law, vol. 10, Cent. Dig. § 841. 
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of complalnant trnaer the Constitution and laws ot the TJnlted States, 
In questions relating to ttie validity and éffect of the law, or the reg- 
ularlty of the élection, conapiainant lias no légal Interest, except as they 
nàay affect such rights. 

4 Injunction— FKDBBAii COURTS— Stating Procebdings of State Court. 

A commlssioners' court of a county In Texas, In declarlng and pub- 
lishlng the resuit of an élection, acts ministerially, and Is not a court 
■wltbin the ineanlng of Bev. St. i 720 [U. S. Comp. St. 1901, p. 581], whose 
action in such capaclty may not be restralned by a fédéral court. 

B. Equrry JtTRiSDicTioN— Suit TO Bnjoin Enpobckmbnt of Statutb. 

Equlty has jurisdictlon of a suit to enjoin the enforcement of a state 
or local làw on the ground that such enforcement wlll deprive com- 
plalnant of rights securéd to him by the Constitution and iaws of tlie 
United States. 

6. CONSTITUTIONÀL LAW— EQUAL PROTECTION OF LawS— A.RB1TRART ClASSIFI- 

OATioH OF Business. 

Eev. St. Tes. 1895, art. 3385, whleh constitutes a part of the local 
option law» provides that the adoption of prohibition in a local district 
shall not prohibit thè sale of llquors as medicines, in cases of actual 
sicliness, on a physician's prescription and eertificate in prescribed form. 
"provlded that a physician who does not foUow the profession of medi- 
cine as hls principal and nsual calling shall not be authorized to give 
the prescription provlded for in this article." Held, that such proviso 
was in violation of the equal protection clause of the fourteenth consti- 
tutlonal amendment, and void as applied to a physician who was a citi- 
zen of the United States and regularly engaged in the practice of his 
profession, but who for the tlme being was also engaged in another law- 
ful business whlch constituted hls "principal calling." 

7. Statutk— Validity— Effbct, op Unconstitdtionai, Provision, 

The Invûlidity of such provision, however, does not afCect the validity 
of the remaining portion of the local option law of the state, which may 
be sustalned and enforced with such part ellminated. 

8. Intoxicating Liquors— Texas Local Option Law— Validity. 

The provision of the local option law of Texas that. In case a prop- 
osition to prohibit the sale of llquors is submitted to vote in a county and 
def eated, another élection may immediately be held in any justice preclnct, 
town or other subdivision within the county, to vote on a simllar prop- 
osition, whereas, tf carried at the county élection, prohibition shall re- 
maln in force throughout the county for two years before another élec- 
tion may be called, does not make a discrimination agalnst voters opposed 
to prohibition which deprives them of any- rlght secured to them by the 
Constitution or laws of the United States, so as to render the law invalid 
on that ground. 

In Equity. Suit for injunction. 

C. S. Galloway and Moseley & Eppsteîn, for complainants. 
C. T. Freeman and Amos L. Beaty, for respondents. 

BRYANT, District Judge. This is a suit brought by Adolphus 
Busch, August A. Busch, and E. Fause, copartners under tiie name 
of August Busch & Co., citizens of the state of Missouri, against G. 
P. Webb, B. R. Long, James Moreland, O. B. Fisher. and W. J. 
Rich, ail of whom are résidents of Grayson county, Tex., and citizens 
of tha state of Texas. The bill allèges that G. P. Webb is county 
judge of Grayson county, Tex., and as such was ex officio a member 
of said commlssioners' court, and that ail of said members together 
constituted said commissioiiers' court. It further allèges that on the 
8th day of February, 1903, a pétition was filed before said commls- 
sioners' court, signed by more than 250 names, asking them to order 
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an élection to be held by the qualified voters of Grayson county to 
détermine whether or not the sale of intoxicating liquors should 
be prohibited therein. That, acting upon said pétition, said commis- 
sioners entered a decree ordering an élection for said purpose to be 
held in said county on the 7th day of March, 1903. That in com- 
pliance with said order, on the 7th day of March, 1903, said élection 
was held, and the returns of the judges of said élection hâve been 
returned to said commissioners' court. That said court convened on 
the i8th day of March for the purpose of declaring the resuit of said 
élection, and declared the resuit of said élection to be in favor of pro- 
hibition, and immediately made an order absolutely prohibiting the 
sale of intoxicating Hquors in Grayson county, except for the pur- 
poses and under the régulations specified in title 69 of the Revised 
Statutes of 1895 of the state of Texas, and the order so made will, 
under the laws of the state of Texas, be held to be prima facie évi- 
dence that ail of the provisions of the law, in giving notice of and 
in holding said élection, and in counting and returning the votes, 
and declaring the resuit thereof, hâve been complied with. 

The complainants further allège that title 69 of the Revised Statutes 
of 1895 of the state of Texas, including articles 3384 and 3385 of said 
Revised Statutes, and articles 403 and 405 of the Pénal Code of 1895 
of the state of Texas, purporting to prescribe the penalty against any 
person who shall sell intoxicating liquors in any county, justice pre- 
cinct, town, or city in which the sale of intoxicating liquors has been 
prohibited, and the exceptions under which said sales may be made, 
ail of which are known as the "Local Option Law" of the state of 
Texas, is unconstitutional, invalid, null, and void, in that such en- 
actments of the Législature of the state of Texas contravene the 
provisions of the fourteenth amendment of the Constitution of the 
United States of America in the following particulars : That is to say, 
that article 3385 of the Revised Statutes of the state of Texas abridges 
the privilèges and immunities of the citizens of the state of Texas and 
of the United States, in contravention of the provisions of the Con- 
stitution of the United States of America in that respect, in this : 
that said provisions provide that the preceding articles of the local 
option law shall not be so construed as to prohibit the sale of alco- 
holic stimulants as medicines in case of actual sickness, but such 
stimulants shall only be sold upon the written prescription of a regular 
practicing physician, dated and signed by him, and certified on his 
honor that he, the physician, has personally examined the applicant, 
naming him, and that he found him actually sick and in need of the 
stimulant prescribed as medicine ; provided that a physician who does 
not follow the profession of medicine as his principal and usual calling 
shall not be authorized to give the prescription provided for in this 
article. That article 403 of the Pénal Code of 1895 of the state of 
Texas abridges the privilèges and immunities of citizens of the state 
of Texas and of the United States, in contravention of the provi- 
sions of the Constitution of the United States of America in that re- 
spect, in this: that said article provides that a physician who does 
not follow the profession of medicine as his principal and usual 
calling, or who is in any way directly or indirectly engaged in the 
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sale of sùch stimulants on his own accoùnt, or as the agent, employé, 
or partner of others, shall not be authorized tô give the prescription 
provided for in this article. Also that article 405 of the Pénal Code 
of 1895 of the State of Texas abridges the privilèges and immunities 
of citizens of the state of Texas and of the United States, in contra- 
vention of the provisions of the Constitution of the United States of 
America, in this: that said article provides that if any practicing 
physician who is directly or indirectly, either for himself or as the 
agent or employé of another, interested in the sale of intoxicating 
liquors, shall give a prescription tb be used in obtaining any intoxi- 
cating liquors in any such county, justice precinct, town, or city, 
he shall be punished by a fine of not less than $25 or more than 
$100, and by imprisonment in the county jail of not less than 20 or 
more than 60 days, 

The pétition then recites at great length that there are many physi- 
cians in the city of Denison who hâve business other than that of 
practicing medicine, and that by thèse provisions they would be 
abridged of their rights to practice their profession; and that such 
deprivation would not be in accordance with law, but contrary to 
the foUrtéenth amendment of the Constitution of the United States. 

Complainants further allège that the entire local option law of the 
state of Texas, including ail the articles hereinbefore mentioned, is 
void upon the following grounds, and for the foUowing reasons, to 
wit : Because article 3385 of the Revised Statutes of 1895 of the state 
of Texas abridges the privilèges and immunities of the citizens of 
the state of Texas and of the United States, in contravention of the 
provisions of the Constitution of the United States of America in 
that respect, and because said article 3385 opérâtes to deprive cer- 
tain citizens of the United States, and especially thèse complainants, 
of their property without due process of law, in contravention of the 
Constitution of the United States of America in that respect; and 
because said article 3385 dénies to many persons within the jurisdic- 
tion of the state of Texas the equalprotection of the law guarantied 
them by the Constitution of thé United States; and because said 
local option Statute, and especially said article 3385, constitutes class 
législation within the irièaiiing of the law, and is antagonistic to the 
essential principles of freé republiçan government,,in that, in contra- 
vention of thé provisions of the Constitution of thè United States 
with respect thereto, it discriminâtes in favor of certain persons 
holding certain views, and against other persons and citizens holding 
opposite views, Upon questions of public policy and concerri, in this : 
that undef the said article 3385 the f allure to carry prohibition in a 
county shall not prevent an élection ifor the same from being imme- 
diately theréafter held in a justice precinct or subdivision of such 
county, as designated by the commissioners' court, or in any town 
or city in such county ; nor shall the failure to carry prohibition in a 
city or town prevent an élection, from being theréafter immediately 
held for the entire justice precinct or county in which said town or 
city is situâted; but when prohibition bas been carried at an élection 
ordered, for the entire county, no élection upon the question of pro- 
hibition shall theréafter be ordered for any justice precinct, town, 
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or city of said county until after prohibition has been defeated at a 
subséquent élection for the same purpose ordered and held for the 
entire county in accordance with the provisions of this title. 

Complainants further allège that said article 3385 is void because in 
contravention of the provisions of the Constitution of the United 
States relating thereto, in that it dénies the equal protection to a 
large portion of the citizenship of the state, and it bestows exclusive 
privilèges upon a large class of the citizenship of the state, which 
exclusive privilèges are not in considération of services rendered, in 
this : that it gives to those citizens of the state who are in favor of 
prohibiting the sale of intoxicating liquors in the county and subdi- 
vision of the county such rights, and it dénies to the persons who 
are against prohibiting the sale of intoxicating liquors in the county 
the same privilèges and rights. 

They further allège that it discriminâtes against those who vote 
against prohibition, and in favor of those who vote for prohibition. 

Complainants further allège that they are engaged in the whole- 
sale béer business in the cities of Sherman and Denison, in Grayson 
county, Tex., and that the value of their business in said cities is the 
sum of $250,000. That if the commissioners' court shall publish the 
resuit of the élection held in Grayson county on March 7, 1903, the 
said business of complainants will be greatly damaged, if not entirely 
ruined. 

The complainants further complain of the following order of the 
commissioners' court of Grayson county, Tex., to wit : 

"On this the 9th day of February, 1903, came on to be consldered the pé- 
tition of over two hundred and fifty qualifled voters of Grayson county, 
Texas, for an élection to détermine whether or not the sale of intoxicating 
liquors shall be prohibited within said Grayson county, Texas, except for 
the purposes and under the régulations prescribed by law. And it appearing 
to the court that said pétition is in due form, and has the required number 
of signers thereto, it is therefore ordered by this court that an élection be 
held on March 7, 1903, between the hours of 8 a. m. and 6 p. m., at the reg- 
ular votlng places within said Grayson county, to détermine whether or not 
the sale of intoxicating liquors shall be prohibited within said Grayson 
county, Texas, except for the purposes and under the régulations prescribed 
by law," etc. 

The complainants further allège that the question submitted to 
the voters of Grayson county was whether or not the sale of intox- 
icating liquors should be prohibited within said Grayson county, 
except for the purposes and under the régulations prescribed by law, 
and claim that this order was void, because, under the Constitution of 
the state of Texas, the only question that could be submitted was 
whether or not the sale of intoxicating liquors should be absolutely 
prohibited. 

The complainants pray that an injunction be granted enjoining 
and restraining the défendants from publishing the resuit of such 
élection, and that said élection be declared to be invalid, null, and void 
and of no effect, and tliat the proceedings with référence to said 
local option be set aside and held for naught. 

There are many other allégations in the bill not necessary to be 
mentioned. It is believed that the foregoing is a substantial statement 
of the material allégations contained in the bill. 
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W. M. Nagle has întervened in this case, and allèges that he is 
a graduate of a médical school, and has been a practicing physician 
in the city of Denison, Grayson county, Tex., for 21 years. That his 
principal and usual business at this time is acting as postmaster for 
the city of Denison, but that he has many patients whose regular 
physician he is, and for whom he prescribed. That it is impossible 
for him to efïiciently carry on the practice of medicine without pre- 
scribing alcoholic stimulants in cases of actual sickness. Said Nagle 
allèges that the local option law, to wit, article 3385 of the Revised 
Statutes of the state of Texas, abridges the privilèges and immunities 
of citizens of the city of Denison and state of Texas and United 
States, in contravention of the provisions of the Constitution of the 
United States of America in that respect, in this: that said article 
provides that the preceding articles of the local option law shall not 
be sp construed to prohibit the sale of alcoholic stimulants as 
medicine, but such stimulants shall only be sold upon the written 
prescription of a regular practicing physician, dated and si^ned by 
him, and certified on his honor that he, the physician, had personally 
examined the applicant, naming him, and that he found him actually 
sick and in need of the stimulant prescribed as medicine. provided 
that a physician who does not foUow the profession of medicme as 
his principal and usual calling shall not be authorized to give the 
prescriptions provided for in this article. Said Nagle further allèges 
that he is in no wise interested in the whisky business. 

The défendants hâve answered by demurrer: First, that the com- 
plainants' remedy, if they hâve any, is at law, and not in equity. 
Second, that they seek to hâve the United States court stay proceed- 
ings in a court of the state of Texas by writ of injunction, which 
is not allowable. Third, that the commissioners' court of Grayson 
county hâve declared the resuit of the élection mentioned in said bill 
of complaint, and that such décision is final and conçlusive against ail 
questions of irregularities. Fourth, that the statutes mentioned in 
said bill of complaint do not violate the Constitution, as alleged by 
the complainants. There are other grounds of demurrer, which I 
do not deem it necessary to mention ; but the seventh ground of de- 
murrer is that so much of said bill of complaint which allèges the 
unconstitutionality of those clauses of the statute prohibiting pre- 
scriptions of liquor by those who do not follow the profession of 
medicine as their principal and usual calling, or those interested 
in the sale of liquor, is insufficient, because the coihplainant has no 
interest in such questions except as a physician. That said provisions 
are commendable and wholesome police régulations, and that "said 
clauses are not inter dépendent with the other parts of the law, and, 
if they were invalid, the remainder of the law being valid, such fact 
would constitute no sufîicient ground for enjoining the proclamation 
of the resuit of the élection. 

After said demurrers, the défendants answer, not waiving their 
demurrers, and admit that the local option élection mentioned in 
complainants' bill was ordered by thèse défendants, and the resuit 
declared as stated ; but they deny that there were any of the irregular- 
ities averred by the complainants., They substantially state that 
said élection was valid and regular in ail particulars. 



AUGUST BtrSCH & CO. V. WEBB. 661 

The complainants' bill and the intervening pétition of W. M. Nagle 
cover many pages, and are too voluminous to be set forth in détail, 
but, as before stated, thèse are the substantial issues joined between 
the Utigants in this action. 

In brief, the complainants complain of the local option élection in 
Grayson county, stating that they are engaged in the wholesale béer 
business in the cities of Denison and Sherman in Grayson county, 
Tex., and that the value of their business in said cities is very great, 
to wit, the sum of $250,000, and that by the passage of this law their 
property is taken without due process of law. They further attack 
the legality of the order of the commissioners' court in ordering a 
local option élection, because they say the order embraced matters 
that it should not hâve embraced, in this : that it was an élection to 
prohibit the sale of intoxicating liquors in Grayson county except 
for the purposes and under the régulations prescribed by law, 
claiming that the latter limitation rendered the élection void, because 
it submitted to the voters a question not authorized by the constitu- 
tional amendment, that is, section 20, art. 16, of the said state Con- 
stitution. They also complain that the whole law is void because it 
discriminâtes in favor of one class of people who are in favor of 
prohibition, and against those who are against prohibition. 

It is always a matter of great delicacy when fédéral courts are 
called upon to interfère with the local laws of the state, and I can- 
not express the idea so well as by quoting from the opinion of 
Chief Justice Marshall in the case of Cohens v. Virginia, 6 Wheat. 
404, 5 L. Ed. 257. He says : 

"It is most true that this court will not take jurisdiction if it should not, 
but it is equally true that it must talte jurisdiction if it should. The judi- 
ciary cannot, as the Législature niay, avoid a measure because it approaches 
the confines of the Constitution. We cannot pass it by because it is doubt- 
fu!. With whatever doubts, with whatever difflculties, a case may be at- 
tended, we must décide it if it be brought before us. We hâve no more right 
to décline the exercise of jurisdiction which is given than to usurp that which 
is not given. The one or the other would be treason to the Constitution. 
Questions may occur which we would gladly avoid, but we cannot avoid. 
them. Ali we can do is to exercise our best ju^gment, and conscientiously 
perform our duty. In doing this on the présent occasion we find this tri- 
bunal invested with appellate jurisdiction in ail cases arlsing under the 
Constitution and laws of the United States. We flnd no exception to this 
grant, and we cannot Insert one." 

Appreciating fuUy the importance of this question, and also the 
delicacy of passing upon it when applied to by parties entitled to 
so appiy, I hâve no duty left but to décide the questions presented. 

It may not be improper to deal in some generalities which it would 
be well to bear in mind in passing upon this and ail similar questions. 
There is of necessity no conflict between fédéral and state authority 
when properly understood and properly exercised. It is a matter 
of familiar law that the Constitution of the United States, the laws 
passed within its limitations, and treaties made in pursuance thereof, 
constitute the suprême law of the land; that is, it is the paramount 
law which is binding upon every state in this Union, every court, 
and every citizen. While this is true, it is equally true that each state, 
in the administration of its local self-government, is absolutely free 
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to pass any and ail laws it may deetri proper for the goyernment 
oî its citizens, provided only that it does not violate the Constitution 
of the United States, or some act of Congress passed in pursuance 
thereof, or some treaty made thereunder. I do not niean that the 
citizen may not hâve relief from an unconstitutional state law, but I 
mean that, so far as fédéral courts are concerned, they will not in- 
tervene, except where some right is asserted and claimed by virtue 
of the Constitution of the United States, or the laws thereof, and 
that the same is being infringed by state législation. Where such 
claim is made, the duty of the fédéral courts is not optional, but im- 
perative, and the claim must be heard and decided as any other claim 
which is asserted. I deem this much proper as defining the positions 
of the two sovereignties, one: that is suprême upon certai» subjects, 
and the other suprême so long as it does not infringe upon the pré- 
rogatives oî the greater. Bearing thèse matters in mind, we will 
proceed tô consider the contention of the complainants in this case. 

The prohibition law of Texas is founded upon section 20, art. 16, of 
the Constitution of the state of Texas, which reads as follows : 

"The Législature shall at its flrst session enact a law whereby tbe quali- 
fled voters of any county, Justice's precinct, town, clty or such sub-divlsion 
of a county as may be deslgnated by the commlssloners' court of such county, 
may by a majority vote détermine from time to tlme whether the sale of 
intoxicating liquors shall be prohibited wlthin the prescribed limits." 

It will be noted that the élection complained of was for the entire 
county. Previous to this amendment to the Constitution of the 
state of Texas, where the Législature had directly undertaken to 
give the right to certain localities to pass upon the question of 
whether or not intoxicating liquors should be sold by a vote of the 
qualifîed voters of such locality, the courts hâve held, without excep- 
tion, in this state, that this was a délégation of législative authority, 
and consequently was void upon the ground that the Législature 
had no authority, without the aid of a constitutional amendment, 
to delegate to the voters the right to legislate for them, and, in con- 
séquence of that Une of décisions, the constitutional amendment above 
referred to was adopted. Upon a close analysis of the constitutional 
amendment, it will be observed that the only question delegated 
by the Législature, and authorized by the constitutional amendment 
to be delegated to the voters of localities, was whether the sale of 
intoxicating liquors shall be prohibited within the prescribed limits, 
and, in fact, section 20 reserves to the Législature the right and 
the duty to enact a law whereby the exercise of this privilège could 
be asserted by the qualifîed voters. 

The order of the commissioners' court, as stated by complainants, 
orders an élection to be held in Grayson county for the purpose of 
prohibiting the sale of intoxicating liquors, and also adds, "except 
for the purposes and under the régulations prescribed by law." The 
complainants contend that this order is invalid,. because it attaches 
another and différent question to the one authorized by the Constitu- 
tion to be submitted to the qualifîed voters. In other words, the com- 
plainants' contention is that, under the Constitution the sole ques- 
tion that could be submitted to the qualifîed voters was whether 
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or not the sale of intoxicating liquors should be prohibited. At first 
glance this question seems to be one of merit, but upon a close exam- 
ination thereof I do not think it is tenable. The power granted in 
the Constitution was exclusive. It embraced the power to prohibit 
absolutely the sale of intoxicating liquors, and I do not think that 
the exercise of less power than that given would nullify the act. It 
is true that in Texas, where élections hâve been ordered to prohibit 
the sale or giving away or exchange of spirituous liquors, the courts 
hâve held the order void, because greater power was embraced in 
the order of élection than that conferred by the Constitution. But 
can it be true that, because it is void when you undertake to exercise 
greater authority than you hâve, it must follow that your action is 
void when you exercise less power than you hâve? However this 
question might be decided as an original question, it has been before 
the criminal court of this state in the following cases : Bowman v. 
State, 40 S. W. 796 ; Sparks v. State, 45 S. W. 493 ; McLain v. State. 
64 S. W. 865. In the case of Bowman v. State, above referred to, 
Judge Henderson, rendering the opinion of the court, among other 
things, said: 

"Concède, however, that the constitutional question as hère presented, that 
is that the act of the Législature authorizing a submission of the question 
of local option to be voted on by counties, preclncts, etc., authorized them 
to vote, not a total prohibition, but a partial prohibition (that Is, that the 
real question voted on by the people of the precinct in question was. as 
clalmed by appellant, to prohibit the sale of intoxicating liquors, etc., save 
and except for médical and sacramental purposes), then let us see how the 
matter stands. The contention of appellant, as wé understand it, is that 
the Législature, under the Constitution, had only the power to submit the 
question of the total prohibition of ail sales of intoxicating liquor within the 
local option district, and that when they submltted the question of prohibi- 
tion the provlsb in favor of the sale of intoxlcants for médical purposes and 
wines for sacramental purposes was beyond their power, and rendered the 
whole law null and void. In our opinion, such an aet would not be violative 
of said constitutional provision. It is a familiar rule of construction, ap- 
plicable alike to statutes and constitutions, that ail laws are to be construed 
with référence to the existing evils to be remedied. In passing the constitu- 
tional provision in question, there was no existing evil in a sale of intoxicants 
as medlcines or for sacramental purposes. By référence to the history of 
those times, it will be seen that the restriction and the abolition of saloons 
was the subject aimed at. Drunkenness and its attendant evils were abroad 
in the land. This was caused by the liquor traflSc. 'Where the meaning of 
a statute (we interpolate 'or Constitution') is not plain, a court la warranted 
in availing itself of ail legitimate aids to asçertain the true intention, and 
among them are some extraneous facts, The object sought to be accomplished 
exercises a potent influence in determining the meaning of not only the prin- 
cipal, but aiso the minor, provisions of a statute. To asçertain it fuUy, the 
court will be greatly assisted by knowing, and it Is permitted to consider, the 
mischief to be removed or suppressed, or the necessity of any kind which 
induced the enactment' Suth. St. Const § 292, and authoritles there cited. 
And so we hâve in the construction of powers as foUows: 'Such an inter- 
prétation must be given to the instrument as to carry ont the substantlal in- 
tention of the party creating the power, not restraining or lessening it by 
narrow and rigid construction, nor by a loose and extended interprétation 
dispensing with the substance of what was to be performed.' 18 Am. & Eng. 
Enc. Law, p. 895, note 2. Now, we take it, in adopting the provisions of the 
Constitution in question, the people intended to prohibit the liquor tralfic, and, 
because the language used is gênerai and comprehensivc, it was not intended 
to put a. limitation upon the Législature to authorize the sale or disposition 
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of Uquor for purposes that were necessary and not harmful. When our people 
adopted thls constltutional àmendment, we were not unmindful that this was 
à Christian country, in whlch the orthodox religion was the basls and sub- 
strata of our civilizatioh, and to be considered pari materia with this provi- 
sion of our Constitution they had in vlew, section 6 of the Bill of Rights, 
which, among other thlngs, provides: 'Ail meo, hâve the natural and inde- 
feaslble rlght to worshlp Almlghty God according to the dictâtes of their owu 
consciences,' etc., and further provides: 'And no human authority ought in 
any case wliatever to control or interfère with the rights of conscience in the 
matter of religion, and no préférence shall be glven by law to any religious 
Society or mode of worshlp.' i It was not proposed to aboHsh the sacrament, 
whlch is ohe of the fundamental cérémonies of our religion, which idea would 
be involvefl In the construction isought— that wlnes could not be bought or 
sold for sacramental purposes. It was further known at the time that alcohol 
in varions formswas in common. use among the people, in case of slckness, 
for médical purposes; alcohol Ip varions forms enterlng into combina tlou 
with many of the most useful medleines belonging to the profession. Thèse 
were not evilis to be provided against, but privilèges to be conserved, and it 
js not Inimlcal to a proper conétruetlon of the provisions 'of the Constitution 
in question to interpret it in the light of the surroundlng circumstànees under 
whlch it was adopted. In maklng it a part of the fundamental law, the people 
sought to eircumseribe the llquor frafflc, and to place it within the power of 
communities to adopt laws for this purpose, and it is In keeping with the 
splrit of this enactment to authorize communities to abolish the sale of in- 
toxicants for ail purposes exeept those deemed essential to the health aud 
moral well-belng of soçlety. Thls Is not a question of ultra vires (that is, that 
the Législature has exercised more authority than that conferred upon it by 
the Constitution), but the contention is that they hâve exercised less. In 
our Judgment the greater inclùdes the less, and in this instance the law is not 
rendered void as being unconstltutional because the Législature may hâve 
seen fit to ingraft on the law, after it has been adopted by the communities. 
the exception enumeratèd." 

In the subséquent cases, wherever the question arose, the décision 
above referréd. to was quoted as determinative of the question in- 
volved, and it is unnecessary to repeat what was said in subséquent 
cases, as they were in line with the above. This is a judicial inter- 
prétation of the Constitution of the state of Texas, and the power of 
the commissioners' court in ordering the élection, and the power of 
the Législature to attach the exceptions, and is binding upon this 
court for the reason that no fédéral question is involved, and for that, 
if for no other reason, would constrain this court to follow the same. 
It appears to me that this line of authority disposes of the complain- 
ants' contention as to the alleged illegality of the order of the com- 
missioners' court ordering the élection in this county. 

It is well to bear in rilind the fact that this government is com- 
posed of three branches, the executive, législative and judicial, and 
it is the duty of each not to trench upon the authority of the other, 
but, on the contrary, it is the duty of each department to guard with 
zealous care that no intrenchment should occur. As to the wisdom 
of a law, that is for the législative department. As to whether it is 
a valid law is for the judicial, and therefore the courts will only look 
to see if the législative department, in the exercise of its function, 
has kept within the confines of the Constitution of the state where 
the law may be passed, and within the confines of the Constitution 
of the United States. The right to sell intoxicating liquors is, and 
has always been, in this country, the subject of license and control. 
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It has never been a matter of right, such as a man's right to be a 
farmer, to own a horse, and things of that character, but has always 
been upon conditions. The décisions established the doctrine be- 
yond question that each and every state has the right, not only to 
prohibit the sale of intoxicating liquors, but they-have the right to pro- 
hibit the manufacture of them. As to the wisdom of doing one or 
both, that is a matter left entirely to the législative department, pro- 
vided only that in so doing they hâve not infringed any right that the 
party may hâve by reason of the fédéral Constitution or the laws 
thereunder. 

In the case of Mugler v. Kansas, 123 U. S. 623, 8 Sup. Ct. 273, 31 
L. Ed. 205, in which Mugler was the owner of a brewery, and the 
prohibitory law of the state had prohibited not only the sale of 
spirituous liquors, but had also prohibited their manufacture, and in 
which the évidence established that his brewery was worthless except 
for the purpose of manufacturing béer, the Suprême Court of the 
United States held that, while it did afifect the value of Mugler's 
property, it was not i.n violation of the Constitution or laws of the 
United States in any particular whatever. lin the présent case 
the complainants, Busch & Co., complain that they hâve a business 
that would be injuriously afifected by the promulgation of this law, 
and that thereby their property is being afifected or destroyed with- 
out due process of law. Much stronger was the Mugler Casé, 
where the property was rendered worthless, it being a brewing 
establishment, yet the Suprême Court of the United States held that 
it was not the taking of property without due process of law as 
meant by the Constitution of the United States and the fourteenth 
amendment thereto. Busch & Co., being nonresidents, can only 
complain of such things as would be violative of the Constitution 
and laws of the United States, and ail other matters complained of 
by them are matters upon which they cannot be heard in this court. 
By that is meant irrégularités in élections, if such exist, improper 
conduct of judges of élections, if any exist, the effect upon phy- 
sicians and their rights, and the question of whether or not it was 
valid for the Législature to allow prohibitionists to order élections, 
and refuse the right to anti-prohibitionists, they being questions with 
which said complainants hâve no concern. 

The contention of the défendants that the commissioners' court of 
Grayson county is a court within the meaning of the law, and that 
their action cannot be restrained by an injunction, as coritemplated 
by section 720 of the Statutes of the United States [U. S. Comp. 
St. 1901, p. 581], to my mind, is without merit. The duty of said 
body to déclare the resuit of said élection and to publish such resuit 
is purely ministerial, and in no wise judicial. It is true that many 
duties of a court proper are ministerial, but they are clothed with 
judicial functions, such as deciding litigated questions between liti- 
gants, etc. The commissioners' court is not a court, in my opinion, 
within the meaning of said article 720 of the Revised Statutes, and 
therefore this contention cannot be sustained, 

The contention of défendants that the remedy of complainants 
is at law, and not in equity, I think is clearly untenable. 
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The thîi;d contention of; défendants, that, the commissioners' court 
of Grayson cotinty haviag declared the reçylt of the élection men- 
tioned in the bill of compjaint, such décision is final and conclusive 
against ail questions ,of,irregularity, is Sound law as a proposition, 
but not material in this case. 

I deem it necessary, in view of the conclusion at, which I hâve 
arrived, to notice clôsely only the seventh ground of demurrer of 
the défendants, which is that— 

"So much of saia bill of complalnt as allèges the uneonstltutionality of tbose 
clauses of the statute prohibitlng prescriptions of llquor by tbose who do not 
foUow the profession of medidne as their principal and usual calling, or 
those interésted in the sale of liquor, Is Insufflcient, because the complalnants 
bave no Interest In such questions; that said provisions are commendable and 
wholesome police régulations, and said clauses are not interdependent wlth 
the other parts of the law, and, eren if they were Invalld, the remainder of 
the law being valid, such fact wouM coustltute no sufflcient ground for en- 
Jolnlng the proclamation of the resuit of the élection." 

Section 3385 of the Revised Statutes of the state of Texas reads 
as follows: 

"The preceding article shall not be so construed as to prohibit the sale of 
■wines for saçrainental purposes, nor alcoholic stimulants as medicines in cases 
of actual sic^ness, but such stimula,nt shall only be sold upon the written 
prescription ôf a regulaf practlcing physician, dated and signed by him, and 
certifled on his hbnor that he, the physician, has personally examined the ap- 
plicant, namlng him, and that he flnds him actually sick and In need of the 
stimulant prescrlbed' as medlelne; proylded that, a physician who does not 
follow the profession of medlelne as his principal and usual callipg shall not 
be authorized to give the prescription proylded for In this article; and pro- 
vided f urther, that no person shall be permitted to sell more than once on the 
same prescription, nor sh&U ahy person be permitted to sell at ail on the 
prescription of a physician not hereln authorized to give it, nor on a prescrip- 
tion which ls,''not dated, signed and certifled as above required; provided, that 
every person selling such stimulants upon the prescription hereln provided 
for, shall cancèl such prescription by endorslng thereon the word 'cancelled' 
and file the same away." 

Article 14, § i, of the Constitution of the United States, reads as 
follows : 

"AU persons born or naturalized in the United States, and subject to the 
jurisdiction thereof , are dtizens of the United States and of the state wherein 
they réside. No state shall make or enforce any law which shall abridge the 
privilèges or immunltles of citlzens of the United States. Nor shall any state 
deprive any person of llfe, llberty or property without due process of law, nor 
deny to any persbii wlthin Its jurisdiction the eqùal protection of the laws." 

The first portion of this article defines who are citizens of the 
United States, which includes ail persons born or naturalized in the 
United States, who constitute the class of persons to whom the pro- 
tection of this article is extended, and déclares ail such persons to 
be citizens of the United States, in whatever state they may réside. 
It prohibits any state to make or enforce any law which abridges the 
privilèges or immunities of citizens of the United States, or that de- 
prives any person of life, liberty, or property without due process of 
law, or dénies to any person within its jurisdiction the equal pro- 
tection of the laws. 

The plaintifï, W. M. Nagle, allèges, in substance, that he is a gradu- 
ate of a médical school, has practiced medicine for 21 years, is a 
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citizen of the United States, and is entitled to the benefits conferred 
by the fourteenth amendment above recited. He further says that 
he is in no wise engaged in the whisky business, and has no interest 
therein. He states that his principal business is that of postmaster 
in the city of Denison, Grayson county, Tex., but that he still prac- 
tices his profession, and that in such practice certain diseases require 
the use of alcoholic stimulants, and that, by the provisions of section 
3385 of the Revised Statutes of Texas, his right to practice his pro- 
fession is abolished. 

The défendants' demurrer admits the truth of Nagle's statements 
in his pétition. It is thereby admitted that said Nagle is a graduate 
of a médical school; that he is a practicing physician in Graysoh 
county; that he is postmaster at Denison, Tex., which constitutes 
his main business, but that he is still practicing his profession as a 
physician, and that in such practice, in some cases, it is necessary 
that his patients should be supplied with alcoholic stimulants. 

Can a state take away from a physician his right to practice his 
profession because he has some other business than that of medicine ? 
This is the question to be determined. I recognize the right of the 
Législature to classify physicians, provided the classification is based 
upon Sound public policy, and is a reasonable classification. To il- 
lustrate : It would be compétent for the Législature to say that no 
physician who has been convicted of a crime should be aliowed to 
practice his profession, or to pass any other reasonable régulation, 
although, apparently, it might discriminate against persons in the 
same class or profession. But I apprehend that, wherever such classi- 
fication is made, it must be made upon ^he ground of public policy, 
and for a reason that would attach to the party thus excluded either 
moral turpitude or incompetency. Where such classification is at- 
tempted, and for such reasons, the court will uphold it. But is it 
true that the Législature can arbitrarily deprive any citizen of his 
right to pursue his chosen profession, and to its fullest extent, where 
the discrimination is made solely because he is engaged in some other 
lawful business which in no wise attaches to him unfitness to prac- 
tice his profession, or moral turpitude ? The physician's calling is one 
that requires long préparation, and scientific information not pos- 
sessed by people generally, entailing upon him much expense and 
years of close study to qualify himself to properly perfoi'm his duties 
as a physician. His calling is of that nature, being one of confi- 
dence. He obtains the secrets of his patients as to physical ali- 
ments, of whatever character they may be, and therefore the Légis- 
lature has the power, upon grounds of public policy, to guard strenu- 
ously the individuals that are aliowed to practice medicine, and they 
hâve the right to classify and discriminate for good cause, but that 
does not carry with it the power of arbitrarily discriminating against 
any member of the médical profession, unless, as so often stated, it 
is for incompetency or moral turpitude, which public poHcy requires 
should be enforced. 

Speaking upon the question of classification, in Cotting v. Stock 
Yards Co., 183 U. S. 79, 22 Sup. Ct. 30, 46 L. Ed. 92, the Suprême 



6i68 122 FEDERAL REPORTER. 

Court of the United States discusses the subject very thoroughly. 
Mr. Justice Brewer says: 

"But whlle reeognlzing to the full estent the Imposslbillty of an Imposition 
of dutles and obligations mathematically equal upon ail, and also recognizing 
the right of classification of Industries and occupations, we must nevertheless 
always remember that the equal protection of the law Is guarantied, and 
that such equal protection Is denied when upon one of two parties engagea 
in the same kind of business, and under the same conditions, burdens are 
cast whlch are not cast upon the other. There can be no prêteuse that the 
stockyard whlch receives 99 head of cattle per day a year does preclsely the 
same business as one recelvlng 101 head of cattle per day eaeh year. It is 
the same business In ail Its essentlal éléments, and the only différence is that 
one does more business than the other; but the receipt of an extra two head 
•f cattle per day does not change the character of the business. If once the 
door is opened to the afiarmance of the proposition that the state may regulate 
one who does much business, but not regulatlng another who does some, but 
less, business, then ail signiflcance In the guaranty of the equal protection 
of the law is lost, and the door Is opened to that inequality of législation 
which Mr. Justice Catron refers to in the quotatlon above made. This 
statute is not simply législation which In its Indirect results afCects différent 
individuals or Corporations difCerently, nor In those in which a classification 
is based upon Inhérent différences In the character of the business; but is 
a positive and direct discrimination between persons engaged In the same 
class of business, and based simply upon the quantity of business which each 
may do. If such législation does not deny the equal protection of the law, 
we.are unable to perceive whàt législation would. We think, therefore, that 
the statute must be held unconstitutional, as In conflict with the equal pro- 
tection clause of the 14th amendment" 

In the Connelly Case, 184 U. S. 540, 22 Sup. Ct. 431, 46 L. Ed. 
679, the court says: 

"That no Impediment should be Interposed to the pursuits of any one, ex- 
cept as applled to the same puiteults by others under like circumstances; that 
no greater burdens should be laid upon one than are laid upon others in the 
same class and condition; and that in the administration of criminal justice 
no différent or hlgher punishment should be imposed upon one than such as 
is prescribed to ail for like offense." 

It appears to me, upon authority and upon reason, that the conten- 
tion of Nagle is correct, and that the statute bearing upon that sub- 
ject is unconstitutional and void for the reasons above stated. By 
this I mean that the following portion of article 3385 is invalid : 

"Provlded, that a physiclan who does not follow the profession of medicine 
as bis principal and usual calling shall not be authorized to give the prescrip- 
tion provlded for in thls article." 

This portion of article 3385, as stated, in my opinion, is unconsti- 
tutional and void, as applied to the facts presented by Nagle, and 
this court so holds. 

The question, then, is, what efïect does this holding hâve upon the 
local option law? I do not think that it in any wise affects the valid- 
ity of the law, except in so far as stated, and that that portion can 
be held to be illégal and the rest of the statute sustained as a valid 
law, and, so feeling, such is the ruling in this case. 

No person is before me claiming to be in the liquor business and 
also a practicing physician. Upon that subject I express no opinion, 
and am not to be understood as expressing any opinion, because the 
question is riot before me for détermination. My view is that if 
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there was a provision that nullified the entire law, althougfh net 
directly involved by the party presenting the application for rehef, 
the court might consider it; but where it is a provision that can be 
stricken out, and yet the law sustained as a valid law in ail other 
respects, I do not think the court should volunteer to enter upon that 
question. 

The only other matter I think necessary to refer to is the con- 
tention of the complainants that the law is invalid because prohibi- 
tionists are allowed to submit the question in localities for the vote 
of the people, and the anti-prohibitionists are not so allowed. If 
should be borne in mind that the right to deal in alcoholic stimulants 
is not an immunity or privilège secured to any citizen by the four- 
teenth amendment to the Constitution of the United States, or by any 
other law. It is also equally true that every state has the right to 
prescribe how such articles may be sold, and the further right to dé- 
cide that they shall not be sold at ail if the législative wisdom deems 
this for the best interests of the public. It does not discriminate 
against the members of a class, but it refuses to the entire class the 
right to pursue that occupation, and because the Législature does 
not confer upon that class, and upon those entertaining anti-prohibi- 
tion views, the right to resubmit the question to a vote of the people 
until the expiration of two years, is not violative of any principle of 
law with which I am familiar, and consequently I do not think the 
contention of the complainants well founded upon that question. 

The relief sought in this case is to enjoin the commissioners' court 
from publishing the resuit of the prohibition élection held in this 
county on the 7th of March, 1903. Such publication is purely a 
ministerial act, and the défendants are in no wise enforcing said law, 
but simply announcing the resuit of said élection. 

Therefore the judgment in this case will be the setting aside of the 
temporary order heretofore granted, and denying to the complain- 
ants the relief sought. 



McDEEMON v. SOUTHERN PAC. CO. 

(Circuit Court, W. D. Missouri, W. D. May 18, 1903.) 

No. 2,742. 

RaiiiKoads— Pullman Car Porter— Injdrt—Pretiods Contract Releas- 
ing Kailboad Company— Validity, 

A contract made by a Pullman car porter on securing employment, 
whereby he releases the company from liability for his négligent injury, 
ratifies contracta made by it with rallroad companies carrying Its cars 
for indemnifying the latter for injuries to Pullman employés, covenants 
to Indemnify the Pullman Company on such account, agrées that the 
contract may be assigned to a carrying company for purposes of défense, 
and releases carrying companies from such liability, does not contravene 
public policy, and is valid; the porter not being a passenger of the carry- 
ing companies. 

Samb — Statb Statute— Construction. 

Rev. St. Mo. 1899, § 2876, provlding that no contract made between "any 
railroad corporation" and any of its "agents or servants," based on the 
contlngency of his injury or death, and limiting the liability of such rail- 
road corporation for damages "under the provisions of this act" (abolish- 
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Ing the fellow-servant raie), shall be valid, has no application to a contract 
made by a Pullman car porter wlth the company, whereby he releases It 
from UablUty for négligent injury, agrées to indemnify it for any llabllity 
Incurred on sucb account to a railroad company earrying its cars under 
contract of indemnity for négligent injury to Pullman employés, agrées 
that the contract may be asslgned to such earrying company for purposes 
of défense, and also releases the earrying company; section 4160 requir- 
ing that in statutory construction words shall be taken in their usual 
sensé, and technical words aeçording to their technical import, unless such 
construction be plalnly répugnant to the context or législative intent. 
a Same. 

The statute Is speclally inapplicable where the earrying company Is 
neither a Missouri corporation nor operating within that state, and the 
accident for which it is sued occurred in Callfornia; Eev. St. Mo. 1899, 
§ 1163, providing that the term "railroad corporation" shall be taken to 
mean corporations, etc., owning and operating "rallroads in thls state." 

L. A. Laughlin and O. F. Wayland, for plaintiff. 
Lathrop, Morrow, Fox & Moore, for défendant. 

PHILIPS, District Judge. The plaintiflf, a porter in the employ 
of the Pullman Palace Car Company, a corporation engaged in run- 
ning sleeping cars over the défendant railroad pursuant to a contract 
between it and the défendant, sues the défendant company for dam- 
ages resulting from personal injuries received while in the Une of his 
duty as a porter in one of the sleeping cars of the Pullman Company 
in the state of California by reason of the alleged négligence of the 
défendant company in running one of its freight trains onto a siding 
so as to run into said sleeping car. The answer, inter alla, pleads 
that a written contract was in force at the time between the défend- 
ant and the Pullman Company by which the Pullman Company agreed 
to furnish sleeping cars for the transportation of passengers over the 
defendant's road; that the Pullman Company was thereby entitled to 
and did coUèct revenue from ail passengers using its said cars, and 
that the car so furnished by the Pullman Company on which the acci- 
dent occurred was furnished by it under said contract; that in ac- 
cordance with the provisions of said contract the Pullman Company 
furnished one or more employés upon said sleeping car, who were 
carried by the Pullman Company free of charge ; that it was further 
stipulated in said contract that, in the event of any liability arising 
against the défendant for persotial injury, by death or otherwise, of 
any of the employés çif the Pullman Company so being carried under 
the provisions of said contract, the défendant should be indemnified 
for said liability by the Pullman Company, and the same should be 
paid by the Pullman Company; that the plaintiiï had neither paid nor 
agreed to pay any fare for his passage; and that prior to the injury 
complained of the plaintitf entered into an agreement in writing with 
the Pullman Company, which was in full force and efïect at the time 
of the injury, by which the plaintifï expressly, for the considérations 
in said contract named, including his employment and stipulated 
wages, agreed as follows : 

"I assume ail risks of accidents or casualties by railway travel or other- 
wise, incident to such employment and service, and hereby for myself, my 
heirs, executors, administrators, or légal représentatives, forever release, 
acquit, and discharge the Pullman Company and its offlcers and employés 
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from any and ail clalms for UablUty of any nature or character whatsoever 
on account of any Personal injury or death to me in such employment or 
service." 

And also as foUows: 

"I am aware that said the Pullman Company secures the opération of Its 
cars upon Unes of railroad, and hence my opportunity for employment by 
means of contracts wherein said the Pullman Company agrées to Indemnify 
the corporations or persons owning or controlllng such Unes of railroad 
agalnst Uability on their part to the employés of said the Pullman Company 
in cases provided for In such contracts, and I do hereby ratify aU such con- 
tracts made or to be made by said the Pullman Company, and do agrée to 
protect, Indemnify, and hold harmless said the Pullman Company -with re- 
spect to any and ail sums of money it may be compelled to pay or liability 
it may be subject to under any such contract in conséquence of any injury 
or death happening to me; and this agreement may be assigned to any such 
corporation or person, and used in its défense." 

And also as follows : 

"I will obey ail rules and régulations made or to be made for the govern- 
ment of their own employés by the corporations or persons over whose Unes 
of railroad the cars of said the Pullman Company may be operated while I 
am traveling over said Unes in the employment or service of said the Pullman 
Company, and I expressly déclare that whlle so traveling I shall not Uave the 
rights of a passenger v?lth respect to such corporations or persons, which 
rlghts I do expressly renounce, and I hereby for myself, my helrs, executors, 
administrators, or légal représentatives, forever release, acquit, and discharge 
any and ail such corporations and persons from ail claims for Uability of any 
nature or character whatsoever on account of any Personal injury or death to 
me while traveling over such Unes in said employment or service." 

The plaintifï moves to strike out the foregoing plea as constituting 
no défense to the plaintiflf's cause of action. 

It has been expressly held by the Suprême Court of the United 
States in Baltimore & Ohio, etc., Ry. Co. v. Voight, 176 U. S. 498, 
20 Sup. Ct. 385, 44 L. Ed. 560, that in the case of an express mes- 
senger, under a similar contract with an express company, such mes- 
senger could not maintain an action against the railroad company 
hauling the express car. in which the messenger was being carried. 
Mr. Justice Shiras, who wrote the opinion, bases it upon the broad 
principle : That "the right of private contract is no small part of the 
liberty of the citizen, and that the usual and most important function 
of courts of justice is rather to maintain and enforce contracts than 
to enable parties thereto to escape from their obligation on the pre- 
text of pubHc policy, unless it clearly appear that they contravene 
pubHc right or the public welfare." That the railroad company is un- 
der no public or légal obligation to carry express cars, and its doing 
so is a mère matter of convention between the transportation company 
and the express company. That this implies a spécial understanding 
as to the conditions on which the express car is to be occupied, and 
the particular trains that may be used, and the price to be paid, "and 
ail the varying détails of a business which is to be adjusted between 
two public servants, so that each can perform in the best manner its 
own particular duties," ail of which is a matter of bargain; that by 
such agreements between the two companies "there was created a very 
différent relation between Voight and the railway company than the 
usual one between passengers and railroad companies. Hère there 
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was no stress brought to be^r on Voight as a passenger desiring 
transportation from ône point to another on the railroad. His occu- 
pation of the car * * * ^^s not in pursuance of any contract 
directly between him and the railroad company, but was an incident 
of his permanent employment by the express company. He was on 
the train not by virtue of alny personal contract right, but because 
of a contract between the companies for the exclusive use of a car. 
His contract to relieve the companies from any liability to him, or to 
each other-, for injuries he might receive in the course of his employ- 
ment, was deliberately entered into as a condition of securing his posi- 
tion as a messenger." That his relation to the company was wholly 
différent from that of a passenger. It is also distingûishable from 
that of a postal clerk on the cars, because "the messenger has agreed 
to the contract between the express and the railroad companies, ex- 
empting the latter from liability; but no case is cited in which the 
postal clerk voluntarily entered into such an agreement. To make 
the cases analogous, it should be made to appear that the government, 
in contracting with the railroad company to carry the mailsy stipulated 
that the railroad company should be exempted from liability to the 
postal clerk, and that the latter, in considération of securing his posi- 
tion, had concurred in releasing the railroad company"; and it is also 
distingûishable from that class of cases where the express messenger 
pleaded that he was entirely ignorant of any such contract relations 
between the express and railroad. companies. The doctrine of this 
case has been recognized by other courts of high authority. Bâtes v. 
Old Colony R. Co., 147 Mass. 255, 17 N. E. 633; Hosmer v. Old 
Colony R. Co. (Mass.) 31 N. E. 652; Pittsburgh, etc., Railway v. 
Mahony (Ind. Sup.) 46 N. E. 917, 40 L. R. A. loi, 62 Am. St. Rep. 
503; Louisville, etc., Railway Co. v. Keefer, 146 Ind. 21, 44 N. E. 
796, 38 1,. R. A. 93, 58 Am. St. Rep. 348 ; Blank v. Illinois, etc., R. 
Co., 182 m. 332, 55 N. E. 332. 

This principle has also been applied to the instance where the rail- 
road company makes a spécial contract with the proprietors of a cir- 
cus to haul their cars. Robertson v. Old Colony R. Co., 156 Mass. 
526, 31 N. E. 650, 32 Am. St. Rep. 482. It has also been expressly 
applied to the instance of a porter on a Pullman, car under a similar 
contract to the one in question. Russell v. Pittsburgh, etc., Ry. Co., 
157 Ind. 305, 61 N. E. 678, 55 L. R. A. 253, 87 Am. St. Rep. 214. 
The argument of the learned judge who delivered the opinion of the 
court is contained in the f oUowing excerpt : 

"If his carriage is not in the performance of a duty împosed upon the carrier 
by law, then it will dépend upon the terms of his particular contract with the 
railroad company whether or not there is any liability. • • * The ap- 
pellant did not occupy the position of an ordinary passenger upon the ap- 
pellee's train. He was not belng carried upon any journey from one point 
to another, nor was his présence incidental to the shlpment of goods which 
the carrier wàs boiind to aceept. He occupied the sleeping car as a part of 
his employment with the Pullman Company. His was not a position of dis- 
advantage with référence to the appellee, rendering ît practically Impossible 
for him to reject the terms of Umlted liability contained in his contract with 
the Pullman Company. He mlght hâve declined to enter Into such an employ- 
ment, and returned to his usuàl occupation, described in the complaint as that 
of a statlonary englneer and électrician. In no sensé was the appellee bound 
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to aocept the appellant upon Its trains solely because he occupied a palace 
car tendered by tUe Pullman Company, for the obvious reason that the carrier 
was under no légal obligation to accept and haul the sleeplng car itself. 
Counsel for appellant urge the argument that It Is customary for sleeping 
cars to be attached to rallway trains, thns afCordlng a great convenience to 
travelers, and hence the carrier is not proceeding outside of Its regular busi- 
ness in acceptlng such coaches. But counsel failed to distlngulsh between a 
departure from the legitlmate business of a carrier and the doing of the act 
whlch, thougb within the gênerai scope of Its powers, is not imposed upon 
it as à duty. It would be no ground for an action of quo warrante against 
a railroad corporation that It bas transported circiis cars or express cars over 
its Unes, or that a street car company bas recelved for carriage a bag of 
specie. But no one woul4 seriously contend that thèse acts are such as the 
carrier must perform. He may perform them, but, if he refuses, be cannot 
be proceeded against as. for a violation of his common-law duty. If he does 
agrée to perform them, he may stipula te specially how far his llablllty for 
négligence shall extend. • * * We conclude, therefore: First, that the 
appellee was under no légal duty to recelve either the appellant or the car 
upon whlch he rode, slnce the appellant was not, and did not purport to be, 
a passenger, but occupied the sleeping car under a spécial contract between 
the Pullman Company and the appellee; second, the appellee could, under 
thèse eircumstances, contract specially for a release from ail liabillty for négli- 
gence towards appellant; third, a contract of release made between the ap- 
pellant and the Pullman Company inured to the benefit of the appellee, 
referred to generally therein, and its provisions can be taken advantage of 
by the latter In this action." 

In Donovan et al. v. Pennsylvania Company, 120 Fed. 215, the 
Circuit Court of Appeals for the Seventh Circuit, through Baker. 
J., said : 

"A railroad company Is not a common carrier of common carriers of pas- 
sengisrs. It owes no duty to sleeping car companies to haul thelr cars and 
clerks and porters, and may, therefore, exempt Itself from liabillty for. négli- 
gence." 

I am unable to perceive any différence in principle between the 
porter on a car of the Pullman Company and that of a messenger in 
an express car. The porter is hîred and paid by the Pullman Com- 
pany. He is subject to its orders, and alone under its control. Such 
positions are much sought after by such persons as the plaintiff, and 
in considération of such favorable position they are more than willing 
to accept the conditions of their employment imposed upon this plain- 
tiiï; and I can perceive no interest of public policy that should pre- 
vent him from obtaining such position on his voluntary acceptance 
of the conditions imposed by his employer. 

This being the state of the common law, it should be followed by 
this court, unless the contention of plaintifï's counsel is maintainable 
that by the statute of this state the contract in question is declared 
to be contrary to the. public policy of the state. This contention is 
based upon section 2876 of the Revised Statutes of Missouri, 1899, 
which is as follows: 

"No contract made between any railroad corporation and any of its agents 
or servants, based upon the contingency of the injury or death of any agent 
or servant, limiting the liabillty of such railroad corporation for any damages 
under the provisions of this act, shall be valid or binding, but ail such con- 
tracts or agreements shall be nuU and vold." 

This statute was first enacted in 1897 (Laws Mo. 1897, pp. 96-97) 
in connection with the enactment, for the first time in this state, of 
122 F.— 43 
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what is khown as the "Fellow-Servànt IvaWi" The strong" opposi- 
tion to this; législation in thé stàté which pèstponed its enactment to 
s6 late a date, after sucH législation had ôbtâined in other states, would 
indicate that the foregping phraseology^^mplôyed in the statut? wàs 
carefully considered, and that it was not intended by the Législature 
to extend its application dne step beyônd the natural importot the 
words empl0yçd,. ' By express provision 6f the state statute (section 
4160, Rev. Si. Mo. 1899) it is .declâred that in thè construction of ail 
statutes ofthis State,, unless such construction be plainly répugnant 
to the intention of the Législature or the context of the same statute, 
"words and phrases sliall bé t'aken in their plain or ordinary and usual 
sensé, but teciiriica^'wofdsahd phrases hating' a peculiar ahd appro- 
priate meaning miaw shall beunderstood according to theiir technical 
import." AcCordingly, it .bas been repeatedly said by the Suprême 
Court of thiâ stâte that itSvill'always be intehded that the lawmaking 
powe'r uses 'w^jfâg.jn their ysual and proper signification, hence courts 
will not devïate! fropi the_'çommon usage of the words, unless it is 
mâde clearly toiappear thatithey, were intended in a différent sensé, 
or there be godd ànd substantial reasons for afExing a différent mean- 
ing tothein; that the intention ôî the Législature must bë ascèrtained 
from the words oî the statute, and not frorh any gênerai inferences to 
be drawn from the nature of the objects dealt witb by the statute. 
See State est rel. v. /ThonTpson, 36 Mo. 70; State v. Hayes, 78 Mo. 
605. As said by Judge Henry in State ex rel. v. Gammon, 73 Mo. 
426: 

"Besbrt inày t),e' Jiafl to the' Intention of the Législature, when It can be 
ascèrtained, In thé cotistruetiÇiii of an act -nfhose phraseology is ambiguous; 
but when the language of the act clearly expresses a spécifie purpose in con- 
flict with the alleged gênerai intent, it would be an exercise of législative 
power by the courts tpglveeffeet to such, gênerai Intent agaijist the express 
provision of the act. What would be the Umit of such authority if clalmed 
by the courts? Can they go butsidé the language of the act to ascertain that 
■Ùie Législature inéant one thing when It declàred ànother, and glve the act 
a construction In harmony With such aseertSined intent? The proposition 
furnishes its owB, réfutation/; > ,; 

In Shaw'v. Ràilroad Copipany, loi U. S*. 565, 25 L. Ed. 892, Mr. 
Justice Strong déclares that /'no statute is to be çoustrued as alter- 
ing the commioii law, farthér than its words import. It is not to be 
construed as riialdng ariy innovation upoti the cômmou law which it 
does not fairly, express." The state statute in question, applies by its 
express terins'alone to a "contract madébetween any railroad cor- 
poration and any of its ageflts or servants." The terms "agent" and 
"servant" of a "railroad Company hâve siich a well-çlëfîned meaning 
in ordinary as wetl as Içgal acceptation as to admit of no cavil or de- 
bate. It is not any corporation, but a railroad corporation named by 
the statute, and it is its agents and servants aloné wîth whom it may 
not make suqh çontracts. In, other words, it is restricted to the in- 
stance where the relation of master and servant exists between the 
railroad corporation and the other party. The plaintifï, as already 
stated, was neither hired nor paid by the défendant company. It exer- 
cised no coptrol over hip, nor could it discharge him. The relation 
of master and Servant ^jfisted alone between the Pullman Company 
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and the plaintiff. He had entered the service of the latter company, 
and subscribed alone to its rules and régulations. He took orders and 
received his compensation from, and could be discharged alone by, 
that company. How, then, can it be said that the contràct in question 
was between the railroad company and this plaintiff as its agent or 
servant .'' 

The tendency on the part of some courts in later times to extend 
and broaden the plain, simple, apt words of inndvating statutes by 
searching after what is termed the "législative policy" of the state, 
is the worst form of judicial législation. It has come to pass too fre- 
quently that, where kindred législation to this under considération 
happens to be in accord with the inclination of the mind of the par- 
ticular judge, he begins to search out for what he conceives to be 
the législative poHcy, and, having to his own satisfaction discovered 
the hidden mind of the Législature, under the guise of effectuating 
the législative intent, he stretches the words of the given statute so as 
to enlarge its compass far beyond the ordinary meaning of the terms 
employed by the lawmaker. He thus reads into the statute his own 
ideas of what the public policy ought to be, rather than what the Légis- 
lature has declared. 

Mr. Justice Peckham, now of the Suprême Court, when on the 
Court of Appeals of New York, in Fitzgerald v. Quann, 109 N. Y. 
441, 17 N. E. 354, said: 

"Counsel for the défendant, in his argument before us, concèdes the rule 
to be well established, and almost universally acted on, that statutes chan- 
ging the common law must be strictly construed, and that the common law 
must be held no farther abrogated than the clear Import of the language 
used in the statute absolutely requires. However much modem judges might 
sometimes be Inclined to doubt the bénéficiai results to be derived from an 
always strict adhérence to the rule, grounded upon some possible doubts of 
the high order of excellence in ail cases of the common law, or of its being 
without exception the perfection of human reasoning in any other than a very 
narrow, technical, and one-sided way, yet the rule ItseU is too securely and 
flrmly established and grounded In our jurisprudence to be altered other than 
by législative interférence." 

Mr. Justice Harlan, in Bâte Refrigerating Company v. Sulzberger, 
157 U. S. 36, 15 Sup. Ct. 516, 39 L. Ed. 601, speaking to this question, 
said: 

"In our judgment the language used is so plain and unambiguous'that a 
refusai to recognize its natural, obvious meaning would be justly regard ed 
as indicating a purpose to change the law by Judicial action based upon some 
supposed policy of Oongress. But, as declared in Hadden v. Collector, 5 Wall. 
107, 111 [18 L. Ed. 518]: 'What is termed the policy of the government with 
référence to any particular législation is generally a very uncertain thing. 
upon which ail sorts of opinions, each variant from the other, may be formed 
by différent persons. It is a ground much too unstable upon which to rest 
the judgment of the court in the interprétation of statutes.' 'Where the 
language of the act is explicit,' this court has said, 'there Is great danger in 
departing from the words used to give an effect to the law which may be 
supposed to hâve been deslgned by the Législature. * * * It is not for the 
court to say, where the language of the statute Is clear, that it shall be so 
construed as to embrace cases because no good reason can be assigned why 
they were excluded from its provisions.' Scott v. Reid, 10 Pet 524, 527 [9 
L. Ed. 519]." 
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And quite pertinently further on he observed: 

"Il the statut© thus construed does not giye to the Inventer ail the beneflts 
be would llke to bave, the remedy Is with another départaient of tbe govern- 
ment, and It Is not for tbe courts to tamper with tbe words of a statute, or 
by à strained construction of législative enactments, the language of which 
Is clear and explicit, to accomplish results not contemplated by Congress. 
ïhis court, speaking by Chief Justice Marshall, in United States v. Fisher, 
2 Orancb, 358, 385 [2 L. Ed. 304], said that where tbe meaning of tbe Légis- 
lature Is plain 'it must be obeyèd.' " 

Further contention is made, based upon the following observation, 
arguendo, made by Mr. Justice Shiras in Baltimore & Ohio, etc., Rail- 
way Company V. Voight, supra: ' 

"The relation of ftn express messenger to the transportation company, in 
cases llke tbe présent one, seems to us to more nearly resemble that of an 
employé than that of a passenger. His position Is one created by an agree- 
ment between the express company and the railroad company, adjusting the 
terms of à joint business — the transportation and delivery of express matter. 
His duties of Personal eontrol and custody of the goods and packages, if not 
performed by an express messenger, vcould bave to be performed by one in 
the immédiate service of the railroad company. And, of course, if his posi- 
tion was that of a common employé of both companies, he could not recover 
for injuries caused, as woiild appear to bave been the présent case, by the 
négligence of fellow servants." 

From this it is sought to maintain that the porter on a Pullman 
car is a quasi employé of the railroad corporation. The court did 
not assert that the express messenger was an employé of the carrier 
corporation, but that he "more nearly resembles that of an employé 
than that of a passenger"; and that his duties of personal eontrol 
and custody of the express matter, if not performed by the express 
messenger, would hâve to be performed by a servant of the railroad 
company. , It is évident that the learned justice prësented this thought 
argumentatively, so that, if it wére asserted that such messenger was 
an employé of a fellow servant, there could be no recovery. 

"Beware of analogies," is a maxim as wholesome in law as in polem- 
ics. The illustration, it seems to me, must fail in the instance of a 
Pullman porter. It cannot even plausibly be maintained that, if the 
Pullman Co^npany should fail to provide a porter to take care of the 
berths, "shine shoes," and brush ail the lint ofif the clothes of passen- 
gers while waiting for his "tip," the railroad company would be under 
obligation to furnish such service. This is what the passenger pays 
the Pullman Company for, and for which service he must look alcne 
to it. It is no part of the contract obligation or undertaking of the 
carrier in selling a ticket to a passenger that this service, or anything 
like it, shall be rendered to him. If thepassenger sees fit to go into the 
Pullman car and pay for a berth, he must look alone to the Pullman 
Company foi-' the service of a porter. It is laid down in the text in 
I2th Am. & Eng. Enc. of Law (2d Ed.) p. 994, that "where a palace 
car is run as part of a train under a contract between the palace car 
company and the railroad company, the employés of the two compa- 
nies are not, ît has been held, fellow servants." See Hughson v. Rich- 
mond, etc., Rr Co., 2 App. Cas. (D. C.) 98. It is on this principle that 
,it is held in Mellor v. Missouri, etc., Ry. Co., 105 Mo. 455, 16 S, W. 
849, 10 L. R. À. 36, that a mail agent is not a fellow servant of the rail- 



SOUTHERN PAC, CO. bï7 

road employés. See, also, Pennsylvania Railroad Co. v. Price (Fa.) i 
Am. & Eng. Ry. Cas. 234. 

Plaintifï's counsel cites the case of O'Brien v. Chicago & N. W. Ry. 
Company (C. C.) 116 Fed. 502, in support of the contention that the 
state statute in question precludes the défense hère interposed. It is 
deemed a sufïicient answer to this contention to say that the lowa 
statute applied by Judge Shiras is quite dissimilar in important par- 
ticulars to the Missouri statute. It makes every corporation operating 
a railway liable for ail damages sustained by any person, including em- 
ployés of such corporation, in conséquence of the neglect of the 
agents, or by any mismanagement of the engineers or other employés 
thereof, and in conséquence of the willful wrongs, etc., when such 
wrongs are in any manner connected with the use and opération of any 
railway on or "about which they shall be employed, and no contract 
which restricts such liability shall be légal or binding." The second 
section of the act expressly déclares that no contract, receipt, rule, or 
régulation shall exempt any railway corporation engaged in transport- 
ing persons or property from the liability of a common carrier or car- 
rier of passengers which would exist had no contract, receipt, rule, or 
régulation been made or entered into. [Code lowa, § 2074.] From 
which it is obvions that the lowa statute applies to damages sustained 
by any person, whether an employé or not, and the contract is not, 
as in the Missouri statute, limited to that between railway corporations 
and their agents or servants. And to put the matter beyond debate, 
the Législature of lowa, in its amendment to the foregoing statute, ex- 
pressly extends its opération to any contract of Insurance, relief, 
benefit, or indemnity in case of injury, etc., between the person so in- 
jured and such corporation, or any other person or association acting 
for such corporation. [Acts 27th Gen. Assem. p. 33, c. 49.] The 
IvCgislature of lowa has not left its public policy in this matter in 
doubt, or subject to judicial enlargement. It has employed ternis so 
comprehensive and direct as to cover the instance of a contract be- 
tween a railroad company and any other association. 

The case of Mexican National Railway v. Jackson (C. C. A.) 118 
Fed. 549, cannot control the case at bar. The language of the Texas 
statute, relied upon by the majority of the court, is much broader thaii 
the Missouri statute in question. That statute déclares that "no 
contract made between the employer and the employé, based upon the 
contingency of death or injury of the employé, and limiting the lia- 
bility of the employer under this act, or fixing damages to be recov- 
ered, shall be valid or binding." By the terms of this statute it applies 
to a contract between any employer and the employé, and is not limit- 
ed, as is the Missouri statute, to a contract between a railroad corpora- 
tion and its agent or servant. The discussion by the learned judge in 
that case of the public policy of the state is mère dictum. The only 
question raised on the appeal by the assignment of errors was, first, 
that the statute referred to violâtes a provision of the state constitu- 
tion because its caption contained more than one subject; and, second, 
because the act referred to is class législation, applying only to one 
class of persons, fixing limitations upon persons, receivers, or cor- 
porations operating railroads or street railways not imposed upon 
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other perdons. , As: thosç were the oaly questions raised on the assîgn- 
ment of errors, they were the only matters involved in the décision to 
make it autlioritative. So at the conclusion of the court's opinion it 
is said: "We consider that the case b^fore us présents only the 
question, is the statute of Texas a valid law? We hold that it is, and 
that tlje plea in bar has no support." As Judge Pardee dissented, it 
is not improbable that it was based on the fact that part of the dis- 
cussion by Judge McCormick wasoutside of the questions .raised by 
the assignment of error^. 

It is to be noticed th^t in the state of Ohio, where the Voight 
Case originated (87 OhiO; Laws, p. 149), it is provided that it is unlaw- 
ful for any railroad company to reqqire of any of its employés to agrée 
in advaijce to hold the corporation ;blameless for any injury sustained 
for which otherwise tu5 might recover damages from the company-. 
2 Baileyi Pers. Inj. 772. And that in the state of Indiana, where the 
case of Russell v. Pittsburgh, etc., R. Co., supra, was decided, the stat- 
ute of that state provides that "ail contracts raade by a railroad or 
other corporation with their employés, or rules or régulations adopted 
by any corporation, releasing it or relieving it from liability to any 
employé having a right of action under the provisions of this act are 
hereby declared nuU ai;d void." Burns' Rev. St. 1901, § 7087. 

The fact that neither 6i thèse provisions were referred to by coun- 
sel or the courts in passing upon the cases is persuasive évidence that 
neither counsel nor court considered.them as applicable to the instance 
of a contract betweçn the express company and its messenger and the 
Pullman Company and its porter, y 

In conclusion it is to be kept in mind that the section of the Mis- 
souri statute in question was adopted in connection with the fellow- 
servant law, and by its express terms it limits the "liability of such 
railroad corporation for any damages under the provisions of this act." 
The Législature of Missouri could not make a fellow-servant law, nor 
any law, with an extraterritorial opération. When it speaks of a 
contract with "any railroad corporation" it appliesto a railroad cor- 
poration existing or operating in Missouri. By section 1163 of the 
Missouri statutes the term "railroad corporation" "shall be deemed 
and taken to mean ail corporations, companies or individuals now 
owning or operating, or which may hereafter own or operate, any 
railroad in this state," The défendant railroad is not a Missouri cor- 
poration, nor was it operating a rajlroad in thig statç. The pétition 
avers that it is a corporation of the state of Kentucky, and was engaged 
in operating a railroad extending from Ogden,:in: the state of Utah, 
to Oakland, in the state of California. The cause of action in this case 
originated in the state of California, where the défendant company was 
operating its railroad. There is no statute in the state of California 
invalidating such a contract. as the one in question'. ; -. Is it to be tolerat- 
ed that this plaintiiï can take, servic.e from the Pullman Company, to 
be performed on its sleeping car hauled by the Southern Pacific Rail- 
road Company in the state of California, under such a contract as he 
has made in this case, which would preclude his right of action if sued 
on in that state, where the cause of action arose, and come to the 
state of Missouri, and by obtaining substituted çervice.on a local agent 
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of the nonresident corporation not operating jts trains in this state, 
invoke, as a ground of recovery, a local statute of this state? In 
California, where there is no fellow-servant act of the Législature 
making the railroad company liable for an injury iniîicted by a fellow 
servant, his right of recovery would dépend upon the fact that he was 
not a fellow servant with the servants of the railroad company. It 
would, therefore, seem to be absurd that he could come to the state of 
Missouri and maintain his action against the défendant railroad cor- 
poration on the ground that he was its servant. 
The motion to strike out the answer, above designated, is denied. 
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(District Court, D. Maine. April 4, 1903.) 

No. 9 

1, Drbdgb— Négligent Handlino op Machineht— Liability for Injukt to 

Government Inspectob. 

A dredge employed in government work, under a contract requiring 
the présence of a government Inspeetor on board at ail times while the 
work was golng on, is liable for an injury received by such inspecter 
while on board in the performance of his duties and in the exercise 
of due care, throiigh the négligent handling of her machinery by those 
In charge. 

2. Négligence— Action for Injuby— Fault of Libelant. 

The négligence of a libelant in admiralty in plaeing himself in a position 
of some danger will not be held to constitute him in f ault where the de- 
fendant was chargeable with notice of such négligence, and might by the 
exercise of reasonable care hâve avoided the conséquences, and where the 
Injury resulted from an act of négligence on the imrt of défendant, of 
which libelant had no knowledge and whicb he had no reason to antic- 
Ipate. 
8. Samb— Evidence Considered. 

Libelant, who was rightfully on a dredge as a government inspeetor 
of the work, was injured by the breaking of a bitt around which one 
of the Unes used to move the dredge passed before reaching the winch 
head, such breaking being the resuit of the négligence of the man in 
charge of the winch head in failing to throw it out of gear after the 
dredge had been previously moved, or to see that it was out of gear when 
the signal was giyen to turn on the steam again, although he saw libel- 
ant sitting on or leanirig against the bitt, the conséquence being that the 
winch head was revolved before the dredge had been released from her 
fastenings, and the bitt gave way under the strain. Beld that, although 
libelant was in a position of some danger, he had no reason to appre- 
hend the négligence of the winchman, which was the proximate cause 
of the injury, and was not chargeable with fault 

In Admiralty. Action for personal injury. 

Wm. H. Looney and Benj. Thompson, for libelant. 
Bird & Bradley, for claimant. 

HALE, District Judge. William Nelson brings his libel in this 
case against Steam Dredge No. i, owned and operated by the Mor- 
ris & Cummings Dredging Company, to recover for personal injuries 
sustainéd by him in Gape Porpôise Harbor, in the district of Maine, 
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on the I4fh day ôf SeptemJi)er,,i900. At the time of the înjury the 
libelant was emplôyed as inspecter by the United States government 
on the 'défendant dredge. The, dredge at that time wasi engaged in 
dredging Çàpe Porpoise Harbor lUnder a çontract which is in évi- 
dence. A bock of instructions, was furnished by the gOvernment's 
engineer to theJnspèctor. Thèse instructions are also in évidence. 
The libelant was a man of lar^e ôjcperienee on, dredges and on other 
vessels. The dredge upon which the injury occurred is 96 feet and 
8 inches in length, 35 feet beam; ànd 8 feèt draught. In the perform- 
ance of its work it was held ih position by two spuds, eaeh about 24 
inches square, one upon the port, and the other upon the starboard. 
side of the dredge, near the bow. Thèse spuds were fîtted with 
pièces of cast iron at the lower ends where they went into the mud. 
They were about 55 feet;in length, and very heavy. The dredge also 
had a stern spud in such position as to remain fast in the mud while 
the dredge was bting nfbved, to prevent latéral motion. The dredge 
was fitted with two quarter lines, two breast lines, and one stern 
line; alî.th^se lines being of 5J^ or 6 inch manilla rope. The quar- 
ter lines extended from 50b to 700 feet on each side, reaching some 
distance forward of the beam, and in fact at times forward of the 
dredge itself. The breast linès ran out nearly abeam. Ail thèse lines 
were made fâst to ànchors or some permanent object.,, When the 
dredge was in opération they were kept tàut, so as to hold' it in posi- 
tion while the work of excavating was in progress. The dredge was 
moved by means of thèse lines. Upon each side of the house, about 
half the distance fore and aft, were three gypsy héads, or winch 
heads, about 2% to 3 feet in length, and about 18 to 24 inches in 
diameter. Thèse winch heads were connected by shaftiiig and gear- 
ing with an engine of about 40-horse power, which was used for rais- 
ing the spuds and giving jiower to the winch heads, for the purpose 
of taking in the lines to move the dredge. Two of the gypsy heads 
on each side of the house were of the same height above the deck. 
The third was slightly higher from ttie deck, and nearly in the center 
between the other two heads. The forward winch head on either side 
of the house was used to secure the inboard end of the breast line, 
and the after head was used to secure thç inboard end of the quarter 
Hne. On the port side the quarter line came in around a double cast 
iron bitt, secured to the deck by bolts through the bed plate. This 
line led forward from the bitt to the winch head. Whenever the en- 
gine was set in motion the center winch head would revolve; but 
before the winch head forward or aft could be operated from either 
side of the house it was necessary to put a clutch in gear, which 
would resuit in starting the winch head, whenever the man in charge 
of it should find it necessary in doing the work for which it was 
used. The steam to start the engine could be given from either side of 
the house. Under the rules of the dredge, the duty of giving steam 
was assigned to the mate. After the winch heads had been used, 
it was the duty of the man in charge bf them to throw the clutch out 
of gear. If this was not donc, and the clutch remained in gear, when 
steam was appHed and the engine- started the winch head which had 
been so left in gear would immediatèly start, and if there were suffi- 
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cient turns of the hawser àbout it a sudden tightening and taking in 
of the line must resuit. 

While the dredge was doing its work it made cuts of 6 feet in length, 
requiring about 15 minutes to do the work of one eut. When the 
eut was completed it was the duty of the captain in the pilot house 
to make known his order to move the dredge by giving one bla&t on 
the steam whistle. The deck of the dredge and the machinery to 
make the moves were in charge of the mate, Charles Peterson, who 
on the day of the injury was stationed upon the starboard side of the 
dredge. It was his duty to give steam to the engine which raised 
the spuds and worked the gypsies. On the port side it was the duty 
of Otto Christensen to take charge of the work of raising the spud 
and superintending the lines. It was the duty of Casper Isaacson to 
look after the stem line. When the whistle was sounded for a move 
to be made, promptness and rapidity were required by ail of the 
men in the prosecution of their work. It was the duty of the mate, 
Peterson, to go to the starboard side of the house, taking with him 
his assistant, Jack, and at once give steam to the engine for the pur- 
pose of raising the forward spuds. When thèse spuds had been rais- 
ed it was the duty of the winchman, Christensen, upon the port side, 
to place the clutch upon the gypsy, which was thus set in motion for 
the purpose of taking in upon the quarter line. At the same time it 
was the duty of Isaacson to pay out six feet upon the stern line, so 
that the vessel could- make its regular move of six feet. After the 
dredge had gone ahead the required six feet, she was breasted by the 
use of the breast lines, to keep her on the line of the eut which was 
then being made. After the move was accomplished the spuds were 
again dropped, and the work went on. 

The work of dredging Cape Porpoise Harbor was donc under a 
plan in évidence. This plan shows the différent cuts and ranges 
on which the work was done. The contract which we hâve referred 
to provided that ail work done under it, before being accepted, 
should be subject to a rigid inspection by the inspecter appointed on 
the part of the government, and that such work as should not con- 
form to the spécifications in the contract should be rejected. It 
provided that the United States should appoint inspectors to see that 
the tide gauges, ranges, stakes, etc., were in proper order, and to 
enforce a strict compliance with the terms of the contract. The book 
of instructions, to which we hâve referred, required, among other 
things, that the inspecter should be on board the dredge when the 
work began in the morning and remain during working hours ; to 
sce that the tide gauges and ranges were properly set and had not 
been disturbed ; to take soundings at the stern of the dredge at 
every move, beginning amidships and making one every three feet 
on each side; to see that the dredge was properly aligned fore and 
aft ; to Sound over the side of the dredge, on the side of the finished 
cuts, to be sure that no ridges were left ; and to locate the dredge at 
every move by the side ranges. 

On the I4th day of September, 1900, the day of the injury, the libel- 
ant was aboard the dredge in the performance of his duties as gov- 
ernment inspector. About 10 minutes after 4 o'clock in the afternoon 
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the dredgércompleted one of her cuts, iind'it became nètessary to make 
a move. In accordance with the rules, the whistle was blown, and 
the maté, Pétèrson, ran to his place :ôn the starboard sida. The man 
ChristenSen proceeded to the port sîde, and Isaacsqn Went to the stern 
line. The libelant for some minutes had been sitting or leaning upon 
or against the quarter bitt On the port side. How long he had been 
there is a matter about which thé: witnesses do not agrée; he himself 
says some four or five minutes. ' There is other testimony that he had 
been there some minutés longefiïHe had been in conversation with 
two men, an assistant inspecter by the name of Nolan and an electrician. 
Christ ensen, tihe man in chargé upon the port side, têstifies that he 
observéd; Mr. Nelson just priorto the accident, and thinks he was 
sitting onithe bitt, and thât two or three persons weré near him; that 
thèse persons were another ihspector, an electric engineer, and another 
man. He did not know whether they were talking or not. When the 
whistle sounded, the mate; Peterson, upon the starboard side gave 
steam to the engine for the purpose of raising the two forward spuds, 
without knowing that the after gypsy on the port side was then in 
gear. The évidence shovvs, however, that this gypsy was at that time 
in gear, so that it would revolVe when the mate gave steam ; and the 
spud not being upy and thené béing no possibility of the dredge making 
a forward moVemènt, the quarter line would become suddenly taut, 
and something must give way. Christenson was on the port side, a 
few feet forward of the winch heads,:looking after the port spud. Be- 
fore the spud had been raised, and before the Stem Une had been 
slacked^ the aftèr winch head upon the port side began to revolve 
and takein upon the port quarter line, causing it to become very sud- 
denly taut, and bringing so sharp a strain upon the port quarter bitt 
that the bitt broke, arid threw Nelson 20 or 30 feet upon a coal scow, 
producingthéinjury for which this suit is brought. i 

In examifiing the rights: of the parties in this case, it is necessary 
for the court lo inquirey first, what duty, if any, the dredge and its 
management owed to thé libelant, and whether, at the time of receiv- 
- ing his iiijuryi the libelant' jwas rightfully on the dredge. From the 
testimony in the case the court finds ho difEculty in coming to the con- 
clusion that : thei libelant was rightfully upon the dredge, with the 
knowledge of those in charge ; that he was not there as a mère volun- 
teer or licenseej but in the performance of his ofïicial duty. In this 
duty the dredge had an ihterest, for it could not proceed with its work 
without govérriment inspection. The dredge then owed him the duty 
of prosecuting its work with reasonable skill, care^ and prudence to 
provide for his safety. - f 

In The Càlista Hawes (D. C.) 14 Fed. 493, the libelant was an assist- 
ant United States weigher, whose duty it was to keep tally of the 
cargo of the ship, and to be about the hatch upon the main deck. The 
mate undertook to hoist a bàrrel from the pier to the vessel. The 
barrel swurigf ^ross thé deck, strildng the libelant, and knocking him 
over the hatch combing, he having received no warning. Judge Bene- 
dict said: ■• •[:■■' 

"The libelant's InjùHéS arose from the neglect on the part of the owner 
of the, ship: to fllschafge a, duty arislûg on navigable wa'tèrs eut of^ the em- 
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ployment of the ship as an Instrument of commerce, and owlng to the libel- 
ant The mate was in charge of the ship, and his neglect was In law the 
neglect of the owner. It was the duty of the mate so to hoist the barrel as 
to prevent it being puUed by the power of a horse across the deck where the 
libelant was standing. * * • He was standing where he had a right to 
stand in the discharge of his officiai duty. If he could be chargeable witb 
knowledge that the barrel was being hoisted from the pier at that place, he 
had a right to assume that it would not be pulled across the deck where he 
was, and no notice to the contrary was given him." 

In The City of Naples, i6 C. C. A. 421, 69 Fed. 794, a case in the 
Circuit Court of Appeals, the libelant was a deputy grain inspectorof 
the State of Minnesota, and went upon the respondent's vessel to in- 
spect it, as required by law, and while so engaged he fell through an 
open hatchway and was injured. The court said : 

"The libelant was not on the vessel as a mère licensee. He was there in 
the discharge of an officiai duty, in whlch the vessel itself had an Interest, 
for it could not receive its cargo until it had been inspected. The right and 
duty of the libelant to inspect the vessel did not authorize him to take com- 
mand of her, or to give orders to her crew to prépare her for inspection, or 
light up the vessel for that purpose. It was the master's duty to prepai-e 
the vessel for Inspection, to furnish what was necessary and proper for that 
purpose, and to exercise reasonable précaution for the safety of the libelant 
while in the discharge of his officiai duties. * * * The master of the ves- 
sel knew the Ubelant had come on board to discharge his officiai duty as in- 
specter, and he knew what was necessary to enable him to discharge that 
duty efflciently and properly." 

In Low V. Grand Trunk Ry. Co., 72 Me. 313, 24 Am. Rep. 331, the 
court of Maine has said: 

"The owners of a wharf where foreign laden vessels discbarge are liable 
to customs offlcers who are required to visit the premises in the performance 
of their duties, for personal injuries recelved while In the exercise of due 
care, because of the unsafe or unsuitable condition of the wharf. * • • 
The Company owe a duty to ail public officers whose attendance there Is 
made necessary by the business carrled on at their wharf." , 

A similar line of reasoning is adopted by Judge Benedict in The 
Kate Cann (D. C.) 2 Fed. 246. 

While the contract and instructions in the case at bar make it in- 
cumbent upon the libelant as inspecter to see that proper appliances 
are used upon the dredge, they do not put upon him the duty of 
managing the dredge, or the responsibility of seeing that her ma- 
chinery is handled and her seamanship conducted safely and properly. 
Those duties were incumbent upon the master and crew of the dredge, 
and were prompted by the care which the law has for the safety of pen- 
sons and property on board. 

So far, then, the court has no difificulty in coming to the conclusion 
as to the duty of the dredge and her management to provide reason- 
ably for the safety of the libelant while he was on board the vessel 
in the performance of his duties as government inspecter. The 
court finds, tob, under the settled law of the fédéral courts, that 
the admiralty has jurisdiction of the dredge, and that the libelant may 
properly proceed by libel in rem to assert whatever rights he may 
hâve in the premises. 

The court now comes to a question of very grave importance and 
of some difficulty. Was the injuryto the libelant due to the negli- 
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gence of thoçe. in charge of the dredge, or was it due, in whole or in 
part, to hisdwti négligence? The Ubelant tèstifies that he was keep- 
ing a record ';0f the time of each move of the dredgé and a record 
of ail the work; that in pursuance of his instructions he saw that the 
dredge was kept in proper aUgnment fore and aft, and that he localed 
it at every move; that when the whistle blew he customarily went 
to the point on 'the dredge where the location Unes or ranges in- 
_ tersected, and remained there until the dredge had made her regular 
raove; that after she had made her move he went and took sound- 
ings and recorded them, and always located the dredge by the side 
ranges, having no other means of doing so; and this he did every 
time the dredge nioved. In performing thèse duties, particularly 
in getting the side ranges, the Ubelant was properly upon the port 
side of the dredge. The testimony shows that certain ranges inter- 
sected at substantially the point where the inspector was at the time 
of the injury. He was then at the point on the port side where his 
duties reqtiired him to be. , . 

But, as we hâve already; said, the testimony shows that he was sit- 
ting or leaning upon the port bitt, and must hâve been within the 
bight of the hawser which constituted the quarter Une, and was 
connected wîth the gypsy head and passed aroundthe bitt. In sitting 
or leaning.Vîpon an object within the bight of a rope, whether he had 
been warned or not, the Ubelant assumed a position of some danger. 
As a reasonable man, he must hâve known that in placing himself in 
such a position he took sonlé chances. He must be charged, then, 
with knowledge of the ordinary risk incident to sitting in a position 
within the bight of a rope. But it must be remembered that he did 
not know that the clutch was upoii the gear, and that the hawser 
would be subjected to the great strain to which it was exposed by the 
clutch being upon the gear at an improper time. This was a risk 
of which he had no knowledge, and which he cannot in law be held 
in any way to bave assumed. Did, then, the injury corne from an act 
of negUgence of the Ubelant? 

This brings us to the. Question of just what was the actual cause 
of the injury. It appears from the testimony in the case that it was 
theduty.of Christensen upon the port side, when he got through 
with the use' of the winch head, after a move had been made, to throw 
the gypsy out of gear. Christensen had charge of that side of the 
dredge and of the Unes on that side of the dredge. From the tes- 
timony in the case the court finds that it, was Christensen's duty not 
only to throw the gypsy out of gear, but to see that the gypsy was 
kept out of gear, so that when the whistle sounded, and steam was 
applied, and the spud raised, he should be sure that at the same time 
the gypsy was nOt in gear, for he knew that when it was in gear the 
quarter Une would suddenly and with great force bebrought up taut, 
and, the dredge not being able tô go forward, something must give 
way. It wâs the duty of the c^edge, in properly providing for the 
safety of the personsiand property on board of her, to see that when 
steam was given to the engine the spuds should be raised before the 
gearing was applied setting the gypsy heads in, motion. The man- 
agement of theiéredge hàd committed this' duty on the pbrt side to 
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Christensen. If he had properly attended to that diity, he would 
hâve thrown the gypsy out of gear after the last move, and he would 
hâve seen to it that the winch head was kept out of gear until the 
spud was raised and the dredge could be moved forward. He would 
hâve seen, when the whistle sounded, that the after gypsy was still in 
gear, and that the giving of steam to the engine could not fail to 
start the gypsy and take in the quarter Une on the port side, neces- 
sarily endangering the persons and property near the point where 
the libelant was. The prépondérance of the évidence convinces the 
court that Christensen saw Nelson just before or at the time the 
whistle sounded. He therefore knew that the libelant was in a dan- 
gerous position, and even then it was his duty, either to see that the 
libelant moved from that position of danger, or to see that the gypsy 
was at once thrown out of gear, so as to avoid the great péril in 
which the libelant was placed. For although the libelant had placed 
himself in a position of some péril which he knew, namely by being 
within the bight of a rope, the great péril was a péril which he did not 
know. That péril resulted from the fact that the gypsy head was in 
gear, so that when steam was given to the engine great danger would 
ensue to any one in that vicinity. 

The principle that the party who has the last opportunity of avoid- 
ing the accident is not excused by the négligence of any one else 
has now become settled law. It is a familiar rule that where the 
plaintiff's négligence is so communicated by knowledge that by the 
exercise of ordinary care and skill the défendant might hâve avoided 
the injury the plaintifï's négligence cannot be sét up in défense of 
the action. The leading case upon it is Davies v. Mann, lo M. & W. 
547. Parke, B., announced the rule of the court that "the négligence 
which is to preclude a plaintifï from recovery in an action must be 
such as that he could by ordinary care hâve avoided the conséquences 
of the defendant's négligence." 

The fédéral courts hâve followed in the line of this leading English 
case. In Gilbert v. Erie Railroad, 38 C. C. A. 408, 97 Fed. 747, the 
court quqted from a celebrated text-writer: 

"It is not necessary that the défendant should actually know of the danger 
to which the plaintiff was exposed. It is enotigh if, having sufflciont notice 
to put a prudent man on the alert. he does not talie such précautions as a 
prudent man should hâve taken under similar clrcumstances." 

In Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 
679, 36 L. Ed. 485, the court said: 

"Although the defendant's négligence may hâve been the primary cause of 
the injury complained of, yet an action for such an Injury cannot be main- 
tained if the proximate and immédiate cause of the injury can be traced 
to the want of ordinary care and caution in the person injured, subject to 
this qualification: * * * That the contributory négligence of the party 
injured will not defeat the action if It be shown that the défendant might, 
by the exercise of reasonable care and prudence, hâve avoided the consé- 
quences of the Injured party's négligence." 

In the Inland & Seabbard Coasting Co. v. Toison, 139 U. S. 551, 11 
Sup. Ct. 653, 35 L,. Ed. 270, Mr. Justice Gray, of the Suprême Court, 
States the rule substantially as laid down in Grand Trunk Ry. v. Ives. 
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B; & O. R. R. Co. y.; Hellènthal, 31 C. G. A. 414, 88 Fed. 119, affirms 
this rule. ■ 

In Washington & Georgetown R. R. Co. v. Harmon's Adm'r, 147 
U. S. 582, 13 Sup. Ct. 560, 37 L- Ed. 284,.Chief Justice Fuller com- 
ments very clearly upon this principle. He said: 

"If the cbnduetor negligently falled to observe whether the plaintlff had 
allgbted, -or, knowing that be had not aliglated, he started the car too soon, 
and In conséquence of tha{ a sudden Jerk of the car took place, and threw 
him down, and was the Immédiate cause of hls falling, and the accident would 
not ha.ve happened but for that fact, we thlnk it clear that sùch négligence 
as might bé Imputed to the plalntiff In belng upoh the step at ail could not, 
under the clrcumstances supposed, be properly hèld to hâve been contributory 
négligence. • ; * * It naay be said that he placed hlmself vberè he was 
in the rlsk of falling oflf, but tbat was a risk be could not hâve anticipated 
as the resuit of a sudden start before he got off.'^ 

The law of the case on this subject hâs never been more clearly 
stated than by Judge Taft in the Louisville & N. R. R. Co. v. East 
Tennessee, V. & G. R. R. Co., 9 C. C. A. 317, 60 Fed. 996. Judge 
Taft says: ■ 

"If, with the knowledge of what the plaintlff bas done or is about to do, 
the défendant can, by ordinary care, avoid the Injury likely to resuit there- 
from, and does not, the defendant's failure to avold the injury is the last 
link in the chaln of causes, and is in law the sole proximate cause." 

Thé courts of Maine hâve passed very fully upon this question. In 
Ward V. Railrpad Ce, 96 Me. 144, 51 Atl. 949, the court said : 

"The plaintlff's intestate went upon the premlses In connection wlth the 
business of tïië company. * * * He was properly there, and not a mère 
llcensee upcm thé prèjnlses for hls own convenlence, and, even although he 
might hâve bBen négligent, If his négligence did not contribute directly as a 
proximate cause to the injury it does not prevent his recoverlng, unless it con- 
trlbuted to some estent as a proximate cause for the Injury. So that although 
a plaintlff may bave been négligent, and hls négligence may hâve afforded 
an opportunlty fof the injury, if it précèdes the injury, which is eaused by a 
defendant's subséquent and Indepehdent négligence, then such négligence 
upon the part of a plalntiff will not prevent a recovery by him."' 

In Fickett v. Fibre Ce, 91 Me. 268, 39 Atl. 996, it was held: 

"In an action brought by the servant agalnst the master.lf the plalntiff 
knew and appreciatéd the danger whlcb was the cause of the injury then be 
may be held to bavé voluntarily assumed the rlsk. But mère notice that there 
was some danger, Wîtbout appreciating the risk, will not, of itself , preclude 
the plalntiff f rom recoverlng." 

In Conley v. Maine Central Railroad, 95 Me. 149, 49 Atl. 668, the 
court said : ; 

"Sowever neglii^ent he iplàlntiflC] may bave been In gettlng into the patb 
of the ferry boat, stlll siicb ùegUgence was not the proximate cause of the 
Injury; that the négligence of COnley preceded and was independent of the 
négligence of thé défendant; and that, notwitbstanding Conley's négligence, 
the collision çould' hâve been avQided by the tise,6f ordinary care and caution 
af the timé by thé défendant; and hénCè that Coiiley's condttct did not con- 
tribute to produce the collision. If Conley and the Hercules wére respectlvely 
where the plaintlff's wltnesses. say they were, at.tlie tlme the alarm whistle 
was Sounded, tbé Hercules approficbing Conlçy, stnd Conley appareïitly unable 
to make headwfty agalnst thé tidé and to get out 6ï the path of the Hercules, 
the defendaat was bouad to exeiicise due care to prevent a collisloa":! 
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See, also, Atwood v. Raiiroad Co., 91 Me. 399, 40 Atl. 67; Pollard 
V. Raiiroad Co., 87 Me. 51, 32 Atl. 735; O'Brien v. McGlinchy, 68 
Me. 552. 

In the fédéral courts contributory négligence is a défense. The 
burden of proof is upon the défendant. Reasonable presumptions and 
inferences in respect to matters not proven or left in doubt should be 
in favor of the injured party. Wabash Raiiroad Co. v. Central Trust 
Co. (C. C.) 23 Fed. 738. 

The cases which we hâve cited seem to us to décide principles which 
are vital in the case at bar. They are principles drawn from the 
courts of common law. It is true that courts of admiralty hâve much 
greater powers than courts of common law in dividing" the damages, 
and in fixing thèse damages in accordance with the fault or négligence 
which is properly to be charged to either party. The principles drawn 
from the cases above cited seem to us, however, to be entirely appli- 
cable to the admiralty side of the court and décisive of this case. 

We think that the libelant is not chargeable with fault in failing to 
avoid the conséquences of the defendant's négligence. It was not his 
duty to take charge of the gypsy heads. He knew nothing of their 
management, and he was not bound so to know. He was not charged 
with the duty of going to the gearing and seeing if it was in a prope'r 
position when the whistle sounded, but Christensen was charged with 
this duty. It is true that the libelant was guilty of some négligence in 
sitting within the bight of a hawser. But, as bearing upon the measure 
of this négligence, it may properly be said that those who saw him 
there, and had no further information than he did as to the condition 
of the clutch and gear, did not think his négligence was of sufficient 
account to demand any warning upon their part. The injury could 
hâve beeh avoided if, after his position was known to the management 
of the dredge, and particularly to Christensen, the gypsy head had 
been thrown out of gear; for it was the duty of Christensen, when he 
found that the libelant was in a dangerous position, to see to it that 
the great danger was avoided by throwing the gypsy head qut of gear. 
Even though he had left it in gear after the last move, and allowed 
it to remain in gear up to the time of seeing the plaintifif on the bitt, 
still at that time he could hâve avoided the injury by throwing it out 
of gear. The évidence convinces the court that Christensen had 
either carelessly left the clutch in gear, or had neglected to seasonably 
see that it was thrown out of gear. Having been guilty of one of 
thèse twô faults, he could still hâve avoided the injury when the 
whistle sounded by giving the libelant warning, or even by then throw- 
ing the gypsy out of geàr. So that the primary fault and the final 
fault was with Christensen. ■ 

Although the libelant placed himself in a position of some danger, 
he clearly did not appreciate the great danger he was actually in, 
for he did not know it, and did not hâve reason to know it. Under 
the doctrine of the cases which we hâve cited, while he is charged 
with notice of some danger, he did not appreciate the risk he was 
taking, for he did not know the danger he was actually assuming. 
It was nqt the case of two contemporaneous négligences, for the nég- 
ligence of the défendant was continued after the négligence of the 
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Irbelaûl. . Thè final négligence of (he défendant in not throwîng the 
winch head out of gear when or just before the whistle sounded was 
sufficient to produce the injury! If the ordinary précautions, which 
thé libelant had a right to expect, had been observed by those in 
charge ôfithe dredge, particularly by Christensen, there would hâve 
beeri no injury. It cannot be contended that the ordinaiy use of the 
lines, passing over the gypsy head and around the bitt, in a proper 
management of the dredge, would hâve broken the bitt; but the 
heavy strâin being placed upon the lines> the spuds not being up, 
disaster must and did foUow- 
The court finds that the injury was due to the négligence of the 
dredge and thosein charge of it. There must, therefore, be a decree 
in favor of tlie libelant, with an order of référence to ascertaiu the 
amount of the damages. 



In re DAUCHX. 
pistrlct Court, N. D. New York. May 1&, 1803.) 

1. Bankbottcï— DisoHARGB— Dbniaii op Application — Gbounds — Conceal- 

jjBj wni tiv pROPKRTT 

Bànkr. Act July 1, 1898; § 14, subd. "tt," 30 Stat. 550, c. 541 [D. S. 
Oomp. St. 1901, p. 3427], provldes that a discharge wlU be refused If the 
hankrupt bas commltted an offense punlshftble by imprlsonment as pro- 
Ylded in the act. Section 29, subd. "b," 30 Stat. 554, e. 541 [U. S. Comp. 
St 1901, p. 8433], provides for the puhishment by imprlsonment of a 
bankrupt who bas knowingly and fraudtilently concealed property from 
his trustée, or who bas made a false oath In relation to the proceedings 
in bankriuptcy. An amehdKient to said section 14, subd. "b," made Feb- 
ruary 5, 1903 (Act Feb. 5, 1903, f 4, 82 Stat. 797, c. 487), provides tliat 
such discharge will be retused if the bankrupt bas "(4) at any tlme sub- 
séquent to the first day of the four months immedlately preceding the 
filing of the pétition transférred, removed, destroyed or concealed * * * 
any of his property with iutent to hindér, delay, or defraud his credit- 
ors." JSeld, that where, prior to the amendment, property was trans- 
férred by a bankrupt by a deed absolute on its face, and without consid- 
ération, but not limlted by an agreement retaining some interest In the 
grantor, there was, as to such proï)erty, rio Concealment by the bankrupt 
from the trustée of property belonging to tbé estate. 

2. Samk— Sbcebt Tbost— Sufficibkcy of Evidence. 

More than two.years prior to the date when she was adjudged a bank- 
rupt, a debtor conveyed real estate, without considération, to her father, 
who conveyed it to the debtor's son. It was shown that the debtor was 
insolvent at thls tlme, if liable on a note indorsed by her; that after the 
conveyahce the property was rented, the negotia tiens being mainly con- 
dùçted by hçr; that she indorsed cheçks given her for the rent to her 
husband, who used the proceeds for the beneflt of the family, including 
the son, who was 23 years old, and not accustomed to business; and that 
she receivéd some of the l'eut, but expended it for repairs on the prop- 
erty. It did not appear that there was any agreement to hold the prop- 
erty for her beneflt or to reconvey to her, or that she retained an inter- 
est therein, or was to hâve tho income thereof , or that she then con- 
templated bankruptcy, or had, since the conveyance, clalmed any béné- 
ficiai interest lr( the property. Beld insufflclent to def eat her application 
for a dlsehàtge on the ground that, while a bankrupt, 'she knowingly or 
fraudulehtly concealed the property from her trustée, or to prove that 
It was held In, seèret trust for her. 
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3. Same— Phepoiîdehatjce of Evidknck. 

The concealment of property by a banltnipt, sought to be shown In 
order to defeat his application for discharge, need only be sliown by a 
fair prépondérance of satisfactory évidence, as sucb a proeeeding is net 
a criminal one, in any sensé. 

Application by Bankrupt for Order Confirming Report of Spécial 
Master and Granting a Discharge in Bankruptcy. 

Thomas O'Connor, for bankrupt. 
Walter S. Logan, for opposing creditors. 

RAY, District Judge. Esther A. Dauchy was duly adjudged a 
bankrupt on her own pétition on the 24th day of June, 1901. It is 
sought to defeat her application for a discharge on the ground that 
while a bankrupt she knowingly and fraudulently concealed from her 
trustée in bankruptcy certain property, real estate in Lansingburg, 
N. Y., and real estate in Nantucket, Mass., which it is alleged she 
owned — in fact, that is, that it was held by another under a secret 
trust for her. The question is, is there proof to sustain the alléga- 
tion? That more than four moiiths prior to the filing of her péti- 
tion in bankruptcy she disposed of this property by deed in fraud 
of her creditors cânnot be denied. If the creditors had taken proper 
action in time, it cannot be doubted that thèse conveyances would 
hâve been set aside as fraudulent as to them. But no proceedings 
of this nature hâve been had. The trustée has not taken any steps 
to hâve such deeds or conveyances declared fraudulent and void. 
They were voidable, not void. In 1889 Esther A. Dauchy pur- 
chased a cottage at Nantucket, Mass. She gave a mortgage for the 
amount of the purchase money to her grandmother, and in August, 
1893, the grandmother having died, her executor discharged the mort- 
gage without payment. May 15, 1896, said Esther A. Dauchy in- 
dorsed the note of her husband's firm for $36,000, which went into 
judgment December 21, 1900, for $45,403.89. In March, 1897, Esther 
A. Dauchy deeded this property to her father, Albert E. Powers, 
in considération, expressed, of $5,000. August 10, 1898, Mr. Powers 
reconveyed the property to Esther A. Dauchy. November 28, 1898, 
Mrs. Dauchy again conveyed the property to said Powers, for ex- 
pressed considération of $500, and he conveyed it to Mrs. Dauchy's 
son William P. Dauchy in considération, expressed, of $1. The 
proof shows that Mrs. Dauchy was insolvent at this time, if she had 
to pay the note. July 15, 1901, shortly after Mrs. Dauchy was ad- 
judged a bankrupt, William P. Dauchy mortgaged the property to 
one Allen G. Peckham for $5,000, its full value; and in November, 
1901, said Joseph A. Powers purchased said mortgage, paying the 
full amount thereof, with interest. The property has been rented, 
when occupied at ail, since 1898. In 1901 the lease was executed by 
one Mowry, in the name of the bankrupt, to one Cabot. She mainly 
conducted the negotiations. The bankrupt received some of this 
rent, but expended it for repairs. It is évident from the évidence 
that the husband has been, in the main, controlling and enjoying 
this property. Mrs. Dauchy, so far as is shown, could not hâve re- 

''3. See Bankruptcy, vol. 6, Cent Dig. S 722, 
122 F.— 44 
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covere^ ,tbis property or its possesfe^on 'fro'm her sgii. Nd agreement 
to holci for her,benefit or to reconyeyto her has been shpwn. The 
évidence is ofsuch a charactèr that he who reads it must suspect 
and entertain the moral conviction that this whole transaction was 
fraudulent, ^nd that Mrs, Dauchy^^i^tertained the behef that at some 
time the son would reponvey the prpperty to her. Probably he will, 
but the proof does riot establish such ah agreement or undërstanding, 
and the proof would not warrant a-findïng or jùdgmerit in her favor 
to compel a reconveyance by the son! The property had ceased to be 
hers longbefQre, thèse bankruptcy prqceedings were instituted. Her 
possession ,wâs gone before that. 'Xîie ïaw, unfortunately, did not, 
and does not now, as amended, provide for refusing a discharge 
where tlie; bankrupt disposes of property in fraud of creditors more 
than foOT „;nçionths prior tp the filing of the pétition. Thèse creditors, 
had thçy b'éen diligent, might hâve recovered this property. This 
court regrets that the law will permit a discharge in suçh a case as 
this, but oannot turn or twist the évidence to accomplish a purpose 
the laWjOught to reach by express provision. Again,.t|iese: creditors 
should hâve proceeded jby.suçplementaryiprocçedings tp «ïevelop the 
facts when, executiorf on.the judgmént agaînst Mrs. DaucHy was re- 
turned unsatisfied, and slipuld h^ye followçd that prôce^diiig by a 
creditors' biil. In case pro,ceedings in; . bankruptcy had. intervened, 
this court çojild hâve directeçl the trustée to:prpceed against the fraud- 
ulent vendee;s to recpve.r the property for the benefît of creditors. 

In référence to the fact that Mrs. t)^uchy has exercised some do- 
minipn ovér the; property since she last parted with thetitle, it is only 
necessary tp say that such acts arenatural; thç présent pwner being 
her son, a yopng man of only 23 years, and evidently a perspn not 
accustomedi tp do much, biusiness. Th^y are consistent with abso- 
lute ownership ihthe son. , They.do npt; establish a secret trust. It 
is well, perhap^,;to call attention to tli^ç provisions of the bankruptcy 
act as it stood : before ; the ameftdments, of 1903^ under which this 
casemiist be decided^ anç as it stands: now, as shpwinç that Çongress 
has not yet s^en fît t6,extend the grpunds; for refusmga discharge 
in bankruptcy to suçh a case as this.. : . 

Section ^14, subd. "b/' prpyides: 

The jucigè shall hear the £ippllcatJt)n tov afllscharge, and such proof s and 
pleas as maybe, made in opposition thereto by parties in .intereg.t, at such 
tiine as ■will 'g;iye, parties in interest a reasopable opportiinity to be îully heàrd, 
àhd lûTestlgate the merits of the ap'plication and discharge the applicant un- 
less hè has (1) commîtted an ofCense punishable by imprlfeohnient as herein 
proyided; .or;(2) with fraiidnléût Intent to iconceal his true flnancial condition 
and In contemplation of bankruptcy, destroyed, concealed, or failed to keep 
books of aecôunt or records îrom which his bue condition might be ascer- 
talned. Act ïuiy 1, 1898, ci 541, 30 Stat 550 [U. S. CofflpJ St. ,1901, p. 3427]. 

, Seetiop:-29, subd. "b,!':"Ofïensesi" provides as foUows: 

A. person shall be; punlshed, by ImprlSonment for a period not to exceed 
two years, upoini coûvietioQ of the offense cf. having knowingly and, fraudu- 
lently (IX cpncealed whil^ ^ bankrupt, or after his discharge, from his trustée 
ahy <Jf thejïoïjerty'béiohgiag to his estate in bankruptcy; or (2) made a falàe 
oath or 'àcc^itnt iii, or in relation to, any proceéding in bankruptcy; (3) pre- 
sented under oath any false claim for proof ag;ainst the estate of ^ bankrupt, 
or used any such claim in composition pefsëfakllif or by agent, iproxy,' or àt- 
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torney, or as agent, proxy, or attorney; or (4) received any materiaî amount 
of property from a bankrupt after the flling ot the pétition, with Intent to de- 
feat this act; or (5) extorted or attempted to extort any money or property 
from any person as a considération for acting or f orljearing to act in banlî- 
ruptcy proceedings. Act July 1, 18C8, c. 541, 30 Stat. 534 [U. S. Comp. St. 
1901, p. 8433]. 

As amended February 5, 1903 (Act Feb. 5, 1903, § 4; 32 Stat. 
797, c. 487), subdivision "b" of section 14 reads as follows: 

The judge shall hear the application for a discharge, and such proofs and 
pleas as may be made in opposition thereto by parties in interest, at such time 
as will give parties in Interest a reasonable opportunity to be fully heard, and 
Investigate the merits of the application and discharge the applicant unies» 
be bas (1) committed an offense punlshable by Imprisonment as herein pro- 
vlded; or (2) with intent to conceal bis financial condition, destroyed, con- 
eealed, or failed to lîeep books of account or records from which such con- 
dition might be ascertained; or (3) obtained property on crédit from any 
person upon a materlally false statement in writing made to such person for 
the purpose of obtaining such property on crédit; or (4) at any time subsé- 
quent to the flrst day of the four months immediately preceding the flling of 
the pétition transferred, removed, destroyed, or concealed, or permitted to be 
removed, destroyed, or concealed any of bis property with intent to hinder, 
delay, or defraud bis creditors; or (5) in voluntary proceedings been granted 
a dischargé in bankruptcy within six years; or (6) in the course of the pro- 
ceedings in bankruptcy refused to obey any lawful order of or to answer any 
materiaî question approved by the court. 

It will be noted that there is added as a ground of refusing a dis- 
charge the following: 

(4) At any time subséquent to the first day of the four months immediately 
preceding the flling of the pétition transferred, removed, destroyed, or con- 
cealed or permitted to be removed, destroyed, or concealed any of hls property 
with Intent to hinder, delay, or defraud bis creditors. 

This is a new ground for refusing a discharge, and shows that it is 
not a ground for denying a discharge in proceedings instituted prior 
to the amendaient of 1903. 

If Esther A. Dauchy had been the owner of this property at a time 
when she contemplated taking the benefit of the bankruptcy act, and 
there was proof of that fact, and that she transferred it to Powers, 
and through him to her son, for the purpose of concealing it from 
her trustée in bankruptcy, when appointed, with the expectation that 
when discharged it would be reconveyed to her, this court would 
hold that she had concealed property belonging to her estate from the 
trustée. In such case the transfer would be not only in fraud of 
creditors, but for the purpose of concealing the property from her 
trustée in bankruptcy when appointed, and her failure to schedule 
the property and disclose the facts might properly be held a con- 
cealment from her trustée while a bankrupt, within the true intent 
and meaning of the law. So had a creditor or creditors brought ac- 
tion to set aside this transfer of the Nantucket property because 
fraudulent as to creditors, and had such action been pending at the 
time the pétition was filed, and had the bankrupt failed to disclose 
such facts — especially if the action had termjnated in favor of the 
creditors — this court might properly , hold that there was a conceal- 
ment of property, within the meaning of the bankruptcy law. But 
in the case at bar Mrs. Dauchy, in 1898, transferred this propei-ty. 
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through PoWerS/'to lier son; and there being no proof of an agree- 
ment by wUîch ?he retained an interest or was to bave the income 
from the property, or any part of it, or a retransfer, or that she 
then contemplated bankruptcy, this court cannot find that she had 
any bénéficiai interest in this property, or that she concealed any 
property in which $jie had an interest from her trustée while a bank- 
rupt. She had parted with it about three years before fihng her 
pétition in bankruptcy, and no créditer had questioned the title thus 
conveyed by her. Mrs. Dauchy could not recover the property or 
its possession. If she liad made an agreement by which the property 
was to be reconveyed to her at a subséquent time, or by tlie ternis 
of which she was to hâve an interest in the property or its income, 
she would hâve retained a bénéficiai interest. While it is true that 
she could not in such case, perhaps, hâve enforced this agreement, 
inasmuch as she made the conveyance in fraud of creditors, and 
would be compelled to come into a court of equity to enforce the 
agreement, in which case her grantee might plead the fraudulent 
transfer, and so defeat an enforcement of the agreement, stiU that 
would go to the remedy, and not to the fact that she had retained a 
bénéficiai interest in the property, in \vhich case it vould properly 
be held that she had an interest, and was guilty of concealment, 
'.vithin the bankruptcy law, by not scheduling the property and dis- 
closing the facts. The difficulty in this case is want of proof show- 
ing such an agreement. The évidence is that there was no such 
agreement — that no réservation w.âs made; and, inasmuch as the 
property was conveyed to a son but little accustomed to business, the 
mère fact that she has eXerCiîsed some dominion over it, accompanied 
by some proof that she acted as agent, and not as owner, is not suf- 
ficient to establish a secret trust for her benefit. 

The crucial question in this case is, did Mrs. Dauchy, at the time 
of the transfer to Powers, and through him to her son, retain any 
interest in this property, which she might hâve recovered for her 
own use or benefit in case the fact that she so conveyed it in fraud 
of her creditors was not pleaded br proven as a défense to her ac- 
tion or proceeding for such recovery? It is not shown that Mrs. 
Dauchy has alleged or claimed any ownership or bénéficiai interest 
in this property since the transfer through Powers to her son, and 
which transfer was made in' 1898. There is some évidence that she 
has xented or procured the property to be rented in her own name 
as late as 1901, and that the rentS' were paid to her by check, which 
were indorsed by heftô her husband, and the proceeds used by him 
almost. exclusively and mainly for the benefit of the family, which 
family included thé son. There is no évidence that the son has 
claimed to be the owner since 1898, or that he has exercised dominion 
over the property, or that he hâs been in possession of the same, or 
that he haë received the rents or profits. Mr. and Mrs. Dauchy and 
the son ail say that she waà acting as agent for the son in doing ail 
that she did dOi and, even if we concède that she was a self-con- 
stituted and self-appointed agent, still we must assume this to be true, 
in the absence of proof that Shé retained some bénéficiai interest 
in the property or its proceeds. The son, as absolute owner, had 
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the right, if he saw fit, to allow his mother to rent the property in 
her own name and pay the rents to the father, and allow him to use 
the proceeds for his own benefit, or for the support of the mother 
and family. The facts are suspicious, and, as before stated, are mor- 
ally convincing, but fall short of légal proof that a bénéficiai interest 
was reserved in Mrs. Dauchy when the transfer above referred to 
was made. 

The words "any of the property belonging to his estate in bank- 
ruptcy" can hardly be held to include a right of action given to a 
creditor to set aside, as fraudulent as to him, a conveyance of prop- 
erty not made in contemplation of bankruptcy, but made without 
considération and in fraud of such creditor. Again, how can the 
bankrupt conceal, while a bankrupt, property transferred before bank- 
ruptcy was thought of by him, and which he cannot recover from 
the vendee or control ? The right of action was in the creditors, not 
the bankrupt. The title to the property had been transferred to the 
son. What property belonged to the estate in bankruptcy? How 
could the bankrupt conceal this real estate? The theory must be 
that a right of action given to creditors or to the trustée to recover 
property equitably belonging to the creditors is not disclosed by the 
bankrupt, and therefore he conceals property belonging tô his estate 
in bankruptcy. But in. the absence of a secret trust agreement by 
which the property, or some part of it or interest in it, is to be held 
by the fraudulent vendor or some trustée for the benefit of the bank- 
rupt, no part of the property belongs to the estate in bankruptcy. 

In Goldsmith et al. v. Goldsmith, 145 N. Y. 313, 39 N. E. 1067, 
a secret trust for the grahtor was held established because there 
was proof that an agreement creating such a trust was made. 

In Hudson v. Mercantile National Bank of Pueblo, 9 Am. Bankr. 
Rep. 432, 119 Fed. 346, it was held: 

Where it is shown that the bankrupt bas either a resulting tcust in land, 
■which he failed to Include in his f chedules, or that his son, in whose name it 
stood, held it in secret trust for his father, the trust having been created to 
defraud creditors, the failure to sehedule the land as part of his estate 
amounts to a concealment of assets, and sufficient ground, under section 14b 
of the bankrupt act, for refusing his discharge. 

In re Quackenbush (D. C.) 102 Fed. 282, it was held: 

Where a debtor makes a voluntary transfer of his property, without con- 
sidération, to his wife, for the purpose of defrauding his creditors and plaeing 
the property beyond their reach, but continues always in tb^e full use and 
enjoyment of the property, and the receipt of Its rents and profits, and does 
not disclose the true facts regarding such property in his sehedule in bank- 
ruptcy, or surrender it to his trustée, he is guilty of having "concealed, while 
a bankrupt, from his trustée, property belonging to his estate in bankruptcy," 
within the meaning of Bankr. Act 1898, § 29b, Act July 1, 1898, c. 541, SO 
Stat. 544 [U. S. Comp. St. 1901, p. 3433], so as to forfeit his right to a dis- 
charge, although the fraudulent transfer was made long before the passatr»' 
of the bankruptcy act; for the concealment is continuous, and extends beyond 
the date of the adjudication in bankruptcy. ïhe bankrupt is none the less 
guilty of "concealing" such property because the facts and circumstances re- 
latlng to the fraudulent transfer were, upon the bankrupt's examination, made 
known to the trustée or the creditors, the essence of the offense being the 
placing of the property in such a situation that the trustée cannot leach it, 
with the intènt on the part Qf the bankrupt not only to keep It from the 



694 122 FEDERAL REPORTER. 

creditors, tjjt to eajoy It hlmself; nor la It matecîal that the concealment 
provea unsuécçssfïil, or that tbe trustée may recovec the property for tbe 
beneflt ol the èstate. 

Other cases well hold that where a person, prior to filing a péti- 
tion in bankruptcy,, conveys property to a third person, to be held, 
in whole or in part, in secret trust for himself, and fails to schedule 
such interest, such failure constitutes a knowing and fraudulent con- 
cealment from his trustée, while a bankrupt, of property belonging 
to his estate in bankruptcy. In re Welch, 3 Am^ Bankr. Rep. 93, 
100 Fed. 65; In re B émis, 5 Am. Bankr. Rep. 36, 104 Fed. 672; 
In re Becker, 5 Am. Bankr, Rep. 438, 106 Fed. 54. 

In Bragassa v. St. Louis Cycle> S Am. Bankr. Rep. 700, 107 Fed. 
yj, the bankrdpt, before the enactment of the bankruptcy law, to keep 
■his money and earnings frbm his creditors, deposited same in banks 
to the crédit of his wife, but he had the use of same. Passbooks were 
issued to him, and he drew checks in her name, and continued this 
after his bankruptcy. Held, properly, he was concealing property that 
belonged to his estate in bankruptcy. He did not give this money to 
the wife ; did not put it within her control or power of disposition. 
Really, while he kept the money in bank. in her name, he had it at 
his disposai at any moment^ and always within his control. 

In Fields v. Karter, 8 Am. Bankr. Rep, 351, 53 C. C. A. 432, 115 
Fed. 950, it was held : 

Where the testifiaony of the banKnipt, upon Which a créditer opposing his 
discharge upon the ground that he had concealed, while a bankrupt, from his 
trustée, property belonging to his , estate, relies, clearly sbows that ail the 
transfers and concéalments of whlch the créditer complained were of record 
and antedated the adjudication in hankruptcy more than a year, the spécifi- 
cations In opposition will be ovèwuled, and the dlseharge granted. 

In Re House, 4 Am. Bankr. Rep. 603, 103 Fed. 616, held: 

The omission from the bankrupt's schedules of a gift made by him to his 
■wtfe prior to the enactinent of the hankruptcy law, whlch gift was in fact 
Ih fraud of the rlght of cFedltoifs, is not a ground for opposition to dlseharge. 

See, also. In re Countryman (D. C.) 119 Fed. 639. 

In Re Fitchard, 4 Am. Bankr. Rep. 609, 103 Fed. 742, held: 

The bankrupt, having failed long before bankruptcy, wlth judgments against 
him, transacted business thereafter In the name of Ms wife for the purpose 
of preventing creditors from reachlng the avails of his labor. His services 
were rendered to his wife gratultously. Held not to be such fraudulent con- 
cealment as would bar a discharge. 

See, also, In re Skinner, 3 Am. Bankr. Rep. 163, 97 Fed. 190; 
In re Crenshaw, 2 Am. Bankr. Rep. 623, 95 Fed. 632 ; In re Schreck, 
I Am. Bankr. Rep. 366; Ini ïè McNamara, 2 Am. Bankr. Rep. 566; 
In re Cornell, 3 Am. Bapkr. Rep, 172, 97 Fed. 29. 

In Re Cornell the headnote is: 

Discharge. Where it is objeoted to a bankrupt's application for a discharge 
that he Is concealing, property from his trustée, the bbjectlng creditor must 
support his spécifications by proof of the existence of property in the bank- 
rupt, or in trust for his «se, at'the time of the commencement of the bank- 
ruptcy proceeding. 

Many other cases might be cited in which we find an apparent 
conflict of opinion and décision. In truthj care has not been taken 
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to point out or observe the distinction ,between transîers merely 
colorable, the bankrupt retaining control and possession, and those 
where possession and control were parted with; those cases where 
there was an absolute deed of conveyance of real estate, with no trust 
agreement, and those where there was such a deed, with a trust agree- 
ment retaining some interest in the: property in the vendor. It can- 
not be that the amendment of 1903 has broadened the power of bank- 
rupts to cheat and defraud creditors, and still secure a discharge, 
which must be the case if before such amendment a fraudulent trans- 
fer at any time prior to the filing of the pétition amounted to a con- 
cealment of property belongin'g to the estate in bankruptcy, while now 
such fraudulent transfer must occur within the four months preceding 
the fîling of the pétition. 

This court holds that in ail cases of bankruptcy commenced prior 
to February 5, 1903, a transfer of real estate by deed absolute upon 
its face, made without considération, and not liraited by an agree- 
ment retaining some interest in the grantor, there was, as to such 
property, no concealment while a bankrupt from the trustée of any 
of the property belonging to the estate in bankruptcy. To hold 
otherwise is to juggle with the meaning of words, and import some- 
thing into the law not found there prior to the amendment of 1903. 

The invalidity of thèse secret réservations for the benefît of the 
grantor in cases of conveyances absolute on their face is recognized 
in Lukins v. Aird, 6 Wall. 78, 18 L. Ed. 750, where it is held: 

A debtor In failing clrcumstances cannot sell and convey bis land, even for 
a valuaWe considération, by deed witliout réservations, and yet secretly re- 
serve to Iiimself the vlght to possess and occupy it, for even a limlted time, 
for hls own beneflt. Nor wilf this rùle of law be changed by the fact that 
the right thus to occupy the property for a limlted time is a part of the con- 
sidération of the sale, the money part of the considération being on this ac- 
count proportionably abated. 

See, also, Wooten v. Clark, 23 Miss. 75; Arthur v. Com. & R. 
Bank, 9 Smedes & M. 394 ; Towle v. Hoit, 14 N. H. 61 ; Paul v. 
Crooker, 8 N. H. 288; Smith v. Lowell, 6 N. H. 67. ' 

This court fully recognizes the rule of évidence that in cases of 
this kind, as in others, the existence of the main fact to be proved 
may be established by inference from other facts proved, when such 
inference is legitimate. But when from such other facts proved two 
or more inferences may be drawn, and the facts point as clearly to 
the one resuit as to the other, the court cannot say a case is made 
out. It is not necessary to détail the facts in regard to the other 
property in question — that at Lansingburg, N. Y.— as the proof re- 
lating tO' that is much the weaker. This court has held (In re Leslie, 
119 Fed. 406), and holds, that the concealment of property in 
thèse cases need only be shown by a fair prépondérance of satisfactory 
évidence. This is not a criminal proceeding, in any sensé. This 
court has not been moved by a considération for either the àlleged 
poverty or, misfortunes of the Dauchy family, or any member of it, 
or by the circumstances ^that gave rise to the claim ofthe objecting 
creditors against the bankrupt. Mrs. Dauchy indorsed the note, and 
is liablè ori the judgriient. ' This property ought to hâve been âpiplied 
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to its paymen^, but that ts nqt the question hère.: A secret trust lias 
not been prpyçd. No substantîaî évidence bas been given that the 
bankrupt hasjknowingly and willfully made a false oath in thèse pro- 
ceedings. As it is not prpved that she concealed property, the allé- 
gation of having made a ialse oath faUs. 

The resuit is that the report of the référée must be confîrmed, and 
the bankrupt discharged. It is so ordered. 



BROOKLYN FBRRÏ 00. Or NEW YORK v. UNITED STATES. 

THE NEW YORK. 

(District Court, B. D. New York. Aprll 8. 1903.) 

1. CoLLiBiON— Stbam Vessels Meeting— Confusion of Signals. 

A collision between thè tJnlted States steanjshlp Dolpliin, whlcli was 
pàssing up East river, witffln 250 or 300 feet of tlie Brooklyn Docks, 
and the ferryboat New York, crossing tô Brooklyn, but at the time 
headed nçarly downstreapi, fteW due to the fault of both vessels; the 
Dolphin béing in fault for ^leing se near the shore In violation of the 
harbor rulês, which requiréd her to keep as nearly as possible in the 
middleof the river, and for not stopping and reverslng after her thiid 
signal of; a single Whlstle wàs crossed, the New York then being on her 
port bow, and only about 600 feet distant, instead of which she assented 
to such signal and turned to port; the New York being in fault for not 
having a proper lookout. for t'ailing to hear or answer the flrst two 
signals from the Dolphin, and for then <*ossIng the signal, and further 
confusing tlje signais by following with a single whlstle when the ves- 
sels were near together. 

In Admiralty. Suit for collision, 

William J. Youngs, U. S. Atty., and Thomas I. Chatfield, Asst. U. 
S. Atty. 

Wilcox & Green (Herbert Green, of counsel), for Brooklyn Ferry 
Co. of New York. 

THOMAS, District Judge. About 6:i6 a. m., August i, 1899, 
in the East river, opposite South Second or South Third streets, 
Brooklyn, and at a point about 300 feet from the easterly shore, the 
stem of the United States steamship Dolphin struck the port side 
of the ferryboat New York about 20 feet aft the bow. Hence the 
above actions. The weather was clear, and the tide had been run- 
ning ebb for an hour and a half. The Dolphin was going up the 
river, and the New York was bound from Twenty-Third street, Man- 
hattan, to the foot of Broadway, Brooklyn. The Dolphin was in 
gênerai charge of Lieutenant Commander Southerland, and under 
the immédiate direction of Hudsôn, a licensed Hell Gâte and Sound 
pilot. The bridge is go feçt from the stem, and on it is the pilot 
house, in which were Jenkins, in actual charge ùi the wheel, and 
Sabelstrom, chief quartermaster and watch. On the bridge, near 
the starboard outboard rail, was Lient. Snowden, known as the execu- 
tive officer, whose duty it was to supervise the exécution of the orders 

fl. Signais of meeting vessels, see note to Tbe New York, 30 C. 0. A. 630. 
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given by the commanding officer, and also to look eut. He did 
not report anything between the time of sighting the Priscilla to 
the time of the collision. On the extrême outboard port side of the 
bridge was located Lient. Kittelle, whose duty it was to act as look- 
out, and also to observe the engine-room dial. The commander 
stood on the port side of the pilot house, varying his position slightly 
as occasion demanded, while Hiidson, the pilot, was on the starboard 
side, and, as he says, "dodging around backwards and forwards, 
two or three feet, fïve or six feet, where I could see." He states 
that one of the causes of his dodging around might hâve been the 
foremast or something forward on the forecastle deck. The évi- 
dence shows quite plainly that, while the foremast and other objects 
forward would intercèpt the view of a person standing at a particu- 
lar point on the bridge, yet there was ail requisite opportunity for 
seeing, and the New York was seen at a sufficiently early time, and 
continued in constant view. The commander testified that, under 
the conditions existing on that morning, it was not the custom to 
keep a lookout on the forecastle deck, as he would interrupt some- 
what the view of those on the bridge, and that there was no lookout 
there at the time. In one respect he was in error, for Koterski 
had been placed on the forecastle deck as the vessel was coming 
up the bay, and had not been withdrawn at the time in question. 
When there was expectation of a collision, several other persons in 
the neighborhood appeared on the forecastle deck, but their prés- 
ence did not embarrass seriously the view from the bridge. Koterski 
States that he reported the New York. On the whole évidence, it 
it concluded that an efficient and proper lookout was kept on the 
Dolphin. 

The ferryboat New York was in charge of Longstreet, who acted 
generally as master, particularly as wheelsman and pilot, and prac- 
tically as lookout, inasmuch as his attendant, Peterson, was there, 
to use the master's words, to "watch for me to keep alive. That is 
about ail." And Curtis, the deckhand forward on the main deck, 
testified, "My duties was to look out ahead — in case there was any 
collision, report it to the pilot, for instance, if I know he didn't see 
it." It is quite évident that the New York had no systematic, effi- 
cient lookout, and that such duty centered upon the master, who was 
also occupied with his other duties. If Peterson acted as a lookout, 
it is évident that Longstreet ignored him, and Curtis seems to hâve 
had no compréhension of the duties of a lookout. That the absence 
of a helpful lookout contributed to the accident is quite probable. 

The case présents a strange misapprehension of signais under fa- 
vorable conditions. The évidence shows that the Dolphin at the 
earliest opportunity took her position close to the Brooklyn shore ; 
that after passing the bridge she was forced to mid-stream by oppo- 
site vessels; that thereupon her course was lined across to the Wil- 
liamsburg shore; that "when only about halfway across" she sighted 
the Fall River boat Priscilla coming down the stream, and exchanged 
a single whistle with her, and, as the lieutenant commander testified, 
"at this time * * * the helm of the Dolphin was very slightly 
astarboard, so as to bring her in on the Williamsburg side without 



running intQi.thç shore." Probably the Dolphin's swing to port in 
adjusting b^rseJf to a course parallel to the face of the piers may 
hâve giveli heç some appearance, of an intended course to port. Her 
évidence quite satisfactorily shows that she blew three distinct single 
whistles to the New York, and that the last alone was answered by 
the New York withtwo whistles. The master of the New York 
States that he heard two single, whistles from the, Dolphin, but It is 
évident that he did not hearthe Dolphin's first whistle; His failure 
to hear the first may hâte arisen from %he fact that it was blown 
by the Dolphin shortly aftet the latter had exchariged a starboard 
whistle with the Priscilla, 4nd beforç the Dolphin had passed that 
vessel. The niaster of the New York states, that he answered the 
starboard rjvhistle with a similar signal, and that after an interval, 
which enabled the New York to cover a third or a quarter of the dis- 
tance that separated the vessels, the Dolphin sounded two whistles, 
which he answered with a single blast. The évidence on the part 
of the Dolphin is that none of her signais were answered until, when 
the vessels were near eachiother, her starboard whistle was answered 
by a port whistle from the New York, which the Dolphin, in turn, 
answered ; that immediately the New York sounded a single whistle, 
which the Dolphin also answered. 

The first question, then.is, did the New York answer the Dolphin's 
starboard whistle with a like signal, or, did she, rather, answer by a 
port sipial, which the Dolphin answered, or did the Dolphin initiate 
the port signal after she ,hftd already given the starboard signais? 
This is a merç question of fact, and the fact to be ascertained is 
which vessel first gave the port whistle. Considering the discipline, 
the number and quality of the persons on strict duty on the Dolphin, 
the probable. in4ividual!ii),telHgence:Of. the witnesses, the opportunity 
and duty to see and hear, it is concluded that the Dolphin is correct 
in her contention that the , New York initiated the port signal. This 
conclusion is helped by thç fact that a motive is ascribable to the New 
York in giving a port signal,, inasmuch as she desired to head to port, 
and, indeed, she claims she was heading to port, for the purpose of 
making her slip,, which was at Broadway. There was no motive what- 
ever for thi^ Dolphin going to port, and a port signal initiated by her 
after her two starboard signais would be unaccountable folly. The 
évidence shows beyond any rational doubt that the vessels, when 
they sighted.eachother, were on each other's port hand, so that in 
the night the port light on each vessel would hâve been seen by the 
other. This continued until the time of the collision, except that 
shortly before the collision the New York probably for a short time 
showed her; si;arboard light,, whereupon she ported, showing her red 
light again. ,Sh^ was never on the starboard side of the Dolphin. 
Therefore ti,e proper signal was the starboard whistle., The relation 
of the vessels to each other precluded the propriety of the New York 
initiating the port signal, and she was négligent for so doing. 

The next imporfant inquiry is, was the Dolphin negUgent in im- 
mediately angwering the signal, considering the proximity of the 
vessels and the contracted space for opération, or should she hâve 
stopped and backed under an alarm signal when her starboard signal 
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was first crossed, for there was scant room for the ferryboat, 200 feet 
long, and the Dolphin, some 257 feet long, to change their positions 
to port on an ebb tide that delayed one and swept down the other. 
As has been stated, up to that time the New York was at ail times 
on the Dolphin's port bow, so that only the port lights were visible. 
The answer of the Dolphin was an acquiescence in the New York's 
attempt to cross her bows, and, while the maneuver might hâve been 
successful if each vessel had carried it forward resolutely and per- 
sistently, yet it was a hardy venture, of doubtful achievement. In 
any case it was in violation of the rules, and the Dolphin cannot be 
excused for consenting to it, unless in the emergency it was préférable 
to an alarm and going astern. A final starboard whistle of the New 
York is affirmed by the Dolphin and conceded by the New York. 
Whatever was done after that signal was when the vessels were in 
extremis, and need not be discussed. The New York had discovered 
that she could not do what it was perilous for either vessel to under- 
take, and by retreating made a probable colHsion a certainty. But 
if it be concluded that the port signais given by the Dolphin were 
given under the constraint of péril suddenly imposed by the New 
York, why did the Dolphin permit herself to be brought to such a 
point without having come to an understanding with the New York? 
The ultimate error as regards signais was in having come into close 
quarters with the New York without exacting a steering signal from 
her. The Dolphin's own évidence is that the New York was always 
on her port bow, heading downstream, so as to show in the night 
her red light, until when about six hundred feet away she swung 
to port, and that she was only four or five hundred feet away when 
she blew two whistles — ^the first answer that the Dolphin had re- 
ceived from her. The Dolphin was, as estimated by Lieutenant Com- 
mander Southerland, twenty-six or twenty-seven hundred feet away 
at the time of the Dolphin's first whistle, fifteen hundred feet away 
at the time of her second whistle, and six or seven hundred feet 
away at the time of the third whistle, when the New York, swinging 
to port, gave two whistles, with an interval of four or five hundred 
feet between the two vessels. According to this, the Dolphin tran- 
quilly navigated, while two of her steering signais were unanswered, 
until she was in such close quarters that it seemed less hazardous 
to obey the cross-signal than to attempt to go back under an alarm. 
It must hâve been évident to those on the Dolphin that the navigator 
of the New York had not heard or that he was neglecting the Dol- 
phin's signais, and yet the Dolphin went forward and permitted the 
New York to come forward on an ebb tide, and even to swing a 
point or so to port across the Dolphin's bow, until the vessels were 
only some six or seven hundred feet apart; and even then the Dol- 
phin did not give the alarm, but waited until the New York was 
only four or five hundred feet away, and had blown a port signal, 
whereupon the Dolphin assented to the New York crossing her bow. 
Such navigation does not seem to merit the approval of the court. 
The évidence of those engaged in the direction of the Dolphin illus- 
trâtes the premises and conclusion. 
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Sabelstrom, watch in Dolphin's pilot house, states that when the 
New York gave the two whistles the distance between the vessels was 
600 feet, more or less, and that the New York had then swung a 
point and a half to port from a position one-eighth oî a point on the 
Dolphin's port bow at the time of the Dolphin's third starboard 
whistle, but that the New York at no time was on the Dolphin's star- 
board side. 

Kittelle, watch on the port side of the bridge, fixes the time be- 
tween the New York's two signais and the collision at two minutes. 
He places the vessels 900 feet apart at the time of the Dolphin's two 
whistles, and states that the New York had aiready sheered three- 
quàrters of a point to port when he heard the New York's two 
whistles. Again he sâys: 

"When t heard the two whistles the New îork was about a point and "a 
half on our port bow, and she had aiready sheered some to her port hand. 
Q. How do you thlnk the Dolphin bore from the New York at the time? 
A. I thlnk probably the Dolphin bore one point on the New York's port bow." 

Snowden, watch on the starboard end of the bridge, states that 
at the time of the Dolphin's third whistle the New York was iicaded 
straight down the river, and bearing about 2)4 or 3 points on the 
Dolphin's port bow; that the New York's two whistles followed 
the Dolphin's third whistle "almost immédiate"; the time was "two 
seconds"; that the vessels Were 600 feet apart when the New York 
blew two signais. He places the collision 250 feet from the wharves. 
He states that the New York swung some to port before her two 
whistles were heard, and was then directly aliead. 

Commander Southerland states that he saw the New York "half 
a point, possibly a little more," on the Dolphin's port bow, and that 
she was heading down the river, and not for her slip, and was prac- 
tically opposite the Dolphin; that her starboard light might hâve 
been obscured at niglU ; that the Dolphin would hâve shown her 
port light; that at the time of the second whistle the vessels were 
port to port, and only port lights would hâve been visible ; so at 
the time of the third whistle. "Q. Had the bearing changed any 
at the time you say she blew the two whistles ? A. The time was 
so short that one could not hâve noticed. Almost immédiat ely after 
this she blew two whistles. * * * Q. When you saw this escape 
of steam, the New York, as I understand, was bearing, as nearly as 
you could approximate, about a point on your port bow. Is that 
right? A. When the two whistles were sounded from the New 
York, she had cotnmenced to sheer in to the WilUamsburg shore, 
and bore a little on the port bow. I can't say how much." He states 
that the New York was approximately away as follows at the follow- 
ing times: Dolphin's first whistle, 2,600 or 2,700 feet; Dolphin's 
second whistle, 1,500 feet; Dolphin's third whistle, between 600 and 
700 feet; New York's two whistles, and when New York sheered 
to port, 400 to 500 feet. 

Hudson, the pilot, states that when he first saw the New York 
she was heading downstream, carrting towards the slip, and right 
ahead, and that at night he would hâve seen both her Hghts, but 
would hâve shown the Dolphin's red light; that at the time of the 
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third whîstle the New York was not heading for her slip, but was 
heading downstream ; that at the time of the New York's two whistles 
her bearing had not changed "to amount to anything." "Q. How 
far apart do you think the vessels were then? A. They were getting 
very dose together. Q. Well, how far apart? A. Twice the length 
of the ship, maybe. Q. Twice the length of the Dolphin? A. Yes; 
may hâve — might hâve been more than that." The witness states 
that the New York followed her two whistles with a single whistle, 
and it is doubtful whether he intends to state that at the time the 
New York was heading down the stream or to port, but he does 
State as follows: 

"Q. If things had been going as they had been before that, you wonld 
hâve hit hlm on the starboard bow, would you? A. Very near It; very 
near; not head on the starboard bow, but very near it, if anything. Q. So, 
then, the only sheer you saw on the part of the New YorU was a sheer 
whieh changed the collision from the starboard bow of the New York to 
the port bow of the New York. Is that right? A. That is just about it." 

He further states in another place that the vessels would hâve 
cleared under the two whistles if the New York had not blown one 
and gone to starboard. Then he gave this évidence: 

"Q. I want you now, at this period of the Questioning, to consider the 
positions of the vessels, and I ask you again, do you think the Dolphin 
could hâve cleared the New York without the New York sheering to port? 
A. I don't know whether they could or not, I wouldn't answer it. I cannot 
answer that question. Q. You know she did not swing to port, do you? 
A. What? Q. The New York. A. I know she did swing to port. We hit 
her on the port bow. She swung right square to port. Q. Well, did that 
bring about a collision on the port bow — her swing to port? A. Yes, sir; 
her swing to starboard. Q. That Is what I am talking about now? A. He 
ported his wheel — what I am speaking about. Q. Now, then, again, having 
gone ail over this thing, you are sure that the New York did not swing to port, 
but only under a port helm to starboard. Is that right? If at ail; that is, 
if she swung at ail. A. Well, it Is very little, if she swung to port. 
She swung to starboard. * * • Q. Just previously to the New York's 
blowing two whistles, had the New York, or had she not, sheered in to 
port? A. The New York? Q. Yes. A. Well, she might hâve, a little. 
It was very little, if any. We was coming along in Une with one another. 
Q. How was the New York heading towards you just previously to her 
blowing two whistles? How was she heading? Was she bow on, or what? 
A. Very near, not qulte. No; she was not quite. Q. How was she heading 
towards you after she had blown two whistles, and just before she blew 
her one whistle? Had she swung across your path at ail, or not? A. Yes, 
she had swung some, I guess. Q. About how mueh? A. I cannot say for 
certain about It. I cannot say for certain, because I wasn't looklng for the 
one whistle. That is the reason. You can't swear to tell that. Wasn't 
looking for it. He blowed his two, and we was looklng for the two. Then 
our ship got swinging to starboard for his two whistles. After he blowed 
the one, then his ferryboat come towards us; then ported his wheel. Q. 
Had she previously swung to port at ail? A. No, sir, not that I could see, 
or anything. It was just laylng there waitlng for hlm to blow. The ferry- 
boat goes straight down to the slip. You could not hit him on the port bow; 
the starboard bow. Q. I am not talking about which way the ferryboat 
was going, or anything of that kind. When the boats were a short distance 
from each other, you blew one whistle. Correct me If I am wrong. The 
ferryboat blew two whistles. Now, what movement would the ferrvboat 
make, naturally, after giving a signal of two whistles? Which way would 
she sheer? A. He ought to starboard bis wheel. Q, Did he do that at ail? 
A. I don't think it. It did not look like It. Q. You didn't notice any spechil 
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sbeer to port, then? A. I couldn't say where It come In; no. We hit hlm 
pft; the port boWi He mtist Uave bard-aported bis wheel about the same 

The iiîlot'ç.' évidence afïords precarious support for any position 
hekiful to the Dolpliin. 

From thé'ïoregoing évidence, it appears that the Dolphin, swinging 
from the westw'ard, took a position some two hundred and fifty or 
three hundred îeet from the Brooklyn shore, therëupon starboarding 
until she had adjusted herself thereto; that she exchanged single 
whistles with the Priscilla, and when about twenty-six hundred feet 
away gave her first whistle to the New York, which she repeated when 
she was some fifteen hundred feet away, and repeated again when 
she was six or sevèn hundred feet away, and that, when the vessels 
were from four to six hundred feet apart, the New York crossed 
the Dolphin's starboard whistle, thrèe times repeated; that the Del- 
phine concurred in a change of her proposed maneuver ; and that 
when the vesçels were in extremis each blew a starboard whistle, in- 
itiated by the New York. Longstreet, master of the New York, 
places the collision fïvè hundred feet out from the piers. He states 
that when he fifst saw the Dolphin, hè was just leaving the Pris- 
cilla's Wake, and heading towârds his slip, ând that when he answered, 
as he claims hè dld, the second whigtle which he heard from the 
Dolphin, his wheel was hard aport, and that the port helm altered 
his course about Jour points' to the starboard, but did not carry him 
to the starboard one hundred feet. He states that when the New 
York gave thé first one whistle iri answer to the Dolphin's single 
whistle, the vessels were twenty-five or twenty-six hundred feet apart, 
and that he therëupon held his course to starboard until the New York 
went one-third or one-quarter the distance between the two boats; 
that when he answered the single whistle he was iive or six hundred 
feet from the Williamsburg shore; thaïj when he had gone about 
one-third or one-fourth of .the distance between the two boats, the 
Dolphin bleW two whistles, and the New York answered with one; 
that when the Dolphin blew two whistles she was about one hundred 
and fifty oi; two hundred feet. on the port side of the New York. He 
further states that he put, his wheel hard astarbpard just previous to 
the colHsion, when the vessels were one hundred feet apart. This évi- 
dence does not change the conclusion already reached. 

The final inquiry relates to the proximity of the Dolphin to the 
Brooklyn ^hore. The eyicîeiice shows that she was not bver 250 to 
300 feet away, and that she had crossed the river to a somewhat nearei 
point beforé ; ètraight'ening up the river. The pilot of the Dolphin 
seems to' hâve bèén entirely uhcpnscious of the laws of the state of 
New York .r.èspecting the . navigation of the river. This court has 
announced .repeatedly that thiC statut^ must be respected. It con- 
tinues to be constantly disregarded. The présent facts show a gross 
violation of the statùte. They show that the Dolphin's pilot not only 
did not knoW of the existence of the statute, but that he had no pur- 
pose, intention, or practice of bbserving it. The burden is upon the 
Dolphin to establish that the accident would hâve happened, had 
not the law been disobeyed. This burden has not been sustained. 
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Moreover, it clearly appears that, if the Dolphin had been in the 
part of the river where she belonged, there would hâve been no occa- 
sion for the New York to attempt to cross her bows. The New 
York evidently was attempting to go to her sHp. Whether she was 
attempting to do it negligently or otherwise is of no importance as 
regards the Dolphin. The Dolphin was in a place where she had 
no right to be. She was in a place customarily used by ferryboats 
in making their slips. It is not for the court to détermine whether the 
law is wise or unwise. It exists, and should be enforced. The dis- 
cussion would be quite incomplète without the following excerpt from' 
the évidence of the pilot of the Dolphin respecting the statute of 
New York which requires that ail steamboats passing up and down 
the East River "shall be navigated as near as possible in the center 
of the river, except in going into or out of the usual berth or landing 
place of such steamboats": 

"Captain, you are Ilcensed under the laws of New York, are you not? A. 
The TJnlted States and the state of New York; by the government. Q. Do 
you know a law of the state of New York which requires vessels navigating 
In the East river to keep in themiddleof the river? A. At certain tlmesof the 
tlde. Q. Is there anything in the law which says It shall be done at certain 
tlmes of the tideî A. No; keep a certain distance oft from the docks. Q. 
Does the law say that you shall keep a certain distance ofC from the docks? 
A. Yes. sir. Q. What does it say in that respect? A. A reasonable distance 
— 200 feet or more. Q' That Is what the law says, Is Itî A. Yes; similar 
to that; go a reasonable distance ofl. Q. You were going on the theory that 
the law entitled you to go within 200 feet of the docks? A. Yes, sir; or 
somewheres near it. Q. Can you give me any référence to that law, or tell 
us where we can flnd it? A. That is rulable In New York Harbor. Q. We 
are talking about the law now— the statute law. A. I never read it, but It 
Is rulable among us ail. Q. You never read the statute law? A. t know 
that It Is rulable — a certain distance off, to give anybody a chance to go inside 
of you." 

The conclusion is that the New York was négligent in her lookout, 
in delaying and fînally initiating a signal to steer to port when the 
vessels werë so near together; that the Dolphin was négligent in 
taking her position in such close proximity to the Brooklyn shore, 
and in delaying until the vessels were dangerously near each other 
before coming to an understanding with the New York respecting 
their passing courses. 

The damages and costs will be divided. 



UNITED STATES v. BliENDAUER. 

(District Court, D. Montana. May 18, 1903.) 

No. 101. 

Public Lands— Rights dp Homestead Settlebs— Cutting Timbeh. 

One who enters upon a tract of public land which is In fact subject to 
homestead entry, with the bona fide intention of acquiring title under 
the homestead law, has the right to eut tlmber thereon for a house, 
although he has not yet flled hls entry, and he cannot be held Ilable for 
trespass, and for the value of the timber so eut and used, although the 
local land office had previously been ordered by the land department not 
to accept any filing on such land. 
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8. SaMB— FoiœAi ltE8BKVé8-^PBObLAMA.tlONr-SETT^Nff APAKT/ ,: 

A proclamation settlng aparjt public tends a^ a. fprèst EesetvatlQn «nder 
Act March 8,, 1891, § 24, 26 Stat, 1103, c. ,561 [TJ, B. Comp, St 1901, p. 
1537], need net ,be sigried by the Président, but, ff madë by the Secretary 
of the Interior, will bè preSumed to hâve been by direction of the 
Président. 

8. Samb— Lands Shbject to bb Set Apart as Resehve— "Public Lands." 
The 15 townsbips of lafid in the Bltter Koot valley, Mont, formerly 
occupled by the! Plathead Indlans, whlçh, by the teriiis of Act June 5, 
1872, 17 Stat 226, c. 308, prpviding for the removal of the Indians there- 
from, were made subjeçt to sale> but not to entry under the hoinestead 
or pre-emption laws, are not public lands in the gense of being a part 
of the gênerai public dom'aiti; and slnce the authûrity glven the Prési- 
dent by Act March 3, 1S91„§ 24, 26 Stat. 1103, 0.561 [U. S. Comp. St. 
1801, p.. 153T), to set apart lands as forest réserves Is conflned to such 
public iari^s, the Président bas no pp-<yer jto set apart any of the lands in 
said 15' totvnshlps as sùch 'reserve, but," notiVithstanding a proclamation 
purporting to create a reserve thereon, they remaln subject to entry or 
settlement under the acts of Congress relating thereto. 

On Demurrer to Answer. 

Cari Rasch, U. S. Atty. 
T. J. Walsh, for défendant. 

KNOWtvESi District Judge. ,. In this case the plaîntiff allèges that 
it is the owner, of the sdutheast quarter of section 17, in township 4 
north, of range 21 west of the Montana principal meridian, in the 
State and district Qf Montana, which lands are alleged to be situate 
within the éxterior boundaries of the so-called "Lake Como Forest 
Reserve," in the Missoulaj Mont., land district. It is further alleged 
that duringî the month of November, 1901, the défendant wrong- 
fully and unlawfuUy entered upon the said above-described lands of 
the plaintifïj and did then and there wrongfuUy and unlawfully eut 
down a large amount of timber then and there growing upon the said 
lands and belonging to the plaintiff , to- wit, 20 trees, ql the value of 
$28, and cpnverted and disposed of the'same to his own use and bene- 
fit. It is further alleged that by reason of the wrongful acts of the 
défendant, as aforesaid, the plaintiff lost the said trees, and the plain- 
tifif's lands were damaged to the amount of $100. Judgment is asked 
for against the défendant for the suni ;of $28, the alleged value of the 
trees, and the further sum of $100 for damages and for the costs. 

The défendant has answered, and among other things dénies that 
the lands described in the complaint are, or at any time since the I5th 
day of July, 1899, were, owned by thè plaintifï, except subject to his 
rights; dénies that thçre is any Como reserve, or that such reserve 
was ever set apart by the Président of the United States, by proclama- 
tion or otherwise, or that any reserve' or réservation embracing said 
lands was ever established. Défendant avers that the lands described 
in the complaint are not, and since the Bth day of March, 1859, and 
since the 5th day of June, 1872, hâve not been, public lands, and that 
neither the Président bf the United Status, nof any officer' thereof, 
has the right, or has ever had the right, power, or authority, to set 
apart as, or déclare thç lands mentioned in the Complaint to be, a 
part of any forest réservation. It is further averred' that the lands 
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mentioned în the complaint are embraced within the 15 townships 
above the Lo Lo Fork of the Bitter Root river, in the Bitter Root 
valley, referred to in the act of Congress approved June 5, 1872, 17 
Stat. 226, c. 308, as such townships hâve been definitely fixed and de- 
termined by the survey and maps of the said Bitter Root valley, ap- 
proved by the Department of the Interior. It is further averred that 
on February 3, 1892, an order was transmitted by the Commissioner 
of the General Land Office to the Register and Receiver of the 
United States Land Office, at Missoula, Mont., purporting to reserve 
from disposition, under the gênerai laws of the United States, certain 
lands in the Bitter Root valley, embracing the lands described in the 
complaint herein, and designating the said lands as the "L,ake Como 
Forest Reserve," and that, save for the said order, no act was ever 
done or performed by the Président of the United States or by the 
land department creating or purporting to create any forest reserve 
embracing the lands mentioned in the complaint. It is further averred 
that on or about July 14, 1899, the Commissioner of the General Land 
Office addressed a letter to the Register and Receiver of the United 
States Land Office, at Missoula, Mont., directing the said officers 
not to dispose of certain lands in the Bitter Root valley embracing 
the lands mentioned in the complaint herein, and purporting to set 
apart and reserve the same, pending the détermination of the ad- 
visability of including the same in the Bitter Root forest reserve ; but 
that no action has ever been taken by the Président of the United 
States or by the land department of the government to embrace or 
include the same in the said Bitter Root forest reserve. It is further 
averred that he is, and at ail times herein mentioned was, a citizen 
of the United States, over the âge of 21 years, and that he has never 
entered any lands under the provisions of the homestead act, and 
that on July 15, 1899, he settled on the lands mentioned in the com- 
plaint herein with the intention at the time to enter the same and 
acquire title to the same under the provisions of the homestead law 
of the United States ; that with a view to the perfection of his settle- 
ment upon said lands, and to enable him to construct a house thereon, 
and to establish his résidence thereon, he eut down certain trees grow- 
ing thereon, intending to use the logs which might be hewed therefrom 
to construct a résidence for himself upon said land, and that the said 
trees so eut down were used by the défendant on the said land in con- 
structing his said résidence, and that the trees so eut down are the 
trees referred to in the complaint herein as having been on the said 
land vvrongfully and unlawfully eut down, and that the use of the 
same in the construction of his said résidence constitutes the conver- 
sion and disposition of the same referred to in the complaint, and 
that the entry so as aforesaid made by the défendant upon the said 
lavids for the purpose of making a settlement thereon with a view to 
acquire title to the same under the homestead laws of the United 
States constitutes the entry complained of in the complaint; and by 
reason of the facts aforesaid the défendant dénies that his said entry 
was wrongful or unlawful, or that his cutting of the said timber was 
wrongful or unlawful, or that he converted the same. There is also a 
déniai of damages. 
122 F.— 45 
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Tàeiplaîntiff feâs filed a gênerai demwrrer to this answer. , 
Considcrtogibe arguments and 1?ï'i;efs:of counsel, it seems to be 
concedéd tliati: if 'the land upon wMch défendant eut the trees was not 
public land, àSvthat term is.used in the statutes of the United States 
and in the décisions of the Suprême Court, at the time the same was 
made a part of theLakè Como forest: reserve, or the reserving of 
the samewith thàt view, then défendant was not guilty of any tres- 
pass. As I view ,the case,, there ; can be no doubt but the plaintiff 
was the owner of the land upon which the trees were eut, and défend- 
ant would be guilty of a trespass, if, clothed with no permission from 
the United States, he entered upon the same, and eut the said trees, 
notwithstanding the land might not be lawfuUy subject to be set 
apart as aiforest reserye. In U. S. v. Yoder (D. C.) i8 Fed. 372, 
Judge Nelson said' of the caSe there presented: 

"The hakeà question prèseùtéd Is wlietlier or not a settier clalmlng In good 
talth a homestead can, for the purpose of improvliig the land, eut down the 
neeessary timber before be flles bis entry in the land office," and answers: 
"I flnd nofltfln;^ In the homestead act forbidding It, and, If the settier is act- 
ing in good itaith^ the fact that the time above specifled intervened between 
the settlement and flling of 'the entry woilld not prevent Mm from doing in 
the meanwhile that which good husbandry wonld dletate." 

A homestead entry may be made in the land office at any time after 
settlement, and before another party commences a settlement thereon, 
or files an application therefor. Johnson v. Towsley, 13 Wall. 72, 
20 L. Ed. 485. There appears no such complication in this case. 
A party, after settlement, and until he makes entry at the land office, 
would seem, in a case Uke this, to ha,ve the same rights as any other 
homestead settier. 

But there is another point in this case. It appears from the answer 
herein that the local land office had been prohibited from accepting 
any fiHngs upon. land in the condition of that upon which the trespass 
is alleged to hâve been committed- In the case of Tarpey v. Madsen, 
178 U. S. 215, 20 Sup. Ct; 849, 44 L, Ed. 1042, the cpurt said: 

"The right of one who bas actually occupled public land with an Intent 
to make a homestead or pre-emption entry cannot be defeàted by tlie mece 
lack of a place In 'si^hich to make a record of bis intent." 

Again: 

"Where the accident or omission is ndt the fault of the, party, but of the 
governœent, or some oificlal of th^ government, such accident or omission 
cannot defeat the right of the individual." 

Under this view I am of the opinion that the défendant must be 
treated as a homestead settier if the land was subject to homestead 
entry. 

In the case of Shiver v. U. S., 159 U. S. 491, 16 Sup. Ct. 54, 40 L. 
Ed. 231, the Suprême Court, after discussing the positipu of a home- 
stead settier upon the pubUc domain, says with respect to the stand- 
ing timber his privilèges are analogous to those of a tenant for life 
or for years. After stating what the privilèges of such a tenant are, 
the court proceeds: 

"By analogy, we think the settier upon a homestead may eut such timber 
as Is neeessary to clear the land for cultivatlon, or to build hlm a bouse, 
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outbuildlngs, and fenees, and perhaps may exchange such timber for lumber 
to be devoted to the same purposes." 

The défendant, a bona fide homestead settler, havîng the right to 
eut timber for the purp'ose of building himself a dwelling house upon 
the land settled upon by him, if the same was subject to homestead 
entry, the question arises as to whether, the land , was, in fa et, subject 
to such entry. The Président of the United States, under the provi- 
sions of the act of March 3, 1891, c. 561, § 24, U. S. Comp. St. 1901, 
p. 1537, 26 Stat. 1103, may, from time to time, set apart and reserve, 
in any state or territory having public lands bearing forests, in any 
part of the public lands wholly or in part covered with timber or un- 
dergrowth, whether of commercial value or not, as public réserva- 
tions, and the Président shall, by public proclamation, déclare the 
establishment of such réservations and the limits thereof. It will be 
seen that it is only public land which can so be set apart. It is 
claimed that no public proclamation by the Président setting apart 
thèse lands as a forest réservation was ever made. The proclamation 
setting apart the Lake Como forest reserve was made by the Secre- 
tary of the Interior. It was not necessary that the Président should 
sign this proclamation. It will be considered as having been done 
by the Secretary with his approval. Wilcox v. Jackson, 13 Pet. 498, 
10 L. Ed. 264; Wolsey v. Chapman, loi U. S. 755, 25 h. Ed. 915; 
U. S. v. Maçon County Court, 145 U. S. 202, 217, 12 Sup. Ct. 921, 
36 E. Ed. 544. The truth is, however, that the Président, or a head 
of a department of the government, cannot reserve any public lands 
from sale except when authorized by some treaty, law, or authoriza- 
tion by Congress. Wolsey v. Chapman, supra. This court, in 
Northern Pacific R. R. Co. v. Hinchman (C. C.) 53 Fed. 523, held 
that the 15 townships mentioned in the act of June S, 1872, 17 Stat. 
226, c. 308, were not public lands, and hence not subject to the grant 
to the Northern Pacific Railroad. This view was affirmed by the Cir- 
cuit Court of Appeals for the Ninth Judicial Circuit in the case oi 
Northern Pacific R. R. Co. v. Maclay, 9 C. C. A. 609, 61 Fed. 554. 
It is true that in considering this question one of the acts of Con- 
gress in regard to thèse lands was not brought to the attention of 
this court, and hence not considered in connection therewith. That 
act was an appropriation act, and the provisions relating to or afïect- 
ing thèse lands reads as follows : 

"For the second of ten installments, to be paid, under direction of the 
Président, to the Flathead Indlans removed from the Bitter Root Valley to 
the Jocko réservation, in the territory of Montana, flve thousand dollars: 
provided, that the proeeeds of the sales o£ land in Bitter Root Valley, 
Montana Territory, referred to in the second section of the act of Congress 
approved June flfth, eighteen hundred and seventy-two, entitled 'An act to 
provide for the removal of the Flathead and other Indians from the Bitter 
Eoot Valley, in the Territory of Montana,' shall be pa.id into the treasury of 
the United States; in the same manner that other moneys derived from the 
sale of other public lands are now paid in: and provided further, that in 
lieu of the amount provided to be set apart therefrom by the act of Oongress 
of June flfth, eighteen hundred and seventy-two, herelnbefore referred to 
there shall be annually appropriated, out of any money In the treasury of 
the United States, not otherwise appropriated, the sum of flve thousand 
dollars, for the period of ten years, tô be expended, under the direction of the 
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Président; In the manner-deemed for the best good of the Indians who bave 
been removed from Bltter Root Valley: and provided further, that no part 
of sald sum shall be pald to any Indian of said tribe who shall not bave 
settled «pon the Jocko réservation." 

But I am satisfied that this act dpes not restore the said 15 town- 
ships narned in the act of June 5, 1S72, to what is denominated the 
"public lands" of the TJnitéd States. In that act (17 Stat. 226) it is 
provided that said lands shall not be subject to the pre-emption and 
homesteàd laws of the United States. ' This provision of said act was 
not repealed so far as the pre-emption' laws are concerned. As the 
law nôw stands, the salç of those lands is to be to actual settlers 
who are citizens of the United States, or hâve declared their intention 
to become such, and heads of familles, or over the âge of 21 years, 
who must pay therefor $1.25 per acrein 21 months. Under the pré- 
emption law as it existêd at the time of passage of said act of 1874 
(Act Feb. II, 1874, c. 25, 18" Stat. 15), a settler was required to malce 
final proof and payment for his lands entered under the same within 
30 months. A settler under the pre-emption law could not enter 
any of said lands if he already owned 320 acres of other lands in 
any state or territory of the United States, and was also required 
to inhabit said land, improve the same, and erect a dwelling thereon. 
See section 2259, Rev. St. This act of June 5, 1872, pertains to said 
15 townships to-day. Although the pre-emption law has been re- 
pealed, this act of June 5, 1872, so far as the purchasing of said lands 
is concerned, exists and remains in force to-day. The gênerai pré- 
emption laws of the United States were . repealed in 1891. Thèse 
facts show that the act' of 18,74 did not restore said lands to the gên- 
erai mass of the public domain, oricver make them public lands, if in 
fact they ever were such, Now, thèse not being public lands, they 
could not lawfully be set apart or reserved by the Président or any 
head of department as a forest reserve. In the case of Wilcox v. 
Jackson, supra, it is said: 

"Whensoever a tract of land sball bave once been legally appropria ted for 
any purpose, from that moment the land thus approprlated becomes severed 
from the mass of public lands, and no subséquent law or proclamation or 
sale would be construed to erabrace It, or to operate upon it, although no 
other réservation were made of it." 

The Président had and has no power to déclare any lands a part 
of a forest reserve except public lands ; and the term "public lands," 
as used in the législation ,of Congress, describes such lands as are 
subject to sale or other disposition under gênerai laws. Newhall v. 
Sanger, 92 U. S. 761, 23 L. Ed. 769. The proclamation under which 
it was or is sought to make the land settled upon by the défendant 
in this case a part of the Lake Como Forest Reserve was and is void, 
The défendant had a license to go upon the land, settle upon it, eue 
timber wherewith to build him a dwelling house thereon. The land 
department of the governmetit has not been very consistent in the con- 
sidération of this questigh. In the case where the state of Montana 
sought. tb sélect in the B'itter.Root valley and upon the 15 townships 
named lands for a school of mines, land for a normal school, and lands 
for a deaf and dumb asylum, Assistant Commissioner Rose, of the 
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General Land Office, lield "that lands to be selected for such purposes 
could only be selected from public lands, and that thèse were not pub- 
lic lands subject to be disposed of under the gênerai laws of Congress 
pertaining thereto." On February 22, 1900, Mr. Binger Herman, 
the Commissioner of the General Land Office, held that the very 
lands involved in this case were public lands, and were a part of the 
Lake Como forest reserve under and by virtue of the authority of 
the Secretary of the Interior, and he cites, as supporting the position 
as to the right of the secretary to so set them apart, Wolsey v. Chap- 
man, supra. Ncnv, that case is only authority upon the point that 
when the Président has the right, under the provisions of the act of 
March 3, 1891, to set apart lands for a forest reserve, the Secretary 
of the Interior may make the order. Hère, as we hâve seen, the 
lands were not such public lands as could lawfully be embraced within 
such a forest reserve. On February 13, 1902, the Secretary of the 
Interior held that the lands were not such public lands as could be 
taken up under the act of June 3, 1878, c. 151, 20 Stat. 89, known 
as the "Timber and Stone Act" ; that the lands embraced in the afore- 
said 15 townships were not such public lands as could be taken up or 
entered utider the provisions of that act. This décision shows that 
the department held at that time that thèse lands were not public 
lands as could be disposed of under the gênerai laws of Congress. 

Holding, as I do, that only such lands can be set apart as a forest 
reserve, and holding that thèse lands embraced in said 15 townships 
are not of that class, it foUows that the demurrer to the defendant's 
answer herein must be overruled. 



BRYCB v, SOUTHERN ET. CO. et aL 

(Circuit Court, D. South Carollna. April 1, 1903.) 

1. Fédéral Court — Jurisdiction — Rbmoval of Causes— Joint Dépendants. 
In determining whether a cause of action against several défendants, 
some of wliom are of the same citizenship as plaintiff, is removable to 
the fédéral courts on the ground of diverse citizenship, the allégations 
of the complalnt alone can be eonsidered, except where the petitionor 
for removal both allèges and proves that the défendants were wrongfnlly 
joined for the purpose of preventing a removal, in which case the alU- 
gations of the removal pétition may be eonsidered. 

S. Same — Carriers— Injuries to Passengbr- Joindeb of Défendants— Xi:(j- 
LiGENCB— Allégation. 

A complalnt in an action by a passenger for Injuries joined the engi- 
neer and conductor of the train by which plaintifC was injured, who were 
of the same citizenship as plaintifC, with the railroad company, which 
was a citizen of a différent state. It alleged that plaintifE was injured 
by reason of the derailment of the train, but contained nothing but a 
gênerai allégation of négligence as against the engineer and conductor. 
Held, that under Code Civ. Proc. S. 0. § 163, providing that plaintiff 
shall set out In his complalnt a plain and concise statement of the facts 
constituting his cause of action, the eomplaint was insufficient as against 

1 1. Diverse citizenship as ground of fédéral jurisdiction, see note to Shipp 
v. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. O. A. 298. 
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the engîçeer and conductor, and thelr jdnder as parties) therefore constî- 
tuted nq pbjeçtion to the railroad company's right to remove the cause to 
the fedétfàl courts. 

J. P. K. Bryan, for plaintiff. 
J. W. Barnwell, for défendants. 

SI MONXON, Circuit Judge. This case cornes up on a motion to 
remand it tothe state court. An action was brought in the court 
of common pleas of Orangeburg county, S. C, by William Bryce 
against the Southern Railway Company, Edward Bird, and James 
Harling. A pétition for reraoval, with bond, was filed in and pre- 
sented to th.e state court. Hearing the pétition, an prder of removal 
was passed, and the record ishere on this motion to remand. 

The Southern Railway Company is a corporation of the state of 
Virginia. The grounds for removal; stated in the pétition are that 
the action is brought by the plaintiff, a citizen and résident of South 
Carolina, for damages resulting to him by reason of derailment of a 
train on which he was a passenger, caused by the négligence of the 
railway company and its servants, the plaintiff also charging that the 
négligence was reckless, thè joint négligence and recklessness of ail 
the défendants named ; that the défendants Bird and Harling, alleged 
to be the one the engineer and the other the conductor of the train, 
are not charged in the complaint with any actionable négligence 
jointly with the railway company, or any joint, actionable, reckless 
tort or wrotïg for which, under the terras of the complaint, they 
could be held Hable in this court, but, that they are put in as défend- 
ants solely for the purpose of preventing the removal of the cause to 
the fédéral court; that they are merely nominal, and not necessary, 
parties to the cause. The pétition also states on information and 
belief that Harling is a citizen of North Carolina. 

To the décision of the question now before the court we must 
look to the allégations of the complaint alone. L. & N. R. R. Co. 
V. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 33 L. Ed. 473. The 
pnly exception to this is that the pétition may be resorted to if the 
petitioner both allèges and proves that the défendants were wrong- 
fully made joint défendants for the purpose of preventing a removal 
to this court. The pétition allèges this, but, as no évidence was 
offered at the hearing, the défendant relies for the proof of this 
charge upon the allégations of the complaint, so practically the right 
of removal must be tested by the allégations of the complaint. The 
complaint, after stating that the Southern Railway Company opér- 
âtes a railroad between Spartanburg and Charleston» S. C., running 
through certain counties named, among them Richland county, and 
is a common carrier of passengers between said points, and that 
plaintiff is a railway mail clerk, so a passenger on the railroad pas- 
senger train of said company, proceeds : 

"That on the 24th day of August, 1902, while the plaintiff was In such 
mail car on sald train oh Sàld railroad, boing so conveyëd, -wlthin about six 
miles from the clty of COlumbia, the sald car in ■which the plaintiff was, 
together with other cars of the same train, was deralled and hurled down 
an embankment and ov'erthro-ft'n, and; plaintiff was greatly injured, wounded, 
his leg broken, and otherwise hurt and damaged in his person. That the 
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sald wreck and derallment of sald train and mail car in whlch the plalntlff 
was then riding and In discbarge of hls dnties as such railway mail clerk 
was caused by the négligence of said défendant Southern Railway Company 
and their servants. That at the time and place when and where the plaln- 
tlff was Injured as aforesald the défendants Edward Blrd was the engineer 
and James Harllng was the conductor, servants of the sald Southern Rail- 
way Company, défendant, In charge and control of said train respectlvely 
as engineer and conductor of sald train, and that the sald négligence of the 
sald Southern Railway Ciompany, défendant, was done by and through Its 
sald servants, and other of Its servants then and there In Its employment, 
and sald négligence was the joint négligence of ail of the sald défendants. 
And plalntlff further allèges that the négligence of the sald Southern Railway 
Company causing derallment and wreck of sald train and the injuries to 
plalntlff, as aforesald, was also reckless, and was the joint recklessness of ail 
sald défendants In running sald train." 

Does this complaint state a separable controversy with the South- 
ern Railway Company? We must assume that the allégations of 
the complaint are confessed (East Tenn., V. & G. R. R. Co. v. Gray- 
son, 119 U. S. 240, 7 Sup. Ct. 190, 30 L. Ed. 382), that is to say, 
such allégations as are well pleaded. The complaint sets out an 
action for tort, and, claiming to hâve a cause of action against the 
conductor and engineer, joins the railway company with them as de- 
fendants, charging them jointly. The plaintifif could hâve sued each 
of them severally. He has elected to sue them Jointly. That is 
his cause of action, the subject-matter of the controversy; and for 
ail the purposes of this suit this is whatever the plaintifï déclares 
it to be in his pleading. The défenses may be separate, and they 
may defeat a joint recovery. The plaintifï takes the risk of this, and 
the défendants cannot deprive the plaintifï of his right to prosecute his 
own suit to a final détermination. L. & N. R. R. Co. v. Ide, 114 
U. S. 52, s Sup. Ct. 735, 29 L. Ed. 63, quoted and afïirmed in Con- 
nell V. Smiley, 15 Sup. Ct. 353, 39 L. Éd. 443, and Chesapeake, etc., 
Ry. V. Dixon, 179 U. S. 138, 21 Sup. Ct. 67, 45 L. Ed. 121. It may 
be that this allégation of a joint tort is colorable, and has been made 
to deprive United States courts of jurisdiction. But this would be a 
good défense to the action, not a ground for removal. Provident 
Life Assur. Soc. v. Ford, 114 U. S. 635, 5 Sup. Ct. 1104, 29 L. Ed. 
261. As to the question whether the fact of the joinder of the 
railway company with its employés should prevent a removal to this 
court, it is not possible to distinguish this case from that of the 
Chesapeake, etc., Ry. v. Dixon, supra. In that case an action was 
brought for personal injuries in a state court of Kentucky by Dixon 
against a railroad company and the engineer and fîreman of the 
train. A pétition for removal was fîled by the railroad company 
on the ground of a separable controversy. The pétition was refused, 
and the order refusing a removal was carried by appeal into the 
Suprême Court of Kentucky, was there affirmed (47 S. W. 615), and 
was then carried by writ of error into the Suprême Court of the 
United States. That court affirmed the décision of the Kentucky 
court. Chief Justice Fuller delivered the opinion of the court, and 
rested his décision upon the allégations of the pleading of the plain- 
tifï. "If the liability of the défendants as set forth in that pleading 
was joint, and the cause of action entire, the controversy was not 
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sepâràblè/' As a mattef Ôf lailv the^ plalntiff's purpose in joiriing en- 
gmeèf and fireman w^K itnniàtërial." -'The question is fuUy- discussed, 
an4,.t|ie. calses and'priridple staied àlj^ affirmed and main- 

tained. , in Gableman iv, Peoria, etc.j' R. R. Co., 179 U. S, 131, 21 
Sup. Oti 171, 45 L; Ed. 220, the ciiief justice, quoting this Dixon 
Cage, States the point dççided thus: . "And in respect to the removal 
of acïipns of tort on the ground of separablé controversy, the exist- 
ence ofiSUçh controversy must appeàr on the face of the plaintiff's 
pleading> and it does not sôappear if the défendants are charged with 
direct or concurrent or cdncertedwrongful action:" It is clear both 
from, the décision of the K.ëntucky.cqurt and of th^, Suprême Court 
that the motive of the plaintifï in joining thèse two défendants, even 
if it was for the single purpose of preventing removal into the fédéral 
court, was immaterial, unless thèse défendants were illegally and 
wrongfuliy joined. : Hâve they been illegally joined? If the alléga- 
tions . of this complaint were that the plaintiff was injured through 
the négligence of the conductor and çngineer, upon whose negHgence 
alone the liability of the railway company was based, then perhaps, 
as is hçld by the Circuit Court of Appeals of the Sixth Circuit, the 
controversy, would be separable, and f or the reason given : "Because 
the liability of the master for the négligence of his servants in his 
absencC; and withou,t his concurrence or express . direction arises 
solely from the policy of the law,, which requires that he be held re- 
sponsible for acts of those whom hç employs donc in and about his 
business." The responsibility of ,the servant arises whoUy from his 
Personal act in doing wrong^ Warax v. Cincinnati, etc., Ry. Co. 
(C. C.) 72 Fed. 641. But in the case at bar the plaintiff does not rest 
his charge on the joint liability of the railway company and the other 
défendants solely on the ground of the negHgence of those défend- 
ants. He charges that the derailment was occasioned by the négli- 
gence of the railway company by and through its said servants (the 
conductor and engineer), and through others, its servants, then and 
there in its employment,, and said négligence was the joint négligence 
of ail the said défendants. Ûnder this allégation the plaintiff could 
prove the concurrent action of agents of the railway company, per- 
haps a corporate or supej-intending officer acting directly for it, and 
so implicating it directly, as corporations can act only by their agents. 
The same learned Court of Appeals in Hukill v. Mayesville, etc., 
R. R. Co. (C. C.) 72 Fed. 745, lays down this doctrine: 

"In order to Justify the removal to a fédéral court In which some of the 
défendants are cltizens of the same state with plaintiff on the ground that 
such défendants hâve been apparently joined to defeat the jurisdiction of 
the fédéral court, It must, appear not only that they were joined for that 
purpose, but that no cause of action is stated against them, or that they 
are In ISw improperly joined, or that the averments of fact on which a joint 
liability Is asserteçi arç so ^palpably untrue or unfounded as to m^ke it im- 
probable that the plaintiff could hâve insertëd them In good faith." 

As has been seen,we look to the allégations of the complaint alone. 
The plaintiff asserts the f acts therein on his péril. He must prove 
them, and must stand or fall by therti. If they are false, he must 
fail; and the démonstration of their falsity is a matter of défense, 
not a cause for removal. Ry. Co. v. Dixon, 179 U, S. 138, 21 Sup, 
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Ct. 67, 45 L. Ed. 121. It cannot be said in this case that the aver- 
ments of fact are palpably ^untrue. If they are true, and are well 
pleaded, then the défendants are properly joined. 

But the question remains, has any cause of action been stated 
against the conductor and engineer, who hâve been brought into 
this case ? If not, then the action is severable. The complaint, after 
setting out that the plaintiff, a passenger on the Southern Railway, 
a common carrier, was injured by the derailment of the train, in 
the seventh paragraph charges that this was through the négli- 
gence of the railway company. This is good pleading so as to 
charge the railway company. The railway company had contracted 
to carry the plaintifif safely. He was injured during this carriage. 
The presumption of law iS he was injured through the négligence of 
the carrier. The contract and injury being proved, the burden was 
on the carrier to show that the injury had not been caused by any 
négligence of itself or of any of its agents in any branch of its em- 
ployment. Stokes v. Saltonstall, 13 Pet. 181, 10 L,. Ed. 115; R. R. 
Co. V. Pollard, 22 Wall. 341, 22 L. Ed. 877; Gleeson v. V. M. Ry. 
Co., 140 U. S. 443, II Sup. Ct. 859, 35 L. Ed. 458. The complaint 
then allèges that the conductor and engineer, the other défendants, 
were negHgent, and contents itself with this charge in thèse gênerai 
terms. We are deaHng with what is known as code pleading under 
a code in ail respects the same as the New York Code. The essential 
characteristic of pleading under the Code is that there be a plain 
and concise statement of the facts constituting the cause of action 
as well as of the défense. Code Civ. Froc. S. C. § 163. Négligence 
is a mixed question of law and of îact. To détermine whether there 
was négligence in any case, the facts from which the négligence is 
inferred should be stated and proved. When thèse are such that ail 
reasonable men must draw the same conclusion from them, the court 
décides the question of négligence as one of law. Gardner v. Ry. Co., 
150 U. S. 349, 14 Sup. Ct. 140, 37 L. Ed. 1107. In every other in- 
stance it is for the jury alone to say whether, from the facts, négli- 
gence can be inferred. Delaware, etc., Ry. Co. v. Converse, 139 
U. S. 469, II Sup. Ct. 569, 35 L. Ed. 213; Grand Trunk v. Ives, 144 
U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; Dunlap v. N. E. R. R. 
Co., 130 U. S. 649, 9 Sup. Ct. 647, 32 L. Ed. 1058. It is very clear 
that the facts must be stated so as to détermine whether it is a ques- 
tion of law or a question for the jury. There are no facts stated in 
this complaint except the derailment of the train, and no facts stated 
Connecting thèse défendants with that derailment; nothing but the 
conclusion of law that it was their négligence. There is no presump- 
tion against them, no burden of proof which they must bear. Logic- 
ally, therefore, it would seem that no cause of action is properly 
pleaded against them. As the complaint sought to charge them 
jointly for the négligence of the railway company — :that is to say, 
for the négligence of any servant or agent of the railway company 
as well as their own — they had the right to know from what facts 
they were so charged. Yet they are charged with négligence — in- 
deed, with recklessness — no single fact being alleged on which to base 
this conclusion of law. In Enc. of PL & Pr. Article Négligence, 
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vol. 14)' p- 336, the genetal proposition 'is stated, for which a large 
number of autliorities is quoted as £oîlowà: "À déclaration for négli- 
gent injury should aver the fact and thé manner of the négligence." 
In Maddëù v. R. R. Co., 35 S. C. 383, 14 S. E. 713, 28 Am. St. Rep. 
855, a question came up on demurrer to the complaint as not stating 
•facts sufficient to constitute a cause of action. The case went into 
the Suprême Court. Dîscussing it, Chief JUstice Mciver, in deliver- 
ing the opinion of the court, says: 

"Xo sUStain an action like this it Is necessafy for the plaintifC to allège and 
prove that she has been Injured'in her person by the négligence of the dé- 
fendant, the cause of action being négligence of the défendant. Tbere belng 
no question that the fact of injury is sufflcieutly alleged in the complaint, 
the only tnquiry is whethOT the other élément in the cause of action — the 
négligence of the Refendant eausing the injury — has been likewise sufflciently 
alleged. Négligence being a mlxed question of law and fact, it is not suffi- 
cient to allège in gênerai terms that injury has been sustained by reason of 
the négligence of the défendant. Plaintiffi must go on, and allège the facts 
constltuting such négligence, which, if believed by the jury, would be suffi- 
cient to warrant a flnding ttiat défendant was guilty of négligence." 

In the case at bar the wisdom and necessity of this rule are ap- 
parent. Thèse two défendants are charged with négligence and reck- 
lessness jointly with the railway company. The law holds a railway 
Company responsible for any négligence of any of its servants in any 
department. How could thèse défendants hâve prepared themselves 
to meet this charge of joint négligence until they knèw what are 
the facts upon which the joint neghgehce is based. As has been 
said, weare confined to the case as it was made in the pleadings 
in the state court. It appears from thèse authorities that no ac- 
tionable charge of négligence has been made against thèse two de- 
fendants, , the conductor and the engineer. No cause of action has 
been stated against them. This being so, the only controversy in 
the complaint is that of the railway company, and the insertion of 
the names of thèse two ■ défendants in the complaint cannot prevent 
the removal of the cause into this court. And, fôllowing the rule 
in Hukill v. R. R. Co., supra, this court concurs with the state 
court in holding that there is a separable controversy hère, and that 
the cause is removable. 

The motion to remand is refused. 



BOATNER y. AMERICAN EXP. CO. et al. 
(Circuit Court, W. D. Kentucky. May 22, 1903.) 
Eemoval of Causes— Pleading — Bubden dp Pboving Allégations or 

FKAUD. ; .- ■ ■ ■ i" 

It is the practice in the Western District of Kentucky to treat alléga- 
tions in a pétition for removal that défendants were jojned for the sole 
purpose of î)reventing a removal, in fraud of the jurisdiction of the court, 
: as travérsed, "wlthout an èXpress dehïal, and, on a motion to remand, to 

place the burden of proving such allégations on the défendant. 
Samb — Fraudulent Joinder dp Dépendants. 

In an action In a state court against a nonresident express coUipany 
to recover for a loss.of money in transportatiou, based upon the contr^ict 
of carfiage, certain agents of the company, résidents of the state, were 
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Jolned as défendants. A further allégation that two of such défendants 
were also members of the comiany, whlch was a partnershlp or joint- 
stock association, was not attempted to be sustalned when coutroverted 
on a motion to remand after removal, and, on the contrary, was clearly 
disproved. Held that, since there could be no pretense tbat such défend- 
ants were liable on the contraet, the action of plaintiff in joining them 
must be deemed to hâve been solely for the purpose of preventing a re- 
moval of the cause. 

8, Same— KiGHT op Removal— One Depending fob Mant. 

Under Oiv. Code Prae. Ky. § 25, providing that "if the question in- 
volve a common or gênerai Interest of many persons, or if the parties 
be numerous and It Is impracticable to bring ail of them before the 
court within a reasonable time, one or more may sue or défend for the 
benefit of ail," the treasurer of a joint-stock association défendant, who, 
by the laws of the state where organized, is authorized to sue or défend 
sults on bebalf of the association, may enter his appearance as such 
treasurer in an action against the association, and may remove the same, 
where the requisite dlversity of citizenship exists between him and the 
plaintiff. 

On Motion to Remand to State Court. 

Heavrin & V/oodward and Glenn & Ringo, for plaintiff. 
Pirtle, Trabue & Cox and H. P. Taylor, for défendant the American 
Exp. Co. 

EVANS, District Judge. The plaintiff, averring himself to be a 
citizen of Kentucky, brought this action in the state court against 
the American Express Company, A. B. Schlitzbaum, C. J. Abbott, 
and E. D. Graff, the three last of whom he especially avers to be 
citizens of Kentucky, to recover $28,000, alleged to hâve been deliv- 
ered to the express company at Owensboro, Ky., for carriage to 
Fordsville, Ky., and which he says was lost by the gross and willful 
négligence of the company and its agents, the individual défendants, 
each of whom was an agent, in some capacity, of the company. The 
plaintiff also avers that, at the time of the delivery of the money to 
the company, it executed and delivered to him a receipt thereîor, 
which is set out in full in the pétition, and which not only acknowl- 
edged the receipt of a package said to contain $28,000, but also 
embraced in full the terms of the contraet made at the time between 
the plaintiff and the express company, in the usual form. In no one 
of the stipulations of that contraet hâve either of the individual de- 
fendants any personal concern, as separated from the company. How- 
ever, the latter is admitted and alleged not to be a body corporate, 
but to be a joint-stock association or partnership organized under 
the laws of New York. It has a membership of two or three thou- 
sand persons, ail of whom (unless, possibly, the défendants Abbott 
and Graff) seem to be citizens of states other than Kentucky; but 
Ihe plaintiff, while declaring on the written contraet, also avers not 
only that the individual défendants are citizens of Kentucky, but that 
the défendants Abbott and Graff are each members of the associa- 
tion. The laws of New York seem to give the association the right 
to sue and be sued by and through its treasurer for the time being, 
and section 25 of the Kentucky Civil Code of Practice is in this lan- 
guage: 
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:"Sec. 25. When One may Sue or Défend for Others. If the question In- 
volve a common or gênerai interest of many persons, or if ttie parties be 
numerous and It Is iœpractlcable to brlng ail of them before the court within 
a reasonable time, one or more may sue or défend for the beneflt of ail." 

No one of the two or three thdusand partners or members of the 
association are sued by name or in person, unless it be the défendants 
Abbott and Grafif, and it would be manifestly impossible to get ail of 
ihe members çf the association before the court perSonally within a 
reasonable tim'e, if, indeed, those members who are not citizens of the 
State of Kentucky could ever be personally served with process at ail. 
The American Express Company is not such a légal entity as can be 
sued as a corporation, but James C. Fargo, a citizen of New York, 
who admits that he is the company's treasurer and one of its mem- 
bers, and therefore personally liable on its contracts, has voluntarily 
entered his appearance in the action in the state court, and bas filed 
liis pétition therein for the removal of the action to this court, as 
being one between citizens of dififerent states, namely, between the 
plaintiff, a citizen of Kentucky, and Fargo, a citizen of New York, 
the treasurer of the company, and a member thereof. The plaintiff, 
without denying any of the averments of the pétition for the removal, 
has moved to remand the action to the state court, from whence, 
on the pétition of Fargo, it was removed into this court. It may be 
that a strict practice would require a traverse by the plaintifï of the 
allégations of the pétition for a removal, but the custom of this court 
has been to hold as controverted, without response, any allégations 
in a pétition for removal which assert or attempt to show that the 
plaintiff hadmisjoined withhimself citizens of his own state for the 
sole purpose of defrauding the jurisdiction of this court and defeating 
the right of removal. Possibly this may not be the correct practice, 
though I think it is; but it was acted upon in this case, and it would 
be unfair to the plaintiff, after a hearing and submission of the mo- 
tion to remand, to permit any advantage to be taken by reason of 
the observance of that custom in this case under the circumstances ; 
nor, indeed, has any advantage been sought on that account by the 
défendant, who at the hearing raised no such objection. Thé rea- 
sons upon which the court has pursued that course hâve been, first, 
because nb presumption can be indulged that misjoinders for that pur- 
pose hâve been made; second, because strictness should be required 
where a removal is sought on an allégation that there has been a 
misjoinder for that purpose; third, because no statutory require- 
ment of further pleadings has been found; and, fourth, because the 
Suprême Court, in its opinion in Louisville & Nashville R. Co. v. 
Wangelin, 132 U. S. 601, 10 Sup. Ct. 203, 33 L. Ed. 473, has said 
that the removal cannot be maintained "unless the petitioner both 
allèges and proves that the défendants were wrongfully made joint 
défendants for the purpose of preventing a removal into the fédéral 
court." 

Upon thèse considérations, this court has heretofore acted upon the 
view that such averments in a pétition for a removal should betreated 
as traversedj per se, by thé law and by the motion to remand, and 
that, when such a motion is made, those averments should, in the 
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language of the Suprême Court» just quoted, "be proved." Thèse 
observations are made at this time because of late it would seem 
that some of the courts hâve required that such averments in a péti- 
tion for a removal should be expressly denied, or else be taken as true. 
But for the reasons stated, it has seemed to me, in the absence of 
statutory requirement, that the law made the issue without a traverse 
by further pleading. In other words, the défendant must both "al- 
lège and prove" his averments in the matters referred to, in order 
to prevent a remanding of the case, where, on the face of the plain- 
tiff's pétition, it appears that certain of the défendants are citizens 
of the same state with the plaintifîf. 

The défendant Fargo, in his pétition for the removal, among other 
things and in substance, expressly alleged that neither of the défend- 
ants Abbott and Grafif was a member of the association, nor a part- 
ner therein, nor in any wise interested therein; that plaintifï had no 
information whatever that either of them was a member, and knew 
that he could not prove such statement to be true as to either of 
them, and that each of them was joined as a défendant for the sole 
purpose and intention of defrauding the jurisdiction of this court and 
preventing a removal of the action to it. Thèse allégations of the 
pétition for a removal were taken as controverted. The burden of 
showing that they were true was held to rest upon the défendant Far- 
go. The testimony was heard at length, and has been carefully con- 
sidered, and the conclusion has been reached by the court that the 
truth of those averments has béen estabHshed beyond question. The 
court regrets to hâve been forced to the conclusion that the testi- 
mony shows it to be perfectly manifest that Abbott and Grafif were 
joined as défendants, not because it was believed in good faith or at 
ail that they were jointly or severally liable in any way to the plain- 
tifï, but solely in fraud of the jurisdiction of this court, and to pre- 
vent the removal of the action. There can be no plausible prêteuse 
of joint liability with the express company, which issued the receipt 
sued on, on the ground of any agency of Abbott and Graff, for it is a 
manifest case, respecting them as well as Schlitzbaum, for the ap- 
plication of the rule respondeat superior, etc., and so far as the claim 
that they are partners is concerned, the plaintifï ofïers no évidence 
whatever — either his own statement or that of anybody else con- 
nected with the case — that any of them ever supposed for a moment 
that either Abbott or Graff was a member of the association in fact. 
On this subject there was absolute silence at the hearing, so far as 
the plaintifï or any witness for him was concerned. It would seem 
clear, therefore, that the purpose of the joinder of Abbott and Graff 
is as palpable as it is inexcusable. The court feels that it would be 
derelict to a high sensé of its duty if it did not say so, though it has 
chosen mild terms respecting what might admit of the use of much 
stronger language. 

There seems to be, if possible, even less excuse for joining Schlitz- 
baum, who is not alleged to hâve been a member of the association, 
but only one of its local agents. The court has concluded from 
the évidence that he was certainly made a party for no imaginable 
object, except to defeat the removal of the case, and it may be said, 



as a mefei local agent îs joined as a défendant with his principal in 
an action: ex çontractu, thaitbêre can be no doubt that: the principles 
announoed in, the «ases. of ,Waf ax v. Rai-lroad (C. C.) 72 Fed. 637, 
Hukill:;v. Railrôad (C. C.) 72 Fed. 745, Prince v. Railroad (C. C.) 
98 Fed. r,'MeCormick v; Railroad (C. C.) 100 Fed. 250, and Swann 
V. Mutual Reâ.:Fund Life Ass'n (C. G.) 116 Fed. 232, also apply. 
There is,. the- court thinks, notjiing in any of the ca$es, eited for the 
plaintiflf — eithér the DixoniGase, 179 TJ. S. 131, 2,1 Sup; Ct. 67, 45 L. 
Ed. 121, or any other — ^which in. the slightest degree justifies or ex- 
cuses suchattempts to, privent removal as Were made iji this instance. 
To suppose otherwise would be to impute to the Suprenie Court, and 
the eminent judges who compose it, sentiments of the possession of 
which they hâve given nôi évidence. . See Swann v. ,Mut. Res. Fund 
Life Ass'n (G. G.) j 16 Fed. 232. - 

That Fargo, confessing hitïiseH to be the treasurer.of the associa- 
tion, and one oï its members and partners, might enter his appearance 
as such, and, being a citizen of New York, might remove the action, 
if otherwise he coùld show his right.to ;do so, should be regarded 
as established by cases like B., & O. R; Go. v. Adams Express Go. 
(G. G.) 22 Fed. 404; Maltz v. American Express Go., 16 Fed. Gas. 
566 (No. 9,002), ï Flip. 611; Wliitman v. Hubbell (G, G.) 30 Fed. 
81. The principle maintained by those cases, as applied to this, may 
be regarded as emphasized by the fact that, until Fargo became a 
party to the suit by his appearance therein, there was no individual or 
person sued at ail who was Kable on the contract, unless Abbott and 
Graff were members of the company. Besides, it may be important 
to remember that unless they were members, and liable as such, they 
could not be respohsible in this action at ail, inasmuch as the suit was 
upon a written contract made with the association, and not with indi- 
viduals who were not members of it. The efïort, tO give this suit 
upon a written contract the color of an action of tort by alleging in 
the pétition that the package was lost by the willful négligence of ail 
the défendants is of itself cumulative évidence of the intent to defraud 
the jurisdiction of this court and prevent the removal of the case, espe- 
cially when it is remembered. that the contracting association is con- 
fessedly solvent and able to meet alLits obligations. 

The foUowing authorities cited by the plaintifE's counsel in no wise 
conflict with the views we hâve stated : G. & O. Ry. Go. v. Dixon, 
179 U. S. 131, 21 Sup. Gt 67, 45 L. Ed. 121 ; G., P. L & P. R. Go. v. 
Martin, 178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. I0S5; Hôtel Go. v. 
Jones, 177 U. S. 449, 20 Sup. Gt. 690, 44 L. Ed. 482; Ghapman v. 
Barney, 129 U. S. 682, 9 Sùp^ Gt. 426, 32 L. Ed. 800; Burnham v. 
Bank, 3 G. G. A. 486, 53 Fed. 163 ; Adams v. May; (G. G.) 27 Fed. 907. 

Undoubtedly the right of the plaintiff,: in ail proper cases, to hâve 
his suit remain in the statecourt, where he chose to bring it, and 
where he had a right to bring it, is as clear, and should be as much 
respected and enforced, astheifightof a défendant, in ail proper cases, 
to remove the case to this court. ' But the doctrine qf ail the cases 
isithat^ neither right shall be defeated by fraud. Hère the right to 
corne to the fédéral court; was attempted^ to be defeated by a plan 
which, upon the évidence, musl be regarded as a manifest attempt to 
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defraud the jurisdiction of thîs court, and to defeat the right of the de- 
fendant to remove the action. This should not be allowed to be suc- 
cessful, especially as any just rights of the plaintifï, it may fairly be 
assumed, will as certainly and as efïectively be enforced in a fédéral 
tribunal as they will be in a state court. 
The motion to remand must accordingly be overruled. 



THE WAIONTHA. 

(District Court, ï). Connecticut March 16, 1903.) 

No. 1,357. 

1, Admibaltt— Exceptions to Commissioneb'b Rbpokt— Sufticienct. 

General exceptions to the findings of a commissioner In admiralty, eon- 
taining no référence to the pertinent évidence, are not entitled to consid- 
ération by the court. 

In Admiralty. Suit to enforce statutory lien for repairs. On ex- 
ceptions to commissioner's report. 

The following is the commissioner's report: 

The undersigned, having been appointed December 9, 1902, a commissioner 
to hear the testlmony and report his flndlng to the court In the above- 
entltled matter, would respeetfuUy report that the parties appeared before 
him at his office in Hartford on the 24th day of December, 1902, and on 
January 14 and 30, 1903, and were fully heard; the libelant appearlng by 
George Curtis Morgan, and the claimant by Wm. H. Deady; representlng, 
also, a mortgage interest to hlmself . 

It was provèd that the steam yacht Walontha was repaired by the libelant 
between July 23, 1901, and June 14, 1902, at Its works in New London. It 
was admltted and fôund that the libelant, the Morgan Ironworks, Is a cor- 
poration duly organjzed,. and carrying on the business of building and repair- 
ing steam vessels at New London, Connecticut, and that at the tlme the- 
Walontha was in her home port, and was owned at the start by Ellza L. 
Lazzaro, and later by the Hartford & New London Transportation Company, 
and that Albert E, Lazzaro was managing agent under both owners, and at 
the complefion of the repairs a certiflcate of lien for the amount of them 
was filed in regular form, as prescribed by statute, in the town clerk's office 
in New London. The libelant presented a bill of the labor and materials 
entering into said repairs, amounting, as subsequently amended, to $1,031.29, 
which was laid in, and marked "Libelant's Exhibit A." Libelant's secretary 
and superintendent of the yard, having gênerai oversight that the work of 
the Company is carried forward in ail departments, testifled to the correct- 
ness of the blU; that It was charged on the company's books to steam yacht 
Walontha and owners. He did not hlmself make the Exhibit A, but caused 
it to be made by the bookkeeper of the company, and was présent, and 
saw It prepared, and compared it with the entries on the company's books, 
and found it to be correct. He presented the original books of entry of the 
Company, showlng the dates when the materials furnished and services 
rendered to the boat were supplied, and what they were, and that they were 
charged thereon to the steam yacht and owners, for the inspection of the 
commissioner, and testifled that the charges in the account rendered were 
Just and reasonable for the services rendered and materials furnished; and 
he was not cross-examined thereon. The work was ail ordered by Mr. 
Lazzaro, Wm. H. Deady, Horace Johnson, and engineers employed by them. 
Oorrespondence conceming the différent items of- repair shows that they 
were very fully discussed, and that the Ubelants were given a carte blanche 
to do the needful to put the yacht in working condition, and to put their 
priées to their services. There was no contract. The- correspondence shows 
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that libel^nts had ^ittle llmlt as to the work they were to pp.t:(Mpi the yacht. 
They were palied ùpoh to Sx lier up qulek at tlroes, to show her off to sell, 
ofteuer fhkn they were called'tipon to flx her up to use to be Chartered. It 
is évident Ihey dld net wish to put any more upon her than they could get 
back,,aud dld not waut to flk her as an investment for themselves, and ap- 
parently were doubtful about payinent. Anyhow, they were a very long 
tlme doing a very small amouat of work, and during the whole of the time 
Mr. Lazzaro and Mr. Deady ceased not to push them at kU times, and they 
still moved very slow. Irvlng J. Avery, the bookkeeper of the libelant, was 
put on the stand in connection wlth the llbelant's bocks — Machine Shop 
Daybook and Marine Rallway Shop Book. Thèse books contalned the items 
of labor and material, and thé dates when furnlshed, with memoranda that 
they were furnlshed to the Walontha, but no priées were connected with 
them in such original entrles; and It waâ nôt until Mr. Avery aggregated 
them Into the statement llbelant's Exhibit A, under the direction and supeL- 
vlslon of Superintendent Morgan, that priées were placed upon them. Ho 
(Morgan) made the priées, and upon hls statement, wlth llttle support, rests 
the elalm that they were furnlBhed to the yacht, and that thé priées therefor 
were jilst'and reasonable. Llbelant's Exhibit A does nbt Indicate the parts 
of the yacht whleh were worked upon and supplied on the différent days 
covered by the Items enumerated thereln, and the witness A,very was equally 
silent Upoh thèse points. He.put the supplies and services on the book each 
day, wlth enough memoranda to tell hlm what boat they went upon; but 
he dld not foUow them and see thern put on In any instance, and had no 
Personal knowledge of thelr application whatever. He does not disclose that 
he was Informed by any foreman or ptherwlse that thèse supplies and 
services went on the Walontha, or how he was informed, or U it was only 
a guess. The fact of thelr application to this boat rests on the évidence of 
the superintendent alone, and, because that hls statements wlth such regard 
were unchallenged and unqpiestioned, I flnd to be sufflcient évidence. 

Upon the flrst sheet df Ubrfant's Exhibit A is a charge for taking out and 
putting in boiler of $50. Superintendent Morgan explalns on page 24 of the 
évidence that although made in December, 1901, and that the boiler was 
only taken out at that tlme, it was to cover putting it back. May 23, 1902, 
the boiler was still on the dock, and had not been put back; and the agree- 
ment set out In claimant's Exhibit A was made, whlch was to put in 
asbestos Uning, and put it back on its foundatlon, and do ail necessary work, 
except connections of pipes, etc., for $75. , Twenty-five dollars' worth of the 
work under thls contract is charged In llbelant's Exhibit A; i. e., for putting 
boiler back. Mr. «Johnson contracted for $50 worth of repairs, over and 
above the cost of putting the boiler back. He paid only $25 towards them 
(that is, only $50 on his whole $75 contract), because he says "the work was 
not performed accordlng to contract," and there he left It. Supt. Morgan was 
called in rebùttal, and asked what was done under that contract, and said, 
"The boiler was placed in the boât, the asbestos was fixed in the casings, 
and the casings assembled aroiHtd the bollers, smokestack replaced, I think." 
But he was not asked nor dld he state-that the work was performed ac- 
cbrding to contract. The libelants havei recelved $25 for putting this boiler 
back, ffom Mr. Johnson, and that much should be deducted from the amount 
shown in libelants' Exhibit A. As toi the repairs, the burden of the proof 
was upon them (thé libelants), and they dld not meet the Issue, that it was 
performed accordlng to contract. 

The claimants make the point in argument that the libelants' work was 
ail covered by a contracta of^$400. The libelants estimated repairs to cost 
.$400 or more at one time, but not in form of a contract, and the estimâtes 
of repairers of ail sort are notoriously unreliable. 

The point is made that B. F. Morgan called hlmself secretary, when he 
was not so in faét He states he iS now secretary, and the fact seems im- 
material, as it appears évident that he Is the knowing man of the libelants* 
conCem as to Its daily occupations and dbings. The correspondence shows 
that the libelants were constantly urged to give priées and estimâtes, and as 
eonstantly neglected tb ' comply. They simply gave notice of what was 
wanted, and, when they. had no better job, went ahead. 
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The further point Is made In clalmants' argument that the work for which 
the libel is brought was completed' March 20, 1902, and that the certificate 
of lien was not filed until May 9, 1902, belng more than ten days, and conse- 
quently was of Insufficlent effect to give an admlralty court jurisdietion. 
There Is no évidence in the case of when the work on the vessel, Independent 
of the boller, was completed. There is no charge made in libelants' Exhibit 
A, after March 20, 1902, save the charge of $50 for taking out ànd putting 
in boller, and the putting In of the boller had not theii been completed; and 
the claimants' Exhibit A shows It was still on the dock outside until May 
23d, and after the lien was certifled; and the correspondence shows that 
matters of repairs to the boller were in question and unsettled until it was. 
In fact, put back, some tlme In June. There is no évidence in the case 
showing when the certificate of lien, under the Connectlcut law, was filed. 

When In the trial of the case this subjeet of lien was entered upon, the 
parties agreed to the entry upon the record of an admission whlch, as subse- 
quently modified, Is In thèse words: "It is admitted that upon the comple- 
tlon of the work a certificate was filed by the libelant in the town clerk's 
office at New London, Connecticut, In due and regular form, as prescribed 
by statute, for sald claim, as alleged in paragraph 4 of the libel herein; and 
it is further admitted that said statute was in ail other respects complied 
with." Paragraph 4, referred to, allèges the certificate of lien was filed May 
9, 1902, but admits nothing as to the completion of the work; nor do I find 
any proof as to that, except as heretofore stated. The stipulation of both 
parties admits the certificate of lien was filed "upon the completion of the 
work," said to be May 9, 1902. Apparently the stipulation admits that the 
work was completed May 9, 1902, and that the certificate of lien was filed 
on that day. The proof shows that May 9, 1902, was not after, but prior to, 
the completion of the work. 

I find that the libelant is entitled to recover the amount of Ubelant's Ex- 
hibit A, $1,031.29, less $25; total, $1,006.29. 

Dated February 13, 1903. 

RespectfuUy submitted, E. E. Marvin, 

Commissiouer. 

Exceptions to commissioner's report: 

Eespondent excepts to the report of E. E. Marvin, commissiouer, made by 
him, and filed February 13, 1903, for the following causes: First. Beeause 
commissiouer hath found that charges were made regularly for work alleged 
to hâve been performed on vessel. Second. That commissiouer hath found 
that work was done on vessel after March 20, 1902. Third. Beeause com- 
missiouer hath not allowed a crédit of $31.29 paid by respondent, as appears 
by évidence taken in the cause. Fourth. Beeause commissiouer hath found 
that work was done on vessel after March 20, 1902, when the évidence taken 
In this cause shows any work performed after that date was under spécial 
contract and paid. Fifth. Beeause commissiouer hath found that there Is 
no évidence taken In this cause showing when certificate of claim was filed, 
under the statute of Connectlcut, when the allégations in paragraph 4 of the 
libel, whlch Is not controverted, and the évidence shows was filed 50 days 
after the work was finished. Slxth. Beeause commissioner hath found that 
there is an admission that work was completed on the day of fillng notice 
of claim, May 9, 1902, when It appears from the évidence taken In this 
cause the last item of work and materlals furnished was March 20, 1902. 
Seventh. Beeause commissioner hath found that work on the boiler had not 
been completed until after May 9, 1902, and after lien was certifled, when 
the évidence shows said work was performed under spécial contract and 
paid. Eighth. Beeause commissioner hath found It Is Immaterlal that E. F. 
Morgan swore falsely that he was secretary of the Company, and takes his 
testlmony as true. NInth. Beeause commissioner hath found that there Is 
sufl[lclent évidence taken In this cause to sustaln the libel filed herein May 
27, 1902. Tenth. Beeause commissioner hath found that libelant Is entitled 
to recover amount of Ubelant's Exhibit A, $1,031.29, less $25; total, $1,006.29. 
Eleventh. Respondent excepts to each and every other finding in the report 
of the commissioner filed herein February 13, 1903. 
122 F.— 4a 
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Geo. Cûrtis Morgan, for libelanit. ; ■ - - 

Wm. H. Deady, for ré^poiident. 

PLATT, District Judge. The gentle hint which was embalmed, 
for the benefit of pfqtftors pursuitig admiralty practice in this dis- 
trict, on page 434 ôf il'0 Fed. (The John H. Starin), seems to hâve 
had no effect whateverupon the proetor for respondent herein. It 
is therefore necessary to make the suggestion more forceful and im- 
pressive, and it is fortunate that the opportunity to do so arises in 
a matter when, under the existing cirçumstances, it is believed that 
justice impartial can beiadministered at the same moment. 

Under the rules laid down in The Commander-in-Chief, i Wall. 
50, 17 L. Ed. 609, none of the exceptions filed oUght to be discussed 
or investigated. They ,are overruléd, and the report of the com- 
missioner accepted. Let a decree be entered accordingly. 



BRAKB V. CALLISON. 
(Circuit Court, S. D. Florida. Aprll 23, 1908.) 

1. STATttTKS— Bnactment— -Ambndmbnt. 

Where a Mil Introduced Into the Florida Senate wàs regularly passed 
by a tàll of the yeas fend- nays, and referred to the House, -where, upon 
its second reading, a substitute was Introduced by the judlciary commit- 
tee of the House, regularly passed, and forwarded tô the Senate, which 
conôUrred In It as an amendment to the Senate blU, held, that such sub- 
stitution" of a new bill of the same charaeter was but an amendment of 
the original bill, and only requireid a concurrence, with^ut the formality 
of a call of the Senate, and was not in violation of the provision of the 
Constitijtlon bf the statè, which required the yeas and nays to be taken 
upon thé final passage of a blU. •, 

(Syllabus" b;^ , the Court.) 

; Upon , déraurrer to twocpunts pf déclaration bàsed upon chapter 
4722, p. 114, Laws Fia. 1899, l'aising the question of the constitu- 
tionalityôf such act by irregularitieè in its passage, 

Bisbee &; Bedell, for plaintiff,- : 

G. D. Rinehart, E. P. Axtell, and Horatio Davisj for défendant. 

LOCKE, Pistrict Ju^ge- It appéVrs ifrom, the.recôrd's in lihis case 
that during the session of the Législature of Florida in May, 1S99, 
a bill having been introduced in the Senate as Senate bill No. 98, en- 
titled "An art to authbrize isuits to teçover damages for the deàth of 
minors causçd by the négligence' pf corporations or privatè associa- 
tions of persons," and duly passe^, was forwarded to the. House of 
Représentatives, wherC' Houàe bill l'No. 283, with . substantially the 
same titjë,',was pending.JVVhen Serf bill Np. 98 came on for read- 
ing the ;géç,opd time House biîl '.Jfo. ^83 was w|thdrawn, and the 
judiciary committee oflhe Housç ,ofïered a substitute :in lieu of Sen- 
•a;te' bill Nô.'98, which was put upon its passage, duly passed, and 
ofdered ceirtified to the, Senate. Upon return tq the Senate it was 
reported that the Houiè ofUeptésentativés had passed House ju- 
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diciary committee substitute for Senate bill No. 98, "Ah act to au- 
thorize suits to recover damages ; for ^the death of minors caused by 
the wrongful act, négligence, carelessness or default of individuals, 
private associations of persons or corporations," respectfuUy request- 
ing the concurrence of the Senate therein,, and House substitute for 
Senate bill No. 98, contained in such message, was read for the first 
time by its title, when "Mr. McCrary moved to concur in the House 
amendment to Senate bill No. 98, which was agreed to, and Senate 
bill No. 98, as amended by the House of Représentatives, was re- 
ferred to the committee on enrolled bills," after which it was duly 
enroUed, and referred to the Président of the Senate and Speaker of 
the House for their signatures, and duly signed by the Governor. 

This is the history of the action of the Législature upon the act in 
question, as shown by the journals. 

Unquestionably, at the first glance, it would appear that a sub- 
stitute for anything cannot be considered the thing itself, and that a 
substitute for a bill having only been read by its title, and by an in- 
formai vote gone to the enrolling committee and for signing and 
approval, after such substitution, had not been properly passed by a 
full reading and call of the yeas and nays. But every presumption 
is in favor of the legality of any législation, and no law can be de- 
clared uqconstitutional except in a very clear case, where a positive 
affirmative showing is made that some direct provision of the Con- 
stitution has been violated. 

The provision of the Constitution which is claimed to bave been 
violated is article 3, § 17, which is : 

"The reading of a bill by sections on Its final passage shall In no case be 
dlspensed with, and the vote on the final passage of every bill or joint reso- 
lution shall be taken by yeas and nays, to be entered on the Journal of each 
house." 

It is contended that the substitute for Senate bill No. 98 was a 
new bill, having only been read in the Senate by its title, and not 
having received any final action by a yea and nay vote upon final 
passage, as is required by the Constitution, never became a constitu- 
tional law. Hence the demurrer to the two counts of the déclaration 
based upon such law. On the other hand, the plaintiff claims that 
the substitute for the senate bill was but an amendment, which did 
not require a calling of the yeas and nays upon final passage, but 
simply a concurrence of the Senate. 

Was the substitute for Senate bill No. 98 such an amendment as is 
recognized by the provisions of the Constitution and by the rulings 
of the Suprême Court of Florida in Turner v. Hocker, 36 Fia. 358, 
18 South, "jdy, and State v. Dillon, 42 Fia. 95, 28 South. 781, as 
allowable to be passed by an informai vote of concurrence, and not 
upon a final call of the yea and nay vote? Or, in other words, did 
the substitution of one bill for another in the House act as an amend- 
ment of that bill only, so that no final reading and passage was re- 
quired? 

It is contended in behalf of the plaintif! in the Cause that, according 
to parliamentaty usage, a substitution is considered an amendment, 
and may be voted upon as such. It is.said in Cushing's Law of 
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Législative A'ssemblies, § 1302, that the term "amendment" is used to 
dénote any altération which njay be proposed and adopted; that, 
according to the etymology of the word, it might be supposed that 
nothing could be an amendment that did not improve the proposition ; 
but this does not convey a correct idea of what is meant in législa- 
tion by the term. A proposition may be amended by an altération 
which entirely defeats the purpose of the mover, or it may be turned 
into a motion of a différent kind. The house is not obliged to con- 
sider a proposition which is moved and seconded, but it is within 
its power to substitute a différent proposition, and this may be done 
by means of an amendment. Cushing, Par. Law of L. A. § 1311, 
citing Hansard's Entries, 32^ 33. 

This appears to hâve been the established law of parliamentary 
usage in England, and, although it appears to hâve been modified at 
an early date in our législative law in some respects, I find that it 
has only been restricted to changes bringing in a subject différent 
from the original. In the first Congress of the Confédération, in 
1781, the fifteenth rule provided that nô new motion or proposition 
should be admitted under color of an amendment, as a substitute 
for the question or proposition under debate, until the latter is dis- 
posed of or disagreed to; and in the House of Représentatives of 
the first Congress, 4th of ' March, 1789, it was provided as a rule 
for the conduct of its business that no new motion or proposition 
shall be admitted under color of an amendment as a substitute for 
the motion ôr proposition under debate. But in 1822 a new rule 
was adopted, and reaffirmed by nearly every succeediîig Congress, 
and extensively adopted in other législative assemblies, that no new 
motion or proposition, on a subject différent from that under con- 
sidération, shall be adrhittéd under color of an amendment. Cash. 
Par. Law of L. A. §§ 1 366-1 369. 

The Législature treated the substitution in this case as an amend- 
ment, and so termed it. The language of the journal is : "Mr. Mc- 
Crary moved to concur in the House amendment to Senate bill No. 
98, which was agreed to." Journal, June 7, 1899. If it was justified 
in this, and there was no constitutional provision violated, the court 
has no authority for putting a différent construction upon the légis- 
lative action. If the Senate was justified in considering the reported 
substitute as an amendment only, and proceeding to dispose of it in 
the ordinary way by concurring, there is no constitutional restriction 
against such action. ' 

It has been decided by the Suprême Court of Florida that an 
amendment to a bill once passed by a yea and nay vote by either 
house, when amended by the other house and reported back, does 
not require another formai passage. Therefore, if the substitution 
as reported was but an amendment, as regarded by the Senate, it 
bècame a law by a concurrence of the Senate, without a more formai 
passage. The court cannot investigate the character of the original 
bill or the substitute, or the justice or policy of the législation ; 
that" is within the sole coiitroï of the Législature. 

In P^ople V. Mcllroy, 2 :L. R. Al 609 (Mich., Nov. 28, 1888), where 
the Constitution provided that iio new bill should be introduced in 
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either house of the Législature after the first 50 days of the session 
shall hâve expired, it was held that where a bill had been com- 
pletely changed by a substitution of a substitute that the substitute 
could not be considered a new bill. 

In State v. Dillon, supra, where the question whether a law had 
been legally enacted was under considération, the Suprême Court 
of Florida, speaking of a bill in question, said : 

"No doubt after passing one house it may be very materially amended. 
The Constitution expressly recognizes thls fact, and authorizes It to be done, 
but it does not require such bill as amended to be read three times in the 
house originating the bill before concurring in the amendments proposed by 
the other (State v. Hocker, 36 Fia. 358, 18 South. 767), nor does it require the 
vote on the adoption of the amendments to be taken by yeas and nays and 
entered on the journal." 

In Cantini v. Tillman (C. C.) 54 Fed. 969, Judge Simonton says : 

"It is a settled principle of parliamentary law In this state that, so long 
as the enactlng words remain in a bill, it can be amended to any extent, 
even by striking out ail after the enacting words, and by inserting other 
words as a substitute. * * • Nothing is more common than to amend by 
striking out one section and by inserting another, or by striking out several 
sections and by inserting one or several; and, if It be compétent to amend 
by striking out and inserting one, two, three, four sections, clearly It is com- 
pétent to strlke out ail the sections, and to insert others in pari materia. 
Striking out ail after the enacting words, and inserting, is nothing but an 
amendment, and is governed by the same rules as other amendments." 

It is considered that the same rules of législation control in this 
State as in South Carolina ; that is, that the established parliamentary 
law of England in force at the time of the Révolution has not been 
changed by statute. 

The défendant has failed to suecessfully rebut the conclusion that 
the so-called substitute which was accepted by the Senate as an 
amendment and acted upon as such was not such an amendment as, 
according to State v. Dillon, supra, does not require a formai reading 
or calling of the yeas and nays; and, this once being admitted, 
there is nothing to show that the statute was not legally enacted. 

The demurrer to the two counts of the déclaration must be over- 
ruled. 



TERRÎ V. ROBBINS et al. 
(Circuit Court, E. D. North Carolina. May 19, 1903.) 

1. Equitt — Spécial Master— Authoritt. 

The spécial master to whom the cause was referred, to inquire and re- 
port what damages, if any, the défendants, or either of them, were en- 
titled to by reason of the issulng of a restraining order, if the same had 
been improvidently Issued, exceeded his prérogative, In finding that the 
order was improperly issued. 

2. Injonction— Restraining Cuttins on Removal of Timbek. 

Complainant sold land to one of the défendants, taking bonds for 
the purchase money, secured by mortgage on the land. Afterwards the 
grantee and his wife conveyed the land to their daughter. Afterwards 
the three sold ail the timber on the land to a lumber company. Pending 
an action at law on the bonds, some $10,000 remaihing unpaid, the timber 
on the land — its principal value — was being removed. Défendants were 
Insolvent Held a proper case for injunctive relief. 
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8. Samk— BaNP— Pama(jbs. , . • '^ 

The damages by feason of the Issûançé of a restralnlng order are Ilmited 
to the amôtmt of the bofid required of the bne obtainlng the order, unless 
It -was obtained tnalleiouisly^ 

4. SaME— SOHKTIKS— LlABILITY. J 

There eau be no reçovery against the suretles on an injunction bond, 
untU theyhave had thelr day In court 

In Equity. 

C. M. Bernard, for coinplaitiant. , 
C. M. Busbeje, for défendants. 

PURNELl,!, District Judge. In June, 1901, complaînant filed a 
bill in equity iîi aid of his action at law, and on June 14, 1901, applied. 
to and obtained from the Circuit Judge at Charleston, S. C., an order 
restraining défendants from cutting, etc., on the land described in the 
bill, or removing trees, lumber, or in any way trespassing on the 
lands describedj or.selling or disposing of or receiving the same, until 
the date of the further hèaring. This order was filed June 15, 1901. 
On August 15, igoi, défendants gave notice, of which service was 
accepted, of a motion on September 4, 1901, to vacate the restrain- 
ing order, which motion was allowed. After an adjournment at the 
mstance of counsel on September 7, 1901, after argument, the order 
was vacâted and dissolved; défendants paying into the registry of 
the court $10,500; "said amount being the full amount due com- 
plàinant upon the mortga^e debt set out in the pleadings; said 
amount to be in full satisfaction, also, of the judgment in 'Pasquotank 
superior court in the case of Terry v. Robbins et al., except as to 
cost." The cause was held for further directions. The restraining 
order seems to hâve been Served on June 20, 1901 (but there is no 
return on the order), and vacated September 7, 1901 ; hence was in 
force 78 dayS. The cause was on the gth day of June, 1902, referred 
to a spécial master, to inquiré and report what damages, if any, the 
défendants, or éither of them, were entitled to by reason of the re- 
straining order, if the same had been improvidently issued, etc., in 
the usual form of such orders. The spécial master having filed his 
report finding the restraining order was improperly issued, and de- 
fendant Lillian F. Naylor was entitled to damages in the'sum of 
$2,670.57, exceptions were filed by complainant; and upon such ex- 
ceptions, and a motion of défendant to confirm such report, the cause 
was heard. - 

It may be noted, as shown by the record, every indulgence has been 
extênded to the complainant, Harvey Terry, because he is a non- 
resident, residirig at Coltlmbus, Ohio, bas been sick pending the pro- 
ceedings, ànd for othei; reasdns. This accounts for much of the delay. 

A statement of facts from the record is necessary for an understand- 
ing of the cause, and the questions decided in the progress of the 
litigation: Complainant filed a bill alleging, among other things, 
that he had ihstituted a suit.a|l: law to recover a suni of money due on 
bonds seciired by à.niortgage ,00 certain parcels of real ^state in 
Pasquotank j:otmty, Ne. :C.,executed by the purchaser thereof, Thos. 

të. See injunction, V][)l.:8Ii, Cent Dlg. § 591. 
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H. Robbins, one of the défendants. Complaînant further allèges that 
upwards of $r 0,000 was due ànd unpaid on said bonds and mortgage 
at the time of the commencement of his action at law and his suit 
in equity in this court, demand for payment, and payment refused. 
Défendants, or some of them, claim a tender of the money due com- 
plaînant was made to him ; but, from' the record and the argument, 
it does not appear this was done until after the commencement of 
the action to recover upon the bonds, and complainant dénies that 
any légal tender of the amount due him upon said bonds and mort- 
gage was ever made. Thos. H. Robbins, the above grantee and 
mortgagor, and his wife, conveyed to their daughter Lillian F. Nay- 
lor, by deed dated June 16, 1896, reciting as considération therefor 
a nominal sum and "other valuable considération," the land pledged 
to secure the payment of the bonds and mortgage executed by de- 
fendant T. H. Robbins. In September, igoo, défendants Lillian F. 
Naylor, Thos. H. Robbins, and wife, Adelia, sold to the Elizabeth 
City Lumber Company ail of the merchantable tirtlber on the original 
tract of land, 12,338 acres, which tract embraced the 8,500 acres 
pledged to secure the payment of the mortgage and bond in question. 
Complainant further allèges that the défendants are cutting and re- 
moving the timber from the land (its principal value) pledged for the 
payment of the purchase money of the land sold to the défendant T. 
H. Robbins, and thus depreciating his security and denuding the 
land of its valuable timber trees, and that thé maker of said bond is 
insolvent and unable to respond in damages, and that unless défend- 
ants are restrained he will suffer irréparable loss and damage, and 
concludes with a spécifie prayer for an injunction restraining défend- 
ants from cutting, logging, or removing any lumber or thing of value 
from the land until the bonds given by said défendant are paid and 
liquidated in full. 

The order of référence to the spécial master limited him, by its 
terms, to an inquiry and ascertainment of damages, if any. He ex- 
ceeded his prérogative by his finding that the injunction order was 
''improperly issued" by the Circuit Judge. This is a question for the 
Circuit Court which issued the order, not for a spécial master. 

The bond required by the Circuit Judge when the restraining order 
was issued was $500, but the spécial master finds the damages to be 
$2,670.57. Couiisel also agrée in support of this finding, apparently 
inadvertent to the state and fédéral authorities to the effect that such 
damages cannot exceed the amount nominated in the bond, even as 
against the party obtaining the restraining order, unless the same 
was maliciously obtained. 

Défendants hâve never denied the materîal' allégations of the bill, 
but admit the debt was due and unpaid, as evidenced by the bonds and 
a judgment in the state court therefor, the mesne conveyances set 
out, and that timber was being eut and removed from the land. On 
the hearing défendants tendered and paid into court the amount 
claimed, except the first bond, due one year after date, which the state 
Suprême Court (Terry v. Robbins, 128 N. C. 140, 38 S. E. 47°, 83 
Am. St. Rep. 663) decided had been discharged and extinguished by 
the acceptance of another note for the one secured by the said mort- 
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gîtge. This "décision this CQurt held was a judgrnent of a court oî 
compétent jurigdiçtion, binding on thç çomplainant,- wHch this court 
could not and would not f;eview. It is conçlusive o| the matter. To 
this ruling complainant excepted; exception allowed. This consti- 
tuted a proper cause for injunctive relief; hence the "finding" of the 
spécial master that the restraihing order was "improperly issued" is 
reversed. , , . 

The bond of complainant was in the sum of $500, which is the limit 
of liability for damages by reapon of the issuance of the restraining 
order. Counsel concède, unless the injunction was maliciously ob- 
tained, damages are limitedto the amount of the bond; otherwise, 
Personal punitive damages may be awarded. It appears défendants 
do not claim or expect damages from the sureties on the bond, but 
to recover of complainant :personally— to get more from him than 
the note of $2,000, "discharg^ and extinguished" without payment — 
for no notice or process has been issued to or served upon the sure- 
ties, without which ;there can be no recovery against them. They 
are entitled to ,their day in court before recovery. Leslie v. Brown, 
32 C. C. A. 55,6, 90 Fed. 171.^ The, case will therefore be considered 
as to complainant, Terry, oîily. There is no évidence in the record, 
and the spécial master does not fînd as a fact that the restraining or- 
der was maliciously obtained; and this court is of the opinion it was 
not improperly obtained, as before stated, but complainant was, on 
the bill, entitled to injunctive relief. Complainant may be a trouble- 
some litigant, but the course of the other parties, as disclosed by this 
litigation, does not commend them to mucfa considération in a court 
of equity. The cause discloses a conviction on their part that sharp 
practice, undue advantage, and other methods which border on fraud, 
are as necessary to a timber deal as standijig trees. With over $10,- 
000 due and unpaid, tricked out of a note of $2,000, and interèst there- 
on for two years, complainant, living in a distant state, learning the 
security for his debt was being denuded of its value, asked that de- 
fendants be restrained from further waste. This he was entitled to, 
and the court can see no maliciousness in the action which should 
subject him to punitive or any other kind of damages. 

It is therefore considered, ordered, and decreed that the report 
of the spécial master herein, awarding damages against the complain- 
ant, Harvey Terry, in the sum of $2,670.57, be, and the same is 
hereby, revei-sed. It is further considered, . ordered, and decreed that 
the défendants, Lillian F. Naylor, Thos. H. Robbins, Adelia S. Rob- 
bins, the Elizabeth Gity Lumber Company, and Chas. L. Hinton, pay 
the cost of the référence herein, made ai their instance, to be taxed 
by the clerk of this court. A final decree will be entered in accord- 
ance herewith. , 
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THE EDITH L. AIXEN. 

(District Court, S. D. New York. March 26, 1903.) 

1, Salvagb— Saving of Stranded Schoonbr — Amount op Compensation. 

The schooner Edith L. Allen, laden vfith lumber, stranded off the coast 
of New Jersey near evening in Pebruary. The following morning a tug 
with a surf hoat having a wrecking crew came to her assistance, and 
after three days' work, attended with considérable danger, and after 
jettisoning a portion of her deck cargo, she was floated, and towed to 
New York. She was eonsiderably Injured, and leaked to such an extent 
that her pumps were unable to keep the water down, and she had eight 
feet of water in her when floated. She was also in danger of total de- 
straction in case of an east wind. The tug was of the value of $50,000, 
and was damaged to the extent of $1,700 by striking bottom while at- 
tempting to pull the sehooner off. The schooner was worth about $25.- 
000 when she wènt ashore, and was damaged to the extent of $3,500. 
Her saved cargo was worth $8,000, and her freight $3,300. Held, that the 
salvors were entitled to an award of $6,500, besides the cost of repairing 
the tug. 

In Admiralty. Suit to recover for salvage services. 

Robinson, Biddle & Ward, for libellants. 
Benedict & Benedict, for claimant. 

ADAMS, District Judge. This is an action to recover salvage for 
services rendered by the libellants to the schooner Edith L. Allen, her 
freight and her cargo of lumber. She was laden with her cargo at 
St. Simons, Georgia, and bound to New York. As she was sailini;- 
up the New Jersey coast, on Sunday, the 2nd day of February, 1902, 
she was struck by a strong squall from the northwest, which blew her 
head sails to pièces. In conséquence thereof, she came up rapidly into 
the wind and before control could be regained of her navigation, she 
ran ashore on the outer Brigantine Shoal, about three and a hait 
miles from the beach. The stranding occurred about 5 130 o'clock 
p. m. Within a distance of about two miles from the place where the 
schooner struck, there was a stranded steamer, called the Claverdale, 
which went ashore Sunday morning. Near her, in the expectation of 
rendering salvage services, was the tug Sommers N. Smith, belonging 
to the libellant Frank L. Neal, Trustée, which had reached the scène 
about 2 130 o'clock in the afternoon. The Smith had picked up on the 
way to the Claverdale, a surf boat belonging to the other libellant, 
which was also engaged in the wrecking business, with a crew of 14 
men, which had been in tow of another tug bound to the assistance of 
the Claverdale, from Lewes, Delaware. This tug had broken down 
and been obliged to return. When the Smith arrived near the Claver- 
dale, she could not approach her then owing to a high sea and the con- 
dition of the tide, but the life boat reached her with the wrecking crew, 
which went aboard the steamer and hauled the boat up to get her out 
of danger. The crew were still aboard of the Claverdale when the 
schooner stranded. It appears that other assistance had been ar- 
ranged for to relieve the steamer, and the Smith and the wrecking 

f 1. Salvage awards in fédéral courts, see note to The Lamington, 30 C. 
O. A. 280. 
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crew found no employment on her, though there was a possibility of 
their being required in case hî the non-arrival or the insufficiency of 
the expected vessels, which subsequently did arrive, however, and suf- 
ficed for the Claverdale's needs. 

Previbus tô the stranding of «the schooner, the wind had been east- 
erly, causing a turbulent sea, which gradually subsided under the in- 
fluence of the land breeze, but the weather remained intensely cold, 
and the spray from the sea firôzç as it fell upon the vessels, with the 
efifect of icing, t;p the rigging and sails of the schooner rendering her 
practically helpless, without outside assistance. 

The plight of ' the schooner was seen by the Smith and wrecking 
crew as she àpproiached thé beâc}i, and the distress signais which she 
subsequently çkhibited werç also dbserved» but no attempt was made 
to render her any assistance until the next day, when it became appar- 
ent, from the arrivai of the expected aid, that the Claverdâle would not 
afïord salvage employhierit to the tug àtid wrecking boat, and they 
turned their attention to the schooner. A strong gale from the land 
then prevailed but they were able tp reach her,, by the tug rnaking a lee 
for the boat. The crew of the boat went on board, while the tug 
anchored near at hand. This was on the morning of Mqnday, the 
3rd. The schooner was then hard ashore, in about 17 or 18 feet of 
water, on a lump of sand, and considerably injured from the pounding 
she had received, so that she had several.feet of water in hér, and was 
unable to overcome the efïect of the leakage with the use of her own 
pumps. ' 

There can be little doubt thàt in the absence of adéquate assistance, 
the schooner was in great danger of becoming a total loss, from a 
change of the Vvind to the eastward, which was impending and in fact 
occtirred before the schooner was floated. In view of the danger, the' 
tug and wrecking boat were employed by the schooner as salvors and 
iramediately began endeàvoring to save her. A hawser, belonging to 
the wrecking boat, was rup from the tug to. the mainmast of the 
schooner. It was then a little àfter low water and useless to pull until 
towards the height of thetide, which was at about 4 o'clock p. m. 
The tug commenced to pull àt about 3 o'clock and pulled several 
hours on the schooner from astern but without muçh, if any, effect. 
She pulled again at the next tide, Tuesday, the 4th for several hours, 
also without apparent efïect'. In the meantime, the wreckers suggested 
to the master of the schooiier that the deck load skould be thrown ofï 
to lighten her but the master would not consent that it should be done, 
in the absence of the owner, who had been notifîed of the disaster 
through the New York Maritiiné Exchange and was expected to ar- 
rive soon. The owner reached the schooner at about S :30 o'clock 
A. M. Tuesday, by means of pne of the boats of the Life Saving Sta- 
tion, which was near at hand, and immediately gave direction that the 
after part of the deck load, sqme 15,000 or 20,000 feet, should be 
thrown over, which was done^ principally by the wreckers. The high 
wind which had prevailed from the land during ail this time, with the 
efïect of blowing the water ofï shore, ceased.to some extent during 
Tuesday, with a tendency to shift to the eastward, which permitted the 
inflow of the tide to résume its normal efïect upon the depth of the 
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water on the beach. The tug commenced to pull again in the after- 
noon of Tuesday and aided by the increaise of the depth of the water, 
succeeded in getting the schooner free before high water. When float- 
ed, she was found to hâve about eight feet of water in her but the 
wieckers, assisted to some extent by the men belonging to the schoon- 
er, were able, with the use of her own pumps, to keep the water down, 
and, aided by her bouyant cargo, she was found to be in a condition to 
be taken to her destination. The Smith accordingly towed her to 
New York and she arrived and was docked there, with about five feet 
of water in her, and a slight increase of draft» on Wednesday, the 5th. 

The Sound value of the schooner, when she went ashore, was about 
$25,000. She was injured by the stranding to the extent of about 
$3,500. The saved cargo was worth $8,000, and the freight valued at 
$3.300. 

The Smith was a powerful and well fitted steel wrecking vessel. 
about 120 feet long, worth about $50,000. The service was attended 
with serions danger, as particularly appears from the fact that the tug 
struck bottom, while rendering it, causing a damage, which cost $1,700 
to repair. 

It is claimed on behalf of the schooner that there were three élé- 
ments which contributed to her release : Cl) the services of the Smith ; 
(2) the throwing ofif of the deck load, and (3) the inward rush of the 
tide, which enabled the Smith to drag her ofï the shoal. It is contended 
that the wreckers should not be corapensated for the last two. With 
respect to the deck load, as a matter of fact, the suggestion of the 
throwing it ofî, first came from the wreckers and they actually handled 
the lumber. It was not a matter of great importance, however, as it 
only made a difïerence of a few inches in the draft of the schooner, 
and it appears that she would probably hâve come oflf at the height of 
the tide, if not before, even if it had remained on board. The change 
in the wind, which brought a normal state of the tide was, of course, 
an extremely important feature of the proceedings and it may be that 
without it, the salvage would not hâve been accompHshed, but it does 
not follow, as claimed, that the salvors are not to be fully compen- 
sated for the success of their efforts because they were aided by nature. 
It appears hère, that, in ail probability, without the opportune inter- 
vention of the salvors, the change of wind, with the conséquent in- 
crease of depth of water, though it might hâve caused the schooner to 
float temporarily, would eventually hâve driven her higher upon the 
beach and led to her total loss. 

I conclude that a salvage award of $6,500 should be made, to be di- 
vided between the schooner, the cargo and the freight, in proportion 
to their values. I also allow the owner of the tug the cost of her 
repairs. I hâve not been asked to make separate salvage awards to 
the libellants. If any difficulty should occur in the distribution of the 
amount allowed, further proceedings may be had. 

Decree accordingly. 
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In re RISTEEN; 

(District Court, D. Massachusetts^ May 9, 1903.) 

.No. 7,347.' 

1. iKTOIitrNTART BankRUPTCY— SERVICE OF PkOCESS— LïiAVING COPY AT ReSI- 

DENCBT— SUFFICIENCT. 

Bankruptçy Act 1898, $ 18a, Act July 1, 1898, 30 Stat. 551, c. 541 [U. S. 
Comp. St. 1901, p. 3429], as amendea by Act Feb. 5, 1903, § 6, 32 Stat. 
798, Ci 487, provides that service on an Involunfary bankrupt sliall be 
made as In suits In equlty, "but, In case persohal service cannot be 
made," then notice shall b,e publlshed aei provided by law In suits to en- 
force liens, such provision belng made by Act March 3, 1875, c. 13T, § 8, 
18 Stat 472 [U. S. Comp. St. 1901, p. 513]. Bquity Rule 13 provides tbat 
service' o£ subpœnas shall be by dellvery of a copy to défendant per- 
sonally, or by leaving a copy at the dwelling house or usual place of 
abode, with some aduit member or résident in the family. Form 4 (18 
Sup. et. XX) prescribed by the Suprême Court, entitled "Order to Show 
Cause upon Creditors' pétition," directs that a copy of the pétition, witli 
a subpœna, shall be serVeid by deliverlng to the défendant personally, or 
by leaving the same at his last and usual place' of abode in the district. 
Held, that service by leaving a copy of the pétition in involuntary pro- 
ceedings, wlth the subpœna, -with the clerk of a hôtel, of which the bank- 
rupt was proprietor, and where he usually resided, was sufficient, tbough 
the bankrupt was absent In another tovcn, slck and unconscious, and dled 
tvro dàys later, wlthout regainlng consclousness. 

8. Bamk— Mbmber of Family— Hotbl Clerk. 

The hôtel clerk was an "adult member or résident In the family" of 
the bankrupt 

In Bankruptçy. 

Rogers & Worth, for petîtionîng creditors. 
William W. Towle, for executrix. 

LOWELL, District Judge. This was an involuntary pétition 
against the proprietor and manager of the Copley Square Hôtel, sit- 
uated in Boston, and containing i8o rooms, where the respondent 
had his usual place of abode. On March 2, 1903, at the time the 
officer went to the hôtel, the respondent was lying ill and uncon- 
scious in Newton, where he had been for several days. The ofïicer 
handed the subpœna and copy of the pétition to the clerk of the 
hôtel, who informed the Ofïicer that the respondent was not there, 
but was at Newton, and that he would give the papers to him. The 
respondent never received the papers, and had no knowledge of the 
service, but died unconscious early on the morning of March 4th. 
His executrix now pleads in abatement that the service was insuffi- 
cient. 

Section i8a of the bankrupt act, Act July i, 1898, 30 Stat. 551, 
c. 541 [U. S. Gomp. St. 1901, p. 3429], as amended by the Ray Bill, 
Act Feb. s, 1903, § 6, 32 Stat. 798, c. 487, provides, in substance, 
that service of the pétition "with a writ of subpœna shall be made 
upon the person therein named as défendant, in the same manner 
m which service of such process is now had upon the commence- 
ment of a suit m equity in the courts of the United States"; "but, in 
case Personal service cannot be made, then notice shall be given by 
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publication in the same manner and for the sarae time as provided 
by law for notice by publication in suits to enforce a légal or équitable 
lien in courts of the United States." The référence to service of 
process upon the commencement of a suit in equity in the United 
States courts is plainly to^ equity rule 13, which provides that "the 
service of ail subpœnas shall be by a delivery of a copy thereof by 
the officer serving the same to the défendant personally, or by leav- 
ing a copy thereof at the dwelling house or usual place of abode of 
each défendant with some adult person who is a member or résident 
m the family." This court has to détermine whether valid service of 
a creditors' pétition in bankruptcy can be made upon the respondent in 
Doth the methods provided by equity rule 13, viz. : (i) By delivery to 
the respondent personally, and (2) by leaving a copy at his usual place 
of abode; or, on the ot-her hand, valid service is restricted by the 
quahfying clause of section i8a to the first method ; so that, where 
service by delivery to the respondent personally cannot be made, there 
must be a publication in the manner provided by the statute of March 
3, 187s, c. 137, § 8, 18 Stat. 472 [U. S. Comp. St. 1901, p. 513], the 
law referred to in the latter part of section i8a. Can an involun- 
tary pétition be validly served upon the respondent by leaving the 
subpœna and copy of the pétition at his last and usual place of abode, 
or is valid service hmited to a delivery to the respondent personally 
and to a publication according to the statute of 1875? This question 
seems to be settled by form 4 attached to the gênerai orders pro- 
mulgated by the Suprême Court (18 Sup. Ct. xx). The form en- 
titled "Order to Show Cause upon Creditors' Pétition" expressly di- 
rects "that a copy of said pétition together with a writ of subpœna 

be served upon said by delivering the same to him personally, 

or by leaving the same at his last and usual place of abode in said 
district." With this construction of the statute agrée Loveland on 
Bankruptcy, p. 157, and Brandenburg on Bankruptcy, p. 284, and 
the practice in this district up to the présent time. If in the case at 
bar this court had actually made an order according to form 4, the 
service hère made would hâve been that prescribed by the express 
terms of the order. In accordance with the usual practice in this dis- 
trict, no formai "order to show cause upon creditors' pétition" was 
actually entered by this court. The omission cannot invalidate the 
service or afïect the construction put upon section i8a by the Suprême 
Court. 

If the Suprême Court had not thus interpreted the section of the 
bankrupt act in question, there might be reason to hold that the 
qualifying phrase, "but in case personal service cannot be made," 
was intended to require pubhcation, where service upon the respond- 
ent in person could not be had. It seems that "personal service" 
ordinarily means service upon the défendant personally, and ordinarily 
does not include service by leaving a notice at his last and usual 
place of abode. See the act of 1875, above referred to. See, also, 
Rev. Laws Mass. c. 167, § 31; Id. c. 177, § 52; Id. c. 78, § 12; Id. 
c. 178, § 44. It is also true that form 4, promulgated by the Suprême 
Court, is substantially identical with form 57, 18 Sup. Ct. xlv, in 
use under the act of 1867 (Avery & Hobbs on Bankruptcy, p. 436), 
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^by whîGâiact service at thè last and usual place of abode was expressly 
allowied. • Sée Collier on Bankruptcy (4th Ed.) p; 212. Yet, while 
forms in use under the act of 1867 were evidently referred to in pre- 
paring forms for use under the act of 1898, it is not for this court to 
assume that the Suprême Court improvidently adopted from the 
earlier act a f orm not applicable td the présent act. Such a décision 
cannot properly be reached by any tribunal other than the Suprême 
Court itself. 

Convenience favors the construction of the stktute thus adopted. 
While 'it is quite possible that a service at his last and usual place 
of abode may remain unknown to the respondent; yet this service is 
more likely to corne to his knowledge thân a service made by pub- 
lication in a newspaper. The fact that the respondent was and re- 
mained unconscious does not appear to me material, especially in viewr 
of the provision that neither the death nor the insanity ôf the bank- 
rupt shall abate the proceedings. Sèe section 8a. 

No objection was made to the form of the officer's return, or to 
its failure to state that the copy h^d been left with "some adult per- 
son who is a member or résident in the- family." In this district it 
has not been customary to insert thèse words in the return, either 
in bankruptcy or in equity. Our practice differs from that an- 
nounced in Blythe v. Hinckley (C. C.) 84 Fed. 228, 239. That the 
hôtel clerk is an àdult member or résident in the family of the hôtel 
proprietor appears plain. 



SIEVEKS V. BYRB. 
(District Court, S. D. New York. May 20, 1903.) 

1. Injury to Servant—Ribks Assumbd. 

One ofi tjie men employed on a, yacht loaded a cannon on It and flred 
a sainte. , The captaln then put another eartridge Into the cannon, and 
left it loaded. The jiext morning à seaman in the regular course of his 
duty, and not knowing that the gun was loaded, proceeded to clean It. 
While doing so he pulled the spriiig near the breeeh, which fired the 
gun, ahd was Injured., Held, that the rlsk was assuflied. 

2. Samb— Fellow Servants. ■ 

The captain, in leaylng the gun loaded, was a fejlow servant of the 
seaman, and the owuer was not liable for his négligence. 
S. Samb — Employers' Liabilitt Acts— Due Care of Servant. 

The employers' liability acts of both New York and Massachusetts 
only apply where the employé "Is himself In the exercise of due care and 
diligence at the time." 

4. SaME— OONTRIBTJTORY NSGLIÔENCH. f 

The seaman was guilty.of contributory négligence In not ascertain- 
Ing whether the gun was loaded. 

In Admiralty. ,1 

S 1. Assumptlon of risk Incident to employœent, see note to Chesapeake & 
O. R. ,Co. V. HennesSey, 38 C. C. A. 314. 

f 2. Who are fellow servants, See notes to Northern Pac. R. Co. v. Smith, 
8 C. C. A. 668; Canadiah Pac, Ry. Co. v. Johnston, 9 0. 0. A. 596; FUppin v. 
Klmball, 31 0. 0. A. 286. 
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Finch & Coleman, for libelant. 
Convers & Kirlin, for respondent. 

HOLT, District Judge. This is an action to recover damages for 
Personal injuries. The respondent, Eyre, in the summer of 1902, 
chartered the yacht Viva. 'The Hbelant, Sievers, shipped as seaman 
on board the Viva on July 31, 1902, and served until August 9, 1902, 
the date of the accident. It was part of Sievers' duty to clean the 
brasswork about a part of the yacht, and, among other things, a brass 
cannon, used for firing saintes. He also, as a part of his duty, fre- 
quently fired saintes with this cannon. Shortly after he was employed, 
the yacht went on a cruise with the yacht club, and on the evening 
before August 9th was lying in the harbor of Marblehead, Mass. 
The commodore's boat came into the harbor, and a salute was to 
be fired on the Viva. Benson, one of the men, went into the cabin 
and got a cartridge, and the captain at the same time went into the 
cabin and got another cartridge. Benson put his cartridge in the 
gun, and fired it, and then the captain placed the other cartridge, 
which he had brought out, in the gun, and left the gun loaded. The 
next morning Sievers, in the regular course of his duty, proceeded 
to clean the gun. He drew it back on deck, and tipped the muzzle 
down toward the deck, steadying the gun with his foot under the 
muzzle, and proceeded to polish the brasswork of the cannon with 
waste. While doing so, he puUed the spring near the breech, which 
fired the gun. The charge shattered his foot, so that it became neces- 
sary to amputate his leg between the ankle and the knee. He did 
not know that the gun was loaded, but could easily hâve ascertained 
it by opening the breech before starting to clean the gun. 

The libelant has suffered a pitiable injury, but I do not see that the 
respondent is legally responsible for it. The libelant's counsel claims 
that the respondent is liable under the rule that requires a master 
to furnish a safe place and appliances for a servant to work; but 
the gun and its appliances were in perfect condition, and the danger 
of being injured by it was a danger which was inhérent in the use 
of ail guns. The libelant, by engaging to render service on the yacht, 
assumed this danger, as well as ail other dangers which were inhérent 
in the service. The libelant's counsel claims that it is the custom 
generally on ail vessels, and was the custom on the Viva, never to 
hâve the gun loaded until immediately before it was fired. The évi- 
dence, in my opinion, does not clearly estabHsh this fact. Undoubted- 
ly, such a gun is usually not kept loaded; but probably at certain 
times, when saintes are being fired frequently, and sometimes on very 
short notice, it is occasionally loaded in advance, The firing of sa- 
intes on yachts may seem a useless and childish practice, and occa- 
sionally causes serious injury, but it is the universal practice of yachts 
to hâve and use such guns, and the libelant was entirely famiHar with 
such practice, and accustomed to such use. But if it be assumed that 
there was négligence in leaving the cartridge in the gun over night, 
it was the négligence either of Benson or of Ericson, the captain 
of the yacht, both of whom, in this respect, I think, are to bè re- 
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garded as fellow servants of the libèlantl- The captaîn of ai vessel 
is undoubtedly, for many purposes, not regarded as a fellow servaint 
with the men, but in what he did in this matter he was discharging 
an Of dinary duty of a seaman in the navigation or management of the 
yacht, and'is, in my opinion, to be regarded simply as a fellow serv- 
ant, for whose négligence the owner is nôt liable. Olsen v. Oregon, 
etc., Co. (D. C.) 96 Fed. 109; Hughes on Adm. § loi^ and cases cited. 

The libelant's counsel claims that this case is governed by the pro- 
visions of the employers' liability act either of New York or Massa- 
chusetts. It is a question of some doubt whether either of thèse stat- 
utes can be properly considered in this case. The accident occurred 
at Marblehead, Mass. The Massachusetts act is not in évidence. 
The New York act could not hâve any apphcation to an accident 
occurring on a vessel in Massachusetts, except on the theory that 
the vessel was registered 'or had her home port in New York ; but I 
do not recail any évidence as to where the home port of the Viva was. 
I hâve, howevef, examined the statutes both of New York and Massa- 
chusetts. The New York act (Laws 1902, p. 1748, c. 600) was based 
on the Massachusetts act (Laws 1887, p. 899, c. 270), although difïer- 
ing from it in varions respects. Both acts only apply when an em- 
ployé "is himself in the exercise of due care and diUgence at the 
time." In my opinion, Sievers was not exercising due care and dili- 
gence at the time. He was entirely familiar with the mechanism of 
this gun. The breech could hâve been opened by a single move- 
ment, in a second, and, if opened, it would hâve shown that the gun 
was loaded. In my opinion, any man that works about a gun, having 
it in a position in which^ if discharged, it will injure him, is négligent 
if he does so without first ascertaining whether it is loaded. Un- 
doubtedly, the fact that Sievers was guilty of contributory négligence 
would not completely bar a recovery ùnder the gênerai rule in ad- 
miralty, but would only lead to a division of damages (The Max Mor- 
ris, 137 U. S. I, II Sup. Ct. 29, 34 L. Ëd. 586); but, in my opinion, 
if the claim is based on either of the employers' liability acts of New 
York or Massachusetts, any contributory négligence bars a right of 
recovery. 

The libel should be dismissed, without costs. 



SLEEPER V. WINKEL. 

(Circuit Court, E. D. Pennsylvania. May 11, 1903.) 

No. 47. 

. Building and Loan Àssociation-t-Insolvbnct— Borrowing Stockholder— 
Crédit for Dues. 

In the absence of cbntractual provislonj a borrowlng stockholder is not 
entitled to crédit from an insôlvent building and loan association for dues 
paid on hls stocls. 

Furth & Singer and Russell & Winslow, for complainant. 
J. O. Ulrich, for respdndent. . 

1 1. See Building and Loan Associations, vol. 8, Cent. Dlg. §§ 63, 66. 
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J. B. McPHERSON, District Judge. The complainant îs thé re- 
ceiver of an insolvent building and loan association, chartered by the 
State of Pennsylvania, and was appointed by this court with power, 
inter alia, "to bring such suits and actions as are necessary to the 
collection, caring for, and preserving of the property of [the associa- 
tion], said receiver being authorized to bring or défend such suits, 
either in this district or in any other district, state, or jurisdiction, 
* * * and in either the state or fédéral courts, as he may be ad- 
vised by counsel, * * * and he is authorized to bring or défend 
such actions or suits either in his own name or in the name of [the 
association]." His right to maintain this suit, therefore, although 
the défendant is a résident of the Eastern District of Pennsylvania, 
and the suit is for only $200, is supported by the décision of the Su- 
prême Court in White v. Ewing, 159 U. S. 36, 15 Sup. Ct. ioi8, 40 L. 
Ed. 67. 

The bill seeks to recover from a borrowing stockholder the amount 
actually received by him from the association, with interest, less such 
sums as he may hâve paid on account of premium and interest. The 
défendant asks to be credited also with the amount he has paid as dues 
upon his stock, and the validity of this défense is the single point to be 
considered. It seems to me to need little considération, however, for, 
in my opinion, it is already settled, both by the décisions of the Su- 
prême Court of Pennsylvania and of the fédéral courts. In Strohen 
V. Franklin Saving Fund Association, 115 Pa. 273, 8 Atl. 843, the 
Pennsylvania court declared its opinion as f oUows : 

"The insolvency of the company, as before observed, puts an end to Its 
opérations as a building association; to a certain estent, it also ends the 
contract between it and its members, respectively, and nothing remains but 
to wind It up in such a manner as to do equity to creditors and between the 
members themselves. As regards the latter, care should be tàken to adjust 
the burdens equally, and not to throw upon either borrowers or uonborrow- 
ers more than their respective share. Tbat resuit may be reached by requir- 
ing the borrower to repay what he actually received, with interest. He 
would then be entitled, after the debts of the corporation are paid, to a pro 
rata divldend with the nonborrower for what he has paid upon his stocli. 
He will thus be obliged to bear his proper share of the losses. To allow him 
to crédit upon his mortgage his payments on his stock would enable him to 
escape responsiblUty for his share of the losses, and throw them wholly upon 
the nonborrowers. In other words, the borrower would escape without loss. 
It will not do to adminlster the affalrs of an Insolvent corporation in this 
manner." 

This décision was cited with approval in Callahan's Appeal, 124 Pa., 
on page 145, 16 Atl. 638, and is not disturbed by York Trust Co. v. 
Gallatin, 186 Pa. 150, 40 Atl. 317, as the following quotation from the 
opinion delivered in that case will show: 

"Thèse and other cases that might be cited distlnctly recognize the right 
of the debtor to direct appropriation of the payments on the stock to the 
extinguishment of the debt. His power to so direct béfore the intervention 
of the rights of creditors cannot be doubted. It is only where the .rights oT 
creditors attach, by asslgnment, as in the cases last cited, or by légal process 
in insolvency, as in Strohen v. Franklin Saving & Loan Association, supra, 
that the debtor's right of appropriation Is forfelted. Until thus forfelted, his 
right remalns. He may appropriate or refuse to appropriate payments on 
stock in liquidation of the loan, even after default and suit on the bond 
122 F.— 47 
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(Watkîfis T. Worfejn^nen's B,'& ]j. Association, 97 Pa. 514){y orafter sale 
of ; hls realty by the sheriff (Ea4y:, & I.ane's Appeal, 89 Pa. 411). Bearing 
in mind thèse! prlnclples, in whicK ail the cases sùbstantlally agrée, it clearly 
follows that, -where the appropriation' Ib made at the InceptlOn of the contract 
of loan, it ca_ii6t thereafter be sûiecessfuUy qtiestloned." 

The décision is put expressly upon the ground that the bond secur- 
ing Gallatin's loan contained the following, clause : 

"Andi further;! I, the above-nanied John D. Gallatin, do hereby expressly 
agrée that aH mohey, heretofore paid or hereafter to be paid by me Into the 
association on the stock I now hold In the s^me, shall be taken and consld- 
ered as payment on, and In liquidation of, this bond." 

This washeld by the court to be an agreement mutually binding 
Gallatin and the association,i and manifestly intended to operate as an 
express appropriation, of the payments on the stock toward payment 
of the bond. As there is no such clause in the defendant's bond now 
before the court, and no évidence otherwise of any appropriation of 
the payments upon his stock as crédits upon the bond, Gallatin's Case 
has no application. 

In thé fédéral courts the point has beefi ruled in the same way, as 
will appear from the fîfth paragraph of the syllablis to Coltraine v. 
Blakei 113 Fed. 785, 51 G. C. A. 457, decided by the Circuit Court of 
Appeals for the Foùrth Circuit : 

"Where a stoekholder in a building and loan association becomes also a 
borrower, Ùs contract as such is governed by the local la-w, and where by 
such law it is usurious, in a settlement on the winding up of the association 
In insolvency before the maturlty of his loan he should be charged with in- 
terest on the stm borrowed at the léé'al raté, and credited with ail sums 
paid as premiums and IntereSt; but the local law dôèfe' riot govern as to 
payments made by him as dues on his stock whlcb are under hls contract as 
a stoekholder, and the prinélpies of equlty require that as to such payments 
he bë placëd on an equallt^r -v^ith nonbqlrowlng stocbholders, and share 
ratably with them In the àssets remalnlng 'after the debts of the association 
are pa:id; ànd he Is not entltîed tô crédit on his loan for sUch payments where 
the proceèditiès are in a fedetal court, whatever may be the rule of the courts 
of thé State." '. 

Whether, therefore, the décision of the question is to be governed 
by the local law or by the fédéral law, the same conclusion would be 
reached; and, accordingl'y, withou.t.ifurther discussion, it is ordered 
that a decree be entered for the complainant. 



. UNltE» 'STATES v. CTJRLEY et al. 
(blrcUlt Court, D. Massachusetts. April 30, 1903.) 

__^,...^ . No. ,1,949. 

CdlJSPiHACT— Fbaûd ON PBi)ÉiiÀii QoTKKNMBNT— Civil Service Examination 
— IkPBBSONATÏOïr OF Anotheb— Cosrâ*RCCTioN of Sïatdtbs. 

RëV. St. S 5418 [V, S. Comp. St. 1901; t. 3666], punlshes one who falsely 
màkes or forges a writlng "for thë'pî|rpoSe of defrâiiding the United 
StatéS," or who, for such purpose, ;grësènté ât the office of any fédéral 
offlcer such false writlng. Section' '5440 [page 3676] punishes persons 
who conspire "to defrâud the Unltéd States in any manner or for any 
purposè." \ffeî(i, that a' conspiracy by which one falsely Impersonates 
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another at a civil service exammation, and makes a déclaration sheet for 
the latter, is wlthln tlie statutes; peouniary fraud net being alone in- 
tended. 

On Demurrer to Indictment. 

Thls indictment is (or consplracy agalnst the United States, and sets forth 
tliat Huglies, desiring to procure an appointment as letter carrier — a position 
In the classifled civil service of the United States — and for the purpose of 
procuring the placing of hls name on the llst of persons eligible to appoint- 
ment as letter carriers, and for the purpose of defraudlng the United States, 
unlawfully agreed vrith Curley that the défendant Curley should falsely im- 
personate Hughes at a civil service examination, and do ail acts requlred by 
the board of examiners, and slgn the name of Hughes to such examination 
papers as should be dellvered to Curley for examination whlle he should per- 
sonate said Hughes; that Curley, In pursuance of said consplracy, dld falsely 
and unlawfully gain entrance to an examination, and, for the purpose of de- 
fraudlng the United States, dld falsely make a certain writing, known as a 
"déclaration sheet." There are also allégations of presenting false papers to 
an officer of the United States. 

The indictment contains three counts: The flrst, charging a consplracy to 
defraud the United States under section 5440, Rev. St. [U. S. Comp. St. 1901, 
p. 3676]; the second, a consplracy to commit an offense against the United 
States, to wit, an ofEense set out in section 5418 [page 3666], to falsely make a 
■writing for the purpose of defraudlng the United States; the third, a con- 
splracy to commit an offense against the United States, the offense being under 
section 5418, to wlt, to présent a false writing to an officer of the United 
States. The case is before the court on demurrer to the Indictment 

Henry P. Moulton, U. S. Atty., and William P. Lewis, Asst. U. 
S. Atty. 
Heman W. Chaplin, for défendants. 

BROWN, District Judge (after stating the facts as above). The 
substance of the défendants' contention on demurrer is that the words 
"for the purpose of defraudlng the United States," in section 5418, 
Rev. St. [U. S. Comp. St. 1901, p. 3666], and "to defraud the United 
States in any manner or for any purpose," in section 5440 [page 
3676], signify only direct pecuniary fraud by depriving the United 
States of money or property. Upon considération of section 5418, 
and upon similar facts, this point was decided contrary to the défend- 
ants' contention in United States v. Bunting (D. C.) 82 Fed. 883. 
The point was also considered, though not decided, by the Court of 
Appeals of the District of Columbia, in Palmer v. Calladay, June 18, 
1901, reported in Washington Law Reporter, Vol. 29, No. 31, pages 
532, 534, the opinion saying: 

"It is claimed by appellee that to defraud the United States must mean to 
deprive it of money wrongfully, or of somethlng of money value, and that a 
falsehood or trick by which its otBcers are decelved in the matter of selectlng 
those who are to perform work for It could not be fraud against the United 
States. We do not agrée to thls proposition. The Civil Service Cotnmission 
Is a légal agency of the United States, ereated by act of Gongress; and 
through it the Président undertakes to find and appoint such persons as may 
best promote the efficiency of the civil service; and, to that end, régulations 
are prescribed, by means of which the agè, health, character,' knowlédge, ànd 
ability for the branch of the service into which he seeks to enter, of each 
candidate, may be f uUy ascertained. If falsehoods are imposed upon the per- 
sons charged with the duty of ascertalriing thèse qualifications, aiid made to 
take the place of facts, then the United States is defrauded — is deprived by 
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decelt of the knowlèdge Justly due to Its offlcers In thc proper discharge of Ita 
buslness<-Taiiâ It Is thereby liable.to pbtaln a less eflaclent employée." 

The United States also cites the instructions to the jury in the case 
of United States v. Bâtes (tried in the Suprême Court of the District 
of Columbia March, 190^) to a similar efifect. The contention of the 
United States is that the word,','defraud" not only signifies pecuniary 
fraud, but has the broad meaning of depriving another of a right by 
déception or artifice. 

Tiie procurîng by fraudulènt représentations of an àppointment to 
office, or other action of the United States authorities, might involve 
no pecuniary loss to the United States^ and yet involve a deprivation 
of right more serious than peeuhiary loss. There is force in the 
argument that thèse pénal statutës are to receive a strict construc- 
tion, and that, upon the construction for virhich the United States 
contends, the statutës become of the greatest generality and breadth, 
including in their terms, perhaps, matters otherwise specifically pro- 
vided for by statute, and fqr which penalties are prûvided différent 
from those of the statutës in question. Moreover, if we assume that 
it was the intention of Congress that sections 5418 and 5440 [U. S. 
Comp. St. 1901, pp. 3666, 3676] should cover frauds other than direct 
pecuniary frauds, such as frauds in the procurement of appointments, 
and frauds in the procurement of action by the United States authori- 
ties, there still might remain a doubt whether it was the intention 
to include fraudulent deprivations of rights like those conferred upon 
the United States by the civil service laws. 

While I do not regard the question as free from doubt, the govern- 
ment's contention is supported by direct authority, and by an ex- 
pression of the views of the judges of the Circuit Court of Appeals 
for the District of Columbia, and upon considération of such argu- 
ments as hâve been presented, I am of the opirnion that the demurrers 
should be overruled. 



UNITED STATB9 v. VANDIVER. 

fCIrcult Court, B. D. Pennsylvanla. May 29, 1903.) 

No. 47. 

, GusTOMS DirriBS— Frbk List— Bocks for Litbbart Clubs. 

The Tariff Aet July 24, 1897, par. 503, 30 Stat 196, c. 11 [TJ. S. Comp. 
St. 1901, p. 1681], admits free of dutybdoks specially Imported for the use 
or by order of any soclety or institution incorporated or establlshed solely 
for llterary pursuits or for the, encouragement of the flne arts. The char- 
ter of a club provlded that it was fqrmed "as a permanent social club, 
for the promotion of literary, artistic.and antiquarian tastes among the 
cltizens of P., and such :|îipâred pïtrposes as the club may from time to 
time détermine, by establishing .upd maintaintng a library and reading 
room. and a collection of wbrks of art and antiquities, elther by loan or 
, otherwise." It appeared that whlle the club maintained a well aelected 
and valuftblé Ubrary, etc.,; Its, social slde was fully as prominent as Its 
literary or artlstic side. Bêlé, that books fpr the club were not admissible 
free of duty. 

Wm. M. Stewart, Jr., and" James B. Holland, for the United States. 
Thomas De Witt Cuyler, for défendant. 
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J. B. McPHERSON, District Judge. The books now in question 
are an art publication imported by the défendant for the Rittenhouse 
Club, of Philadelphia. They were assessed by the coUector at 25 
per cent, ad valorem, under paragraph 103 of the act of 1897 (Act 
July 24, 1897, 30 Stat. 151, c. II [U. S. Comp. St. 1901, p. 1634]), 
but were admitted free of duty by the board on the ground that the 
club was fairly within the purview of paragraph 503 [U. S. Comp. 
St. 1901, p. 1681], which admits free of duty "books * * * spe- 
cially imported * * * jjj good faith, for the use or by order of 
any Society or institution incorporated or established solely for 
* * * literary pursuits or for the encouragement of the fine arts." 
From this décision the coUector appealed, and a good deal of testi- 
mony has been taken concerning the objects and character of the 
club. Its charter provides that the corporation is formed "as a per- 
manent social club, for the promotion of literary, artistic and anti- 
quarian tastes among the citizens of Philadelphia, and such kindred 
purposes as the club may from time to time détermine, by estab- 
lishing and maintaining a library and reading room, and a collection 
of Works of art and antiquities, either by loan or otherwise." A 
careful considération of the testimony leaves me in no doubt that the 
club has kept thèse purposes in mind. An unusually well selected 
and valuable library has been collected. Reading rooms are main- 
tained in the club's building, and works of art, mainly loaned by mem- 
bers, are in its possession. In addition, an art exhibition is held 
each year, the pictures and other objects being loaned for the purpose, 
and some encouragement is given in other ways to literary pursuits. 
But while this is true, the testimony leaves me also in no doubt that the 
club cannot possibly be said to be established "solely" for literary pur- 
suits or for the encouragement of the fine arts. Without going into 
détails, it is enough to say that the évidence shows beyond suc- 
cessful dispute, as I think, that the club belongs to the class of social 
clubs, difïering from them only in the fact that it pays more atten- 
tion to its library than does the ordinary social club, and pays some- 
what more attention, also, to the encouragement of art and artistic 
pursuits. Its social side is at présent quite as prominent, to say 
the least, as is its literary and artistic side. While I must admit frank- 
ly that I came to the considération of this case with a prédisposition 
in favor of the décision of the board, I find that the évidence has 
made it impossible for me to come to the same conclusion. It is not 
the charter of a corporation alone that détermines its character. 
What the corporation does must also be taken into account, as was 
said concerning the very clause now under considération by the Cir- 
cuit Court of Appeals for the First Circuit in Massachusetts General 
Hospital V. United States, 50 C. C. A. 417, 112 Fed. 670: "The 
scope of the exemption clause is to be ascertained by référence ta 
the purpose of the institution, and to what it does." What the club 
may do in the future, now that its facilities for carrying out the pur- 
poses stated in its charter are so much improved, is, of course, a 
jnatter that cannot be foreseen. If it should hereaftei; be made to 
appear that the objects stated in the charter hâve really become the 
principal objects of the corporate activity, and that the social features 
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of the club have become merely încidental, no doubt ît would then 
corne within the spirit of paragraph 503. At présent, however, it 
seems clear to me that the social side of the club cannot be properly 
described as merely încidental, but is one of its principal purposes, 
not subordinate to the promotion of literary, artistic, and antiquarian 
tastes in the çommunity. 
The décision of the board must be set aside. 



In re SHBA. 

(District Court, D. Massachusetts. May 7, 1903.) 

No. 6,414. 

1. Bankbuptoy — PowBRs OF ÇoDRT — Setting Aside Sale bt Trustée. 

A court of bankruptcy has gênerai authorlty to set aside a sale of a 
bankrupt's property, made under an order of a référée, on the ground of 
misconduct of the trustée In making stich sale, without proof of fraud 
on the part of the purchaser, and although the order of the référée did 
not requlre the sale to he made subjeet to the approval of the court; and 
such a sale will be set aside on pétition of a créditer who was pre- 
vented from bidding by the action of the trustée, on hls giving security 
to make a substantially higher bid for the property at a resale. 

In Bankruptcy. On pétition by creditor to set aside a sale of prop- 
erty by the trustée. 

A. K. Cohen, for bidder. 

James S. Murphy, for purchaser. 

LQWELL, District Judge. This is a creditor's pétition to set aside 
the sale of an equity of rédemption belonging to the bankrupt's es- 
tate, which sale was made under the following circumstances : The 
equity of rédemption was scheduled by the ba:nkrupt as worth $1,000. 
The appraisers returned its value as nothing. An expert sent after- 
wards by the trustée to value the estate is said to have reported that 
it was not worth more than $500, and it was reappraised at that sum 
on January 15, 1903. On December 29, 1902, the petitioner's coun- 
sel told the trustée that the petitioner wished to make a bid for the 
equity. The trustée replied that he was not then ready to sell the es- 
tate, that there was not a great deal of equity in it, and that his ex- 
pert had valued it at not more than $500. The petitioner's 
counsel replied that he thought it was worth more than that — at ail 
events, his cHent desired to make a bid for it — and that, whenever 
the trustée was ready to sell, his client wanted an opportunity to bid. 
The trustée replied that he should have an opportunity. This con- 
versation the petitioner's counsel confirmed to the trustée bv letter 
written on the same day. Thereafter the trustée brought a pétition 
for leave to sell the estate at privâte sale, which pétition was granted 
on its return day, January 28th. On January 27th, petitioner's coun- 
sel informed the trustée that he had made arrangements to go away 
the next day, and asked if the trustée intended to sell the real estate. 
The trustée replied that he had no présent intention of doing so. 
Counsel replied: "Very well. Then I do not see that it will be nec- 
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essary for me to appear to-morrow. You will be sure to let me know 
when you are ready?" On January 30th or 3ist the trustée sold the 
equity to the bankrupt's sister for $500, without giving the petitioner 
or his counsel any notice. Within a reasonable time after learning 
of the sale, the creditor brought this pétition, and now ofïers to pay 
$1,500 for the equity of rédemption. Counsel for the purchaser bas 
appeared in opposition to the creditor's pétition. 

Comment upon the trustee's conduct is unnecessary. That he 
made the sale in disregard of his duty is plain. The pétition contains 
no spécifie allégation of bad faith on the part of the purchaser, and, 
apart from her relationship to the bankrupt, there is no évidence of 
her bad faith. That a court of bankruptcy may set aside a sale for 
misconduct and bad faith on the part of the trustée, without évidence 
of fraud on the part of the purchaser, seems to be implied in In re 
Belden (D. C.) 120 Fed. 524, and, under the act of 1867 (14 Stat. 517, 
c. 176), was expressly decided by Judge Dillon in In re O'Fallon, Fed. 
Cas. No, 10445. The amendatory act of 1874 expressly gave this 
power to the court of bankruptcy, and so In re Bousfield, Fed. Cas. 
No. 1,702, is not in point. The gênerai power of the court of bank- 
ruptcy to set aside sales made under its orders is asserted in Lowell on 
Bankruptcy, § 417. Section 70b of the act of 1898, 30 Stat. 566, c. 
541 [U. S. Comp. St. 1901, p. 3451], provides that, when practicable, 
property shall be sold subject to the approval of the court. The order 
to sell made by the référée in the case at bar contained no such limita- 
tion, and so the authority of the court to set aside this sale must dé- 
pend upon that gênerai authority to deal wîth sales made under its 
orders which is inhérent in a court of bankruptcy. This authority is 
not, I think, taken away by the provision just cited. 

Speaking generally, a court has authority to set aside a sale made 
by its orders, on the ground of the misconduct of its officer in making 
the sale. If, for example, the officer misleads the purchaser to the 
détriment of the latter, the sale may be set aside, if the purchaser has 
not been négligent; and this although the estate is thereby injured. 
By parity of reasoning, it should seem that, if the estate has been 
prejudiced by the misconduct of the ofHcer, the sale should be set 
aside, though the purchaser is thus deprived of a good bargain. The 
purchaser at such a sale, though acting in good faith, is not a bona 
fide purchaser for value, as that term is generally used. The doc- 
trine of bona fide purchase for value has its application in saving an 
honest man from pecuniary loss, not in giving to the purchaser the 
benefit of a good bargain. There is hère no question of loss by the 
purchaser. Upon the avoidance of the sale, the purchase money 
will be returned to her. If the court has authority to set aside a sale 
of the bankrupt estate for misconduct of a trustée, I am satisfied 
that authority should be exercised in this case. The sale will be set 
aside upon the creditor's filing a sufïicient agreement to bid $1,500 
for the equity at the next sale. See Angel v. Clark, 21 App. Div. 
339, 47 N. Y. Supp. 731 ; Passmore v. Moore (Ky.) 22 S. W. 325 ; 
Hartley v. RofFe, 12 W. Va. 401, 425 ; Koop v. Burris, 95 Wis. 301, 
70 N, W. 473 ; Rorer on Judicial Sales, § 545. 
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BUCKNALL et al. v. ORFOED COPPER OO. 

(District Ooiirt, S. D. New York. Aprll 1, 19(«.) 

1. Shippino— Btbvbdoring Rates— Dbmukraqb. 

SteTedoring rates for discbarglng cargo, and llàbillty for dêmurrage 
under a charter, determined on the facts. 

In Admiralty. Action against charterer to recover balance of 
freight and dêmurrage. 

IJonvers & Kirlin, for libellants. 
Stayton & Campbell, for respondent. 

ADAMS, District Judge. This is an action brought by the libel- 
lants, the chartered owners of the Steamship Cereda, to recover a bal- 
ance of freight and some dêmurrage alleged to be due under a char- 
ter from them to James Morrison & Co., Ltd., dated October 17, 
1900. The charter provided that the steamship should transport a 
cargo of about 3000 tons of ore in bulk from KataViti, New Cale- 
(lonia, to New York direct and deliver the same at such dock or 
wharf as the charterer should order at an agreed rate of freight, "the 
ship to be discharged with ail dispatch as customary for steamers 
at the port of discharge, the said charterers or their agents to hâve 
the option of keeping the said ship ten days on dêmurrage at six 
pence per registered ton per day. * * "■" This agreement was 
modified on November 20, 1900, so as to reduce the rate of freight 
to 40 shillings per ton and the dêmurrage rate for the first five 
days to 3 pence. The steamship loaded under this agreement a cargo 
of some 3037 tons, for which a bill of lading was signed December 17, 
1900, and she arrived with the cargo at New York on Sunday, March 
10, 1901. On March II, the steamship was enter ed at the Custom 
House and notice of her readiness to deliver cargo was duly served 
on the respondent, who had become the hOlder of the bill of lading 
and consignée of the cargo. On the afternoon of the same day, the 
respondent gaVe orders for the steamer to proceed for discharge 
to the pier of the respondent at Constable Hook, New Jersey. The 
unloading commenced on March 13, at 11 o'clock A. M. and was 
completed on March 21 at 3 o'clock A. M. 

A dispute arose between the parties with respect to a déduction 
by the respondent of 40 cents per ton for stevedoring, the libellants 
claiming that the déduction was 10 cents per ton in excess of the 
current rate, making a différence of $303.93 ; also with respect to 
dêmurrage, thé libellant claiming 4 days and 15 hours at 6 pence per 
ton, amountirig to $904.48, makmg in ail $1208.41. The whole daim 
is contested by the respondent. 

It appears thàt a stevedoring rate for discharging was not fîxed 
by the charter party. The évidence shows that a mémorandum was 
given by thfe respondent's agent to the libellants' agent about the 
time the discharging commenced, in which 40c per ton was men- 

H 1. Dêmurrage, see notes to Handall v. Sprague, 21 O. 0. A, 337; Hager- 
man v. Norton, 46 C. C. A. 4. 
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tioned as the rate the stevedoring would be charged at and although 
it does not appear that this rate was specifically agreed to, it seems 
that it was assented to and it was expected that such rate would be 
charged. Moreover, it is not shown that such charge was an unfair 
one in view of the actual cost of labor and power and considering 
the wear and tear of apparatus. I conclude that the respondent's 
déduction was justified. 

With respect to demurrage, it appears that the vessel was in the 
berth to which she had been ordered by the respondent at ii o'clock 
on Tuesday, March 12, and that the cargo was discharged as above 
stated. There was some unwarranted delay in the discharging, which 
the respondent seeks to avoid responsibiHty for, through an endorse- 
ment on the bill of lading, signed by the master of the steamship 
and the charterers' agent at Kataviti, as follows: 

"The loading of the cargo was completed on the day ef December 

at noon. Ail time allowances as per charter party to be deducted and de- 
murrage, If any, to be settled between charterer and Messrs. Bucknall Bros, 
in accordance wlth Charter Party." 

This apparently related to any demurrage that might hâve been 
due in the loading and does not affect the consignee's liabihty for 
default in discharging, under the terms of the charter party as modi- 
fied. 

Decree for the libellants, with an order of référence to détermine 
the amount of demurrage due at the rate of 3 pence per ton. 



In re HAEVEY. 

(District Court, E. D. Pennsylvanla. May 29, 1903.) 

No. 13. 

Bankroptct — Sbcured Creditor. 

Bankr. Act, § 1, cl. 23, Act July 1, 1898, 30 Stat. 544, 545, c. 541 [U. 
S. Comp. St. 1901, p. 3419], defines the words "secured creditor" to in- 
clude a creditor having as securlty property assignable under the act, or 
owning debts for which otbers secondarily liable hâve such securlty on 
the bankrupt's estate; and section 57, cl. *'h" [U. S. Comp. St 1901, p. 
3443], provides that the value of such securitles shall be determined by 
converting them into money pursuant to the agreement under which 
they were delivered to the creditors. Held, that thèse provisions clearly 
indicate that though in the city of Philadelphia a municipal tax is, gen- 
erally speaking, a lien on the land assessed untll a judicial sale pro- 
duces a fund large enough to discharge the tax in fuU, the city is not, 
with référence to such taxes, a secured creditor, within the meaning of 
the bankruptcy act. 

Same—Necessitt to Prove Claims for Taxes. 

As the city of Philadelphia has a lien for municipal taxes only oa 
the property assessed, it has no rlght to share in the gênerai assets of a 
bankrupt delinquent taxpayer, and need not prove its claim in order to 
préserve its lien. 
Samb — Taxes — Phtoritt of Paymbnt. 

Where real property belonglng to a bankrupt's estate in Philadelphia 
is sold by authority of the court, and produces a fund larger than the 
liens for municipal taxes on such property, thèse taxes must be pald 
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before any divldends are allowed in favor of thci gênerai créditons, this 
belng expressly requlred by the lawsof the state, and by section 64, cl. 
"a," Bankr. Act, 80 Stat. 663 EU- S. Cbiinp. St 1901, p. 3447]. 

M. Hampton Todd, for trustée. 

John L. Kinsey and Clifford S. Beale, for city of Shiladelphia. 

J. B. McPHERSON, District Judge. In the city of Philadelphia 
a municipal tax on real estate becomes a prior lien upon the land from 
the time of assessment, and the lien continues, speaking generally, 
until a judicial sale produces a fund large enough to discharge the 
obligation in full: Parker's Appeal, 8 Watts & S. 449; Dungan's 
Appeal, 88 Pa. 414; Smith v. Simpson, 60 Pa. 168. The remedy of 
the city is confined to the land against which the tax is assessed: 
Steen's Estate, 175 Pa. 299, 34 Atl. 732. But, while in a sensé this 
makes the city a secured créditer of the bankrupt, it does not hâve a 
security which it can be obliged to surrender. The mère reading of 
the définition of "secured créditer" in section i, cl. 23, Bankr. Act, Act 
July I, 1898, 30 Stat. 544, 545, c. 541 [U. S. Comp. St. 1901, p. 3419], 
"Secured créditer shall include a créditer who has security for his 
debt upon property of the bankrupt of a nature to be assignable under 
this act, or who owns such a debt for which some endorser, surety, 
or other person secondarily liable for the bankrupt has such security 
upon the bankrupt's assets" — is enough to show that a lien for taxes 
is not the security thus deftned. But, if any doubt should remain upon 
this point, it would be removed by clause "h" of section 57 [U. S. 
Comp. St. 1901, p. 3443], which provides how securities are to be 
valued : 

"The value of securities held by seciired creditors sball be determined 
by converting the sanxe into inoney according to the terms pf the agreement 
pursuant to which such securities were delivered to such creditors, or by 
such creditors and the trustée, by agreement, arbitration, compromise, or liti- 
gation, as the court may direct, and the amount of such value shall be cred- 
ited upon such claims, and a dividend shall be pald only on the unpaîd 
balance." 

Thèse provisions are evidently inapplicable to thehen now under 
considération. Moreover, as the city has no right to share with gén- 
éral creditors, but is coqfjned to the particular property against which 
the tax lien has teen paid, there is no reason for reqtiiring the claim 
to be proved. The lien is a matter of record, and ail persons interested 
in the sale or purchase of the land must take notice of its existence. 
Ail adjudication in bankruptcy does not aflfect such a lien, nor impose 
upon the city thc; duty of proving its claim as an ordinary créditer 
must do. , - 

In the case under considération the trustée sold at public sale cer- 
tain real estate of the bankrupt, upon which the city held several liens 
fer municipal taxes. The sale was without previous authority frem 
the' court, but it was duly coniîrmed', and the confirmation was équiva- 
lent to a prior order. I do not doubt that this was a judicial sale. (17 
Am. & Eng. Ency. Law, 954; 955), and, as the fund produced thereby 
was larger than the city 's claim, it seems to me to be clear that the 
taxes must be paid outof this fund. By the state law, they are entitled 
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to priority of payment, and section 64, cl. a, Bankr. Act, 30 Stat. 563 
[U. S. Comp. St. 1901, p. 3447] , also directs in plain terms that they 
shall be paid in advance of the payment of dividends to creditors. In 
my opinion, the pétition of the trustée for leave to pay thèse taxes 
should hâve been allowed, and accordingly the prayer of his pétition 
is now granted. 



THE CENTRAL et al. 

(District Court, S. D. New York. March 30, 1903.) 

1. Collision— Stbam Vessbls Crossing— F ault in not Allowino Makgin 
FOR Safb Navigation. 

A ferryboat crossing North river hel4 in fault for a collision with a 
canal beat in tow of a tug passing up the river, on the ground that, 
having agreed by signal to pass under the stem of the tow, she failed 
to allow sufScient margin for safe navigation. 

In Admiralty. Suit for collision. 

Peter S. Carter, for the libelant. 
James J. Macklin, for the Central. 
Wilcox & Green, for the Cox. 

ADAMS, District Judge. This is a libel for a collision happening 
in the North River, on the 4th day of February, 1902, about 4:50 
o'clock P. M., between the ferryboat Central and the canal boat 
D. B. Houghton, in tow of the tug Drusilla M. Cox. The Cox had 
three boats in tow, one on each side, and the third, the Houghton, 
close behind the boat on the starboard side. They were bound to 
Hoboken from the East River. The Central was making a trip from 
the foot of Liberty Street to her slip at Communipaw, New Jersey. 
The weather was clear and the tide about the strength of the flood. 

A signal of two whistles was exchanged between the Central and 
the Cox, the former claiming that it gave the first signal, which the 
Cox answered, and the latter claiming the first signal was given by 
her, and that the Central answered. The collision took place about 
opposite Liberty Street, probably a little below, the Central with her 
starboard bow, striking the Houghton on her starboard side near 
the stern. 

The action was brought against both of the steam vessels but the 
libellant abandons his charges against the Cox and claims that the 
Central was solely in fault because having agreed upon a two whistle 
course, she did not govern her navigation accordingly but brought 
about the collision by attempting to shave the tow too closely. The 
Cox joins in the charge against the Central. The latter claims that 
the Cox was solely in fault for the collision because she was navigat- 
ing too near the piers on the New York side and in porting, as the 
vessels approached eaçh other, instead of remaining under a star- 
board helm and keeping away so as to give the Central necessary 
room. 

On the question of proximity to the New York shore, the testi- 
mony on the part of the libelant and the Cox is to the efifect that the 
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collision took place near the centre of the river, whîch at this point, 
between the end of the piers, is about 4,000 feet wide. The Central 
claims that it happened about 400 feet from the ends of the New 
York piers. I do not consider the testimony of the latter entitled 
to much credence. Moreover, the probabilities favor the opposing 
contention. AU the testimony shows, that after rounding the Bat- 
tery, the tug angled over towards the New Jersey shore, as would 
naturally be the case as she was bound to Hoboken, and such a 
'course would, at the point of collision, carry her a considérable dis- 
tance from the New York shore. And, the tide being flood, she 
would get the advantage of it by proceeding towards the centre of 
the river. I find that this charge of fault is not sustained. 

This finding of position, also disposes of the other contention. It 
is only claimed that the tow got about 30 feet to the eastward by 
reason of the claimed change which, if made, was in conséquence of 
another tow passing close on the port side, and it is obvious that 
if the collision happened well out from the shore, the Central was 
not deprived of any necessary room for her manœuvres in leaving 
her slip. And the testimony shows that instead of keeping her helm 
to starboard, which the strength of the tide required in order to navi- 
gate safely under the tail of the tow, in conformity with the agreed 
course, which she claims she initiated, the Central after proceeding 
a short distance from her slip, let her wheel run amidships and 
steadied it, and then put it to starboard again when too late. The 
real cause of the collision was that the Central did not allow a suffi- 
cient margin for safe navigation. I find no fault upon the part of 
the Cox. 

Decree for the libellant against the Central, with an order of réf- 
érence. iLibel against the Cox dismissed. 



MORSE et al. ▼. BT. PAUL FIRB & MARINE INS. CO. 

(Circuit Court, D. Maine. May 25, 1903.) 

No. 131. 

1. Marine Inbcbancb— Imsubebb op Cargo — Unsbawortht Condttiow of 
Vbssel. 

The underwriters of a cargo not owned by the owner of the vessel are 
not dlscharged from HabUlty because of the négligence of the master in 
leaving an Intermedlate port at which he had stopped with hls vessel In 
an unseaworthy condition, Insteàd of waitlng to make repairs. 

Action on Policy of Marine Insurance. 

A. N. Williams, for plaintifif. 
Mr. Littlefield, for défendant. 

PUTNAM, Circuit Judge (orally). In this case a cargo was în- 
sured from Calais to Philadelphia. It is claimed that the vessel was 
unseaworthy at the time the risk was to commence, and that, there- 
fore, the risk never attached. The vessel during her voyage touched 
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in at Port Clyde, in the town of St. George, having met with some 
bad weather; and it is also claimed by the défense that she was 
then found to be in a condition which prohibited her from safely 
proceeding further on her voyage, that this was known to the master, 
that the master should hâve made repairs at that port, and that his 
not doing so discharged the underwriters. Some of the state courts 
liave held that such is the law, so far, at least, as the vessel is con- 
cerned. It is not the law in England, but it has been accepted so 
far as the vessel is concerned by the Suprême Court in Union Insur- 
ance Company v. Smith, 124 U. S. 405, 427, 8 Sup. Ct. 534, 31 L. 
Ed. 497 ; that is to say, it has been accepted in the opinion delivered 
in behalf of the court. Whether the court itself will accept that rule 
when it comes directly before it we do not know. It ought not, as 
it is against the gênerai principles of insurance, which relieve the 
person insured from the mistakes and defaults of their agents ; indeed, 
generally, from their own mistakes. But the furthest any décision 
goes is to relieve underwriters on the vessel from the neglect of the 
master under the circumstances spoken of. No case which we hâve 
seen, or which has been brought to our attention, relieves under- 
writers on the cargo on account of the neglect of the master in this 
particular, except in instances where the outfits, or cargo, are the 
property of the owners of the vessel. 

It is claimed by the défense that the master of the vessel is the 
représentative of the cargo. That is true to a limited extent ; but 
he is not the représentative of any cargo to the détriment or injury 
thereof, only for its benefit. 

We are not required to extend the rule so far as to hold that the 
owner of a cargo can be prejudiced, as claimed by the défense, by 
any neglect or act, willful or otherwise, on the part of the master 
in intermediate ports. We accept for this case the rule as stated by 
Mr. Phillips, although we agrée with him that it is not in. harmony 
with the fundamental principles of marine insurance. He puts it in 
the foUowing language : "The obligation still rests upon the assured 
to keep the vessel seaworthy, if it be practicable, so far as it dépends 
on himself;" that is, of course, on himself individually, or on his 
agents. But that expression "himself" does ^ot apply when the 
assured owns only the cargo, and the default, if there be one, is on 
the part of the owner of the vessel or her master. 
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THE ROSE INNES. 

(District Court, S. D. New York. March 30, 1803.) 

1. Shipping— Shoiîtagk in CÂrgo— EviDÉNgs to Estabijsh Amount. 

Where a shlp Is Uablé for loss lu a cargo of cofCee by reason of rats 
havlng eaten holes In the mats In whléli it was packed during the voy- 
age, the welgUt of the ebffee whèn placed in the mats at interior plan- 
tations Is sufflcient, prima facie, to establish the amount of the shortage. 

In Adtniralty. Action for damage tô cargo and for shortage. 

Carter & Xedyard, for libellants. 
Benedict & Benedict, for claimant 

ADAMS, District Judge. This is an action to recover damages 
from the ship Rose Innés for failure to deliver certain coffee, which 
was a part bf her cargo on a voyage from Singapore to New York, 
beginning in November, I900,and ending in April, 1 901, in the same 
good order and condition in which it was received. 

It is conceded by the ship that some damage was done to the mats 
which contained the coflfee by rats during the voyage, which is not 
covered try exceptions in the bills of lading, and thàt the ship is liable 
therefbr, but daims which are also made for some shortage in de- 
livery and for dépréciation in value of the coffee caused by its escape 
are disputed, the claimant alleging that there is no compétent évi- 
dence to establish the shortage and that the dépréciation was not 
the ship's fault but the resuit of improper handling of the escaped 
coiïee on the part of the libellants' employés. 

l'he évidence sho^vs that the rats gnawed about sixty-five mats 
of the libellants' cofïee permitting someof the contents to become 
sCattered about in the hold and mixed with the coffee bf some other 
parties, whosé mats were injyred in a simîlar manner, so that when 
discharged in port, it was necessary to gather and sweep scattered 
cofïee up. This was done by the ship's and the owners' men, acting 
conjointly, and the swéepings were distributed to the owners, as weli 
as possible in conformity with their respective losses. The weights 
in the mats as shipped were shpwn by évidence of the original weights 
of the cofïee when put \ïi the mats at iiiterior plantations prior to 
shipraent, which I regard as s.Ufïicîent to establisn a prima facie case 
of the amount of damages, notwithstanding some gênerai statements 
of the ship's witnesses that she delivered practically ail that she had 
received. There could scarcely fail to be some loss under the cir- 
cumstances. There was some dépréciation in the value of the coiïee 
which was recovered, owing to its being mixed with dirt. This was 
a resuit of the failure to protect the mats. 

There will be a decree for the libellants, with an order of référence 
to ascertain the amount of their losses, after deducting the value of 
the swéepings received by them. 
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E. H. BAILET & CO. V. UNITED STATÏ3S. 

(Circuit Court, E. D. Pennsylvania. May 28, 1903.) 

No. 19. 

1. CcsTOMs Ddties— Décision ci" Boakd of General Appraisbrs — Appeai/. 
Where, on appeal from the décision of the board of gênerai appraisers 
afflrming the collector's classification of Imported merchandlse, there is no 
évidence to overthrow the elasslflcation, the décision of the board must 
stand. 

William A. Keener, for plaintiff. 

Wm. M. Stewart, Jr., and James B. Holland, for the United States. 

J. B. McPHERSON, District Judge. This controversy concerns 
the classification of certain merchandise known commercially as "card 
cloth," but in the présent state of the record I am unable to consider 
the merits. The goods were classified by the collector under para- 
graph 366 of the act of 1897 (Act July 24, 1897, 30 Stat. 151, c. 11 
[U. S. Comp. St. 1901, p. 1666]) as a manufacture made wholly or in 
part of wool, not specially provided for, whereas the importer asserts 
that they should hâve been classified under paragraph 347 [U. S. 
Comp. St. 1901, p. 1664] as a manufacture of which flax is the com- 
ponent material of chief value. In support of this position the only 
évidence laid before the board of appraisers was two ex parte affida- 
vits, which the board considered, but apparently did not accept. The 
opinion of the board is as follows: 

"We flnd the description of the goods to be eorrectly stated in the report 
of the local appraiser, the articles being a fabric made in part of wool and 
In part of cotton and. In part of flax, costing over 40 cents and less than 70 
cents per pound. It Is used In the manufacture of card clothing. It was 
assessed for duty under paragraph 366 of the tariff act of 1897, and is clalm- 
ed to be dutiable under paragraph 347 of said act, as a manufacture of which 
linen is the component material of chief value. In our opinion, the goods 
were properly classified for duty. The protest Is overruled, and the collector's 
décision is affirmed." 

No évidence has been taken upon this appeal, and, as the govern- 
ment objects to the affidavits upon the ground that they are ex parte, 
and therefore not admissible, it is impossible for me to act upon them. 
It follows necessarily that, as there is no évidence to overthrow the 
classification of the collector, which was sustained by the board, it 
must stand. 

The appeals must be dismissed. 
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O. a HBMPSTBAI) & SON v., UNITED STATEa 
(Circuit Court, B* D, Pennsylvanla. May 28, 1903.i 

Nos. 42, 83. 

1. CnsTOMs DuTiBS— Freb List-^Muskum or Préparation Jabs. 

Muséum or préparation jars are admissible free of duty. 

2. Same— Rkagent Bottles. ' 

Reagent bottles are admissible frèe of duty. 

8. SaME — SOKGlCAIi SCISSORS. 

Surglcal scissors are admissible free of duty. 

Thomas S. Gates and Frank P. Prichard, for plaintifF. 

Wm. M. Stewart, Jr., and James B. Holland, for the United States. 

J. B. McPHERSON, District Jud^e. Following the décision of 
the Court of Appeàls for the Second Circuit in United States v. Pres- 
byterian Hospital,- 18 C. C. A. 338, 71 Fed. 866, 38 U. S. App. 201, 
where the list of articles declared to be free of duty clearly embraces 
such muséum or préparation jars as are now in controversy, the rul- 
ing of the board concerning thèse articles must be set aside. On 
similar grounds, thé reagent bottles should also hâve been admitted 
free of duty, or, at môst, should hâve been charged with duty, under 
paragraph 99, as plain glàss bottles, and not under paragraph 100, 
as ornamented or decorated. Tarifï Act July 24, 1897, 30 Stat. 156, 
c. II [U. S. Gomp. St. 1901, p. 1633]. The lettering upon the bottles 
is for utility, and not for ornament: Koscherak v. United States, 
39 G. G. A, 166, 98 Fed. 596. That the lettering is so well donc as 
to improvte the appearancë of the bottles seems to me to be of no im- 
portance. It remains lettering merely, without the slightest attempt 
at ornament, unless the white line drawn around the label is to be 
considered an attempt to decorate. 

The surgical scissors should also hâve been admitted free of duty : 
United States v. Massachusetts Hospital, 41 C. C. A. 114, 100 Fed. 

932. 

Judgment may be entered in éach case m accordance with this 
opinion. 
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THE OARBONBRO (2). 

KEADING CO. v. MDNSON. 

(Circuit Court of Appeals, First Circuit. Aprll 24, 1903.) 

No. 436. 

1. TUG AND TOW— LiABILITr OF TUG FOR LOSS OP TOW— BUBDBN AND MeASURK 

OF Proof. 

Before a tug can be held in damages for the loss of a tow which drifted 
from her moorings where she had been anchored during stormy weather, 
tbe court must at least havê a reasonable appréhension, from ttie facts 
and expert opinions developed in ttie évidence, that the tow would hâve 
been .saved in the exercise of good seamanship if the tug had gone 
promptly to her assistance. 

2. Samb— Tow Brbaking from Anchorage in Stohm— Duty of Tug. 

A tug cannot ordinarily défend against Uability for fallure to go to the 
rescue of a tow whîch had broken from her anchorage in a storm on the 
ground that, as the tow had lost her anchors, and the tug would hâve been 
obllged to slip her own, which" she was unable to raise by reason of the 
breaking of her wlndlass, she could not hâve handled the tow If recov- 
ered, having due regard to the rest of the fleet Such a défense is ordi- 
narily too spéculative to be considered under the rules of the admiralty 
courts. 
8. Same. 

Evidence considered, and held insufficient to establish the Uability of a 
tug for the loss of her tow by striking upon a sunken reef, which was, in 
eflect, a lee shore, because it was not proven that good seamanship 
would hâve requlred her to attempt more than the rescue of the crew, 
owing to the thick weather, which prevented a knowledge of the position 
or distance of the reef toward which the tow was known to be drifting. 

Appeal from the District Court of the United States for the District 
of Massachusetts. 

Robert M. Morse and Henry M. Rogers (William M. Richardson 
on the brief), for appellant. 

Eugène P. Carver and Edward E. Blodgett, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a libel against the tug Carbonero 
for alleged neglect of prompt action towards rescuing her tow from 
péril, resulting in the loss of the latter ; and this is the second time the 
case has been before us on appeal. On the fîrst occasion we passed 
down our opinion on January g, 1901. 45 C. C. A. 314, 106 Fed. 329. 
We refer for the facts to that opinion and to the opinions in the Dis- 
trict Court, except so far as they are necessary to be restated, or 
further stated, for présent purposes. 

The vessel libeled in this case, the Carbonero, was a seagoing tug, 
engaged in towing in line astern three coal-laden barges, the St. 
Nicholas, the Indian Ridge, and the Excelsior. On account of bad 
weather, about i o'clock in the afternoon of February 16, 1898, the 
tug anchored her barges in Nantucket Sound, in the bight frequently 
called "Chatham Bay," bounded northerly and northwesterly by the 
southerly face of Cape Cod and easterly by Monomoy Beach and the 
122 F.— 48 
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Handkerchief Shoals. The air ^yas thick, with a squally snowstorm. 
The captain of the Carbottèrô iritëàded to get as good lee as he could 
under Bishop and Clark's Shoal, not daring to run further north. He 
was compelled to rely on his courses, supposed speed, and soundings. 
When he had run, as he thought, to a point well under the lee of 
Bishop and Clark's Shoal, he anchored in seven fathoms of water ; but 
there are various places in this bight or bay where there are seven 
fathoms;, so that, on the weather clearing, the next morning, he found 
he was fully a mile and a half southerly of his supposed point of anchor- 
age, and somewhat to the easterly Ihereof. He was between three 
and four miles distant westerly from the Handkerchief Shoals, while 
he supposed himself to be four or five miles distant therefrom, and 
somewhat rtortherly thereof. We hâve already determined in our 
former opinion that up to this point the tug was not in fault, which 
necessarily involved a finding that the weather was so thick with 
squalls that, even with the aid of her lead, she could not locate herself 
within a mile or two miles of her supposed position. 

There is abundant anchorage in this bight where a good lee could 
hâve beeti found by running farther in and to the noirthward; but, 
as we hâve already said, we held in our former opinion that in this 
particular the judgment and action of the master of the tug must pre- 
vail. This, however, relates only to his first sélection of a place of 
anchorage, which was niade under no emergency excepit that of the 
danger d'f coming in çolfi^ion' with ôther vessels at ânclior had he 
attempted to proceed farther north. Our then conclusion had no 
relation to a subséquent' emergency involving other éléments," as, 
for exariiplé, the loss of the tug's heaVy anchor, and the ûltimate loss 
of the anchors of the barge Excelsior. , When the, tug prepared to 
anchor, shê headed into the wind, ând then droppèd the barges in the 
order in which they had been towed. This left the St. Nicholas the 
farthest to the wést, the ïndiati Ridge ilext, and the Excelsior the 
farthest to the east. The tug anchored in the neighborhood of the 
Indian Ridge, thtis properly placing hersëlf near the center of hér tow. 
The ExÈelsior drifted from: her mooriftgs,i and went td ^pièces on the 
Handkerchiefs, with a loss of ail her crew. It is claimed that the 
tug did not go to her relief seasonably, and is, therefore, liable to make 
goodher v^ue. :: , ;, ■ ,\\ .-, ,. '. • ■ 

The Handkerchiefs : are always water-rcovered. The main shoal, 
which présents its face to the westward, pitches off véry abruptly, so 
that at médium low tide sçundings at one point rise almost immedi- 
ately frc«n fqur or five fathoms to three or more feet. The wind and 
current were setting towards,it. Eor the purposes. of this case, it had' 
ail the conditions of a dangerous lee shore. 

The new proofs now adduced hâve made positive and dear the. con- 
struction, equipment, and, so; to speak, the ability, ôf both the tug 
and the Excelsior. The tug was a powerful vessel of 800, horse-power, 
with a çrew of 15 meo. The barge Excelsior had the usual ctew of 
four men, and was fuUy equipped with' modem instrumentalitieS, in- 
cluding steam power, necessary for handling eithet her own hawsers 
or those of the tug. In our former . opinion, after reciting some of 
the facts asthen developedto the court, we said: 
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"AU this leads to an expectation tbat, If the tug had sllpped her cable 
promptiy, she would bave accomplisbed something In behalf of the barge 
Kxcelsior." 

We aiso said: 

"In View of the expédients whieh masters of steamers and sailing vessels 
flnd unexpectedly at hand, or within their Ingenuity, when acting boldly 
and promptiy in a marine stress, we are naturally inclined to the belief that, 
if the tug had done her duty, she would hâve found some way of rescuing 
the Excelsior, and tbat, therefore, loss is chargeable to her." 

We said, in substance, however, that we were not content to pass 
on the case without an effort on the part of ail concerned to develop 
îurther facts; and we especially indicated our need of the assistance 
of the opinions and suggestions of marine experts, accustomed to 
emergencies of the character involved in this litigation, and familiar 
with this particular portion of the New England coast. The resuit 
has been the production of a large amount of expert testimony, which, 
with other additional proofs, enables us to comprehend the case as 
well, perhaps, as it is possible to make it compréhensible. 

Some expressions in our former opinion seem to hâve led the parties 
to the understanding that, with référence to the question whether the 
ultimate loss of the Excelsior was to be charged to the lack of dili- 
gence on the part of the tug in pursuing her, we intended to say that 
there was a "presumption" against the tug, using that word as afïect- 
ing the burden of proof. We did not so intend. The presumption we 
spoke of was only équivalent to the expectation which our opinion 
shadowed out; that is to say, that on the then state of the évidence 
there was a natural expectation on our part that, if the tug had used 
diligence, she would hâve overcome the difïîculties that stood in the 
way of rescuing the Excelsior. We, however, held that, on the indefi- 
nite proofs before us, we could not give this presumption or expecta- 
tion, whichever word might best be used, such force as to operate in 
such way as, in the usual language of the common-law courts, would 
throw the burden of proof on the tug. 

Before we can hold the tug in damages, we must at least hâve a 
reasonable appréhension, from the facts and the opinions developed 
before us, that the Excelsior would hâve been saved in the exercise of 
good seamanship if the tug had promptiy gone to her assistance. The 
rule stated by us in The Columbian, 41 C C. A. 150, 100 Fed. 991, 
993, applies. There we held that, when the alleged faults concern only 
the ordinary rules of navigation, it must appear not only that there 
were faults, but that they did in fact contribute to the resuit. To put 
it in a more practical form: The true question is whether, on this 
record, the proofs and probabiHties support the conclusion, not merely 
that it was possible to save the barge Excelsior, but also that, if the 
tug had gone to her relief promptiy, good seamanship would hâve re- 
quired that her rescue should hâve been attempted, notwithstanding 
the conséquent hazard to the crews ofboth vessels. 

When the tug anchored, the wind was blowing about 25 miles an 
hour, and it afterwards gradually increased, so that, according to the 
weather report, it varied from 27 miles to 32 miles in the afternoon, 
reaching the maximum of 36 miles at half past S o'clock. This was 
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an off-shofe windj althougfli, at the place of. anchorage, ît îs said by 
somè of the witnesses to hàvé had a range of 30 miles. Mr. Smith, 
the United States local forecast officiai at Boston, testifies that even 
36 miles an hour does not indicate a very heavy storm, and Capt. 
Durkee, a tug master of extensive expérience in the locality in ques- 
tion, calledby the libelant, and-whose testimony appears as well as that 
of any expert, states that a wind of from 30 to 35 miles an hour in this 
vicinity is quite fréquent, and to be expected in the towboat service. 
Also, Capt. Henry Lund, likewise a tug master of much expérience, 
the captain of the Knickerbocker, and whose testimony also appears re- 
liable, testifies that a storm of the character described in the inter- 
rogatories put to him would not be unusual in this locality in the 
winter season. 

There can be no question on the évidence that when thèse barges 
got into the trough of the sea in weather such as occurred at that 
time their decks would wash freely, and that at such times it is very 
difficult, if not impossible, for the crew to pass fore and aft. That 
thèse barges so wash is undoubtedly due, to some extent, to their 
somewhat peculiar construction. They were heavily laden with coal, 
and their freeboard was only about four feet amidships, while they 
run up to eleven or twelve feet forward. Their rails were constructed 
with five inches open below, and aDout tvio feet solid above that ; 
thus giving full opportunity for wash. 

Nevertheless, the sea was not immoderate in such a sensé that it 
alone would hâve prevented the tug from relieving the Excelsior. 
The test in this respect is that the St. Nicholas, which later in 
the afternoon went ashore on Monomoy Beach, where she felt the 
full force of the storm, and where she laid through the hight and for 
a day or two afterwards, was found in such condition that the agent 
of the Carbonero describes her as follows : "Apparently ail right, 
only she was badly iced up, and had considérable wàtér in her." A 
portion of her engine room had been washed out, as we will see 
farther along, but the entire damage to herself and her cargo al- 
leged in the libel was only $ii200. It cannot be doubted that this 
barge, heavily laden as she was,' and lyirig on a lee shdre exposed 
to the full force of the wind, would rapidly hâve gone to pièces if 
the weather could be justly described as extraordinary at this partic- 
ular locality. The condition of the Excelsior was not so easy, and 
she was found not worth saving, althougli her huU was not broken 
up. 

The thermometer was about 21 degrees above zéro. The air was 
thick with a squally snowstorm ; but the captain of the Carbonero 
States that during the early part of the afternoon he could see from 
a quarter of a mile to a half mile. The record gives seVeral practical 
tests in this respect. The Excelsior was itf sight of the tug for about 
half an hour from the time she commeiïced to drag; Indeed, the 
weather was not so thick as to prevent the tug from foUowing the 
St. Nicholas aftér half past 5 — approximately sunset — overtaking 
her about 7 o'clock in the evening, and maneuvefing about her sufïi- 
ciently to get a line aboard and take ofï her crew. We are therefore 
led to conclude that, howevèr the obscurity of thè atmosphère may be 
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characterized by witnesses, and however différent expressions which 
are commonly used from a relative standpoint may be availed of to 
describe it for comparative purposes, it was not such as to hâve pre- 
vented the tug from maneuvering in the neighborhood of the Ex- 
celsior in such manner as to hâve rescued her, if the conditions in 
other respects had not been unfavorable. 

At the crucial period the tide was setting out at a rate of 2^ or 
3 miles towards the Handkerchiefs. Nevertheless none of the difficul- 
ties we hâve discussed — that is, the sea, the wind, the snow, and the 
current — would hâve prevented the Carbonaro from maneuvering in 
the early afternoon for the successful rescue of the Excelsior, be- 
cause we hâve a démonstration otherwise in her movements in the 
evening with référence to the St. Nichôlas, and her further move- 
ments at the same time in search of the Excelsior for nearly two miles 
up and down the Handkerchiefs, and within a half mile thereof. 
We ought to add that her conduct in this particular relieves her master 
of ail suspicion of personal lack of courage or energy, after he was 
once freed from the dilemma in which he was placed in the early after- 
noon by the fact that the tug was equipped with a single, heavy, 
ground tackle, so that he was unwilling to partially cripple her by 
slipping it — a fact resting the fault charged in our earlier opinion 
on the tug rather than on him. 

The opinions of those experts who testify from a knowledge of the 
facts rather than on merely hypothetical questions are, in this case, 
the more satisfactory, and add to the strength of this part of the 
libelant's positions. Capt. Woodhouse, of the Indian Ridge, testifies, 
in substance, that, if the conditions aboard the Excelsior were the 
same as aboard the Indian Ridge, the tug could hâve saved her, 
either running her hawser aboard the barge or taking one from her. 
He goes into détails in this matter, to which we need not refer. 
Next, Capt. Lennan, a witness for the claimant, running a tug for the 
Standard Oil Company, with expérience in this locality at ail sea- 
sons of the year, on cross-examination testifies that he had picked 
up vessels that had dragged their anchors "under almost the same 
circumstances as this case is tried on." Of course, the development 
of his évidence shows that the circumstances to which he refers were 
somewhat différent ; yet a reasonable judgment of human testimony 
leads to the conclusion that he weighed the conditions as a whole to 
be as troublesome as those shown at bar. Likewise, Capt. Brown, 
another tugmaster, and a witness for the claimant, détails an in- 
stance of his losing a barge and recovering her a week before he 
testified, in a "northwester," with everything iced up ; "a very difficult 
job," as he says. 

The questions put by the claimant to the mass of his experts, if 
not to ail of them, involved the hypothesis that the hawsers of both 
the tug and the barge Excelsior were exposed, and that, therefore, 
they became so iced up that neither could hâve been used. It is un- 
necessary to illustrate at length the effect of this method of inter- 
rogation. We are compelled to disregard its results, because the 
case shows that the icing up of the tug's hawser involved no serious 
difïiculty, while the hypothesis of the icing up of the barge's hawser 
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remains a mère suggestion, \vhich, under the proper ruies guiding 
courts in détermining facts, cannot avail the claimant without proofs 
to justify it; and there are nûne such in the record. 

The proofs with référence to the tug's hawser can be summed up 
as follows : The witnesses agrée that, in giving her hawser to the 
barge, the crew would use, possibly, 15 fathoms. Beed, the mate 
of the Carbonero, who apparently had immédiate charge of the 
hawser, testifies that, in order to thaw it after it came aboard on an- 
choring, the crew would put it inside of the upper fireroom; that, 
when the Excelsior was sighted, dragging her anchors, they had run 
in five fathoms; and that, in order to pass it aboard the barge, they 
needed a pliable end of fropi eight to ten fathoms. He also tes- 
tifies that to hâve put into the fireroom ten fathoms additional would 
hâve taken "fifteen or twenty minutes more." His testimony must 
be accepted in this particular; so that, although he also testifies that 
it would hâve been necessary to hâve begun getting the hawser 
in readiness to run aboard the barge as soon as her recovery was 
undertaken, it is difficult, nevertheless, to understand why a pliable 
end of the length needed could not easily hâve been secured while 
the tug's anchor was being weighed. 

But, as already stated, the Excelsior was supplied with a sufficient 
hawser, which had been constantly in use for towing on this trip, 
and had proved ample for that purpose. The claimant attempts 
to meet this by évidence as to the condition of the hawser two days 
after the wreck. It was then lying in bights on her deck. What 
évidence Ihere' is on this point afïords one theory for the claimant 
and another for the libelant. It is impossible to reason back from 
it for any satisfactory definite purpose. The évidence is that the 
barges were so constructed that ît was more easy and more natural 
to house the hawser beneath the forecastle deck as it came aboard 
than to leave it exposed. This was promptly done that day on the 
only other barge whose hawser was in use ; and the évidence posi- 
tively shows that such was the practice. Indeed, the probability that 
the hawser would thus be housed was so great that the claimant ad- 
mits that if it was not dorie the barge must hâve been shorthanded, 
or her crew incompétent, or she was washing so that they could not 
stay forward. That the barge was not shorthanded is clearly proven, 
and that the crew was incompétent is not suggested by anything in 
the record. That the vessel was washing so that they could not 
stay forward is necessarily contradictéd by the claimant's position 
in this respect, as it certainly would hâve required more labor to 
hâve laid up the hawser in bights, as he maintains, than to hâve 
housed it. Neither could hâve been done unless the crew were for- 
ward. At any rate, it is safe to say that: the claimant's hypothesis 
involves more difficiilties than any suggested by the libelant's, and that 
it is not sustained by any proofs or probabilities of a definite char- 
acter. .',■,; 

The claimant also maintains that the deck of the Excelsior must 
hâve been so iced up that the crew, if aft, could not hâve gone for- 
ward for any purpose. It is said that when she began to drag they 
were €ven unable to give any signal to the tug, but it is established 
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that they gave the same signal whîch the St. Nicholas gave when 
she went adrift — her flag in the riggfing — for it was found awash 
two days after the wreck. The St. Nicholas gave no whistle because 
the engine room had been washed full of water. For aught that 
can be known, however, the Excelsior did signal with her whistle, 
as the weather may hâve been too thick, and she may hâve been 
toc far to the leeward, for it to be either seen or heard. This daim 
as to the condition of the decks of the barge is supported only by 
the opinions of the claimant's experts as to what it might hâve been, 
and there is not sufficient évidence in the record to enable us to 
characterize it except as a mère theory. It is more than met by the 
évidence from the Indian Ridge directly to the facts that she was iced 
up from the foremast to the after part of the cabin, and some forward 
of the foremast, but not a great deal ; that her windlass was in good 
condition at 3 o'clock; that there was no water in the engine room, 
and that the engine was in working order. Even more positive in 
the same direction are the facts with référence to the St. Nicholas. 
Her captain testifîes that at 3 o'clock the condition of his crew as to 
"strength, health, and spirits" was ail right, that the barge was not 
then much iced up, and that his engine was then ail right, so far as 
he knew. Even after she went adrift, at half past 5 o'clock, although 
they could not get into the engine room, as aiready stated, his crew 
did get forward, and set a part of the fore staysail. Therefore the 
facts proven fail to support the theory of the claimant that the crew 
of the Excelsior could not hâve gone forward at 3 o'clock, or there- 
abouts. 

The claimant maintains that the évidence shows that, when the 
Excelsior was visited after the wreck, the windlass was found to 
hâve been uncovered, and that, therefore, it must hâve been con- 
siderably iced up at 3 o'clock. It is quite as impossible, however, 
to reason back with any degree of satisfaction from what is testified 
to with référence to the condition of the Excelsior's windlass at the 
time the wreck was visited, as with regard to her hawser. 

The claimant urges with much force that any efforts on the part 
of the Carbonero must hâve been useless, because the Excelsior had 
lest her anchors, the tug had lost her anchor, and because, therefore, 
there was no way in which, under the circumstances, the tug could 
hâve handled the Excelsior i£ she had recovered her, having due 
regard to the rest of her flect. The proposition thus presented is a 
plausible one, and some of the libelant's expert witnesses testify 
in support of it. If the tug had promptly gone to the Excelsior, 
and, under the existing circumstances, her master had acted on his 
décision, then formed, that, on account of this difïïculty, his duty 
would be best performed by saving the crew and abandoning the 
barge, it is certain that no court could properly revise his conclusion. 
If this had occurred, it would hâve been the end of the case ; but, as 
it did not, this particular line of défense must fail, in view especially 
of the judicium rusticum of the admiralty with référence to con- 
tingencies not existing, which we explained in Randall v. Spi^^guè. 
21 C. C. A. 334, 74 Eed. 247. There we gave demurrage to the libel- 
ing vessel although the évidence was almost overwhelming that, if 
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she had,|}een seasonably loadçi^ji'she could not hâve gone to sea on 
account oî the ice in the harbor where she vtfas detained. We over- 
ruled this défense, concluding in regard to it, at page 336, 21 C. C. 
A., and page 250, 74 Fed., as foUows : 

"In View of the infinité varlety of maritime contingencies and possibilities, 
it invites ns to a fleld of spéculation in ttils çind otber probable cases which 
the pràctical rules of the admiralty courts are Intended to avold." 

Moreovef, Capt. Durkee has shown — as we think, satisfactorily — 
that the tug could safely hâve beached the Excelsior on the flats to 
the north under the lee of the land, where she could hâve rested 
easily until the emergency was over, and this without danger to her- 
self. While we held in our former opinion that the tug was not at 
fault for anchoring at first where she did, yet we hâve explained that 
this was under the then existirig circumstances, apparently involving 

) spécial hazard in her so anchoring; and we hâve stated that our 
nnding in this respect would not relieve her from her obligation to 
find other anchorage after new dangers developed through the loss 
of moorings by the Excelsior and the St. Nicholas. It is enough to 
say, however, that in maritime contingencies aid cornes in strange 
ways to those who promptly and unflinchingly perform a duty close 
at hand, and to apply Randall v. Sprague. With référence, there- 
fore, to ail the topics which we hâve considered, although everything 
maritime involves contingencies and unCertainties, so that conclu- 
sions with référence thereto can néver be worked out with positive- 
ness from given premises, proceeding, however, as in the necessities 
of maritime afifairs we must proceed, we are of the opinion that the 
case rests with the libelant. 

A more serious difficulty remains to be considered. We hâve 
explained that under the circumstances the Handkerchief Shoals 
offered a dangerous lee shore, though sùbmerged. It is apparent 
that in this weather efforts to get a hawser to or from the barge would 
hâve involved drifting for a considérable period longer than efforts 
for rescuing the crèw. It is also évident that a tug, under such cir- 
cumstances, would not be justifîed in putting in extrême danger the 
lives of a crew, which might, perhaps, hâve been saved, for the sake 
oî mère property Values. It was undoubtedly in the light of thèse 
facts that Capt. Rood testifies : 

"Q. Now, captain, just tell, If you wlll, why you would hâve taken the 
crew, and not attempted to hâve got a hawser, if you had gone to her at that 
timeî A. Tell whyî 

"Q. Yes. A. I thought I was getting dangerously near Handkerchief Shoal. 
I thought I was at the time as near as I cared to go under those conditions; 
and, of course, the longer I was drifting to leeward and foollng with that 
barge, the nearer I was getting to Handkerchief." 

Also, from the same point of yiew, Capt. Lund, to whom we hâve 
already referred, testifies : 

"Q. I will ask yen. If you had got down there in a snowstorm, not knowing 
bow far you. were from shore except your own judgment, judging from the 
distance you had gohe from the, place where the barge drlfted from anchor, 
and if you couldn't see, after ybu had got her In tow, whether or not you 
would hâve attempted to go further up on the north shore, or what would 
you bave doneî A. I wUl tell you. If It was thick where I was, and it was 
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three mfles off shore, 1 shouldn't hâve attempted to reach the barge, but I 
should hâve got the crew off as quick as possible, and got away from there." 

The claimant has called our attention to this topic of lee shore 
by numerous extracts from the proofs, but they are mostly mixed 
with the hypothesis of the frozen hawsers, which we hâve sufifi- 
ciently noticed. Ile does, however, refer to some facts which were 
brought out by the libelant's witnesses ; among the rest the follow- 
ing : In the cross-examination of Capt. Hansen he calls attention to 
the circumstances of the Excèlsior having drifted from her anchor- 
age, and to the fact that the tug could not hâve known how near the 
Handkerchief Shoals she would hâve run in pursuing the barge; and 
he asks whether, in case the tug had come up with the barge, it would 
hâve been more prudent for her to hâve saved the vessel or to hâve 
taken ofif the crew. Capt. Hansen's first answer was that he would 
leave that to the captain's judgment, etc. Then thèse questions and 
answers follow: 

"Q. It would be a pretty difflcult thing to détermine, wouldn't itî A. Yes, 
it Tivculd be diÇacult. Well, I don't know about taking the crew off. That 
would not be so very difflcult; but getting a hawser to her, if he didn't know 
exactly where he was, that would be difflcult. 

"Q. You couldn't blame a man for taking the crew off and letting the 
barge go under those circumstances, could you? A. I would not; no, sir. I 
should save life, if possible. 

"Q. And do you think it would be a very difflcult thing to save the barge 
under those circumstances, even if it had been possible? A. Well, I should 
judge so." 

Capt. Hansen was again re-examined by the libelant, and fînally 
answered as follows : "Well, if the barge had plenty of water round 
her, and the man knowed exactly his position, he could take his 
chances of giving him the hawser." It cannot justly be said that the 
proofs in the record meet either of thèse conditions. 

Taking, as we think we justly may, for a test of its method of ex- 
amining its own experts, the questions put by the libelant to its ex- 
pert Capt. Durkee, it must be observed that they omit the élément 
growing out of the fact that the Handkerchiefs were on the lee under 
the conditions we hâve stated. That élément was, however, brought 
out by the claimant on the cross-examination. Capt. Durkee had 
testified on his direct examination that it was safe for the Carbonero 
to go down within three-quarters of a mile of the Handkerchiefs, 
because, as he said, "If I could see a half a mile, I could see the 
breakers on the shoal." But there is no évidence that on the after- 
noon in question, with the state of the tide at 3 o'clock, there were 
any breakers over the Handkerchiefs. He also states on cross-ex- 
amination that, if he could see a half mile, he should go very close 
to the shoal, "sounding occasionally" ; but he concludes that, "if you 
got into four fathoms in a storm" it would be "hard, with your 
steam," "to keep the tug ofï the shoals, and save the tug herself." 
As a resuit of this, he is fînally, on cross-examination, put thèse 
questions, to which he makes the following answers, ail referring to 
the Carbonero and the Excèlsior: 

"Q. Now, assume tliat the tug got down to where she was, and found her 
before she got into four fathoms of water, and the tug didn't know where he 
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•Was eXcept by the soundings, would It hâve been prôper and prudent for him 
to hâve attempted to bave saved the barge, or should he bave taken off the 
crew under those clrcumstances? A. That -would dépend upon the conditions 
he foimd tbem there. 

"Q. But I wlll a?|ume the conditions are thèse: Wind from the northwest, 
thlrty to thjrty-flve miles an hour; two barges left back at anchor in thls 
ga:le, he bavlhg sUpped bis chain, and the barge ha vlng drlfted for an hour 
from the position whére he had anchored toward Handkerchief, and he not 
knowlng any more than that how near to Handkerchief he was, except the 
soundings. TJnder those clrcumstances, do you tbink, If he had got down 
and found her, It would bave been safe and prudent for hlm to bave at- 
tempted, wlth a stlfE hawser on the tug and a frozen hawser on the barge, 
for him to hfive attempted to save the barge, or would It bave been bis duty 
to take ofiE the Crew î A. I don't tbink It would bave been his duty to at- 
tempt to save the barge when hegot into that water, not knowing where he 
was. 

"Q. But you thlnk be should bavé taken ofE the crew? A. Made an effort. 

"Q. And go back to bis other barges? A. Yes, sir. 

"Q. I understand there Is no wày of telllng ïrom the soundings in that lo- 
cality where you are? A. Not very good; no, sir. 

"Q. Because in one place It may be five fatboms, and in another place 
rlght slde of it five or six feet, ajjd you can't tell whether you are on a shoal 
or not till you strike Handkerchief Shoal. That is true, Isn't it? A. Yes, sir; 
the shoal cornes rlght up. 

"Q. And right along Handkerchief Shoal there is bold water withln a quar- 
ter of a inlle of It, Isn't there? A. Yes, sir." 

It is true that the foregoing questions, which were put by the claim- 
ant, persist in inserting the hypothesis of frozen hawsers, but the 
answers plainly disregard this élément. While the difiSculty of han- 
dling ail the barges, and ail the other difïiculties to which we hâve 
referred, cannot operate directly in défense, as we hâve explained, 
yet they ail corne in at this point to sustain the views thus fînally ex- 
pressed by Captains Rood, Lund, and Durkee ; and we are compelled 
to accept those views, and tO hoM that, on account of the lee made by 
the Handkerchief s, under ail the other circumstances of the case, 
prompt action and the exercise of good seamanship on the part of 
the Carbonero would probably hâve resulted in efforts to rescue only 
the crew of the Excelsior at the cost of the abandonment of the barge, 
even though it might seem tô us that there was a possibility of saving 
both. 

The decree of the District Court is affirmed, and the costs of appeal 
are awarded to the appellee. 



UNITED STATES v. LUCIUS BBEBB & SONS. 

(Circuit Court of Appeals, First Ch:cuit March 10, 1903.) 

No. 452. 

1. CUSTOMS DUTIBS — VaLUATION dp FoKBIQN MoNET— AtTTHORITT OF SeCRETARY 

TO Ordbr Rei-iqdidation. 

The reason for the provlso to section 25 of the tarife act of August 27, 
1894, 28 Stat. 552, c. 349 [U, S. Comp. St 1901, p. 2375], which autliorlzes 
the Secretary of the Treasury to order the reliquidation of any entry at 
a différent value, on satlsfactory évidence to hlm that "the value in 
United States currency of the foreign money specified in the invoice was 
at the date of certlflcatlon at least ten per centum more or less" than the 
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value proclaimed during the quarter as required by such section, Is to 
be found in tlie numerous violent fluctuations In the market value of 
silver which had taken place during the preceding two years; and con- 
struing the proviso in accordance with the rules that the reason of a 
statute is to be taken into account, and that, In gênerai, a proviso carves 
spécial exceptions only eut of the body of the act, the word "money," 
as used therein, must be construed to mean "coin," upon the bullion value 
of which the quarterly proclamations provided for by the preceding part 
of the section are based, and the proviso does not authorize the Secretary 
to order the reliquidation of an entry because the currency or legal-tender 
value of the Indian rupee, in which the Invoice value was expressed, is 
more or less, by more than 10 per centum, than the bullion value as 
flxed by the proclamation, based on the market value of the silver coins 
which constitute the only money of account in India expressed in rupees. 

2. SAME— JURISDICTION OF BOAKD OP GENERAL APPRAISERS—" DECISION " Oî' 
COLLBCTOK. 

TJnder section 14 of the customs administrative act of June 10, 1890, 
26 Stat. 137, c. 407 [U. S. Comp. St. 1901, p. 1933], which confers upon the 
board of gênerai appraisers power to review décisions of the collector, the 
board had jurisdiction to review the action of the collector in reliquidat- 
ing the entry in this case, although It was done pursuant to an order of 
the Secretary of the Treasury. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion below, see 117 Fed. 670. 

Henry P. Moulton, U. S. Atty., and WilHam H. Garland, Asst. 
U. S. Atty. 

William R. Sears (Whipple, Sears & Ogden, on the brief), for ap- 
pellees. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM, Circuit Judge. This is an appeal from a décision of 
the Circuit Court in a customs case, made in accordance with section 
15 of an act entitled "An act to simplify the laws in relation to the 
collection of revenues," approved June 10, 1890, c. 407 (26 Stat. 138). 
The décision of the Circuit Court was in favor of the importers, and 
the United States appealed. 

The case turns on the construction of section 25 of the act which 
went into efïect August 27, 1894, entitled "An act to reduce taxation, 
to provide revenue for the government, and for other purposes." 
Chapter 349, 28 Stat. 552 [U. S. Comp. St. 1901, p. 2375]. That 
is as follows: 

"Sec. 25. That the value of foreign coin as expressed In the money of ac- 
count of the United States shall be that of the pure métal of such coin of 
standard value; and the values of the standard coins in circulation of the 
various nations of the world shall be estimated quarterly by the director of 
the mint, and be proclaimed by the Secretary of the Treasury immediately 
after the passage of this act and thereafter quarterly on the first day of 
January, April, July and October in each year. And the values so proclaimed 
shall be followed In estimating the value of ail foreign merchandise exported 
to the United States during the quarter for which the value Is proclaimed, 
and the date of the consular certification of any invoice shall, for the pur- 
poses of this section, be considered the date of exportation; provided, that the 
Secretary of the Treasury may order the reliquidation of any entry at a 
différent value, whenever satisfactory évidence shall be produced to hlm 
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showing that the value In United States curreney of the foreign money 
specifled in the invoice was, at the date of certification, at least ten per 
centum more or less than the value proclaimed durlng the quarter in whieh 
thé consular certification occurred." 

Ail the questions involved in this appeal turn on the rules of statu- 
tory construction, and the application thereof. The learned judge of 
the Circuit Court considered them ail carefully. So far as they are 
not discussed in this opinion, his reasoning and conclusions are ac- 
cepted by us, and need no addition nor explanation. The main ques- 
tion arises In the foUowing manner: 

The importations in issue were of merchandise purchased at Cal- 
cutta, and invoiced there in rupees in August, 1898. The bullion 
value of the rupee at that time, in accordance with the tabulation of 
the director of the mint provided by law, was 19 cents and 9 mills, 
while its market value at Calcutta, and its value then and there as cur- 
reney, was 32 cents i mill and one-tenth of a mill, being an appré- 
ciation of over 60 per cent. This came about in a way quite unex- 
ampled in the history of foreign currencies with which the United 
States hâve had to deal, and subsequently to the act of 1894. 

As is well known, the historical curreney of India is in silver ru- 
pees, which hâve there been légal tender for a long period. The only 
gold curreney known there in matters of account with foreign peoples 
is the EngHsh sovereign. The rupee had been the principal coin, 
and the sovereign the exceptional one. Previous to June, 1893, the 
mints of India had been bound by law to the free public coinage of 
silver into rupees, and therefore the rupee circulated at its bullion 
value. The législation of that date closed the mints. For a time 
thereafter, however, the rupee continued to fall as its bullion value 
decreased. But it subsequently rose in value, and since January, 
1898 (being the year in which the merchandise in question was in- 
voiced), it has been practically stable in mercantile transactions at 
32 cents t mill and one-tenth of a mill. In 1899, by législation, the 
British sovereign was made légal tender in India at the ratio of 15 
rupees to the sovereign ; thus permanently fixing the curreney value 
of the rupee at substantially the figure which it reached in 1898. 

Thus it will be seen that the silver rupee, like our silver dollar, 
had at the time this merchandise was invoiced a practical value as 
légal tender far in excess of the bullion value at which, according 
to law, it was rated by the director of the mint; and thèse changes 
in value of the rupee accrued after the act of 1894 went into effect. 
Previous to that act there were no différences with regard to the 
rupee of the .character which we hâve described as existing in 1898. 
The prior difïerences were such as arose from fluctuations of the 
marketable price of silver. Thèse, except in case of violent changes, 
would hâve been approximately and sufRciently provided for by the 
quarterly déterminations of the director of the mint. But the fluctua- 
tions of the bullion value of the rupee, corresponding to the fluctua- 
tions of the market value of silver, were rapid and numerous about 
and just prior to the passage of the act of 1894. It is true that there 
had been for some years prior to 1892 a graduai diminution in the 
market value of silver; but during 1892, 1893, and 1894, it lost fuUy 
50 per cent., so that, while its commercial ratio with référence to gold 
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was represented in 1891 by 20.92, in 1894 it was représentée! by 32.56. 
Without going into the détails of thèse fluctuations, it is apparent that 
at times they must hâve been violent during the periods prescribed 
by law for the director of the mint. Indeed, in 1893, for some single 
calendar months, they were more than 20 per cent, of the bullion 
value of the rupee. 

Of course, importations from every country where the basis of the 
currency w^as a silver coinage were involved in the same difïiculties, 
growing out of the rapid fluctuations of bullion values immediately 
prior to the passage of the act of 1894, as those described in con- 
nection with the Indian rupee. It is not necessary, however, to go 
into détails of other foreign cûrrencies, or to describe the extent 
to which they aflfected the mass of importations, because it is ap- 
parent from what we hâve already said that there was ample occa- 
sion for the législation of 1894 in question in the fluctuations of the 
bullion value of silver, and therefore no necessity for looking for other 
inducements thereto. 

The question which we hâve to consider is whether section 25 of 
the act of 1894 is to be regarded as satisfied by having référence to 
the State of things existing when it was passed; that is to say, the 
violent fluctuations in the marketable value of silver, and correspond- 
ingly in the bullion value of rupees, which marked that period, or 
whether it is to be construed so as to cover subséquent différences 
between the intrinsic worth of the rupee and its worth as légal tender 
and as money of account. In other words, claiming to proceed under 
the authority of the proviso in section 25, the Secretary of the i'reas- 
ury ordered the reliquidation of the entries of this merchandise with- 
out regard to pure-metal values, and based on the legal-tender value 
of the rupee at 32.11 ; and the question is whether, as a matter of law, 
this was justified thereby. 

Prior to the act of March 3, 1873, c. 268 (17 Stat. 602), as well ob- 
served in the opinion of the learned judge of the Circuit Court, the 
values of foreign coins for customs purposes were fixed arbitrarily 
at difïerent times by dififerent statutes; each statute relating to one 
or more coins. The first section of that act reads as foUows: 

"That the value of foreign coin as expressed In the money of account of tlu; 
United States shall be that of the pure métal of such coin of standard value; 
and the values of the standard coins in circulation of the various nations of 
the world shall be estimated annually by the director of the mint, and be 
proclaimed on the first day of January by the Secretary of the Treasury." 

The law conformed to the letter of this provision of statute until 
the act of 1894 in question hère, though modifîed to require quarterly 
estimâtes. This act, being a revenue bill, originated in the House, 
which gave passage to the first portion of section 25 therein ; repeat- 
mg, with the modification of "quarterly" instead of "annually," the 
phraseology of the act of March 3, 1873, ^^'^ containing nothing 
more. The balance of the section, as it now stands, was incorpô- 
rated into it by the Senate on the recommendation of its finance 
committee; but no explanation thereof can be found in any report of 
that committee, or in the debates in the Senate or the House. 

Under thèse circumstances, several rules of construction hâve been 
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pressed on us as solving the question before us, but none oî tbem 
are of Gôïiimanding force. In fact, since législation bas grown to such 
enormous proportions, the intent is sought for without controlling 
regard for artificial rules. This bas gone so far that even the notion 
of législative omniscience, formerly adhered to so strictly that every 
word was assumed to bave a significance of its own, has broken 
down, so that Congress is now admitted to express itself tauto- 
logically. Pirie v. Chicago Title Company, 182 U. S. 438, 444, 21 
Sup. Ct. 906, 45 L. Ed. I171. With tbis has disappeared the last! 
of ail of the rules, in the sensé that any undertook to put the courts 
under subjection with regard to the construction of statutes. In 
like mannerj tbere bas been a modification in the application of the 
old rule that a proviso in a section of a statute must be accepted as 
carved out of the principal rhatter thereof. Nevertheless the rule is 
of value, and it certainly bas weight in the case at bar. ^ 

But where the languâge of a statute is so doubtful as to require 
and permit construction, the most natural, and therefore the most 
persuasive, rules are, first, the fîfth given by Blackstone, following 
Lord Coke, that "the most universal and eflfectual way of discovering 
the true ttieaning of a law, when the words are dubious, is by consid- 
ering the reason and spirit of it, or the cause which moved the Légis- 
lature to enact it." Commentaries, vol. i, p. 61. The second is the 
unavoidable rule that "where a particular construction of a statute will 
occasion great inconvenience, or produce inequabty and injustice, 
that view is to be avoided if another and more reasonable interpréta- 
tion is présent in the statute/' Knowlton v. Moorevi78 U. S. 41, 
yj, 20 Sup. Ct. 747, 44 L. Ed. 969. The first of those is the safer, 
because it is the universal rule of interprétation, applied to every 
instrument, that whosoever assumes to construe it must put himself 
in the position of the parties at the time the instrument was executed ; 
and the application of the second involves a détermination of incon- 
veniences, inequabties, and injustices, the apparent proportions of 
which expérience shows vàry extremely according to the tribunals 
attempting to weigh such éléments, and more especially according 
to the times when the attempts are made. This rule, therefore, is 
peculiarly subject to the remark of the Suprême Court, many times 
repeated, "that no mère omission, no mère failure to provide for con- 
tingencies which it may seem wise to bave specifically provided for, 
justify any judicial addition to the languâge of the statute." Pirie v. 
Chicago Title Company, 182 Û. S. 438, 21 Sup. Ct. 906, 45 L. Ed. 
1171, ubi supra, at page 452, 182 U. S., page 912, 21 Sup. Ct., and 
45 L. Ed. 1171, 

A striking illustration of the force of the primary rule that, in 
order to interpret a doubtful instrument or statute, it is necessary to 
put one's self in a position contemporaneous therewith, is found in 
connection with the fourteenth amendmènt. That contained clear 
expressions, in positive language, so that its application, in the end, 
proved to be very broad. With référence to ail the articles of amend- 
mènt subséquent to the War of the Rébellion, the Suprême Court said 
in Slaughter-House Cases, 16: Wall. 36, 72, 21 L. Ed. 394, "Both the 
language and the spirit of thèse articles are to hâve their fait and 
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jtist weight in any question of construction." But having already 
observed that ail of them were especially addressed to the grievances 
of the colored race, it added, in limitation of what we hâve already 
quoted, as follows: 

"But what we do say, and what we wish to be understood, Is that, In any 
fair and just construction Of any section or phrase of thèse amendments, It 
Is necessary to look to the purpose which we hâve sald was the pervading 
spirit of them ail, the evll which they were deslgned to remedy, and the 
process of continued addition to the Constitution, until that purpose was 
supposed to be aceomplished, as far as constitutional law can aceomplish it." 

If the phraseology of the statute which we now hâve under con- 
struction contained clear and positive expressions, analogous, in this 
respect, to the fourteenth amendment, we might be obliged, not- 
withstanding the peculiar circumstances under which the statute was 
enacted, to give it a sweeping appHcation, altogether beyond those 
circumstances, but such is not the fact. If the proviso, instead of 
using the word "money," had used the word "coin," which appears 
at the opening of section 25, the statute would be clear, and there 
could be no question that the construction claimed by the importers 
should be given to it ; yet the interposition of the word "money" in lieu 
of the word "coin," especially in view of the method, already ex- 
plained, in which the section was added to after it passed the House, 
is far from indicating that there was any législative intention of using 
one word in any différent sensé from that in which the other is neces- 
sarily understood. 

Conforming to the statute, thèse invoices were expressed in the 
currency "actually paid for the merchandise by the purchaser." Act 
June 10, 1890, c. 407, § 3 (26 Stat. 131). As, when the invoices in 
issue were made, there was no money of account in India expressed 
in rupees, other than the silver rupee, it follows that in this particu- 
lar case "the foreign money specified in the invoice" called for by 
the proviso in section 25 was the silver rupee, so that even if, under 
some circumstances, the word "money," in that proviso, could theo- 
retically be construed as meaning anything else than "coin," it can- 
not mean anything else with référence to the particular case with 
which we hâve to deal. Moreover, in accordance with settled usage, 
Webster's Unabridged Dictionary gives as the first définition of 
"money" "coin, stamped métal," although the secondary meaning of 
the word is said to include "any currency usually and lawfuUy em- 
ployed in buying and selHng as the équivalent of money." 

Hère, therefore, arises the doubt as to the true construction of the 
statute in question. For solving this doubt, we hâve no suggestions 
in the congressional proceedings, which are often of use as such. 
We hâve, for what it is worth, the rule to which we hâve referred 
with regard to the construction of provisos. This undoubtedly weighs 
in favor of the importers, as was stated by the learned judge in the 
Circuit Court, and as this aid to construction was explained in United 
States V. Dickson, 15 Pet. 141, 165, 10 L. Ed. 689, and repeated in 
Ryan v. Carter, 93 U. S. 78, 83, 23 L. Ed. 807. That was to the 
efïect that the gênerai rule is "that a proviso carves spécial excep- 
tions only out of the body of the act." So much of that portion of 
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section 25 which came .in by amendment in the Senate as précèdes 
the proviso was clearly expressedto change the law with référence to 
the time at which the value of fofeign coins is to be ascertained. 
Heinemann v. Arthur's Executors, 120 U. S. 82, 85, 7 Sup. Ct. 446, 
30 L. Ed. 605. But the use of the word "money" in the proviso, 
in lieu of the word "coin" in the earlier part of the section, cannot, 
in any view, be held as of so décisive a character as to avoid the ap- 
plicatioii Ôf the rule of construction last referred to, even under the 
modéra iptactice with référence to ail such rules. 

The reason for this proviso can be suggested only by the fact of 
the numerous violent fluctuations in the market value of silver, and 
in the corresponding market value of rupees, which we hâve fully 
explained, and this brings us under the leadership of the safest guide 
for the construction of a statute, already referred to; that is, the 
considération of the causes which moved the Législature. The cir- 
cumstance that the legal-tender value of the rupee far exceeded its 
bullion value, which is now presented, did not exist when the act of 
1894 was passed, and it could not hâve been in the . contemplation of 
Congress. In fact, it may be said never to hâve previously existed, 
so far as known to our customs system. Some trace of it is indi- 
cated in the circulating money of Puerto Rico in February, 1895. 
Circular letter from the Acting Secretary of the Treasury, Synopsis 
of Treasury Décisions, 15,606. It there appears that, on account of 
the prohibition of the importation of Mexican dollars into Puerto 
Rico, those dollars had in that island in February, 1895, a value great- 
er than that of the pure silver contained therein. The circular says 
that the department had been so advised by the director of the mint ; 
and its whole ténor leads to the inference that it was a fact which 
had either just been developed, or was then first brought to the at- 
tention of the United States. Therefore this fact not only succeeded 
the législation in question, but it was a comparatively minor one, 
while the violent fluctuations of silver aiïected the entire commercial 
world ; and it cannot reasonably be doubted that the purpose of Con- 
gress in section 25, under considération, was with référence thereto. 
As that purpose is clearly accomplished, it is not necessary to strain 
a doubtful expression to meet the issrte before us. 

Two min'or considérations strengthen this view of the statute: 
First, the Treasury Department, when everything was fresh, and 
the circumstances under which the législation of 1894 was enacted 
must hâve been known, made no pretense to give the construction 
to this statute which the United States now assert. It met the Puerto 
Rico difificulty, as is shown by the circular letter qf February, 1895, 
by référence solely to section 2903 of the Revised Statutes [U. S. 
Comp. St. 1901, p, 1922], providing respecial relief as to duties on 
mèrchandise the original cost of which was in adepreciated currency. 
This view was re-enforced by a letter from the Acting Secretary of 
the Treasury to the CoUector of Customs at Boston, of May 8, 1895. 
Synopsis of Décisions, 16,037. Indeed, it is apparent from the record 
in the case, and from the opinion of the learned judge in the Circuit 
Court in United States v. Kewhall, 91 Fed. 525, that even then the 
same position was tàken by the department, enforced by its letter to 
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the collector of customs at Boston of May 12, 1896. Whîle this con- 
struction of this statute by the Treasury did not continue for so 
long a period that it bas direct weight under the ordinary rule with 
référence to the practical eflEect given to législation by the executive 
departments, yet it supports strongly the proposition which we 
hâve sought to make clear — that the historical circumstances out of 
which the législation arose, and which it had in contemplation, were 
not of the character presented by the case at bar. 

Further, it is to be considered that section 2903 of the Revised 
Statutes cannot be held to hâve been repealed by section 25 of the 
act of 1894. That it was not so repealed by the act of 1873, to 
which we hâve referred, was clearly assumed in The Collector v. 
Richards, 23 Wall. 246, 23 L. Ed. 95, and apparently so held in Cra- 
mer V. Arthur, 102 U. S. 612, 26 L. Ed. 259. That the Treasury 
Department regards section 2903 as still in force is apparent from 
Customs Régulations 1899, art. 409, which continues to provide for 
proper proceedings thereunder. Inasmuch as section 25 applies not 
only when there is an appreciated currency, but also when there is a 
depreciated one, using the words "more or less," it would follow that, 
if the présent position of the United States is correct, there would 
be, with référence to depreciated paper currency, two radically dis- 
tinct and inconsistent methods of liquidating entries, which certainly 
could not be accepted as the fact. 

Thus it follows that everything which we hâve to guide us in the 
construction of the statute in question leads to the conclusion reached 
by the Circuit Court, unless it can be said that there is to be an 
exception in favor of the rule for avoiding great inconvenience, in- 
equality, or injustice, referred to in Knowlton v. Moore, 172 U. S. 
41, jy, 20 Sup. Ct. 747, 44 L. Ed. 969, ubi supra. As the condi- 
tions existed at the date of thèse invoices, a merchant importing 
skins or other merchandise from Italy, invoiced in lire, the équiva- 
lent of French francs, would, under our construction of the statute, 
hâve paid sixty per centum more duty than the merchant purchasing 
and invoicing exactly the same class of merchandise at Calcutta. Not 
only would this be an injustice, but, if it had a considérable place and 
became chronic, it might well be held to contravene the "favored na- 
tion" clauses found in so raany of our treaties. Whether such con- 
ditions hâve ever existed has not been brought to our attention in 
such manner as to enable us to say positively that they could take 
on the features which we hâve suggested. Certain it is, however, 
that, as thèse contingencies could not hâve been anticipated by Con- 
gress in 1894, their possibility afifords no substantial assistance in 
considering a statute passed at that date. If they now exist, or ever 
hâve existed, it has been at ail times in the power of Congress, by 
enacting a very few words into a statute, to afiford a remedy. 

The United States raise a question of the jurisdiction of the board 
of gênerai appraisers. On that point we need add but very little 
to what was said in the Circuit Court. The act of June 10, 1890, 
c. 407 (26 Stat. 131), is the law which established this tribunal. The 
United States rest on the words "décision of the collector," found in 
section 14, and they claim that in the case at bar the "décision" was 
122 F.— 49 
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not that of the collector of Boston, butof the Secretary of the Treas- 
ury. ThiS is a narrow construction of the expression, because the 
ultimate tribunal which reliquidated was not the Secretary, but the 
coUectbr, so that at common law mandamus would lie only against 
the latter, and not against the former. This position, moreover, 
begs the question, because, if the action of the Secretary was unlaw- 
ful, as we hold it was, the côUector could rest nothing donc by him 
on that action, and whatever he did was his own. 

The United States rely on United States v. Kliiigenberg, 153 U. 
S. 93, 14 Sup. Ct. 790, 38 L,. Ed. 647. The opinion in that case is a 
very elaboirate one, growing out of lack of compliance with the stat- 
utes on the part of the importer at the very origin of the transaction ; 
that is, when he took his invoice. Several things said in it may be 
regarded as dicta; but, however that may be, United States v. Pas- 
savant, 169 U. S. 16, 18 Sup, Ct. 219, 42 L. Ed. 644, must be held 
to broaden the view of the jurisdiction of the board of gênerai ap- 
praisers when there is involved a mère question of law, such as arises 
at bar on the letter of instructions from the secretary to the collector. 

A useful discussion of the gênerai power of the courts to revise ques- 
tions of law arising on the face of proceedings by executive depart- 
ments wîll be found in American School o? Magnetic Healing v. 

McAnnulty, 187 U. S. 94, 23 Sup. Ct. 33, 47 L. Ed. . We also 

refer to Hyatt v. Corkran, 188 U. S. 691, 23 Sup. Ct. 456, 47 L. 
Ed. . 

We are of the opinion thât the conclusion of the Circuit Court was 
correct. The judgment of the Circuit Court is afhrmed. 



WKIGHT, Treasurer of Hawaii Territory, v. MacFARLANB & 00. 
Hmlted, et al. 

(Circuit Court of Appeals, Ninth Circuit. May 4, 1903.) 

No. 823. 

1. CiRCniT COCKT OF ApPEAL8-^JUKISDICTI0N— CONSTITtITIONAL QUESTIONS. 

Act Mavch 3, 1891, § 5, 26 Stat. 826, c. 517 [TJ. S. Comp. St. 1901, p. 
549], provides that appeals may be taken from the District or Circuit 
Courts direct to the Supretne Court of the United States In cases involv- 
ing constitutional questions; and section 6 provides .that the Circuit 
Court of Appeals shall exercise appellate jurlsdlctipn to revlew final dé- 
cisions of the IMstrict and Circuit Courts in ail cases other than those 
provided in the preceding section, and that its judgment shall be final 
in ail cases In whlch the Jurisdiction is dépendent entlrely upon alienage 
or diverse cltizenship of parties. HeW, that where the jurisdiction of the 
fédéral court depended entlrely on the fact that a constitutional question 
was In issue, the Circuit Court of Appeals had no jurisdiction of an appeal 
therein. 

2, Samb— Injonction. 

Act March 3, 1891, § 7, 26 Stat. 826, c. 517 [U. S. Comp. St. 1901, p. 
549], as amended by Act June 6, 1900, 81 Stat. 660, C. 803 [TJ. S. Comp. 

Ifl. Eeview of jurisdiction of circuit courts, see note to Excelsior Wooden 
Pipe Co. V. Pacifie Bridge Ço., 48 C. C. A. 351. 
See Courts, vol. 13, Cent. Dlg. § 1099. 
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St. 1001, p. 550], providing that where, on a hcarlng In equity In a District 
or Circuit Court, an injunction shall be granted or continued by an inter- 
locutory order In a case in which an appeal from a final decree may be 
taken under the provisions of the act to the Circuit Court of Appeals, an 
appeal may be taken from such Interlocutory order to the Circuit Court 
of Appeals, does not authorize an appeal to the Circuit Court of Appeals 
from a decree awarding an injunction where such court would not hâve 
had jurisdlction of an appeal from the final decree by reason of the fact 
that the trial court's jurisdiction depended solely on an issue involving 
the eonstitutionality of the statute. 
8. Samb — Appeals fbom District Coukt of Hawaii. 

Act April 30, 1900, § 86, 31 Stat. 158, c. 339, provides for the establish- 
ment of a District Court In the territory of Hav^ali, and for the appoint- 
ment of a district Judge, who Is glven jurisdiction of cases cognizable in 
the District and Circuit Courts of the United States. The section also 
déclares that appeals from such District Court shall be allowed to the 
Circuit Court of Appeals In the same manner as appeals are allowed from 
Circuit Courts to Circuit Courts of Appeals, and that the laws of the 
TJnlted States relating to appeals as between the courts of the United 
States and the courts of the several states shall govern appeals from such 
District Court; and section 5 provides that the Constitution and laws of 
the United States, not loeally inapplicable, shall be operative in such ter- 
ritory. Beld, that Judiciary Act March 3, 1891, §§ 5, 6, 26 Stat. 826, c. 
517 [U. S. Comp. St. 1901, p. 549], requlring appeals in cases In whlch 
fédéral jurisdiction dépends on constitutional questions to be taken dl- 
rectly to the Suprême Court, applies to appeals taken from the territory 
of Hawaii, and henee the Circuit Court of Appeals has no jurisdiction of 
such an appeal taken from such territory. 

Appeal from the District Court of the United States for the Dis- 
trict of Hawaii. 

This suit was brought by the appellees (plaintifCs In the court below) to 
obtaln an Injunction restrainlng the appellant, as Treasurer of the Territory 
of Hawaii, from issuing licenses under or by virtue of certain laws of the 
territory, and for a decree declarlng such laws unconstitutional and void. 
The District Court for the territory of Hawaii entered a decree In favor of 
the appellees, declarlng the laws in question to be in conflict with the Con- 
stitution of the United States, and awarded an injunction to the appellees. 
From thIs decree an appeal was taken to this court. 

It appears from the amended bill of complaint that the appellees are re- 
spectively corporations organized and existing and doing business under the 
laws of the territory of Hawaii, and individual résidents and cltizens of said 
territory, ail engaged in the business of gênerai liquor dealers in said territory; 
that the appellant Is the treasurer of said territory; that certain of the ap- 
pellees are doing business under what are known as "dealers' licenses," is- 
sued under the provisions of chapter 44 of the Session Laws of 1882, incor- 
porated Into the Pénal Laws of the Hawaiian Islands of 1897, entitling them, 
upon the payment of a yearly tax of $500, to sell ardent spirits in one-gallon 
quantities or more, and bottled liquors in quantifies of not less than one 
dozen, providing that no part thereof shall be drank or used on the premises 
where sold; that the appellee H. Hackfeld & Co., Limited, is doing business 
under a "wholesaler's llcense," Issued under the provisions of the same 
Session Laws of 1882, and incorporated into the Pénal Laws of the Hawaiian 
Islands of 1897, entitling it, upon the payment of a yearly tax of $500, to sell 
spirituous liquors In the original packages as imported, provided that no part 
thereof shall be drank or used on the premises where sold; and that the ap- 
pellee Lawrence H. Dee is doing business under a so-called "retailer's ll- 
cense," issued under the same Session Laws of 1882, and incorporated into the 
Pénal Laws of 1897 aforesaid, entitling him, upon the payment of an annual 
tax of $1,000, to sell any spirituous liquors by the glass or bottle on the 
premises specified between certain hours of the week days. It is alleged that 
under the licenses aforesaid the appellees hâve been and are now importing 
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and selllng, in addition to other spirituous llqnors, certain béer and malt 
liquors which are manuf actured in varions states of ttie Union, and are acting 
as the agents for such manufacturers. It Is furtlier alleged that on September 
6, 1888, long after tlie adoption and approval of said Session Laws of 18S2, 
by an act of tlie Législature of the Hawaiian Kingdom (chapter 46, Sess. Lawa 
1888) provision was made for the granting of licenses to sell malt liquors 
manufaetured in the district of Honolulu at retall upon the payment of a 
yearly tax of $250, provlded that the licensee shall not store or allow to be 
stored upon his premises, or sell, any wines, liquors, or spirits of any de- 
scription whatever, except such béer manufaetured in Honolulu in accordance 
with certain mentioned laws; and that thls law was incorporated in said 
Pénal Laws of 1897. It is alleged tliat during the three months prier to the 
flling of the bili herein the appellant had issued a large number of licenses 
to varions parties in the clty of Honolulu; that the appellees had demanded 
of said appeUant the issuance of such licenses to them, but that appellant had 
refused to compiy with or accède to such demands, upon the authority of 
and by virtue of said chapter 46 of the said Session Laws of 1888. The ap- 
pellees allège that the issuance of said licenses to varions parties for the 
sale of malt liquors in the clty of Honolulu has resulted in, and will continue 
so to do, unless restrained, irréparable injury to the appellees; that they bave 
invested large snms of money in the establishment, conduet, and management 
of their enterprlses, and that their business was of great value, and highiy 
profitable, until the issuance of said licenses by the appellant, whieh hâve 
greatly diminished and decreased the profits of their said business, and that 
for such diminution no falr redress can be obtained in any court of law. 
Wherefore they pray that the appellant be restrained from the further issuing 
of such licenses, and that the said chapter 46 of the Session Laws of 1888, 
as incorporated in part 5, sections 479 to 483 of chapter 41 of Pénal Laws 
of the Hawaiian Islands of 1897, be declared null and vold, as In conflict with 
the Constitution of the TJnited States. A demurrer to this bill was overruled, 
and the appellant then answered, admitting the Issuance of the licenses to 
varions parties in Honolulu for the sale of malt liquors brewed in the district 
of Honolulu, and that he had refused to issue such licenses to the appellees 
in the exercise of the discrétion vested in him by law, and alleging that the 
appellees were suffering no wrong or injury, and had no interest in the matters 
of whlch they complalned. It was denied that the act in question was uncon- 
stitutional. The appellees flled a formai replication, and the case proeeeded 
to trial at once, resulting In a decree for the appellees, and the issuance of 
the injunction prayed for. 

Hatch & Silliman, for appellant. 
J. J. Dunne, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge, after the foregoing statement of facts, 
delivered the opinion of the court. 

The court below based its decree in favor of the complainants solely 
upon the ground that the territorial statute authorizing the treasurer 
of the territory to grant licenses for the sale of malt liquors manufae- 
tured in Honolulu upon the payment of an annual license of $250 was 
a discrimination against dealers who were required by other sections 
of the statute to pay an annual license tax of $1,000 for the privilège 
of selling any spirituous Ùqûors by the glass or bottle, spirituous liquors 
being defined by the statute as raeaning "any wines, spirits, aie, cider, 
perry, béer, or other fermented or distilled liquors, and ail liquor of an 
intoxicating nature" ; that this discrimination was répugnant to the 
Constitution of the United States, and that the statute was there- 
fore void. The court thereupon entered its decree adjudging the 
statute in question to be wholly unconstitutional and void, as being in 
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conflict with the Constitution of the United States, and enjoining the 
appellant from in any form or manner, directly or indirectly, issuing 
or causing to be issued any license or licenses to any person, firm, 
copartnership, company, association, or corporation whatever under 
or by virtue of the statute so adjudged to be unconstitutional and void. 
There are 50 assignments of error upon which the appellant seeks 
to reverse this decree. Ten of thèse assignments relate to the ruling 
of the court upon the unconstitutionality of the territorial statute, 
and, while no motion to dismiss the appeal has been made, we cannot 
ignore the plain disclosure made upon the face of the record that this 
court has no jurisdiction to review this case upon appeal. The juris- 
diction of the Circuit Court of Appeals is provided in sections 5 and 6 
of the act of March 3, 1891, 26 Stat. 826, c. 517 [U. S. Comp. St. 1901, 
p. 549] . Section 5 of that act provides that appeals or writs of error 
may be taken from the District Courts or from the existing Circuit 
Courts direct to the Suprême Court of the United States in, among 
other cases, any case involving the construction or application of the 
Constitution of the United States, in any case in which the constitu- 
tionality of any law of the United States or the validity or construction 
of any treaty made under its authority is drawn into question, and in 
any case in which the Constitution or law of a state is claimed to be 
in contravention of a law of the United States. Section 6 of the act 
provides that the Circuit Courts of Appeals shall exercise appellate 
jurisdiction to review by appeal or by writ of error final décisions in 
the District Courts and existing Circuit Courts in ail cases other than 
those provided for in the preceding section of the act, unless otherwise 
provided by law, and that the judgments or decrees of the Circuit 
Courts of Appeals shall be final in ail cases in which the jurisdiction is 
dépendent entirely upon the opposite parties to the suit or controversy 
being aliens and citizens of the United States or citizens of différent 
States. In the case at bar the parties to the action are either citizens 
and résidents of the territory of Hawaii, or corporations organized, 
existing, and doing business under the laws of that territory. The 
jurisdiction of the District Court of Hawaii, sitting as a Circuit Court, 
was therefore not invoked by reason of the diverse citizenship of the 
parties, since diversity did not exist, and was not a ground of jurisdic- 
tion in that court if it had existed ; but jurisdiction was invoked upon 
the ground that the constitutional rights of the complainants were 
infringed by certain statutes of the territory, which were alleged to 
be répugnant to the Constitution of the United States, and therefore 
void. The question of the constitutionality of thèse laws was the only 
one presented in the pleadings, and the sole issue determined by the 
court. That the Circuit Court of Appeals has no jurisdiction to re- 
view a case coming before it upon constitutional questions solely has 
been repeatedly held in a number of the circuits. Hamilton v. Brown, 
3 C. C. A. 639, 53 Fed. 753 ; Chicago, M. & St. P. Ry. Co. v. Evans, 
7 C. C. A. 290, 58 Fed. 433 ; Mayor, etc., of City of Maçon v. Georgia 
Packing Co., 9 C. C. A. 262, 60 Fed. 781; Hastings v. Ames, 15 
C. C. A. 628, 68 Fed. 726 ; Barr v. City of Brunswick, 19 C. C. A. 71, 
y2 Fed. 689 ; Town of Westerly v. Westerly Water Works, 22 C. C. A. 
278, 76 Fed. 467; Holt V. Indiana Mfg. Co., 25 C, C. A. 301, 80 Fed. 
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I ; City of Indianapolis v. Central Trust Co. of N. Y., 27 C. C. A. 580, 
83 Fed. 529; Pauley Jail Building & Mfg. Co. v. Crawford, 28 C. C. 
A, 579, 84 Fed. 942 ; Wrightman v. Boone County, 31 C. C. A. 570, 
88 Fed. 43s; Illinois Cent. R. Co. v. Adams, 35 C. C. A. 635, 93 
Fed. 852; Davis v. Burke, 38 C. C. A. 299, 97 Fed. 501; St. Clair 
County V. Interstate Sand & Car Tr. Co., 49 C. C. A. 169, iio Fed. 

785. 

This question of jurisdiction has also been determined in a number 
of cases in the Suprême Court of the United States. In Penn Mutual 
Life Ins. Co. v. Austin, 168 U. S. 685, 695, 18 Sup. Ct. 223, 42 L. Ed. 
626, the Circuit Court of the United States had original jurisdiction 
of the ease by reason of the diverse citizenship of the parties to the 
action. It was contended by the appellee in the Suprême Court that, 
if the appellant desired to review the décision of the trial court, an ap- 
peal should hâve been prosecuted to the Circuit Court of Appeals. But 
it appeared from the complainants' bill that they predicated their right 
to relief upon the averment that certain ordinances adopted by the 
municipal authorities of the city of Austin and an act of the Législa- 
ture of the State of Texas, refèrred to in their bill, impaired the obliga- 
tions of a contract, which the bill alleged had been entered into with 
the complainants by the city of Austin, and that both the law of the 
State and the city ordinances were in contravention of the Constitu- 
tion of the United States. It was accordingly held by the Suprême 
Court that thèse allégations plainly brought the case within the pro- 
vision of the act of March 3, 1891, conferring upon the Suprême Court 
jurisdiction to review by direct appeal any final judgment rendered by 
a Circuit Court in any case in which the Constitution or law of a state 
is claimed to be in contravention of the Constitution of the United 
States. It will be observed that in this case the jurisdiction of the 
Circuit Court was invoked upon the ground of diverse citizenship of 
the parties to the action, but the bill disclosed a second ground of 
jurisdiction in the allégations claiming that the ordinances of the city 
and the law of the state were in contravention of the Constitution of 
the United States. Thèse allégations presented a case in which the 
jurisdiction of the Circuit Court was not entirely dépendent upon the 
opposite parties to the suit or controversy being citizens of différent 
States, and therefore, under section 5 of the act of March 3, 1891, the 
Suprême Court had exclusive appellate jurisdiction. 

The American Sugar Refining Co. v. New Orléans, 181 U. S. 277, 
281, 21 Sup. Ct. 646, 45 L. Ed. 859, was also a case where the juris- 
diction of the Circuit Court rested on the diverse citizenship of the 
parties. The unconstitutionality of an ordinance of the city of New 
Orléans was one of the défenses. An appeal was taken to the Circuit 
Court of Appeals, where the writ was dismissed on the ground of 
want of jurisdiction. The Suprême Court was then petitioned for a 
writ of certiorari or mandamus to compel the Circuit Court of Appeals 
to try the cause. The writ of certiorari was issued, the court hold- 
ing that under sections 5 and 6 of the act of March 3, 1891, the Circuit 
Courts of Appeals hâve power to review judgments of the Circuit 
Courts when the original jurisdiction attaches solely by reason of di- 
verse citizenship, notwithstanding the fact that constitutional questions 
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may hâve arîsen after the Jurisdiction of the Circuit Court attached; 
and that in ail such cases the judgments of the Circuit Courts of Ap- 
peals are made final, and no review would be made by the Suprême 
Court, unless the constitutional questions involved therein were certi- 
fied to that court by the Courts of Appeals. It was declared that the 
intention of the act was to distribute the appellate jurisdiction, and not 
in gênerai to permit two appeals ; that, in accordance with this inten- 
tion, where a case appeared from the pleadings to really and substan- 
tially involve a controversy as to a right depending upon the construc- 
tion or application of the Constitution or some lavir or treaty of the 
United States, it fell strictiy within the terms of section 5 of the Act, 
and the appellate jurisdiction of the Suprême Court in respect to such 
case was exclusive. This ruling was followed and approved in Huguley 
Mfg. Co. v. Galeton Cotton Mills, 184 U. S. 290, 295, 22 Sup. Ct. 452, 
46 L. Ed. 546. See also, Ex parte Lennon, 150 U. S. 393, 399, 14 
Sup. Ct. 123, 37 L. Ed. 1120; Osborne v. Florida, 164 U. S. 650, 656, 
17 Sup. Ct. 214, 41 L. Ed. 586. 

The décisions of the Suprême Court in thèse cases clearly establish 
the Une of appellate jurisdiction between the Circuit Courts of Appeals 
and the Suprême Court of the United States where a constitutional 
question is involved, and détermine that, where the jurisdiction of the 
Circuit Court is originally invoked upon the ground that the contro- 
versy is as to a right depending upon the construction or application 
of the Constitution or some law or treaty of the United States, then the 
appellate jurisdiction of the Suprême Court in respect to such case is 
exclusive, and the Circuit Courts of Appeals hâve no jurisdiction to 
hear and détermine the appeal. 

It may be contended that, as this is an appeal from a decree award- 
ing an injunction, this court properly has jurisdiction under section 
7 of the act of March 3, 1891, as amended by Act June 6, 1900, 31 
Stat. 660, c. 803 [U. S. Comp. St. 1901, p. 550]. That section pro- 
vides "that where, upon a hearing in equity in a District Court or in 
a Circuit Court, or by a judge thereof in vacation, an injunction shall 
be granted or continued or a receiver appointed, by an interlocutory 
order or decree, in a cause in which an appeal from a final decree may 
be taken under the provisions of this act to the Circuit Court of Ap- 
peals, an appeal may be taken from such interlocutory order or decree 
granting or continuing such injunction or appointing such receiver, 
to the Circuit Court of Appeals." But a careful reading of the section 
will disclose that the jurisdiction of this court to hear an appeal from 
a decree awarding an injunction is limited to causes in which the stat- 
ute gives to this court jurisdiction of an appeal from a final decree. 
The case at bar is not of that character. The decree awarding an 
injunction was part of the final decree, and, such final decree being 
based solely upon a constitutional question, is not reviewable by this 
court. Even had the decree of injunction been merely interlocutory 
and preliminary, under the facts of this case it would not hâve been 
appealable to this court. Mayor, etc., of City of Maçon v. Georgia 
Packing Co. et al., 9 C. C. A. 262, 60 Fed. 781 ; Illinois Cent. R. R. 
Co. v. Adams, 35 C. C. A. 635, 93 Fed. 852 ; Penn Mutual Life Ins. 
Co. v. Austin, 168 U. S. 685, 18 Sup. Ct. 223, 42 L. Ed. 626. 
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There remains to be considered the appellate jurîsdïction of the 
Circuit Court of Appeals in a case coming from the District Court of 
Hawaii sitting as a Circuit Court. This jurisdiction is provided in the 
act of Congress entitled "An act to provide a government for the 
territory of Hawaii," approved April 30, 1900 (31 Stat. 141, c. 339), 
section 86 (31 Stat. 158) of wliich provides "that there shall be estab- 
lished in said territory a District Court, to consist of one judge, who 
shall réside therein, and shall be called the district judge" ; that "said 
court shall hâve, in addition to the ordinary jurisdiction of District 
Courts of the United States, jurisdiction of ail cases cognizable in Cir- 
cuit Courts of the United States, and shall proceed therein in the same 
manner as a Circuit Court." The section also provides that "writs of 
error and appeals from said District Court shall be had and allowed to 
the Circuit Court of Appeals in the Ninth Judicial Circuit, in the same 
manner as writs of errof and appeals are allowed from Circuit Courts 
to Circuit Courts of Appeals, as provided by law." It is also provided 
that "the laws of the United States relating to appeals, writs of error, 
removal of causes, and other matters and proceedings as between the 
courts of the United States and the courts of the several states shall 
govern in such matters and proceedings as between the courts of the 
United States and the courts of the territory of Hawaii." The fifth 
section of the same act provides that "the Constitution, and, except as 
herein otherwise provided, ail the laws of the United States which are 
not locally inapplicable, shall hâve the same force and efïect within the 
said territory as elsewhere in the United States." It is clear that 
under this statute the jurisdiction of this court in a case appealed 
from the District Court of Hawaii sitting as a Circuit Court is the 
same jurisdiction that it has in a case coming from a fédéral Circuit 
Court, and does not extend to the review of a decree where the juris- 
diction of the District Court sitting as a Circuit Court was invoked to 
détermine whether a statute of the territory is in conflict with the 
Constitution of the United States. In such a case sections 5 and 6 
of the judiciary act of March 3, 1891, would be locally applicable to the 
appellate procédure, and, under sections 5 and 86 of the act of April 
30, 1900, hâve the same force and efïect as elsewhere in the United 
States. 

The appeal is therefore dismissed. 



NEW ALBANT WATERWORKS et al. v. LOUIS VILLE BANKING CO. 
(Circuit Court of Appeals, Seventh Circuit January 6, 1903.) 

No. 903. 

1. JUUTSDICTION OF FEDERAI, COURTS— StOCKHOLDBKS' SuITS— COLLTJSION 

The jurisdiction of a fédéral court of a suit in equity by a nonresldent 
stockholder to enjoln an alleged breach of trust by the dlrectors of the 
corporation, or other violation of corporate duty, is not afCeeted by the 
f act that he la actîng In concert with other stockholders, -who are clti- 
zens of the same state as the corporation, or that such stockholders con- 
tribute to the expenses of the suit, where the controUing majorlty in the 
stockholders and dlrectors is opposed to the objects of the suit; and 
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there is therefore no collusion, In the sensé of the statute, or within the 
meanlng of equlty rule 94. 

2. Corporations— Po-wbks—Water Companies. 

A quasi public corporation, such as one organized to supply a munic- 
ipality and its inhabitants with water, can exercise no powers or author- 
ity not expressly conferred by statute, or necessarily implied for the 
purpose of carrying ont the powers expressly granted. 

8. Same— Po-WER TO Lbask Phopbrtt— Indiana Statdtbs. 

The laws of Indiana confer no pcwer upon a water company organ- 
ized to supply water to a clty and its inhabitants to transfer its entire 
property, franchises, and privilèges to another corporation by a sale, or 
a lease for the time it continues to exist as a corporation, and thus in- 
capacltate itself to perfonn the duties for which it was created. 

4. Same. 

The consent of a city to the transfer by a water company of its prop- 
erty and franchises cannot confer power on the company to make the 
transfer, which it does not possess under the statutes of the state. 

fi. Recbivers— Ghounds for Appointment. 

The fact that the board of directors of a corporation exceeded its pow- 
ers in making a lease of ail the property of the corporation does not war- 
rant the appointment of a receiver for the corporation on the granting 
of a preliminary Injunction restraining the carrying of the lease into 
effect, where no other violation of duty or mismanagement of the prop- 
erty is shown. 

tk Appeal— Ordeb Granting Preliminary Injunction— Matters Review- 

ABLB. 

On appeal from an order granting a preliminary injunction, the only 
inquiry is whether the discrétion of the trial court was improvidently 
exercised, and conditions which were not presented to such court, affect- 
ing the scope of the Injunction, cannot bc considered by the appellate 
court. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 

The bill is filed by Louisville Banking Company, a Kentucky corporation, 
as a stockholder of New Albany Waterworks, an Indiana corporation, to set 
aside a lease made by the last-mentioned corporation to the Indiana Water 
Company, also of Indiana, and for injunctional and other relief. The lessor 
and lessee corporations, five of the seven directors of the New Albany Water- 
works (alleged to be acting in concert and collusion), and the city of New 
Albany, are made défendants; four of such director défendants being citizens 
of Illinois, and one a citizen of Indiana. This appeal is from an order, made 
pendente llte, granting an injunction, and appointing a receiver of the prop- 
erty of the New Albany Waterworks. 

The undisputed allégations are substantially thèse: The New Albany Wa- 
terworks was incorporated in 1874 for a period of 50 years, under the General 
Statutes of Indiana; and in 1875 the city of New Albany conferred upon it 
a franchise to construct, operate, and maintain waterworks therein for the 
term of 40 years, under provisions specifled. Waterworks were built and 
operated thereunder contlnuously up to the transfer under tbe lease in ques- 
tion, but dissatisfaction had arisen on the part of the city over failure to 
improve and extend the System, and in référence to the service and supply, 
and the city had recently refused to extend the term of the franchise for that 
reason. The outstanding capital stock of the company is 4,659 shares, of the 
par value of $232,930; and it has a bonded indebtedness of $150,000, secured 
by mortgage upon the property. The Indiana Water Company was organized 
in 1899; and on Jaunary 7, 1901, the city of New Albany adopted an ordi- 
nance authoiizlng tliis company "to construct, establish, acqulre, operate and 
maintain water works" therein, "to continue for the period of thirty-flve years." 
The capital stock of this corporation is $400,000, and a mortgage is oxecuted to 
secure bonds for $350,000; the proceeds to be used for the purposes of the 
corporation. Its expenditures for mains and other work under the ordinance. 
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prior to acqulring the property of the New Albany Waterworks by lease, la 
stated In the blU "not to exceed thlrty thousand dollars," whlle the answer 
States the amount to be sixty thousand dollars. Persons Interested in the 
new Company purchased a controlling interest in the shares of the old Com- 
pany — 2,343 shares of the outstanding 4,659 shares — and made overtures for 
consolidation and exchange of bonds and shares in the new company for 
those of the old, at specifled rates. This faillng, the board of directors of the 
old Company was reorganized, so tbat the five Indivldual défendants became 
members and controUed the board. Thereupon the lease in controversy was 
executed, granting to the Indiana Water Company "Its entire waterworks 
System and plant and appurtenances, and ail franchises and contracts under 
and in pursuance of whlch the business of the lessor" was conducted, for an 
annual rental of $19,250 (of whlch $7,500 was to be paid by the lessee to the 
holders of the bonds outstanding against the lessor for the annual interest, 
and, in case the lessee became the owner of such bonds by payment or ex- 
change, the amount of interest was to be retained by It ont of the rent), "until 
the 9th day of January, 1936" — the date of the expiration of the franchise of 
the lessee. 

The motion to enjoin proceedings under this lease and for a receiver was 
heard upon bill and answers and Yoluminous affidavits and exhibits of records 
In the various matters set forth. 

Edwin B. Smith and S. W. Packard, for appellants. 
Addison C. Harris and F. Winter, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

SEAMAN, District Judge (after stating the facts as above). The 
appellants' objection to jurisdiction of the bill is untenable. It rests 
upon the proposition that the answer charges, without déniai, that 
certain of the minority stockholders of the défendant New Albany 
Waterworks, who are citizens of Indiana, "combined with the ap- 
pellee, a citizen of Kentucky, and caused it to bring the suit" in the 
fédéral court. But in the same connection it is frankly conceded that 
no collusion appears, in the sensé of equity rule 94; that the con- 
trolling maj'ority in the corporation is opposed to the objects sought 
by the bill, and demand upon the directors for action to that end 
would be useless. The right of a single stockholder to sue in equity 
to enjoin violation of the corporate franchise — and in the fédéral 
court when he is a citizen of another state — upheld in the leading 
case of Dodge v. Woolsey, 18 How. 331, 15 L,. Ed. 401, is now well 
established. 5 Rose's Notes, U. S. Reports, 587. In récognition 
of this doctrine, and of its abuse in practice on the part of résident 
T.orporations to institute collusive suits in the name of nonresident 
stockholders for the purpose of obtaining fédéral jurisdiction, and 
"to give efïect to the principles applied" in Hawes v. Oakland, 104 
U. S. 450, 26 L. Ed. 827, to a case thus arising, rule 94 in equity 
was adopted. Quincy v. Steel, 120 U. S. 241, 245, 7 Sup. Ct. 520, 
30 L. Ed. 624. Jurisdiction, therefore, is undeniable, of a stockhold- 
er's bona fide bill to restrain an alleged breach of trust by the di- 
rectors, or other violation of corporate duty. Pollock v. Farmers' 
Loan & Trust Co., 157 U. S. 429, 553, 15 Sup. Ct. 673, 39 L. Ed. 
759. Relief thereunder necessarily opérâtes for the benefit of ail 
stockholders who hâve like interests. With a right of action thus 
existing individually, however, the fact that other minority stockhold- 
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ers are equally interested in the resuit does not affect jurisdiction of 
the bill, nor require their présence as parties. Neither the fact of 
citizenship of the other stockholders, majority or minority, nor of 
their attitude to the controversy, by contribution or otherwise, is 
material to relief under the bill, if the management of the corpora- 
tion is adverse to the objects of the bill, and is not in collusion with 
the complainant in any sensé. The case of Cashman v. Amador & 
Sacramento Canal Co., ii8 U. S. 58, 6 Sup. Ct. 926, 30 L. Ed. 72, 
cited in support of this objection, is plainly distinguishable. As 
there held, the "dispute or controversy" was "really and substantially" 
one between a county and citizens of the same state; and "the suit 
was originally brought by the county of Sacramento for its own 
benefit," and was carried on at its sole charge, while "the name of 
Cashman was used with his consent," as that of a mère nonresident 
landowner, "because the county could not sue in its own name" in 
the fédéral court. It was the suit of the county with a party plaintifï 
"collusively made," and "for the purpose of creating a case cogniz- 
able" by that court, and thus within the act of March 3, 1875, 18 
Stat. 470, c. 137 [U. S. Comp. St. 1901, p. 511, § 5]. The utmost 
that may be inferred from the allégations in the présent case of com- 
bination with the Indiana stockholders is that they induced the com- 
plainant to file the bill, and are contributors to the expense. Con- 
ceding this, the suit is not collusive, in the sensé of either statute or 
rule, and is within the jurisdiction of the trial court. 

Upon the merits, the main question, if not the only one involved, 
is whether the lease in controversy is ultra vires. Both parties to 
the lease are corporations organized to supply the city of New Albany 
with water, under the General Statutes of Indiana, which provide 
for incorporating manufacturing and mining companies, including 
companies "to supply any city or village with water." Burns' Rev. 
St. Ind. 1901, c. 38. When the lease was executed, the New Albany 
Waterworks, lessor, owned and operated, under an ordinance of the 
city of New Albany, the only System of waterworks which was then 
completed for such supply ; and the Indiana Water Company, lessee, 
recently incorporated, and authorized by ordinance of the city to "con- 
struct or establish, acquire and maintain waterworks" therein, had en- 
tered upon the construction of a rival System. The term of the lease 
covered the unexpired term of the lessor's corporate franchise (and 
extended several years beyond), and the grant was specified as the 
"entire waterworks system and plant and appurtenances and ail fran- 
chises and contracts under and in pursuance of which the business 
of the lessor" was conducted. In other words, the conveyance, if 
valid, deprives the lessor company of ail its property and means, 
acquired for the purposes for which it was incorporated, and essen- 
tial to the fulfillment of those purposes ; transferring the entire use, 
and delegating performance of the duties to the lessee company. 
While the charter rights were retained, they were useless for the pur- 
poses of the grant when the plant and privilèges were gone. If the 
transaction thus stated is beyond the scope of its corporate powers, 
the injunction was rightly granted, irrespective of the contentions 
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on one side and the other of benefit or injury to the minority stock- 
holders, or .of the duty which the directors owed to them. 

The corporation was organized under the General Statutes ot the 
State for a public purpose — ^to supply water to a municipality and its 
inhabitants — and was thus a quasi public corporation; uniformly 
so recognized by the authorities. So created, the corporation can 
exercise no power or authority which is not expressly conferred by 
the statute, or necessarily implied for the purpose of carrying eut 
the powers expressly granted. This gênerai doctrine is indisputable, 
and the following citations are sufïîcient for its application to the 
case at bar: Thomas v. Railroad Company, loi U. S. 71, 82, 25 L. 
Ed. 950; Branch v. Jesup, 106 U. S. 468, 478, i Sup. Ct. 495, 27 L. 
Ed. 279; Pennsylvania R. Co. v. St. Louis, Alton & Terre Haute 
R. Co., 118 U. S. 290, 309, 6 Sup. Ct, 1094, 30 I* Ed. 83; Central 
Transportation Co. v. Pullman's Palace Car Co., 139 U. S. 24, 48; 
II Sup. Ct. 478, 35 L. Ed. 55; East St. Louis Connecting Ry. Co. v. 
Jarvis, 34 C. C. A. 639, 92 Fed. 735, 744; Eel River R. Co. v. State 
ex rel., etc., 155 Ind. 433, 457, 57 N. E. 388, and cases cited. Without 
législative assent, therefore, the corporation cannot transfer to an- 
other, "while it continues to exist as a corporation," its entire prop- 
erty and privilèges, by sale or lease, and thus "abnegate the perform- 
ance of the duties to the public, imposed upon it by its charter as 
the considération for the grant of its franchise" ; and no assent can 
be presumed "unless unequivocally expressed or necessarily to be 
implied in the terms of the grant." Central Transportation Co. v. 
Pullman's Palace Car Co., supra. Express authority for this lease 
is not contained in the statute, nor is its existence claimed, and we 
are of opinion that no implied authority arises out of either of the 
provisions , called to our attention on that behalf. Counsel for the 
appellants contends that such power is implied in the gênerai provi- 
sions conferring authority (i) "to take, hold and convey so much 
real estate as may be necessary to carry on their business" ; and (2) 
to borrow money for corporate purposes, and mortgage its property 
and franchises as security. But thèse usual charter provisions are 
plainly inapplicable, and so expressly held in the several cases above 
cited. The only other statutory authority which is invoked in sup- 
port of the lease is a gênerai act of March 11, 1895 (2 Burns' Rev. 
St. Ind. 1901, § 3424; Thornton's Rev. St. 1897, § 3491). The con- 
tention is that this "is an express provision" authdrizing such cor- 
porations "to consolidate, if they wish to," and that power to lease 
for that object is granted by implication; citing Branch v. Jesup, 
106 U. S. 468, 478, I Sup. Ct. 495, 27 L. Ed. 279. This proposition, 
however, is fatally defective in its premises, as the statute referred 
to neither grants nor implies gênerai authority for the consolidation 
of corporations. It provides alone for the payment of fées by cor- 
porations organized under the laws of the state, including those form- 
ed by consolidation, and, to that end, requires that duplicates of 
the articles of incorporation or of consolidation be filed with the Sec- 
retary of State. In référence to Consolidated corporations, it merely 
recognizes that consolidations are authorized in spécifie instances — 
for example, in certain railroad consolidations in Indiana — and that 
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such "consolidation is but a new corporation formed out of two or 
inore existing corporations." Chicago & Eastern 111. R. Co. v. State, 
153 Ind. 134, 51 N. E. 924, 926. In the case cited, and in a prior 
case, under the earlier statute (State v. Same Company, 145 Ind. 229, 
43 N. E. 226), the act is thus construed, and no other view is tenable. 
So an other Indiana statute, providing for the collection of revenue 
from the lessee of a leased railroad, was construed in Pennsylvania 
R. Co. V. St. Louis, Alton & Terre Haute R. Co., ii8 U. S. 311. 6 
Sup. Ct. 1094, 30 L. Ed. 83, neither to imply that the lease in ques- 
tion was "authorized by law," nor to "give sanction to or create such 
law." 

The final contention in aid of the lease rests on the alleged assent 
thereto on the part of the city of New Albany, through the terms 
of its ordinance granting to the lessee company the right "to con- 
struct, establish, acquire, operate and maintain waterworks," and 
providing for the location of hydrants "at or within fifty feet of those 
points where fire hydrants are now situated." Assuming, however, 
that the arrangement thus appears to be approved by the municipality, 
such fact does not touch the issue, which is one of inhérent power, 
and not of expediency. The corporation is created by the state, and 
not by the municipality. While the latter may grant privilèges to 
the corporation which are within their respective powers derived 
from the state, it can confer no authority upon the corporation to 
transcend those powers. The ordinance, therefore, is without force 
as authority for the lease; and other questions afïecting its ap- 
plicability in any view to the lessor company do not require consid- 
ération. 

Finding no support for the lease, we are of opinion that the order 
appealed from, in so far as it grants an injunction pendente lite, was 
not erroneous. 

On the remaining question of the appointment of a receiver, we 
are not satisfied that such intervention is necessary. Under the prés- 
ent board of directors, up to the making of the lease, the business 
raethods of the corporation were reformed, and the afïairs were man- 
aged in the interest of ail concerned. With the lease set aside, and 
proceedings thereunder enjoined, it cannot be presumed that they 
will mismanage or act otherwise than in conformity with the order. 
No violation of duty appears, except in the attempt to consolidate 
the corporations through the lease, and the sole fact of the unauthor- 
ized action of the directors in that instance is not deemed sufficient 
cause to take the property out of their management, which is other- 
wise unobjectionable. 

The order is aiïàrmed as to the injunction, and reversed as to the 
appointment of receiver, without costs. 

On Pétition for Rehearing. 
(April 14, 1903.) 

The appellants urge a rehearing upon two propositions : (i) That 
the opinion affirming the injunctional order does not recognize the 
doctrine upheld by the Suprême Court of Indiana of the implied 
powers of municipalities to adopt appropriate means for furnishing 
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a supply of water ; and (2) that the injunction "îs too broad, and 
ought to be modified by this court." In référence to the first proposi- 
tion, it is sufficient to remark that it was fully presented in the ap- 
pellants' reply brief, and the argument and authorities cited there- 
upon were considered, and were deemed inapplicable, for reasons 
stated in the opinion. The second proposition raises no reviewable 
question which was not considered by us. The only inquiry on re- 
view was whether the discrétion of the trial court was improvidently 
exercised in granting the injunction (Welsbach Light Company v. 
Gosmopolitan Incandescent Light Company, 43 C. C. A. 418, 104 
Fed. 83, 85 ; F. C. Austin Manufacturing Company v. The American 
Wellworks [C. C. A.] 121 Fed. 76), and the solution rests alone upon 
the case there made. Conditions which were not presented to the 
trial court cannot be considered on appeal, and this view necessarily 
excludes those arising out of the supersedeas order pending appeal. 
Their considération is for the trial court, upon proper application, 
and the injunctional order is there subject to such modification or 
other relief, not inconsistent with the opinion herein, as changed 
conditions or new facts may justify. 
The pétition for a rehearing is denied. 
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(Circuit Court of Appeals, Nlnth arcult. May 4, 1903.) 

No. 873. 

1. Motion for Nonsdit— Waiver op Exception. 

An exception to an order overruling a motion for a nonsuit Is walved 
by the subséquent Introduction of évidence by défendant. 

8. QUIBTING TiTLE— TiTLK TO SUPPORT SUIT — ALASKA CODE. 

In the courts of Alaska, where by statute (Act June 6, 1900, 31 Stat. 
333, c. 786) the distinction between actions at law and sults in equlty la 
abollshed and a single fonn of action Is provided for, the rule of the 
fédéral courts In equlty, requiring both the légal and équitable tltle to 
support a suit to quiet tltle, is not applicable. 
8. Samb— Mining Claims— Posbbssory Titlb. 

TJnder section 475, Code Alaska (Act June 6, 1900, 31 Stat. 410, c. 786), 
providing that any person in possession of real property may maintain 
an action of an équitable nature agalnst another who claims an estate 
or interest thereln adverse to hlm for the purpose of determining such 
clalm, and Rev. St. § 910 [U. S. Comp. St. 1901, p. 679], which provides 
that no possessory action for the recovery of any mlning tltle shall be 
affected by the fact that the paramount tltle to the land is in the United 
States, but each case shall be adjudged by the law of possession, one in 
possession of a'mining clalm In Alaska under a valld location has such 
tltle as wlU support an action to qulèt tltle agalnst an adverse claimant. 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska. 

Winn & Shackleford, J. Ç. Campbell, W. H. Metson, and R. W. 
Campbell, for appellants. 
Alfred Sutro, for appellee. 

Before GILBERT, ROSS, and MORROW, Circyit Judges. 
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ROSS, Circuit Judge. This action was brought in the United 
States District Court for the District of Alaska, Division No. i, by 
the appellee as plaintiff, to quiet its alleged title to the Viola placer 
mining claim, located on the Chisna river, Alaska, and to enjoin the 
appellants from entering thereon. In its complaint the plaintiff allèges 
that it is, and that for more than 20 months then last past it and its 
grantors hâve been, in the possession and entitled to the possession 
of the claim, specifically describing it, which is of the value of $100,000 
for the gold and other precious metals contained in it; that the de- 
fendants claim an estate or interest in the claim adverse to the plaintiff, 
which estate or interest so claimed is without right, but in pursuance 
of which the défendants are preparing to enter upon the claim and 
carry off the gold therefrom. The appellants (défendants below) put 
in issue the averments of the complaint, and set up in themselves the 
right to the possession of the claim by reason of a location thereof, 
to which answer the plaintiff fîled a reply, and upon the issues thus 
made a trial was had before the court and a jury. The jury rendered 
a gênerai and spécial verdict in favor of the plaintiff, which verdict 
was accepted, approved, and adopted by the court as its own, and the 
court added thèse further findings, to wit : 

"(1) That Frederick Quint, tlie plaintiff's grantor, entered into the pos- 
session of the Viola placer claim and premises described In the complaint on 
or about the 22d day of July, 1899, then and there maklng a valid location 
of said placer claim in accordance with the laws governing the manner of 
making and appropriating mining locations on minerai lands upon the un- 
claimed public domain in the district of Alaska. (2) That the said Frederick 
Quint, plaintiff's grantor, for a valuable considération, delivered to plaintiff 
the possession of the said Viola placer mining claim, under and by the written 
contract with plaintiff dated January 8, 1900, and plaintiff has ever since re- 
mained in the possession of the same, or the greater part thereof, and is 
lawfully in the possession of the same, and entitled to hold said placer claim 
as against the said défendants and eaeh of them, or others holding under 
them or each of them." 

A decree was accordingly entered in favor of the plaintiff, from 
which the défendants brought the présent appeal. 

During the trial the court admitted in évidence, over the objections 
and exceptions of the défendants, a contract from Quint to the plain- 
tiff of the mining claim in question, and a deed executed by Quint to 
the plaintiff in pursuance of such contract, which deed, however, was 
executed subséquent to the commencement of the action. The con- 
tract is as follows: 

"This instrument, made and entered Into by and between Frederick Quint, 
party of the flrst part, and the Ohisna Mining and Improvement Company, 
a corporation, party of the second part, witnesseth as follows: Whereas, the 
said party of the flrst part, by a certain contract heretofore executed and 
delivered, has agreed to sell, assign, transfer and convey to G. C. Hazalet 
and A. J. Meals the placer mining claim hereinafter described, for value re- 
ceived, and for certain considérations expressed in said contract, which con- 
tract has been duly assigned to the said party of the second part, Chisna 
Mining and Improvement Company, now, therefore, in considération of the 
said contract, and of a valuable considération to me In hand paid by the 
said party of the second part, I, the said party of the flrst part, hereby sell 
to the said party of the second part, the placer mining claim hereinafter de- 
scribed, and I do hereby agrée to exécute a lawful deed or deeds conveying 
said property to the said party of the second part, and to place the said deed 
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In the handâ of G. 0. Hazalet to be held by Mm lu escrow and to be by him 
dellvered to the said party of the second part, Chlsna Mining and Improve- 
ment Company at any time on or after the flrst day of May, 1900; provided 
on sald flrst day of May, 1900, the sald party of the second part has on his 
part performed the terms and conditions of the above mentioned contract and 
required therein to be performed by said G. C. Hazalet and A. J. Meals, theii- 
helrs and assigns, in so far as said terms and conditions are subject to be 
performed prior to the sald flrst day of May, 1900," 

— Describing the daim in question, which contract was signed by the 
party of the first part, and duly acknowledged by him, on the 8th 
day of January, 1900. 

The points relied upon by the appellants are stated by them, in sub- 
stance, as follows : That the court erred in admitting in évidence the 
contract and deed mentioned, in denying the défendants' motion for a 
nonsuit, and in entering the decree. 

The contract was plainly admissible, for it was évidence of the right 
under which the plaintifï entered into and held possession of the min- 
ing claini in controversy. Conceding that the deed executed in pur- 
suance of the contract was erroneously admitted, upon the ground that 
it was not executed until àfter the commencement of the action, the 
error, if any, was unimportant if the plaintiflf's possession under the 
contract from the original locator of the claim conferred upon it such 
a title or interest therein as entitled it to maintain the action. Morton 
v. Folger, 15 Cal. 275, 283. 

The exception of the défendants to the order overruling their mo- 
tion for a nonsuit was followed by évidence on their part in défense 
of the action, which waived the exception,, and precluded their assign- 
ing the ruling for error, even if the motion be regarded as appropriate 
to the nature of the action. Union Pacific Railroad Company v. Dan- 
iels, 152 U. S. 684, 687, 14 Sup. Ct. 756, 38 L. Ed. 597; Columbia & 
Puget Sound Railroad v. Hawthorne,.l44 U. S. 202, 12 Sup. Ct. 591, 
36 L. Ed. 405; Union Pacific Railroad Company v. Callaghan, 161 
U. S. 91, 95, 16 Sup. Ct. 493, 40 L. Ed. 628. 

The remaining point présents the onîy real question in the case, 
which is whether the plaintiff showed sufficient title or interest in the 
property in question to maintain the action. No one questions that 
in an ofdinary suit in equity in a fédéral court, to quiet title, the 
complainant must show a légal as well as an équitable title, and 
such is the efïect of many of the décisions cited by counsel. But the 
case hère is governed by différent considérations ; for, in the first 
place, the statute of Alaska (Act June 6, 1900, 31 Stat. 333, 334, c. 
786) expressly provides that "the distinction between actions at law 
and suits in equity and the forms of ail such actions and suits are abol- 
ished, and there shall be but one form of action for the enforcement or 
protection of private rights and the redress or prévention of private 
wrongs, which is denominated a civil action." In the second place,, 
it is expressly provided by section 910 of thè Revised Statutes [U. S. 
Comp. St. 1901, p, 679] that "no possessory action between persons 
in any court of the; United States for the recovery of any mining title 
or for damages to any such title, shall be afïected by the fact that the 
paramount title to the land in which such mines lie is in the United 
States, bût èach case shall be adjudged by the law of possession."' 
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And, in the third place, by section 475 of the Alaska Code ît is de- 
clared that "any person in possession by himself or his tenant of real 
property, may maintain an action of an équitable nature against an- 
other who claims an estate or interest therein adverse to him, for 
the purpose of determining such claim, estate, or interest." Act June 
6, 1900, 31 Stat. 410, c. 786. 

Under such statutory provisions, it is clear that one who first makes 
a valid location of a mining claim and enters into its possession ac- 
quiresa title thereto, not, it is true, the légal title, which remains in 
the United States until conveyed by it, but such a title as the laws of 
the United States recognize and will protect, as against an intruder 
such as the évidence embodied in the record shows the défendants in 
the présent case to hâve been. And décisions to this efïect are suf- 
ficiently numerous, we think, to put an end to the question. Thus, 
in the case of Parley's Park Silver Mining Company v. Kerr, 130 U. S. 
256, 9 Sup. Ct. 511, 32 L. Ed. 906, which was an action brought in the 
District Court of the territory of Utah, founded upon a statute of the 
then territory of Utah substantially and almost exactly the same as 
section 475 of the Alaska Code, the Utah statute reading as foUows : 
"An action may be brought by any person in possession by himself 
or his tenant of real property, against any person who claims an estate 
or interest therein adverse to him, for the purpose of determining such 
adverse claim, estate, or interest" — ^the court stated the pleadings of 
the parties as follows: 

"The complaint sets forth the cause of action In the very terms of thls 
section, alleging, In efCect, that the plaIntifC is owner, subject only to the 
paramount title of the United States, and in possession of the lands In ques- 
tion; that the défendant claims an adverse interest or estate therein; that 
the said claim is wlthout légal and équitable foundation and void; and that 
it is a cloTid on plaintiff's title, embarrasses him in the use and disposition 
of the property, and dépréciâtes its value. Therefore he prays (1) that the 
défendant may be required to set forth the nature of his claim, and that ail 
adverse claims of the défendant may be determined by a decree of the court; 
(2) that by said decree it be adjudged that the défendant has no Interest or 
estate whatever in said land, and that the title of the plaintiff Is valld and 
good; (3) that the défendant be enjolned against asserting any adverse title 
to said land or premises. The défendant in his answer dénies the plaintlfCs 
ownershlp and possession, and sets up a paramount title in himself based 
upon a patent to him from the United States embraclng the land in question." 

After so stating the issues the court said : 

"The first issue to be determined is whether the complaint is sufiicient to 
authorize the admission cf évidence impeaching the validity of a patent or 
to Bustain a judgment annulling it. This question was directly presented in 
the case of Ely v. New Mexico & Arizona Railroad Co. (recently decided by 
thls court) 129 U. S. 291, 9 Sup. Ct. 293, 32 L. Ed. 688. That was an action 
commenced In a territorial court under the statutes of that territory, almost 
literally the same as the statutes of Utah under which thls action arose, and 
the prayer for relief was precisely the same In both complalnts. The court 
held in that case that the rule in force in the Circuit and District Courts of 
the United States, that a bill in equity to quiet title or remove clouds must 
show a légal and équitable title In the plaintifC, and set forth the facts and 
circumstances upon which he relies for relief, does not apply to an action In 
the territorial court founded upon territorial statutes which unité légal and 
équitable remédies in one form of action. The complaint in the présent case, 
-u compllance with the practlce act of Utah territory, states In concise lan- 
e'ifige the two ultlmate facts upon which the claim for relief dépends, that 
122 F.— 50 
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thé plalntiff ié In possession of the property, and that the défendant clalms 
^n Interest or estate therejn adverse to him. TUese are sufflcient to require 
the nature and character of the adverse clalin on the part of the défendant 
to be set up, Inqulred Intb, and Judicially determlned, and the question of 
tltle flnally settled." 

The case of Pralus v. Pacific G. & S. M. Co., 35 Cal. 30, was an ac- 
tion to quiet title to a quartz mining daim upon the public lands, and 
the court there said: 

"The plaintiffs, as appears by the complaint, claim only a possessory tltle 
in or upon the publie lands of the United States, and the flrst question pre- 
sented Is whether such a claim or title is sufflcient to authorize an action 
by the party in possession under the samé to détermine the adverse title or 
claim of a party out of possession. This bas been frequently decided by this 
court in the affirmative, and we think correctly. Merced Mining Company 
V. Fremont, 7 Cal. 319, 68 Am. Dec. 262; Smith v. Brannan, ,13 Cal. 107; 
Boggs V. Merced Mining Company, 14 Cal. 279; Cttftis v. Sutter, 15 Cal. 259; 
Head v. Fordyce, 17 Cal. 149." 

The case of the Niagara Consolidated Gold Mining Company v. 
The Bunker Hill Consolidated Gold Mining Company, 59 Cal. 612, 
was an action to quiet title to certain mining ground in which the 
plaintiff recovered judgment. The case was taken to the Suprême 
Court on three bills of exceptions, and in the course of its opinion the 
court said: 

"The thlrd bill of exceptions présents tviro or three points, the first of 
which relates to the admission in évidence of the deed under which plaintiff 
claimed to hâve derived its title. The deed did not describe the land in 
dispute, and was therefore Inadmissible as a muniment of title. But the 
plaintifC's rlght to the property did not dépend upon the deed, and was as 
good witiiout It as wlth it. The title was purely a possessory one, and the 
plaintiff, having' proven ' possession of the mining ground, made out ail the 
title required by the law to ëntitle it to the relief demanded. The admission 
of the deed in évidence did not, therefore, injure the défendant In any pos- 
sible mariner." 

In Benson Mining Co. v. Alta Mining Co., 145 U. S. 428, 430, 12 
Sup. Ct. 877, 36 L. Ed. 762, the Suprême Court quotes with approval 
this language of the Secretary of the Interior : 

"At the outset it is proper to remark that by the mining laws of the TJnited 
States three distinct classes of titles are created, viz.: (1) Title In fee simple; 
(2) title by- possession; (3) the complète équitable title. The flrst vests in 
the grantee of the government an indefeasible title, while the second vests 
a title in the nature of an easement only. The flrst, being an absolute grant 
by purchase and patent wlthout condition, is not defeasible; while the second, 
being a mère right of possession and enjoyment of profits without purchase 
and upon condition, may be defeated at any time by the failure of the party 
in possession to comply with the condition, viz., to perform the labor or make 
the annual improvements required by the statute. The équitable tltle accrues 
immediately upon purchase, for the entry entitles the purchaser to a patent, 
and the right to a patent, once vested, is équivalent to a patent issued." 

See, ?ilso, Crown Point Gold Mining Co, v. Crismon (Or.) 65 Pac. 
87 ; Wilson v. Triumph Consolidated Mining Co. (Utah) 56 Pac. 300, 
75 Am. St. Rep, 718; Aurora Hill Con. Min. Co. v. 85 Min. Co. 
(C. C.) 34 Fed. 515; Lindley on Mines, § 535. 

The judgment is afïirmed. 
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PYLB, Sheriff, V. BRBNNBMAN. 

(Circuit Court of Appeals, Fourth Circuit. May 5, 1903.) 

No. 465, 

1. Taxation— Bank Dbposit— Sitcs. 

A deposit in a bank to' the crédit of tlie depositor, and subject to hls 
check, is a debt, and not property, and Its situs for the purpose of taxa- 
tion is in the state of the depositor's domicile. 

2. Samk— Eqdity Jdrisdiction— Enjoining Collection op Illégal Tax. 

A court of equity bas jurisdiction to enjoin the collection of an Illégal 
tax where the person against whom it is assessed bas no adéquate rem- 
edy at law, as under the laws of West Virginia, where he is compelled 
to submit to tbe décision of a spécial tribunal, wbose décisions are not 
subject to judlcial review, and where, if he pays the tax under protest, 
it ean only be recovered back by separate actions against each of the 
munieipalities ainong whom it is distributed, and as to so much as is 
coUected for state purposes he would be without remedy. 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia. 

This is a bill in equity brought by the appellee, Louis A. Brenneman, against 
Stephen G. Pyle, sheriff of Tyler county, W. Va., to restrain the collection 
of certain taxes assessed against Brenneman by the authorities of said 
county, and which were sought to be coUected by the appellant as sheriff. 
For the year beginning April 1, 1900, Brenneman was arbitrarily assessed 
upon the Personal property books of ïyler county, W. Va., for taxes upon 
the sum of $250,000, alleged to be on deposit to his crédit in the Farmers' 
& Producers' National Bank and the First National Bank of Sistersville, 
both in the town of Sistersville, in Tyler county. The total amount of tax 
assessed against Brenneman on the said deposits, and sought to be coUected 
from him, is $5,626; and there was a further tax of $115.32 on land in Sis- 
tersville valued at $5,125 included in the said assessment. The appeUant, 
Pyle, had the tax bill In hand for collection, and was proceeding, by process 
of garnishment, to compel the banks named to pay to him the amount of 
said taxes; and thereupon, on the 12th of April, 1901, Brenneman filed his 
bill of eomplaint in the circuit court of the United States for the Northern 
District of West Virginia, praying for injunction. In substance, the bill of 
eomplaint sets forth that on the Ist of April, 1900, the beginning of the tax- 
ing year under the laws of the state of West Virginia, Brenneman was not 
a citizen of the said state, but was a citizen and résident of the state of 
Pennsylvania, and that the money which he had deposited in the two banks 
named, subject to his check, was not taxable in West Virginia; that he did 
not hâve the sum of $250,000 on deposit in the banks at the time, but that 
he did hâve deposited to his crédit and subject to his check in the Farmers' 
& Producers' National Bank the sum of $105,514.13, and in the First Na- 
tional Bank of SistersviUe $1,206.97, making together the sum of $106,721.10. 
The bill further allèges, in substance, that the said assessment was not 
made upon property returned by the complalnant for taxation, but was made 
arbitrarily, without the consent of complainant, and without warrant of law. 
The bill of eomplaint was subsequently amended, and demurrers were flled, 
which were overruled; and on the 27 th of February, 1902, Pyle filed an an- 
swer, in which he states that préviens to the 19th of March, 1900, complain- 
ant had been a résident, for several years, of Tyler county, W. Va., and 
dénies that on the 19th of March, 1900, he removed from the state of West 
Virginia to the state of Pennsylvania, with the intention of becoming a cit- 
izen of the latter state. The answer admits that Brenneman was assessed 
for the year beginning April 1, 1900, upon the Personal property books of 
Tyler county, for the sum of $250,000 Personal property, and for the sum of 
$5,125 on land in Sistersville; the aggregate amount of the tax on both being 
$5,741.32. The answer dénies the illegality of the assessment, and avers 
that the property was subject to taxation, and that the tax is légal. In the 
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testlmony It Is shown that the amoimt of money which Brenneman had oa 
deposlt in the two banks In SlstersylUe was as stated by hlm, and that the 
two amounts named stood to hls crédit in the banks the Ist of April, 1900, 
subject to hls cheek. Brenneman himself testifled that on the 19th of March, 
1900, he removed from West Virginia to Pennsylvania, and established a 
domicile there, and bas since been a citizen and résident of that state. There 
was some other évidence to corroborate this testimony, and none to contradict 
it. The Circuit Court granted the prayer of complainant, and entered a de- 
cree for injunction, and Pyle appealed to this court. 

W. N. Miller, for appellant. 
T. P. Jacobs, for appellee. 

Before GOFF, Circuit Judge, and PURNELL and BOYD. District 
Judges. 

BOYD, District Judge (after stating the facts). It was admitted 
that this assessment was made by the authorities of Tyler county 
arbitrarily and without the consent of the complainant, and he has 
therefore waived no légal right to contest it. There was nothing in 
the évidence taken in the case to controvert the testimony of Bren- 
neman that he was on the ist of April, 1900, a citizen and résident 
of the state of Pennsylvania. Upon his examination he stated that 
prior to that time he had sold out his oil property in West Virginia, 
had shipped part of his personal efifects, and on the ipth of March, 
1900, had abandoned his résidence in Tyler county, \V. Va., and had 
become a citizen and résident of Pennsylvania; res.ting awhile at 
Titusville, and latterly at Pittsburg. Other testimonj and circum- 
stances were corroboratory of this statement. The ju«\ge in circuit 
was therefore, in our opinion, fully warranted in treatng the non- 
residence of the complainant as a fact established. The principles of 
law relating to domicile are well settled, that, when one domicile is 
definitely abandoned and another selected, the change takes place. 
The length of time intervening is not material. "A change of domi- 
cile is consummated when one leaves the state where he has hitherto 
resided, avowing his intention not to return, and enters another state, 
intending to permanently settle there." Bradley v. Lowry, Speer, 
Eq. I, 39 Am. Dec. 142. This is an elementary principle, and au- 
thorities in support of it are so numeroUs and harmonious that it is 
not deemed necessary to cite them hère. This question being elim- 
inated, it only remains to be considered whether or not Brenneman's 
deposits, subject to his check, in the banks at Sistersville, in Tyler 
county, are liable to personal property tax under the laws of the 
state of West Virginia, and whether the powers of a court of equity 
can properly be invoked, under the circumstances of the case, for 
his relief. 

In dealing with the first question, it is necessary to détermine the 
character of the property upon which the assessment is based. Is 
it tangible, personal property, of concrète form, such as to be tax- 
able wherever found, or is it a crédit — a debt due by the banks to the 
depositor — which has its situs at the domicile of the creditor ? A 
deposit in bank to the crédit of the depositor, and subject to his 
check, is not a bailment. It is a loan. The depositor does not re- 
tain a property in any particular funds, but the money which he 
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deposits goes into the funds of the bank. The bank owes him 
the amount, and the relation of debtor and créditer is created by 
the transaction. Morse on Banks & Banking, vol. I, § 289 ; Ani. & 
Eng. Enc. Law, vol. 2, p. 93. This is the law as it is declared by 
both the fédéral and the state courts in this country, and in obédience 
to it we hold that the deposits of Brenneman in the banks of Sisters- 
ville are debts due him by the banks, and that the situs of the prop- 
erty is the domicile of the creditor. "It is undoubtedly true that 
the actual situs of personal property which has a visible and tangible 
existence, and not the domicile of its owner, will in many cases dé- 
termine the State in which it may be taxed. * * * But other 
Personal property, consisting of mortgages and debts generally, has 
no situs independent of the domicile of the owner. * * *" Case 
of the Taxation of Foreign-Held Bonds, 15 Wall. 300, 21 L. Ed. 179. 
"The gênerai rule is that debts follow the person of the creditor, and 
are to be taxed at his domicile." Am. & Eng. Enc. Law. vol. 25, p. 
146. "A nonresident creditor of a state cannot be said to be, in 
virtue of a debt which a résident owes him, owner of property within 
its limits. The crédit is not within the state's jurisdiction, and no 
value to the debtor, and is not property within the state, but property 
of the creditor, taxable at his place of résidence." Liverpool & Lon- 
don & Globe Insurance Co. v. Board of Assessors (La.) 11 South. 
91, 16 L. R. A. 56. "For the purposes of taxation a debt has its 
situs at the résidence of the creditor, and may be taxed there." Kirt- 
land V. Hotchkiss, 100 U. S. 491, 25 L. Ed. 558. "Debts are not 
property. A nonresident creditor of a city cannot be said to be, by 
virtue of a debt which it owes him, a holder of property within its 
limits." Murray v. Charleston, 96 U. S. 432, 24 L. Ed. 760. 

Diverse citizenship and the amount involved in this case give the 
Circuit Court of the United States jurisdiction. This being so, is 
it the province of the court, sitting as a court of equity, to entertain 
complainant's bill, and grant the relief prayed for? It is true that a 
court of equity will not interfère to restrain the collection of taxes, 
ordinarily, on the ground that the tax is erroneous or illégal. This 
rule is based upon the reasonable ground that the exercise of such 
powers by the courts of equity may resuit in stopping the collection 
of taxes, to the extent of destroying the means of carrying on the 
government ; but there are exceptions where there are spécial cir- 
cumstances bringing the case under some recognized head of equity 
jurisdiction, such as that the enforcement of the tax would lead to 
a multiplicity of suits or produce irréparable injury, or where there 
is not a full, complète, and adéquate remedy at law. The statute of 
West Virginia provides that any person claiming to be aggrieved by 
an assessment on property for taxes may apply for relief to the 
court of the county in which the assessment is made, and, if the 
county court refuse to make the correction asked for, the appli- 
cant may hâve the évidence taken thereon certified by the county 
court, and an appeal may be taken, as in other cases, from the 
order of refusai, to the circuit court of the county. The Suprême 
Court of West Virginia, in the case of P., C. & St. L. Ry. Co. v. 
The Board of Public Works, 28 W. Va. 264, has interpreted the 
meaning of the appeal provided for as above stated, and has said; 
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"Under our Constitution the Suprême Oonrt of Appeals of the state bas no 
power to revlew, by writ of error or appeal, the décisions or orders of tlie 
inferior tribunals, offlcers, or parties as to matters whicli are simply admin- 
istrative, executive, or législative, and not strictly judicial. In tlieir nature, 
except vehere such power may be especially conferred by tbe Constitution." 

And further in the same case it is held that : 

'Thèse authorities establish beyond the proprlety of controversy that the 
action and décision of a designated offlcer or board, whether the same be a 
court or other body. In reviewing and correcting an assessment of corporate 
or other property for taxation, are no more judiciai acts than the acts of the 
offlcer or authority making the original assessment. They also Show that the 
décision or iindlng of such ofBcer or board; even if the same be a court or 
other judicial tribunal, Is not such a Judicial act or judgment as eau be re- 
viewed by à suprême or appellate court possessing judicial powers only, al- 
though the statute may in express terms authorize such appellate court to 
review such flnding or judgment." 

It will thus be seen that under the law of the state there is no 
right of appeal to the highest court in a proceeding to impeach a 
tax assessment for error or illegality, and if the pétition of a claimant 
is denied by the county court, and this action is affirmed by the cir- 
cuit court, there appears to be no further remedy in the courts of 
law of the state. 

At the time this bill was fîled, the sherifï, as tax collector, was 
proceeding by garnishment to compel the banks in which Brenneman's 
deposits were placed to pay the amount of the tax ; and, but for the 
injunction, he would haVe undoubtedly proceeded to make the col- 
lection. In case the taxes had been actually collected from the funds 
in the banks, or if, in order to stop the garnishment proceedings, 
the complainant had paid the same under protest, what would hâve 
been his remedy to right the wrong in collecting from him this illégal 
tax ? He would hâve had none, except to sue for its recovery. This 
brings us to the considération of the question as to how and against 
whom he could hâve brought his suit for recovery. By examination, 
we fînd that the assessment contains items of taxation as follows : 
For state purposes, $625 ; for state free school purposes, $251 ; levy 
for the county of Tyler, $1,250 ; and, under the head of district levy, 
for teaching, $1,125 ; for building, $625 ; for sinking fund, $500 ; 
for interest on bonds, $500; and for the extension of the terms 
of schools'in Sistersville, $750. Now, hère are eight différent levies, 
for as many différent purposes, two of which go to the state of 
West Virginia, one to the county of Tyler, four to the district in 
which the levy is made, and one to Sistersville. This condition would 
necessarily hâve involved a diversity of litigation, and possibly the 
bringing of a number of différent suits to recover back the money 
which had been collected from him improperly. In an effort to 
recover back his money, Brenneman, in the outset, would be con- 
fronted by the law which forbids a suit against the state ; and the 
taxjes collected for state purposes, and which had gone into the 
state treasury, would hâve been beyond his reach, and as to this 
much of his money, at least, he would hâve been divested of the 
same by virtue of an illégal assessment, without a remedy under the 
law. The exhibition of the taxbooks shows nothing erroneous, and 
Brenneman is compelled to resort to other proof to show that the 
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assessment is illégal. For this reason, therefore, this îs a case 
coming within equity jurisdiction. "When illegality or vital defect 
in a tax does not appear on the face of the record, courts of equity 
regard the case as coming within their jurisdiction." Ogden City 
V. Armstrong, i68 U. S. 224, 18 Sup. Ct. 98, 42 L. Ed. 444. 

From the facts in this case, and applying the law as we under- 
stand it, we hold that the Circuit Court of the United States had 
equity jurisdiction of the subject-matter and of the parties. We 
think that the circumstances bring the case under a well-recognized 
head of equity jurisdiction, and that the injunction restraining the 
collection of the tax upon the personal property assessment against 
Brenneman was properly issued. 

We observed that there was included in the injunction the tax of 
$115.32 upon a lot of land located in Sistersville, valued at $5,125. 
This was, no doubt, an oversight. This property is taxable in Tyler 
county at its assessed value, and the injunction should be modified 
in this respect. The case is therefore remanded to the Circuit Court 
for the Northern District of West Virginia, and, with the modifica- 
tion above indicated, the judgment of the said court is affirmed. 



DELAWARE, L. & W. R. CO. v. DEVORE. 

(Circuit Court of Appeals, Second Circuit. Aprll 16, 1903.) 
No. 128. 

1. Railroads— Injdries at Crossing— Contributort Négligence— Evidence 
—Question for .Turt. 

Plaintiff, an infant, was drivlng witti his parents, and approached a 
railroad crossing, at whicli he was injured, after dark. PlaintifE's par- 
ents were unfamiliar with the erossiug, and as they approaçlied had a 
consultation about being near the same. The father pulled the horse 
down to a wallî, andboth father and mother looljed and listened for a 
train, but saw nothing until the horse was on the track, when they were 
suddenly struck by defendant's fast passenger train, which approached 
without ringing the bell, or blowing the whistle, or giving other indi- 
cation thereof. The approach to the crossing wound down a hill, and 
the View of the track was obstructed by bushes, trees, and buildings. 
Before reaching the crossing, the track ran through a deep eut, and the 
évidence as to how far the headlight could be seen from the crossing 
was ccnflicting, but wouid hâve justiiied a flnding that from 74 to 50 
feet from the Inside rail the traclc could be seen for a distance of from 
300 to 443 feet, and that, with the exception of a space of 15 feet be- 
tween points 50 and 65 feet distant from the track, the end of the eut 
could not be seen until a point 37 feet from the rail was reached. Eeld, 
that whether plaintifiC's parents were guilty of contributory négligence 
was for the jury. 

& Samb— Contributort Negmgbnce—Presdmptioks— Instructions. 

Where, in an action for injuries to plaintiff at a railroad crossing at 
night, the court charged that It was the duty of every person traveling 
on the highway to use reasonable care, and not to approach a railroad 
crossing recklessly or heedlessly, but that he must use his faculties, keep 
his eyes and ears open, look in both directions, and take such care 
as a reasonably Intelligent person is required to take under such cir- 
cumstances, and the évidence showed that, though plaintifC's parents 
had exercised due care in approaching the crossing, they might hâve 
falled to see the llghts from the train, and would, therefore, bave been 
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Jnstlfled In Crossing, It was not error for the court to refuse to charge 
that, becanse the llghts of the train were visible prlor to the accident, 
the faet that they were not seen demonstrated or raised a presumption 
of contrlbutory négligence. 

8. Samb— Càre Requiked. 

An instruction, In an action for Injuries at a railroad crossing, tliat 
the law requlres such care and prudence by the railroad company as is 
necessary to protect the lives and llmbs of those who were lawfully on 
the premises of the railroad, and that it Is the duty of every persou 
travellng on a hlghway to exercise reasonable care and caution, and not 
approach a railroad crossing reclilessly or heedlessly, but that he must 
use hls faculties, lieep his eyes and ears open, loolc In both directions, 
and take such care as a reasonably Intelligent person Is required to taive 
in such circumstances, was not objectlonable as imposing a greater de- 
gree of care on the railroad company than on travelers on the hlghway. 

4. Same^Witnèsses — Habmlbss Brkob. 

Where plalntlff's wltnesses in an action for Injuries at a railroad cross- 
ing did not haye equal opportunltles with def endant's wltnesses for Icnow- 
Ing whether the locomotlve's bell was rang and the whistle blown, error. 
If any, in an instruction on such subject, in requiring that the wltnesses 
testifying thereon should hâve equally good opportunltles for observation, 
was not prejudicial to défendant 

5. Samb— Objections to Evidence. 

An objection that a question asl^ed a witness on cross-examination 
was Incompétent and Immaterial was Insufflcient to justify its exclusion 
on the grouud that it was not relevant to any évidence given on the 
witness' direct examinatlon. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Hamilton Odell, for plaintiff in error. 

Walter K. Barton and W. D. Tyndall, for défendant in error. 

Before WALLACE and TOWNSEND, Circuit Judges. 

TOWNSEND, Circuit Judge. Writ of error by défendant from a 
judgment of the United States Circuit Court for the Southern District 
of New York, entered upon a verdict of a jury in favor of the plaintifï 
for damages for injuries sustained while attempting to cross the tracks 
of defendant's railroad. The assignments of error challenge the cor- 
rectness of the action of the trial court in refusing to direct a verdict 
for défendant on the ground of plaintifï's contributory négligence, and 
in submitting to the jury the question of the contributory négligence 
of plaintifï's parents. 

At the time of the accident, November 22, 1892, plaintifï was about 
14 months old, and lived with his parents at Wallpack, N. J. On the 
morning of said day his parents drove with him in a top buggy, with 
a gentle horse, from their home to Belvidere, crossing the defendant's 
railroad in a southwesterly direction at a point known as "Hope Cross- 
ing," the place of the accident. The crossing is at right angles to the 
railroad tracks, which, in this vicinity, run northwest and southeast. 
They started to return home by the same road at about 6 o'clock in the 
evening ; the husband seated on the right side of the buggy, and driv- 
ing; the wife holding the plaintifï in her arms. The night was very 
dark, cloudy, and stormy. It was hailing or sleeting and snowing oc- 
casionally. The wind was blowing hard, striking the buggy at the 
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back. The top of the buggy was partly lowered. Plaintiff's parents 
were not familiar with said crossing. It is doubtful whether either of 
thern had ever been over said road until that morning. Plaintiff's 
mother testified that as they approached the railroad they had a con- 
sultation about being near the crossing they had corne over in the 
morning, and, in conséquence thereof, plaintiff's father pulled the 
horse from a trot down to a walk ; that she looked on either side to 
see whether she could see a train approaching; that they were each 
looking each way, and listening ; that they went slowly on ; that she 
saw nothing until she saw the glittering of something at the horse's 
feet just as they were struck by a railroad train ; and that she heard 
no bell rung or whistle blown, nor any indication of the train at any 
time. The accident occurred at about 23 minutes past 7. The front 
part of the buggy was struck by the engine of one of defendant's 
passenger trains coming from the southeast on the further or north- 
west-bound track. The train was running at the rate of 40 to 50 
miles an hour. Plaintiff's father died as the resuit of the collision. 
The sole testimony as to the fact of the accident and what preceded it 
is that of plaintiff's mother. 

Counsel for défendant contends that upon the facts proved it aflfirm- 
atively appears that the accident was caused by the contributory négli- 
gence of plaintiff's parents, and that, if they had looked, as she testi- 
fied they did, they must hâve seen the lights of the approaching train 
in time to avoid the collision. Counsel, therefore, invokes the appli- 
cation of the rule as stated by the Suprême Court of the United States 
in Northern Pacific Railroad Company v. Freeman, 174 U. S. 379, 17 
Sup. Ct. 763, 43 L. Ed. 1014, that: 

"When It appears that, If proper précautions were taken, they could not 
hâve failed to prove effectuai, the court bas no right to assume, especially in 
face of ail the oral testimony, that such précautions were taken." 

This crossing was a particularly dangerous one. The approach 
winds down a hill, and the view to the southeast is obstructed by 
bushes and a hedge, a house, outbuildings, and trees. The track in 
that direction runs through and is obstructed from view by a long eut, 
which at 1,200 feet from the crossing is 15 feet deep, and ends at a 
point 735 feet from the crossing. There is a conflict of testimony as 
to the distance at which the light of an approaching train could hâve 
been seen on the night in question, but there was évidence from which 
the jury were justified in finding that at distances varying between 
74 feet and 50 feet from the inside rail of the northwest-bound track 
the track could be seen for a distance of only 300 feet to 443 feet; 
that, with the exception of a space of 15 feet between points 50 and 65 
feet distant from said track, the end of said eut could not be seen until 
a point 37 feet from said rail was reachad. In thèse circumstances the 
jury were justified in believing that only a very few seconds could 
hâve elapsed between the moment of the collision and the moment 
when the light from the approaching train could hâve been seen by 
a person who was constantly looking in the direction in which it was 
approaching. The witness did not know that a train was due, or in 
which direction it might be expected. The wind at her back interfered 
with her hearing its approach. At the time when she was looking 
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toward thé southeast, her view might hâve been obstructed by snow, 
or by her husband sitting on her right, or she might reasonably hâve 
been looking in the opposite direction during the brief interval in 
which the Hght was visible. In thèse circumstances the judge would 
not hâve been justified in taking the case from the jury, and assuming, 
as is contended by counsel for défendant, that it was "physically im- 
possible" that plaintiff's parents could hâve looked without seeing the 
train. The case was pecuharly one in which the jury, in view of ail 
the circumstances, should be permitted to détermine whether the pré- 
pondérance of évidence showed contributory négligence on the part 
of plaintifif. 

Varions exceptions were taken to the charge of the court. Thus 
it is assigned as error that the court refused to charge that : 

"If elther Mr. Dévore or Mrs. Dévore could hâve seen the train If they had 
looked, the presumptlon Is that they did not look, and so were négligent." 

"If Mr. Dévore could hâve seen the lights of the train in season for safety, 
the accident Itself demonstrates that he did not look, or that. If he did, he 
ventured upon a hazardous effort to cross In spite of the danger." 

"If Mrs. Dévore could havé seen the lights bf the train in season for safety, 
the accident itself demonstrates that she did not look, or that, If she did, she 
ventured upon a hazardous effort to cross in spite of the danger." 

The court had aiready chàrged the jury as follows : 

"It Is the duty of every person tralveling upon a hlghway to exercise reason- 
able care and caution, and not approach a railroad crosslng reeklessly or 
heedlessly. Sueh a person mpst use the façulties which the Almlghty bas 
given him; must keep his eyes and ears open; must look In both directions; 
and must take such care as a reasonably Intelligent person is requlred to take 
In such circumstances." 

We think, in view of the conditions aiready discussed, that the court 
was not bound to add the foregoing statements to the instructions 
aiready given. Thèse requests assume that, because the Ughts were 
visible prior to the accident, the fact that they were not seen dem- 
onstrated or raised a prèsumption that the witnesses did not exercise 
due care. The évidence, on the contrary, showed that, although the 
witnesses had exercised due care, they might hâve failed to see the 
lights, and would, therefore, hâve been justified in proceeding as they 
did. The légal rule raised by the request was fully and accurately 
stated in the charge of the court, and especially in the portion quoted 
above. 

The seventh assignment of error is as follows: 

"Seventh. The darkness and storm requlred gréa ter watchfulness on the 
part of both Mr. and Mrs. Dévore than if the crosslng had been made In the 
daytime or on a clear nlght." 

Upon this point the court charged as follows : 

"In the case of a railroad company engaged, as it Is necessarily, In a 
hazardous occupation, the law requires such care and prudence as is com- 
mensurate with the danger and with the risks to be assumed. Such care and 
prudence must be taken by the company as are necessary to protect the llves 
and limbs of those, whether servants, employés, or the public generally, who 
are lawf ully upon the premises of the railroad. * * • It is the duty of 
every person travellng upon a hlghway to exercise reasonable care and cau- 
tion, and not approach a railroad crosslng reeklessly or heedlessly. Such a 
person must use the façulties which the Almlghty bas given him; must keep 
Uis eyes and ears open; must look in both directions; and must take such 
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ofire as a reasonably intelligent person is required to take IS such circum- 
stances." 

The argument tipon this point is not so much directed to the 
failure of the court to sufficiently state the obHgation as to watchful- 
ness resting upon plaintiff's parents as to the foregoing statements 
in the charge, which it is claimed impose a greater degree of care 
upon a raih-oad company than upon travelers where the raihvay 
and highway intersect ; while the rule is that their obligations, rights, 
and duties are equal and reciprocal. It is sufficient to say upon 
this point that the statements in the charge as to which this objec- 
tion is now raised were not excepted to. The language of the 
charge as to the obligation of watchfulness in the case of persons 
approaching a crossing, taken in connection with the full review of 
the circumstances of the case, sufficiently informed the jury as to the 
character and degree of care required on such an occasion. 

It is unnecessary to discuss the exceptions to the charge in re- 
gard to the ringing of the bell and blowing of the whistle. The court 
fuily and accurately stated and illustrated the rule and its exceptions. 
The limitations introduced therein that the witnesses should hâve 
had equally good opportunities for observation, even if erroneous, 
could not hâve injured the défendant, for the évidence showed that 
the witnesses for plaintifï did not hâve equal opportunities with the 
witnesses for défendant; and therefore the testimony of the latter, 
under the rule as stated, would be entitled to greater weight. 

On the previous appeal in this case this court said: 

"The request asserts the proposition that positive testimony of witnesses 
Is entitled to more weight than the négative testimony of other witnesses, 
and makes no discrimination in regard to the credibility In other respects of 
the two classes of witnesses. The positive class may impress the triors with 
lack of confidence in their trustworthiness, their disinterestedness, their ac- 
curacy; but the request establishes as a rule of law that positive testimony 
Is entitled to superior crédit whether other things are equal or not, and is, 
we think, a broader rule than a court should be called upon to give to a 
jury, witiout référence to the credibility of the witness in other respects." 
T>. L. & W. K. R. Oo. V. Dévore, 52 0. C. A. 77, 114 Fed. 155, 156. 

The following question was asked of a witness on cross-examina- 
tion: 

"Q. I wiîl read another question: 'I regard Hope Crossing as a dangerous 
crossing. Any one going north, when he gets to the hill, Bmery's house ob- 
structs the view until you get near the track,' and you say 'within 33 feet 
of it before you can see through the eut.' Did you say that?" 

It was objected to on the ground that it was "incompétent and 
immaterial." It was not relevant to any testimony given by the 
witness on his direct testimony, and, if objected to on tliat ground, 
should hâve been excluded. The exception was not properly taken. 

It is unnecessary to discuss the other assignments of error. We 
are satisfied that there was nothing in the charge or refusais to charge 
which would justify a new trial. The charge fully and fairly submit- 
ted to the jury the questions of fact, together with the rules of law 
applicable thereto. 

The judgment is affirmed, with costs. 
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ALLEN B. WRISLET CO. T. lOWA SOAP CO. et al, 

iCIrcult Court of Appeals, Eighth Circuit March 30, 1903.), 

No. 1,794 

1. Tradh-Makk— Geoghaphical Term May not be— "Old Country."» 

Geographieal terms and words in common use to designate a locality, 
a eountry, or a section of a country cànnot be monopollzeâ as trade- 
marks. "Old Country" may not be a teclinical trade-mark. 

2. Sasie— Unfair Compétition — Deceit Basis op. 

The deceit or probable deceit of the ordinary purchaser so tliat he 
buys or probably will buy tlie articles of one manufacturer or veudor 
as those of anotlier is an indispensable élément of a cause of action for 
unfair compétition. 

8. Same— Dbess whioh Distinquishes to Pcechaseb Using Obdinaby Care 
Sdfficient. 

It Is the duty of a manufacturer or vendor to use a name and dress 
for his goods which will enable common purchasers, -who use ordinary 
care to dlsdover whose manufacture or property they are purcbasing, 
to avoid buying his goods as those of his competitors. But he is not re- 
quired to so, distinguish his articles that careless and Indiffèrent buyers 
will know by whom they are made or sold. His competitor has no better 
right to the monopoly of the trade of the négligent and indiffèrent than 
he has. 

4. Same— Use of "Ouh Country's" aqainst "Old Country" Does not Con- 

STITDTB. 

The plalntlfC had establlshed a large and lucrative trade In a superior 
brand of soap which it called and marked "Old Country Soap." The 
défendant made and sold a soap which It called and branded "Our Coun- 
try's Soap." The packages of the two manufacturers were of the same 
size and shape, but the dress of the defendant's product bore the de- 
fendant's name and Its place of manufacture, and was so unlike that of 
the plalntlff that it was not llkely to deceive a common purchaser who 
exercised ordinary care. Eeld, the "se of the term "Our Country" as a 
brand or name for the soap under tuese circumstances did not coustitute 
unfair compétition. 
(Syllabus by the Court) 

Appeal from the Circuit Court of the United States for the South- 
ern District of lowa. 

Taylor E. Brown (C. Clarence Poole and Wm. J. Roberts, on the 
brief), for appellant. 

W. E. Blake, for appellees. 

Before CALDWELL, SANBORN, and THAYER, Circuit 
Judges. 

SANBORN, :Circuit Judge. The complainant, Allen B. Wrisley 
Company, a corporation, and its predecessor, manufactured at Chi- 
cago, in the state of IlHnois, and sold throughout the country in pound 
packages, a soap which they branded "Old Country Soap," from 
1876 until the commencement of this suit. In 1898 the lowa Soap 
Company, the défendant, commenced to make and has since manu- 

f 1. Use of geographical names as trade-names, see notes to Hoyt v. J. T. 
ïjovett Co., 17 C. C. A. 657; Illinois Watch-Case Co. v. Blgln Nat Watch 
Co., 35 C. C. A. 242. 

1[2. Unfair compétition, see notes to Scheuer v. Muller, 20 C. O. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376. * 
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factured at Burlington, in the state of lowa, and sold thronghout 
the country a soap in pound packages, which it branded "Our Coun- 
try's Soap." The complainant exiiibited its bill to restrain the lowa 
Company from the use of the name "Our Country's" upon its soap 
on the ground that the use of it infringed its trade-mark "Old Coun- 
try," which it had registered in the Patent Office, and constituted un- 
fair compétition. 

But geographical terms and words in common use to designate a 
locaHty, a country, or a section of a country cannot be monopolized 
as trade-marks. Shaver v. Heller & Merz Co., io8 Fed. 821, 831, 
48 C. C. A. 48, 59; Canal Co. v. Clark, 13 Wall. 311, 321, 20 L. Ed. 
581 ; Mill Co. V. Alcorn, 150 U. S. 464, 14 Sup. Ct. 151, 37 L. Ed. 
II 44; Chemical Co. v. Meyer, 139 U. S. 540, 546, 11 Sup. Ct. 625, 35 
'L. Ed. 247; Manufacturing Co. v. Traîner, loi U. S. 51, 56, 25 L. 
Ed. 993; Goodyear's India-Rubber Glove Mfg. Co. v. Goodyear 
Rubber Co., 128 U. S. 598, 602, 9 Sup. Ct. 166, 32 L. Ed. 535 ; Con- 
tinental Ins. Co. V. Continental Fire Ass'n (C. C.) 96 Fed. 846; 
Brown Chemical Co. v. Frederick Stearns & Co. (C. C.) 37 Fed. 361 ; 
Chemical Works v. Muth (C. C.) 35 Fed. 524, l L. R. A. 44 ; Illinois 
Watch-Case Co. v. Elgin Nat. Watch Co., 94 Fed. 667, 35 C. C. 
A. 237; New York & R. Cément Co. v. Coplay Cernent Co. (C. C.) 
45 Fed. 212; Iron Co. v. Uhler, 75 Pa. 467, 15 Am. Rep. 599; Con- 
nell V. Reed, 128 Mass. 477, 35 Am. Rep. 397; Morgan Envelope 
Co. V. Walton, 86 Fed. 605, 30 C. C. A. 383. "Old Country" is a 
term in common use to designate a country occupied by civilized man 
before the American continent was. It plainly means a différent 
country from our country, just as the "Old Continent" means the 
continent of Europe as distinguished from our continent. It is both 
a geographical term and a term in common use to designate a country. 
The complainant may not, therefore, exclude others from its use, 
or become the owner of any property in it as a trade-mark. Hence 
its bill cannot be sustained for infringement of a technical trade-mark. 

But the use of geographical or descriptive words to institute or 
maintain unfair compétition may be lawfully enjoined by a court of 
equity to the same extent as the use of any other terms or symbols 
(Shaver y. Heller & Merz Co., 48 C. C. A. 48, 108 Fed. 832, and 
cases there cited), and counsel for the complainant insist that it is 
entitled to an injunction on the ground of unfair compétition. De- 
ceit is the basis of suits of this character. The intention to palm 
ofï one's goods as those of another, and the use of suitable means 
to effect that intention, are both essential éléments of a good cause 
of action for unfair compétition. The intention alone, without the 
actual or the probable use of means calculated "to convey a false im- 
pression to the public mind, * * * and to mislead and deceive 
the ordinary purchaser," furnishes no ground for relief, because an 
intent to injure, where no injury is or will be inflicted, causes no légal 
damage. McLean v. Fleming, 96 U. S. 254, 256, 24 L. Ed. 828; 
Kann v. Diamond Steel Co., 89 Fed. 706, 712, 32 C. C. A. 324, 330; 
N. K. Fairbank Co. v. R. W. Bell Mfg. Co., 23 C. C. A. 554, 561, 
"/J Fed. 86q, 876. Hère, as elsewhere in the entire domain of human 
action, though, the intent may be lawfully inferred from the words 
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and deeds of the actor on the familiar principle that every one is pre- 
sumed to intend the natural and probable effect of his acts. In 
searching for this intent, however, and in considering the means 
adopted by a manufacturer or a vendor to sell his articles of mer- 
chandise, it must be remembered that the intent to institute or to 
maintain fair compétition and the use of reasonable means to effect 
this purpose are to be commended and promoted, not restrained. 
Every manufacturer and vendor has the undoubted right to sell the 
goods he makes or owns to the public, to his own customers, and 
to the customers of his competitors if he can, at lower priées and on 
better .terms than those furnished by them, and by thèse and by ail 
fair means to divert their trade to himself, even though his activity 
and enterprîse may destroy the business of his rivais. The only in- 
tention the law condemns is the purpose of a manufacturer or vendor 
to palm off his own goods as those of his competitor, and the only 
acts from vi^hich such an intention may be lawfuUy inferred are those 
whose natural and probable effect is to perpetrate such a fraud. The 
Une of démarcation between acts indicative of a lawful and of an un- 
lawful intent hère runs wide and clear between those which would 
not and those which would be likely to induce the common pur- 
chaser, when exercising ordinary care, to buy the article of the ven- 
dor as the product or property of his competitor. The duty is im- 
posed upon every manufacturer or vendor to so distinguish the article 
he makes or the goods he sells from those of his rival that neither 
its name nor its dress will probably deceive the public or mislead 
the common buyer. He is not, however, required to insure to the 
négligent or the indiffèrent a knowledge of the manufacture or the 
ownership of the articles he présents. His competitor has no better 
right to a monopoly of the trade of the careless and indiffèrent than 
he has, and any rule of law which woiild insure it to either would 
foster a compétition as uhfair and unjust as that promoted by the 
sale of the goods of one manufacturer as those of another. One 
who so names and dresses his product that a purchaser who exercises 
ordinary care to ascertain the sources of its manufacture can readily 
learn that fact by a reasonable examinatiûn of the boxes or wrap- 
pers that cover it has fairly discharged his duty to the public and to 
his rivais, and is guiltless of that deceit which is an indispensable élé- 
ment of unfair compétition. Centaur Co. v. Marshall, 97 Fed. 785, 
789, 38 C. C. A. 413, 417; Coats v. Thread Go., 149 U. S. 564, 567, 
572, 573, 13 Sup. Ct. 966, 37 L,. Ed. 847; Kann v. Diamond Steel 
Co., 89 Fed. 706, 707, 32 C. C. A. 324, 325; Manufacturing Go. v. 
Spear, 2 Sandf. 599, 606; Canal Co. v. Clark, 13 Wall. 311, 322, 
20 L. Ed. 581; Gorham Co. v. White, 14 Wall. 511, 528, 20 L. Ed. 
731; McLean y. Fleming, 96 U. S. 245, 255, 256, 24 L. Ed. 828; 
N. K. Fairbank Co. v. R. W. Bell Mfg. Co., 23 C. C. A. 554, 561, 
77 Fed. 869, 876. 

There is no direct évidence in this case that the défendant intended 
to palm off its soap as that of the plaintiff, and the only question is 
whether it so named and dressed its goods that they were calculated 
to induce a purchaser who was using ordinary care to buy them as 
the articles made by the complainant. The name which the défend- 
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ant used did not hâve the same sound nor convey the same idea as 
that which was used by the complainant. Our country is not the 
old country. Old country linen is not our country's linen. Old 
country books are not our country's books. And the term "Our 
Country's Soap" distinguishes the article which bears this brand from 
"Old Country Soap," rather than identifies it with it. Each of the 
corporations made and sold its soap in pound packages wrapped 
in manilla paper. The color of the wrapper of the complainant is 
blue and buflf, and it bears the inscription : "Allen B. Wrisley's Trade- 
mark Old Country Soap Manufactured by Allen B. Wrisley Co., 
Chicago." The colors of the defendant's wrapper are red, white, 
and blue, but the prevailing color is red. Upon this wrapper are 
printed the words : "Our Country's Soap lowa Soap Company, Manu- 
facturers, Burlington, lowa." The arrangement of the words and 
the style of the letters used upon the latter wrapper differ radically 
from those upon the former, and when the dresses of the two soaps 
are submitted to the arbitrament of the eyes the décision is instant 
and irrévocable that they could not deceive any purchaser, who exer- 
cised any degree of care, into buying the product of one of thèse 
competitors for that of the other. There is testimony in the record 
that some people hâve bought, and that some retail dealers hâve sold 
some of the soap of the défendant as that of the plaintiff. But this 
évidence falls far short of satisfactory proof that either purchasers 
or dealers could hâve been deceived into buying or selling one for the 
other if they had exercised any ordinary degree of care to ascertain 
whose manufacture they were purchasing either by Hstening to the 
name of the article or by glancing at the wrapper which inclosed it. 
The evmence upon this question of unfair compétition is voluminous, 
and it cannot be repeated hère. Suffice it to say that it was exhaust- 
ively reviewed and carefully analyzed by Hon. William C. Howell, 
the master in chancery in this case, in one of the most complète 
and satisfactory reports it has been our good fortune to consider, 
and it was again considered on exceptions to this report by the 
learned District Judge. They hâve both reached the conclusion that 
the name upon the soap, the wrappers, and the acts of the défendant 
had no tendency to give the public the false impression that its prod- 
uct was the manufacture of the plaintiff, or to mislead or deceive the 
ordinary purchaser into taking it for the plaintiff's manufacture, and 
that it neither engaged in, nor intended to engage in, unfair com- 
pétition. And our examination of the case has convinced us that this 
is the only conclusion which the évidence contained in this record will 
sustain. The decree below must accordingly be afïirmed, and it is 
so ordered. 

THAYER, Circuit Judge. The foregoing opinion contains the 
statement that "the use of geographical or descriptive words to in- 
stitute or maintain unfair compétition may be lawfully enjoined by a 
court of equity to the same extent as the use of any other terms or 
symbols," and the case of Shaver v. Heller & Merz Co., 48 C. C. A. 
48, 108 Fed. 821, 832, is cited in its support. If the doctrine intended 
to be expressed by this statement be that a court of equity may en- 
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join the use of geographîcal and descriptive words, wliîch are the 
common property of ail persons, and which cannot be monopolized 
by any one as a trade-mark, when no other means are employed 
to produce confusion of goods Save thç use of such words — that is 
to say, when the packages or articles to which such words are applied 
are not put up in such a way as to occasion déception, and no décep- 
tion is practiced except by the use of geographical or descriptive 
words that are public property — ^then I dissent from the foregoing 
statement of the law, as I did in the case of Shaver v. Heller & Merz 
Co., when it w^s first enunciated, and for the reasons stated in that 
dissent. In ail other respects I concur in the foregoing opinion, and 
in the afiirmanee of the decree of the lower court. 



INTERSTATE COMMERCE COMMISSION V. SOUTHERN RY. CO. 

(arcuit Court of Appeals, Fourth Circuit. May 5, 1903.) 

No. 467. 

1. Carriers — Interstate Commerce Law— Unjust Discrimination ih Rates. 
Wtiere the rates cliarged by a railroad to a partlcular point are not 
unreasonable in themselves, the fact that lower rates are charged for a 
longer haul to other points does not create an unjust dlseriminatiou 
against such point, in violation of the Interstate commerce law, where 
such lower rates are due to active legltiraate compétition. 

Appeal from the Circuit Court of the United States for the West- 
ern District, of Virginia. 
For opinion below, see 117 Fed. 741. 

L. A. Shaver, for appellant. * 

Ed. Baxter (Fairfax Harrison, on the brief), for appellee. 

Before GOFF, Circuit Judge, and PURNELL and BOYD, Dis- 
trict Judges. 

BOYD, District Judge. This is a suit brought by the Interstate 
Commerce Commission at the instance of certain citizens of the 
city of Banville, Va., against the Southern Railway Company, on 
account of alleged discrimination in freight rates against the said city. 
Facts sufïîcient for an understanding of the questions involved are 
stated in the opinion. 

In the beginning a pétition was filed by the Danville complain- 
ants before the commission, and thereupon an investigation was 
had and an order madè by the commission requiring the railway 
Company to reduce its rates on sundry classes of freight to Danville, 
and on tobacco shipped from Danville to points in the west. The 
railway company decHned to obey the order of the commission, and 
this suit was brought. The grounds upon which the complaint is 
based are substantially that the through rates from the west via 
Lynchburg to Danville are greater than the rate to Lynchburg, and 
that the rate to Richmond via Lynchburg is less than that tb Dan- 
ville, although the latter place is nearer to the shipping points than 
Richmond. The principal grievance complained of against the rail- 
road is the rate charged by the Southern Railway for freight between 
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[Lynchburg and Danville. Lynchburg and Richmond are both reach- 
ed by three railway Systems, viz., the Southern, the Norfolk & West- 
ern, and the Chesapeake & Ohio railways. Prior to 1886 there were 
four independent railroads operated to Danville, but in that year three 
of them passed under the control of the Richmond & Danville Rail- 
road Company. In 1894 the last-named railroad company was suc- 
ceeded by the Southern Railway Company, which acquired control 
of ail of the property of the Richmond & Danville Company, and in 
1899 the Southern purchased the Atlantic & Danville, which was the 
reuiaming railroad running into Danville. On account of the several 
lines reaching Richmond and Lynchburg, and from the fact that 
thèse lines, by reason of their location, do business as carriers from 
the same points in the west, there is active compétition at both Lynch- 
burg and Richm.ond, which has produced exceedingly low freight rates. 

From the testimony, it appears that the Chesapeake & Ohio Rail- 
road, which competes with the trunk lines, and which compiles with 
the Interstate commerce act by charging no more for the short than 
the long haul, is primarily responsible for thèse rates. The rates given 
Danville are very much higher than those given Lynchburg and 
Richmond. From the record we gather the foUowing instances, 
which will show the différence in the rates charged on loo pounds of 
freight from the points named to Lynchburg, to Richmond, and to 
Danville. 

Rates in cents per lOO pounds to Lynchburg and Danvill:: : 

Olasa 1, Class 2. Class 3. 

Boston to Lynchburg 54 47 28 

Boston to Danville 71 63 52 

New York to Lynchburg 54 47 38 

New York to Banville 66 58 47 

Baltimore to Lynchburg 19 42 33 

Baltimore to Danvillo (K) 52 41 

Chicago to Danville 108 90 70 

Chicago to Lynchburg 72 62 47 

!-!ii<ïar. Molai?àes. Coffee. Rice. 

New Orléans to Lynchburg , . ?,2 26 40 32 

New Orléans to Danville . -io 37 42 

Tobacco rates to Louisville • 

From Richmond 24 

From Lynchburg 24 

From Danville !!![!!.'! 40 

The Southern Railway does net share ir the compétitive throupi 
rate from the west to Lynchburg, Richmond, and Norfolk charged 
by the other railways named, and the water compétition from New 
Orléans is shown by the évidence to hâve direct effect upon the rates 
to Norfolk and Richmond. It is the settled law that a railroad com- 
pany is not bound to carry beyond its own lines, and there are nu- 
merous décisions at circuit that there is nothing in the Interstate 
commerce act to compel Connecting railroads to form through rates 
or to join in making through rates. In the case of E. T., V. & G. 
R. Co. V. Interstate Commerce Commission, i8x U. S. i, 21 Sup. 
Ct. 516, 45 L. Ed. 719, it is held that: 

"The only principle by which it Is possible to enforce the whole statute is 
the construction adopted by the previous opinions of this court; that Is, that 
122 F.— 51 
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competitlon which !s real and substantlal, and exercises a potentlal Influence 
on rates to a partieular point, brlngs into play the disslmilarity of circum- 
stances and conditions provided by the statute, and justifies the lesser cliarge 
to the more distant and competitiTe point than the nearer and noncompetl- 
tlve place, and that this rlght Is not destroyed by the mère fact that inci- 
dentally the lesser charge to the compétitive point may seemingly give a 
préférence to that point, and the greater rate to the noncompetitive point may 
apparently engendèr a discrimination against it We say seemingly on the 
one hand and apparently on the other, because in the supposed cases the 
préférence is not 'undue' or the discrimination 'unjust' This Is clearly so 
-when it is considered that the lesser charge upon which both the assumptlon 
of préférence and discrimination is predlcated Is sanctioned by the statute, 
which causes the compétition to give rlse to the rlght to malie such lesser 
charge." 

The commission, in its report as appears in the record, says : 

"In some of the discrimination, at least, against DanvUle, other Unes, par- 
tlcularly carriers north of the Ohlo river, share. The same thing may be true 
of water carriers from Eastern cities to Norfolk." 

So far as the facts in this case show, the Southern is impartial 
as between Cincinnati and Louisville traffic, and also that to and 
from Chicago and St. Louis, and is not responsible for the apparent 
discrimination against Banville. We cannot présent this case in a 
more intelligent manner than by reproducing from the very learned 
and comprehensive opinion of the judge below the following: 

"The évidence in this case leaves no room for doubt that the compétition 
at Lynchburg (as well as at Richmond) is real and substantlal; that it comes 
about mainly, if not entirely, from conditions not withln the control of the 
défendant In transporting freight to and from Lynchburg and Klchmond. It 
follows that, in reachlng a conclusion in this case adverse to the défendant, 
the rates to and from Banville must be held unreasonable in and of them- 
selves. If reasonable, they cannot be held to subject panvUle to an undue 
préjudice, or to give Lynchburg an undue préférence, merely because the 
Lynchburg rates are conslderably lower. 

"A strong argument is made by counsel for complalnant based on the prop- 
osition that the défendant, in purchaslng the Atlantic & Danville road in 
1899, violated the 'anti-trust act' (Act July 2, 1890, c. 647, 26 Stat. 209 [U. 
S. Comp. St. 1901, p. 3200]), and consequently seeks to take advantage of its 
own wrong In treatlng Danville as a noncompetitive point. In applylng the 
doctrine hère invoked, I am met with the évidence that the rates are now no 
higher than they were when the Southern and the Atlantic & Danville were 
independent and competing roads. The évidence is that, while there was 
compétition in sollclting business between tbe two companies, this compe- 
titlon dld not reduce the rates. The fact that the Danville rates were as 
low as the Lynchburg and Richmond rates prier to 1886 does not affect the 
question. This was prier to the passage of the anti-trust act, and prier to 
the réduction in rates by the Norfolk & Western and Chesapeake & Ohio. 
The wrong, therefore, that is charged to the défendant is the purchase of 
the Atlantic & Danville road. But, as the rates are as low now as they were 
at the time of the purchase, it does not appear that the défendant has taken 
any Inéquitable advantage of the purchase." 

It being, therefore, ascertained that the low rates to Lynchburg 
and Richmond are due to active, legitimate compétition, and that 
the local rates charged by the Southern Railway Company from 
Lynchburg to Danville are not within themselves unreasonable, we 
are of the opinion that the principles of law as above stated apply, 
and the judgment of the Circuit Court is affirmed. 
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AMERICAN STREET CAR ADVEKTISING 00. V. JONES et aL 

(Circuit Court, N. D. New York. May 13, 1903.) 

No. 6,865. 

1. Patents— Construction of Claims— Advertisinq Eaoks for Street Cars. 

The Eandall patent No. 380,696, for an advertising rack for street 
cars, diseloses Invention, and is valid, and is not so limited by the lan- 
guage of daim 1, making an élément of the combination of such claim 
"screws or équivalent devices for Connecting the rack to the car," as to 
restrict it to racks separately made and removably attached, but it cov- 
ers as vrell racks constructed in ail respects in accordance therewith, but 
"built In" to the car when It is made. 

2. Same — Suit for Canoellation of Licensb— Equitt Jurisdiction. 

A suit in equity may be maintained for the cancellation of a license 
whieh went into efCect and was recognized by the parties, and to obtain 
an accounting for royalties thereunder. 

8. SAMB— LiCBNSBS — DURATION. 

A license not expressly limited in duration continues in force until the 
patent expires or the license is forfeited, unless sooner terminated by 
mutual consent; and, so long as the licensee continues to manufacture 
the patented article, he is presumed to do so under the license, and is 
liable for royalties thereunder. 
4. Samb— Suit for Royalties— Lâches. 

Défendants paid royalties under a paroi license until 1889. In 1895 
the patentée assigned the patent to complainant, whlch had no knowl- 
edge of the license until 1900, when the patentée assigiied to it his claim 
for past royalties, and, on refusai of défendants to pay, it at once com- 
menced suit for an accounting. The patentée having died, complainant 
eould not show why suit had not sooner been brought by him, nor did 
défendants, who had continued to manufacture the patented article, show 
such reason, or that they were misled by his failure to sue. Eeld, that 
under such circumstances complainant was not barred by lâches from 
malntaining the suit. 

In Equity. 

The bill in equity filed in this cause asks that a license alleged to hâve 
been granted by Isaac H. Randall, the then owner of the patent in question 
herein, for the use of such patent, be terminated by the decree of this court; 
that the défendants be compelled to render an account setting forth the 
number of cars which they hâve made or caused to be made slnce the 8th 
day of August, 1889, contalning advertising racks made under sald license, 
however the same may hâve been incorpora ted in the said cars; that the de- 
fendants be compelled to pay to the complainant ail the unpaid royalty, 
earned under said license and unpaid, at the rate of $3 per car (which he now 
asks to make §5 per car). The bill also demanda such other and further 
relief as may seem meet under the facts proved. 

Edward S. Beach, for complainant. 
Charles G. Coe, for défendants. 

RAY, District Judge. The complainant is the owner by due as- 
signment and transfer of letters patent No. 380,696, dated April 10, 
1888, for an advertising rack, granted to one Isaac H. Randall. The 
défendants are engaged at Watervliet, N. Y., in making and selling 
Street cars which contain, as complainant allèges, the patented inven- 
tion constructionally as to claim i, contributively as to claim 2, of 
such patent. 
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The complainant allèges that défendants are making and selling 
under a paroi foyalty-bearing license granted by Randall, the patentée, 
to the défendants in the fall of 1888, and also allèges that the license 
has been in force continuously since that time, and is still in force. 
There are varieties of thèse patented advertising racks, one being the 
rack spoken of as "built in" racks because incorporated in a way 
into the side of the car, rather than attached thereto by hooks, screws, 
or nails, or otherwise; while another is spoken of as "removable" 
racks, being those so attached to the sides of the car. The complain- 
ant contends that ail are, in fact, removable racks, and within the pat- 
ent, and covered by the license; while the défendants contend that 
the "built in" racks are not covered by either the patent or license ; 
and also contend that the license was only for the construction of 
about 20 cars, and terminated with their construction, and that the 
royalties hâve been paid in full, except as to a few cars containing 
removable racks, upon which the royalty would be about $80. Ran- 
dall, in writing, duly assigned his back damages or claim for royalties 
to complainant June 12, 1900, and same was duly recorded. The 
granting of the alleged license is denied in the answer, but the de- 
fendant John H. Jones, when examined by the complainant's coun- 
sel, testified: "Q. Randall consented to your use of his said pat- 
ented invention [referring to the patent in question] in cars made 
and sold by you, did he not, on payment of a royalty or patent fee 
by you to him? A. Yes." 

For the purpose of establishing the existence of the license alleged, 
a large number of letters were put in évidence that passed between 
Randall and the défendants relating to the use of thèse racks in 
Street cars, the royalty charged and to be paid, and also showing 
payments. It is not necessary, and would not be profitable, to recite 
thèse letters, or the évidence relating thereto. This court is satisfied 
from the évidence that the license alleged has been proved by a fair 
prépondérance of évidence, and that same has not been legally revoked 
or ended, and that défendants hâve continued to construct street cars 
containing this advertising rack ever since the license was given. 
The real and important claim of the défendants is, and for a long 
time has been, that thèse so-called "built-in" racks are not within 
or covered by the patent in question, and that the défendants hâve 
not been and are not liable to pay royalty on cars containing them. 
In support of this contention défendants refer to the terms of the pat- 
ent itself, and assert that it is so limited that it does not cover thèse 
racks when built in. They also refer to a décision of the United 
States Circuit Court of Appeals for the First Circuit, decided October 
term, 1897, between Newton Street Railway Company, défendant (ap- 
pellant) and American Street Car Advertising Company, complain- 
ant (appellee) (32 C. C. A. 122, 88 Fed. 71^5), on appeal from the Cir- 
cuit Court for the District of Massachusetts, in which this question 
was in issue in référence to claim i of this very patent, and in which 
that court, reversing the Circuit Court, held: 

"While we entertain doubts whether the complainant's devlce Involves in- 
vention or patentabillty, yet, admitting that both were found in it, the patent 
must be held so close and narrow that it is not infringed by a structure that 
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cannot be described in the language of the patent as 'an article oomplete in 
itself adapted to be readily attached to the car at the place specifled,' or, in 
the language impressed upon the Patent Office, a rack 'complète and in condi- 
tion to receive the cars wben net fastened to the car.' We are elear, there- 
fore, that the respondent's structure does not infringe. The decree of the 
Circuit Court against this appellant, the Newton Street Railway Company, is 
reversed, and the case is remanded to that court, with directions to dismiss 
the blU, wlth costs, the appellant to reeover the costs of this court." 

Judge Putnam's opinion at the Circuit was as follows: 

"The question of infringement présents no dlfflculties. The only possible 
ground of défense with référence to this branch of the case is the proposi- 
tion that the patent covers only a portable rack, complète in itself, while the 
alleged infringing device is a part of the structure of the car. That this 
proposition does not address itself to the intelligent, practical mind acquainted 
with the art is plain from the référence we hâve already made to the spécifi- 
cations for building the cars. They describe the device as the Randall patent 
rack, although to be built in. Construing strictly, as we must under the cir- 
cumstances, the complainant's claim in issue, yet every élément of it is 
found in the cars of the respondent corporation. If, in drawing its spécifica- 
tions, It had intended to accomplish what would not infringe the patent by 
requiring that the rack should be built Into the car, this would hâve been 
clearly only an attempted évasion; but the case does not show that it had 
any such intention. The manner in which it framed its spécifications indicates 
that it intended and understood that it was to obtain the complainant's 
device, whatever may hâve been the intention or understanding of the 
parties who built the cars which the respondent corporation opérâtes," 

It is reported 82 Fed. 735. 

The claims of the complainant's patent are as follows: 

"(1) An advertising rack adapted for use in a street car, consisting of the 
body, A, having a continuons concave face, and longitudinal moldings along 
the edges thereof, having grooves, c, adjacent to and in substantlally the 
same plane as the concave face of the body, in combination with screws or 
équivalent devices for Connecting the rack to the car engaging with the 
moldings outside the grooves therein, substantlally as and for the purpose set 
forth. 

"(2) An advertising rack adapted for use in a street car, consisting of a 
back, A, having a continuons concave face and longitudinal moldings con- 
nected by the back, and rabbeted to form longitudinal grooves immediately 
adjacent to the concave face of the back, and détachable and adjustable 
elastie strips, F, adapted to be sprung into said grooves and to cover the ad- 
jacent edges of the signs held in the rack, substantlally as described." 

In the spécifications forming a part of said letters patent we fînd 
the following: 

"It bas been the custom to place advertising cards in street cars at the 
corners formed by the roof and sides of the car. Thèse cards bave heretofore 
been simply tacked to the roof and side of the car, or held in place at each 
of said corners by means of two longitudinal strips, one fastened to the 
framework of the roof and the other to the framework of the side. My in- 
vention consists in an article styled an 'advertising rack,' constructed and 
applied at either of said corners, as hereinafter set forth, into which the cards 
may be conveniently placed, and from which they may be readily removed. 
the rack being an article complète in itself, adapted to be readily attached to 
the car at the place specifled, where it will exhibit the cards therein in an 
attractive manner. 

"In the drawlngs, Figure 1 shows so much of a transverse section of a car 
provided with advertising racks of my Invention as Is necessary to show 
their location and the manner of attaching them to the car. Flg. 2, drawn on 
a larger seale, is a front view of a portion of a rack having cards therein. 
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and Fîg. 3 Is an end vIew of the same. Flg. 4 Is a section of the rack taken 
on Une 1 1 In Blg. 2. Flg. 5 shows one of the transverse or binding strips. 

"The body, A, of the rack consista of thln material, and is of suitable width 
to be applied at the corner formed by the side, B, and roof, C, of a car. I 
prefer that said material be deal, a, having cloth, b, glued upon the back to 
stay the same. Other material may be used, as sheet métal or -woven wire. 
I prefer, also, to hâve the body of the rack curved, as shown, so as to 
présent a concave surface to the front; but it may be of greater or less curva- 
ture than shown, or even flat. 

"The body. A, should form a practically contlnuous and even backing to 
support cards, however thln and of any required size, when held against the 
same, so that they wlll not be wrinkled and may not be accidentally dls- 
placed. 

"At each of the upper and lower edges Is a longitudinal strlp, D, which is 
preferably of wood, and formed as an ornamental molding. The inner edge 
of each strlp, D, is rabbeted or recessed, so as to form a longitudinal groove, 
c, having Its inner edge adjacent to and in substantially the same plane as 
the curved face of the back. 

"The advertising cards, E, are placed as desired in the rack by springing 
the upper and lower edges Into the grooves, c. Transverse elastic strips, F, 
which are preferably of sheet métal, are then placed in the rack by springing 
their ends into the grooves, c. Thèse strips, being placed over the edges at 
the sldes of the cards, form a neat framing for the same, and tend to bind 
the cards closely against the surface of the body of the rack. 

"The racks are fastened to the car preferably by means of screws at d, 
which extend through the longitudinal strips, D, Into the framework of the 
roof and sldes ôf the car, as shown. Thèse screw holes are beyond the outer 
edge of the grooves, c, so that, when put up, the fastening devices do not 
interfère with or impede the ready insertion of the cards or their movement 
in the grooves af ter they bave been placed. 

"I am aware that it has been proposed to use a plate having a convex front 
surface and its edges bent over to form llps to retain altérable signs, and 
having its ends extended beyond said llps or turned over edges to provide 
means for fastening the plate; but such signs must be comparatively small, 
and are not adapted for advertising purposes in street cars, as they cannot 
be secured and supported intermediately of their ends, since, should fastening 
devices, as nails or screws, be passed through the edges of the plate, they 
would prevent the signs being freely slipped into place. 

"I am also aware that it has been proposed to use racks for holding adver- 
tising cards Ih street cars, such racks consisting of slitted tubes or bars ex- 
tending lengthwise of the car near the roof, said bars being held apart by 
curved braces arrangea at suitable distances apart along.the slitted bars, but 
offering no support to the advertising cards, which were held by having tiieir 
edges inserted into the slits in said bars; ànd I am further aware that it has 
been proposed to make a card-holding device for street cars, consisting of a 
grooved molding attached to the car near the roof, into which one edge of 
the card is slipped, and a divlded molding attached to the roof and holding 
the other edge of the cards, which, however, were unsupported except along 
their edges." 

The complainant's rack, as described in daim 2, consists of a back 
having a continuous concave face and longitudinal moldings con- 
nected by the back and rabbeted to form longitudinal grooves imme- 
diately adjacent to the concave face of the back, and détachable and 
adjustable elastic strips, F, adapted to be sprung into said grooves, 
and to cover the adjacent edges of the signs held in the rack. The 
curved face is designed to présent the signs or advertisements clearly 
to the eye of the reader, and will also give a tasty appearance to the 
eye, and aid to keep the advertisements in place. The rabbeted longi- 
tudinal moldings are intended to and form grooves or spaces into 
which the ends of the cards are slipped, and by which they are mainly 
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held in place. The détachable and adjustable elastic strips, F, form 
no material part of this rack, except as they, when sprung into place, 
cover the side edges of the advertising cards in the rack, and tend 
to keep eut dust, separate one card from another, assist to hold the 
cards in place firmly, and at the same time give the whole rack a more 
neat and attractive appearance. Nothing is said in this claim as to 
how the rack is to be attached to the car — whether nailed, screwed, 
glued, held by moldings independent of or even forming a part of the 
car, or absolutely built in by having its edges or sides so extended 
that, when attached to the car in any manner or by any means, the 
racks will form an intégral part of the interior facing of the car itself. 
There is no necessity for having the rack removable easily or at ail, 
as the cards may be placed therein as readily and perfectly when 
attached to the car by any means as when out of it or unattached. 

It would seem idle to contend that, if this device or advertising 
rack contains sufficient merit to make it patentable, it is net infringed 
by a built-in rack of substantially the same construction and design 
as described in the patent, when used for the purpose described there- 
in, and serving ail the purposes of the patent. Can it be supposed 
that the inventer designed to limit his patent so that the patented ar- 
ticle, when constructed, must be attached to the car by screws, or 
something in the nature of screws, or something that opérâtes and 
is put in and taken out the same as screws, or in a similar manner 
as is a screw? Clearly not. It is "in [as described in claim i] com- 
bination with screws or équivalent devices for Connecting the rack 
to the car engaging with the moldings outside the grooves therein," 
etc. Pins, nails, hooks, or moldings, or plain boards properly fast- 
ened extending over the edges of the rack, and capable of being re- 
moved and replaced, would constitute "équivalent devices" for Con- 
necting the rack to the car. To this court the opinion of Judge 
Putnam is far more satisfactory than that of the Circuit Court of 
Appeals, and, when read with the two racks before one, seems abso- 
lutely unanswerable. This court is not bound by the décision of the 
Circuit Court of Appeals in the First Circuit, and feels justified in 
declining to follow it. 

Again, the évidence is satisfactory that the "built-in" racks were 
within the terms of the license, and that it was so agreed and under- 
stood by the parties thereto. The défendants seem to hâve recog- 
nized and acquiesced in the validity of the complainant's patent as to 
both claims and as to "built-in" racks. This "built-in" rack of the 
défendants, constructed by them in street cars, and sold and used with 
and as a part of such cars, not only is of the same construction, but 
is wholly or partially fastened into the car by screws, and it accom- 
plishes the same resuit as the other, and accomplishes such resuit 
by the use of the same éléments in the same combination, and per- 
forms the same functions in precisely the same way. The combina- 
tion of the éléments used in the construction and attachment of thèse 
racks is new, not anticipated, and has proven exceedingly useful. 
This combination would not occur to the ordinary mind, but there 
is a display of inventive skill. Again, the défendant John H. Jones 
admits in his évidence that both thèse racks answer the same purpose, 



808 122 FEDERAL REPORTER. 

•but says they are difFerently constructed. They may be în some 
immaterial respects differently constructed, or, rather, attached, but 
in no material respect are they diffferetitly constructed. He also in 
words admits that both hâve identlcally the same éléments — that is, 
a concave back, and the upper and lower moldings, each with a 
groove — and in the case of each rack the moldings and concave back 
are made fast in the car above the tops of the Windows. 

This court must hold, and holds, that the complainant's patent 
as to both daims was both new and useful, and ïs valid, and has been 
and is being used by défendants under such license, and complain- 
ant's patented advertising racks hâve been, since such license was 
granted, constructed and sold by défendants substantially continu- 
ously, and there are royalties due the complainant and unpaid. The 
défendants hâve refused and refuse to account for and pay royalties 
to the complainant for the card râcks put into the cars constructed 
by them since August 8, 1889, of the kind, to wit, so-called "built-in" 
racks, on which they paid under the license $322 on or about that 
date. Clearly, complainant is entitled to an accounting, unless barred 
by lâches. 

This action can be maintained in equity because the license was 
granted, went into eflfect, and both parties recognized and acted under 
it. It could not be revoked or ended except by mutual consent. The 
défendants hâve never consented to its revocation. True, they say 
the patent was invalid, but this is not an assent to a revocation of 
the license. This license was exclusive. The défendants hâve not 
repudiated or given notice of a répudiation of the license except by 
the answer denying its existence. The défendants, under the facts 
of this case, are presumed to hâve constructed thèse racks under and 
in pursuance of the license. Holmes, Booth & H. v. McGill, 47 C. 
C. A. 296, 108 Fed. 244; Marston v. Swett, 66 N. Y. 211, 23 Am. 
Rep. 43; Id., 82 N. Y. 526; Lawes v. Purser, 38 Eng. L. & E. Rep. 
48; White V. Lee (C. C.) 14 Fed. 789; Birdsall v. Perego, 5 Blatchf. 
251, Fed. Cas. No. 1,435; Stott v. Rutherford, 92 U. S. 107, 23 L. 
Ed. 486; Eurêka Co. v. Bailey Co., 11 Wall. 488, 20 L. Ed. 209; 
3 Rob. Pat. 696, note 5. A license not expressly limited in duration 
continues until the patent expires or the license is forfeited, if not 
terminated by mutual consent. St. Paul Plow Works v. Starling, 
140 U. S. 196, II Sup. Ct. 803, 35 L. Ed. 404; Hartell v. Tilghman, 
99 U. S. 556, 25 L. Ed. 357. A royalty contract is not ended by a 
failure to pay royalties. White v. Lee (C. C.) 3 Fed. 222. This over- 
rules Brooks v. Stolley, 3 McLean, 523, Fed. Cas. No. 1,962. It 
seems clear, therefore, that, unless barred by lâches, the complainant 
is entitled to the relief demanded. 

It is well settled that, independently of any statute of limitations, 
courts of equity uniformly décline to assist the person who has slept 
upon his rights, and shows no excuse for his lâches in asserting them. 
A court of equity cannot be called into activity except where con- 
science, good faith, and reasonable diligence demand action. Speidel 
v. Henrici, 120 U. S. -377-390, 7 Sup. Ct. 610, 30 L. Ed. 718; Mackall 
V. Casilear, 137 U. S. 566, 11 Sup. Ct. 178, 34 L. Ed. 776; Hammond 
7. Hopkins, 143 U. S. 224-250, 12 Sup. Ct. 418, 36 L. Ed. 134; 
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Calliher v. Cadwell, 145 U. S. 368-371, 12 Sup. Ct. 873, 36 L. Ed. 
738; Poster V. Mansfield, 146 U. S. 88, 13 Sup. Ct. 28, 36 L. Ed. 899. 
In Abraham v. Ordway, 158 U. S. 416, 420, 15 Sup. Ct. 894, 895, 
39 L. Ed. 1036, the court said: 

"Whether equity will interfère in cases of tliis cliaraeter must dépend upon 
the spécial circumstances of each case. Sometlmes the courts act in obédience 
to statutes of limitations; sometimes in analogy to them. But it is now well 
settled that, independently of any limitations prescribed for the guldance of 
courts of law, equity may, in the exercise of its own inhérent powers, refuse 
relief where it is sought after undue and unexplained delay, and when in- 
justice would be done in the particular case by granting the relief asked. It 
wlll, In sueh cases, décline to extricate the plaintie from the position in which 
he bas inexcusably placed himself, and leave Mm to such remédies as he may 
hâve in a court of law." 

In the case at bar it is not seen that any injustice would be done 
the défendants should the relief demanded be granted. There has 
, been no acquiescence in the claims of the défendants that the patent i s 
invalid. The défendants hâve been reaping the benefit of complain- 
ant's patent, and conscience and good faith rather demand that they 
pay the lawful owner of the patent for the use made of same. As 
Randall, the patentée, could not be sworn as a witness, his excuse for 
not commencing action prior to his assignment to the complainanr 
cannot be given. The défendants hâve not proved or ofïered to prove 
that Randall did not repeatedly demand settlement after January, 
1890. Nor did the défendants show or ofïer to show that their con- 
duct was not such as to excuse Randall for not bringing suit. There 
is no évidence that the défendants hâve been in any way misled by the 
failure to commence an action earlier. 

This license was granted in the fall of 1888, and in August, 1889, 
the défendants made a payment of royalties. It is known and shown 
that Randall made a demand as late as January 4, 1890. December 
26, 1895, Randall assigned the patent to the complainant, but the com- 
plainant had no knowledge or intimation of the outstanding license 
until the spring of 1900. In June of that year the complainant noti- 
fied the défendants of the situation. June 20, 1900, the défendants 
replied thereto, and said: 

"Replying to your favor of the I6th instant, we beg to say we hâve no re- 
port to make regarding the so-ealled Randall card rack, as we hâve not used 
any since the 20 lot you mention. The 161 cars, referred to in your letter, 
bad the racljs *built in,' and we were very foolish to hâve paid Mr. Bandall 
any royalty, and as we understand the matter now we hold that he is in- 
debted to us in the sum of $322. We hâve went ail through this card rack 
matter during the past few years, and understand it thoroughly. Awaiting 
your further pleasure, we are." 

It thus appears that at this time the défendants took the position 
that, while they had paid royalties on built-in racks they were foolish 
to hâve done so, and gave notice that they would not pay further 
royalties. Not because no license was granted, not because they 
had not agreed to pay a license fee for such built-in racks, but because 
they claim the right to construct such built-in racks entirely inde- 
pendent of the complainant's patent and of the license. The com- 
plainant answers the letter above quoted on July 7, 1900, by iiling the 
hill in this cause. In 1889 Randall wrote the défendants, "What is 
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the reason you did not put on this tag onto those advertising racks?" 
The défendants replied June 10,1^89: "It was an oversight of ours. 
Will see the balance hâve the tags." This shows a clear intention to 
use the patented invention. It is not improbable that the promise 
of défendant to put on the tags luUed Randall into confidence that the 
royalties would be paid. The défendants did not prove négligence 
on the part of Randall in not making proper efforts or securing due 
promises for an accounting and payment of royalties. Randall died 
in the winter of 1901. Randall's letters were in the possession of the 
défendants. The Jones letters showing the license and situation came 
into the possession of the complainant in the spring of 1900, and 
clearly no lâches can be cliarged to the complainant in this action. 
Under ail the circumstances of the case it cannot be said that the com- 
plainant cannot maintain this action because of the lâches, if any, of 
Randall. Conscience, good faith, equity, and justice demand a decree 
from this court putting an end to the license, and directing the défend- 
ants to account to the complainant as demanded in the bill of com- 
plaint. No statute of limitations is in the way. The défendants' 
conduct in. not accounting or paying royalties has not been induced 
by the conduct of the complainant, or of others interested, or of 
Randall. For thèse reasons this court will hold that lâches does not 
defeat the complainant's right. Taylor v. Spindle Co., 22 C. C. A. 
205, 206, 75 Fed. 301, and see note to such case at pages 211-219, 22 
C. C. A. Also Gilmore v. Anderson (C. C.) 38 Fed. 848 ; Menendez 
V. Holt, 128 U. S. 524, 9 Sup. Ct. 143, 32 L. Ed. 526. There has 
been no acquiescence by the complainant or by Randall, and there 
must be something more than meirè lapse of time to bar a claim for 
an accounting. See cases cited. If it were proved that the défend- 
ants had changed their position for the worse by reason of the alleged 
lâches of Randall, àtid had put themselves in a position they would 
rwjt hâve done had it not been for such delay, this court might, in the 
exercise of its discrétion, hold such delay a bar to the équitable relief 
demanded ; but nothing of that kind appears. 

The resuit is that the complainant is entitled to a decree for an ac- 
counting as to ail varieties of the advertising racks made and sold 
by the défendants, the royalty to be $3 per car on ail racks made and 
sold before and after January 4, 1900, including built-in racks made 
and sold after that date, and also for a cancellation of the license, 
and for costs of the suit. 
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ANTISDEL V, BENT. 

(Circuit Cîourt, D, Massachusetts. May 11, 1903.) 

No. 1,353. 

I. Patents— Invention— Analogods Use. 

The application of meehanism previously used in a folding chair to a 
folding bed, without substantial change in the manner of opération or 
resuit, is an analogous use, which will not support a patent. 
S. Samb— Folding Bbds. 

The Ladd patent, No. 441,569, and the Segar patent. No. 464,524, both 
for folding beds or cota, are void for lack of patentable invention in 
View of the prier art. , 

In Equity. Suit for infringement of letters patent No. 441,569, to 
Hermon W. Ladd, issued November 25, 1890, and No. 464,524, to 
Charles T. Segar, December 8, 1891, both for folding beds. On final 
hearing. 

Risley & Love, for complainant. 
Roberts & Mitchell, for défendant. 

HALE, District Judge. This suit is for infringement of two let- 
ters patent of the United States — No. 441,569, to Hermon W. Ladd, 
issued November 25, 1890, and No. 464,524, to Charles T. Segar, 
issued December 8, 1891. Both of thèse patents are for improve- 
ments in folding beds or cots. 

The claims of the Ladd patent put in issue are: 

"(1) In a folding bed, the frame and supporting folding legs therefor, in 
combination with two rigid links or braces of unequal pivotai lengths for 
each leg, each link pivoted to the side rail and to a leg, the shorter link be- 
ing pivoted nearer to the end or corner of the frame, and nearer to the upper 
end of the leg than the longer link, for the purpose set forth. 

"(2) In a folding bed, the frame and supporting folding legs, in combina- 
tion with two rigid links or braces of unequal length for each leg, Connect- 
ing the leg and frame, the shorter link being pivoted to the leg nearer the 
upper end of the leg than the longer link, and said links being pivoted to 
the frame on opposite sides of the leg when the leg is in supporting position, 
substantially as set forth." 

The only claim of the Segar patent is put in issue : 

"The combination, in a folding cot bed, of a bed bottom consisting of a 
frame composed of cross-bars and side rails rigidly secured together and a 
fabric stretched thereon; supporting legs In pairs, each leg at the end of a 
side rail; two braces, 6 and 9, of unequal length, for each leg on the same 
side, pivoted at thelr respective ends to the side rail and leg, the legs passing 
by the end of the side rail, and having for each pair of legs an upward exten- 
.sion forming a head and foot board, the leg being adapted to fold from its 
vertical-supporting position to a parallel position with the side rails, and 
the frame supported in extended position by resting on brace 9, substantially 
as set forth." 

The éléments of the first claim in the Ladd patent are the frame and 
supporting folding legs and rigid links or braces of unequal length, 
one being pivoted nearer the end of the frame and nearer the upper 
end of the leg than the other. The second claim includes the same 

K 1. See Patents, vol. 38, Cent. Dig. §§ 31, 32, 
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éléments, and adds to them the feature of the links or braces being 
pivoted to the frame on opposite sides of the leg when the leg is in 
supporting position. 

In the Segar patent the application was filed in January, 1887, 
while the appHcation in the Ladd patent was filed in May of the 
same year. In the Segar patent the éléments of the claim are set 
forth with less détail and exactness than in the Ladd case, but are 
much the same in substance. The claim describes a combination of 
a folding cet bed, wherein the legs and ends forming the head and 
foot may be folded into the same space occupied by the bed bottom. 
This is done by a System of braces and stops which carry the legs 
substantially parallel with the bed bottom. When the bed is ex- 
tended, one of the braces is in supporting contact with the side bar, 
or a stop may be used to establish such connection. 

The defendant's answer sets forth that the devices described in the 
two patents were not inventions, that they were not novel, and that 
devices substantially identical with them were previously patented 
in the United States. The leading patent relied upon by the défend- 
ant, and claimed to be anticipatory of the patents in suit, is the pat- 
ent issued to John Cram and John S. Cram, dated August 21, 1855. 
This patent is for "a new and useful improvement in folding chairs, 
seats, tables, or other articles of Hke character." The patentée states 
further, "In order to illustrate my invention, I hâve exhibited it in its 
application to a portable or folding chair." On examination of the 
spécification, claim, and drawings, we find that the détails of construc- 
tion in the Cram patent show a platform which supports the weight 
of the person. The back of the chair and the back legs are in one 
pièce. Thèse legs are attached by means of links to the platform 
or to a so-called "cheek pièce" beneath the platform. The long 
links are extended, and form the other pair of legs. When the chair 
folds, the long Hnks move to a position under the seat, turning on 
both sets of links. It is claimed by the défendant that in the con- 
struction of the Cram chair the platform of the chair corresponds 
to the bed frame of the Segar patent, and the legs, which extended 
upward form the chair back, correspond to the bed legs of the Segar 
patent, and when so extended upward to form the chair back they 
correspond to the head or foot board or frame of the bed in the 
Segar patent. It is aîso claimed that the Cram patent is equally an- 
ticipatory of the Ladd patent ; that, if you substitute in the first line 
of Ladd's claim the word "chair" for the word "bed," the claim ap- 
plies exactly to the Cram construction. It is urged, however, by the 
complainant, that the Segar claim describes the support of the frame, 
when in an extended position as résting on the shorter brace, and 
that in the Cram patent the frame or platform is not supported upon 
the brace, but upon certain notclies eut for that purpose in the leg. 
But in his spécification Segar states: 

"It Is quite obvious that a stop or hook may be provided for engagiug the 
ends of the side bars and legs when the legs are extended, as shown in Fig. 
t. The stop consista of projections 11, 11, and hooks lia, lia, Fig. 5, or any 
other snitable means for engaging the extrêmes of the side bars and legs when 
extended," 
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And Cram, in his spécification, in referring to thèse notches or 
shoulders, says : 

"When the seat, A, Is In a horizontal position, It rests on one or more 
shoulders, i, i, or an équivalent thereof, the Connecting bars, E, Ei, under 
such circumstances, being horizontal, or nearly so." 

The complainant seeks to differentiate the Cram patent from the 
patents in suit by pointing eut the fact, to which we hâve already al- 
hided, that the long brace, when extended, forms a supporting leg, 
and hence does not perform the sole function of a brace. It cannot 
be, however, that the brace loses its identity as a brace from the fact 
that when extended it becomes a leg. It cannot be structurally im- 
portant whether the brace being extended becomes a leg, or, as in the 
patents in suit, it is "pivoted to a leg." In either case the function 
of the brace is preserved. 

Following the history of the prior art, the Smith patent is cited by 
the défendant. This patent is numbered 163,611, and was issued in 
1875. This patent is applied to folding school chairs, and seems to 
us to involve very largely the same principles of construction as the 
Cram patent. Without further discussing the other patents referred 
to in the prior art, we think the same may be said of them as we hâve 
said of the Smith patent ; so that the whole question of novelty may 
be discussed and decided in connection with the Cram patent, which 
we hâve already discussed. 

The Gould and Cook patent, cited by the défendant in the prior 
art, is important because it applies the same two-link attachment to a 
bed which Cram applied to chairs; but we do not think that the 
question of novelty is raised so clearly in this patent, or in any of the 
other patents produced by the défendant in the prior art, as in the 
Cram patent, and so we hâve preferred to discuss the whole question 
of novelty on the Cram patent, the earliest patent cited in the prior art. 

After a careful examination of the spécifications and claims, and 
the drawings and models of the patents in suit and of those in the 
Cram patent, the court is of the opinion that ail there is of invention 
in the patents in suit was in use under the Cram patent. But it is 
urged by the complainant that the Cram patent was applied only 
to the construction of chairs, and not to the construction of beds. 
Cram, however, in his spécifications, applies his improvement not 
only to folding chairs, seats, and tables, but to "other ai-ticles of Hke 
character." Certainly, folding beds are articles of like character 
with folding chairs; they are both in the furniture art; the sugges- 
tion of one article of furniture brings to mind naturally another kind 
of furniture, especially when those two kinds of furniture are so 
clearly analogous as beds and chairs. Cram says that he merely 
illustrâtes his invention by applying it to a portable or folding chair. 
The use of this invention as applied to a bed is not a remote use, and, 
as we hâve just shown, it cannot be said to be a use unthought of by 
Cram ; but, even if no words of extension had been used by Cram in 
his spécifications, the use of an invention for beds which had been 
patented for chairs is clearly an analogous use. We think, then, 
that the patents of Ladd and Segar, under the principles and deci- 
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sions of the patent law, represent not invention, but merely reproduc- 
tion. 

The principle that the use of an old mechanism cannot be trans- 
ferred without change to a new situation analogous to the old is well 
stated in the patent law. In the case of Frederick Stearns Company 
V. Russell, 54 U. S. App. 591, 85 Fed. 218, 29 C. C. A. 121, the court 
says : 

"The Inveritor of a machine Is entitled. to the beneflt of ail the uses to 
which it can be put, no matter whether he had the idea of the uses or not. 
Eoberts y. Ryer, 91 TJ. S. 150, 157, 23 L. Ed. 267; Goshen Co. v. Bissell Co., 
37 U. S. App. 555, 72 Fed. 67, 19 C. O. A. 13, and cases there clted." 

In the same case the court further says : 

"Where It requires substantially no change In the old devlce to adapt It 
to the new use, such adaptation cannot be the subject of a patent, no matter 
how remote and unthought of the new use may be, provided no new force 
or mode of application be necessary In carrying on such use." 

In Wpven Wire Company v. Whittlesey, 8 Biss. 23, Fed. Cas. No. 
18,058, it was held that a structure old as a chair seat cannot be pat- 
entée! as a bed bottom. 

In Pennsylvania Railroad v. The Locomotive Truck Company, iio 
U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222, the court says : 

"It is settled by many décisions of this court, which it is unnecessary to 
quote from or refer to in détail, that the application of an old process or 
machine to a slmilar or analogous subject with no change in the mauner of 
application, and no resuit substantially distinct in its nature, will not sus- 
taln a patent, even if the new form of resuit had not before been con- 
templated," 

In the case at bar we think that there is no novelty in the patents 
sued upon, in view of the history of the prior art, and especially in 
the light of the Cram patent, upon which we hâve commented. And 
although this patent was applied in the first instance to chairs, under 
the principles and décisions which we haVe above discussed we think 
the use of the invention as applied to a kind of furniture so similar as 
a bed constitutes an analogous use, which cannot be permitted under 
the patent law. The resuit is that upon the question of novelty the 
merits seem clearly with the défendant. 

The decree must therefore be that the bill be dismissed, with costs 
to the défendant. 



UNION TRUST CO. et al. v. WALKER ELECTRIC 00. 

(Circuit Court, E. D. Pennsylvania. March 31, 1903.) 

No. 12. 

1, Patents— SuiTS por Infrikoement— Parties. 

Where the assignor of a patent bas expressly authorized his assignée 
to bring suits for Infringement, he is not a necessary party to a suit by 
his assignée, even though the asslgnment is subject to a condition, on 
the nonfulfillment of which the title will revert. 

In Equity. Suit for infringement of patent. On objection to bill 
for want of proper parties under equity rule 52. 
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John P. Croasdale and Joseph C. Fraley, for complainant. 
Eaton & Lewis, for respondent. 

ARCHBALD, District Judge* By the fourteenth paragraph of 
the answer objection is made that H. Ward Léonard, a one time 
owner of the patent in suit, is a necessary party, and that the bill is de- 
fective without his joinder. The assignment of the patent by the 
said H. Ward Léonard to the Union Trust Company, as well as 
to Newton & Scott, under whom the Cutter Electrical Company, 
the other plaintifï, claims, is subject to the payment of two prom- 
issory notes executed by Newton & Scott to the said H. Ward Léon- 
ard for $10,000 each, indorsed by the Cutter Electrical Company, and 
payable May 28, 1903, and May 28, 1904, respectively, on default in 
payment of which the patent reverts, the assignment to the Union 
Trust Company being in part for the better securing of that resuit. 
If this were ail there was in the case, H. Ward Léonard, haviftg a 
defînite reversionary interest, and having parted with his title to 
the patent only upon this express condition, not being bound by 
proceedings taken to enforce it by those to whom it nad been so 
conditionally assigned, would, consequently, be a necessary party to 
be brought in. Walker on Patents, § 574. But by the tenth para- 
graph of the agreement between the said H. Ward Léonard and the 
said Newton & Scott, it is distinctly provided that the latter shall hâve 
the right, at their ovi^n expense, at any time, to bring suit for the 
infringement of the patents referred to therein, including the one in 
suit; and by the eleventh paragraph ail rights conferred by the 
agreement are to apply, as well as be binding upon, the assigns of 
the respective parties. I do not see why this does not vest fuU 
authority in the Cutter Electrical Company to maintain such a suit 
as that which we hâve hère, whether the Union Trust Company has 
or not. On gênerai principles of equity, which prevail as much in this 
suit as in any other, the latter, being something more than a mère 
naked trustée, and representing ail the beneficiaries under the décla- 
ration of trust, would seem to be possessed of similar authority. Ker- 
rison v. Stewart, 93 U. S. 155, 23 L. Ed. 843. But, whether this be 
so or not, H. Ward Léonard, having delegated to Newton & Scott 
and their assigns the right to sue, is bound by what they may do 
in the exercise of that right, and the défendants are, therefore, fully 
protected against any claim which he might incline to independently 
set up, and this is ail that they can ask. Littlefield v. Perry, 21 Wall. 
205, 22 L. Ed. 577. There is no suggestion that he asserts any, 
but, if he should hereafter, assuming that the notes were not paid, 
and that title reverts to him, it would be of no avail. There is no 
defect of parties, therefore, without him, and the objection that he 
is not brought in cannot prevail. The corporate authority of the 
Union Trust Company is not involved in this hearing and is not pass- 
ed upon. 

The objection to the bill for want of proper parties, made in the 
fourteenth paragraph of the answer, is overruled, 

* Specially assigned. 
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THE LYMAN M. LA"W. 

(District Ck)urt, D. Maine. May 7, 1903.) 

No. 56. 

L Saltage— Rescue op Abandoned Schoonbr— Amount of Compensation. 
The Lyman M. Law, a large, deeply laden coal schooner, was anchored 
off the shore of Cape Cod in the wlnter in a slnking condition, abandoned 
by her crew, and -with her pumps unable to reduce the water in her 
hold. Passlng steamers had paid no attention to her signais, and one 
' refused to render any salvage service, but toolî off her crew, with their 
effects. After lying through the night, durlng which she had filled 
above the deck forward, the North Star, a large passenger steamer, on 
her regular trip from New York to Portland, the schooner Hope Sherwood. 
and the crew from the life station went to the rescue of the Law, and 
by 10 that night she had been towed by the steamer into a port. With 
her cargo and freight she was of the value of $36,000. The risk to tlie 
men from the two crews and the life-savers who went on board and re- 
mained to steer and work the pumps was considérable, as she was in 
danger of slnking at any time, and there was also danger that the Nortli 
Star, which was not fltted for towlng, might be disabled by the fouling 
of her propeller, owing to the unmanageable condition of the Law. The 
Sherwood, besides the services rendered by her crew, stood by dunng 
ail the time to glve any assistance needed. The North Star, with her 
cargo and freight, was of the value of about $460,000. The services were 
skillfully performed, and the Law and her cargo were saved without 
loss. Beld, that $12,000 wonld be awarded as salvage, $9,500 to the 
North Star and crew, and $2,500 to the Hope Sherwood and crew. 

In Admiralty. Suit to recover for salvage services. 

Benj. Thompson, for the Maine Steamship Co. 
Frédéric Dodge, for the Hope Sherwood. 

Carver & Blodgett and James D. Dewell, Jr., for the Lyman M. 
Law. 
Bird & Bradley, for S. D. Warren & Co., claimants for cargo. 

HALE, District Judge. On Sunday morning, February i, 1903,. 
the four-masted schooner Lyman M. Law, of New Haven, Conn., of 
the burden of 1,154 tons net, with a cargo of 1,935 tons of Pocahontas 
coal, was lying at anchor about halfway between Nauset and Chatham 
lights, oÉf the coast of Cape Cod, between two and three miles from 
the beach, with both anchors down, in about 20 fathoms of water, and 
with no crew on board. She had cleared at Norfolk, Va., on a voyage 
to Portland, Me., carrying a crew of 11 men ail told, namely, Capt. 
John E. Blake, master, a mate, second mate, steward, engineer, and 
six men before the mast. She was fitted with a boiler and engine 
located near the bow for hoisting sail, weighing anchor, and operating 
the wrecking pump in the engine room and the steam pump aft ; she 
also had two hand pumps amidships. About noon of the preceding 
day, January 3ist, she had struck on Orléans Beach, near the southern 
end of Cape Cod. Upon hoisting the flying jib and lowering the 
mizzen and spanker sails, she immediately came ofï. She was kept 

T 1. Salvage awards In fédéral courts, see note to The Lamington, 30 C. C 
A. 280. 
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before the wind, and lier pumps were started. According to the an- 
swer : "As soon as the vessel was fairly off, the mizzen and spanker 
were again set and the schooner stood up the beach. Upon attempt- 
ing to go around Cape Cod, the wind being very heavy and the sea 
very rough, she was brought about and anchored at 5 130 p. m." 
Soon after anchoring water was found in the vessel's hold. The after 
steam pump was started, but did not lower the water, the indicator 
showing that the water was increasing. Thereupon the two hand 
pumps were started, and still the indicator showed that the water was 
rising in the vessel's hold. The forward wrecking pump was also 
started, and with ail thèse pumps in opération it was found that they 
could not reduce the water in the hold, over five feet of water being 
shown by the indicator. In the early part of the evening Capt. Blake 
showed some agitation over the condition of his vessel. He spoke to 
the crew about the importance of working the hand pumps to the ut- 
most. Whereupon the crew soon became alarmed at the condition 
of affairs, and wanted to leave the schooner. They obtained per- 
mission of the master to set two red lights in the rigging as signais of 
distress ; and at about 10 minutes past 8 o'clock the Grecian, a steamer 
of the Boston & Philadelphia Steamship Line, 3,800 tons, Capt. Wil- 
Ham E. Briggs, master, bound from Boston to Philadelphia, saw the 
red lights of the Law, heard the distress whistles which the Law was 
sounding, and came within 700 feet of the schooner. Capt. Blake, of 
the Law, asked to be taken in tow, but the captain of the Grecian de- 
clined, and asked if the crew of the schooner desired to be taken ofï, 
to which Capt. BlaJce replied that they did. The testimony does not 
show that the captain of the steamship then disclosed where she was 
going or where he could land the crew of the schooner, although the 
captain of the Law undoubtedly had the intention to land, if possible, 
at Vineyard Haven and there procure a tug, if he could, to go to the 
relief of the schooner, if he should find her above water. After the 
loss of two boats, the crew of the schooner were landed upon the 
steamer, the seamen having their persOnal efïects. The steamer then 
proceeded on her course, and, notwithstanding Capt. Blake requested 
to be landed at Vineyard Haven, no landing was made there. The 
steamship took the crew with her to Philadelphia. 

The schooner Lyman M. Law laid at anchor through Saturday 
night, namely, the night of January 3ist, without any crew aboard. 
She was seen late in the afternoon and in the evening of January 3ist 
by the Palmet River Life-Saving Station crew, some four miles distant, 
on the shores of Cape Cod. Early Sunday morning Capt. Cole, the 
keeper of the station, observed the schooner still lying ofï his station. 
He immediately launched his surf boat, with six men, and proceeded 
towards the schooner, and arrived alongside of her about 8 o'clock 
in the morning. The entire life-saving crew immediately went on 
board the schooner, and found her abandoned, her boats gone, her 
davit falls hanging in the water, and her whole appearance showing 
that there had been a hasty departure of her crew. The life-savers at 
once cOncluded that the crew of the schooner had been taken ofif by 
some of the steamers whose search lights they had seen thrown upon 
the schooner the previous evening. The testimony shows that the 
122 F.— 52 
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life-saving crew found the schooner deep in the water. Forward of 
her poop the water was level with lier decks, and between-decks the 
water cOuld be seen running in near her stem. They found her hand 
ptimps choked, and concluded that she could not be sailed in, and that 
she required the services of a steam vessel in order to save her. While 
they were aboard they observed the Standard Oil steam tug, with two 
barges in tow, coming down from the north, and they set the schoon- 
er's flag in the fore rigging in order to attract attention ; but the tug 
kept upon her course, paying no heed. Capt. Cole and his Hfe-saving 
crew then left the schooner, and returned to their station, and tele- 
phoned Provincetown for a steam tug, but did not find one. As they 
approached the shore they observed the steamer North Star coming 
from the southward. They also saw the Life-Saving Station boat 
from Cahoon HoUow Life-Saving Station, the next station above, 
putting oflf from the shore. Capt. Cole considered that sufïicient 
means of safety were now being provided for the schooner, and there- 
fore went ashore, and gave the matter no further considération. 

The steamship North Star, on her voyage from New York to Port- 
land, first sighted the schooner Lyman M. Law about 9 o'clock Sun- 
day morning, February ist, and reached her about 10 o'clock. The 
North Star is a steamship owned and run by the Maine Steamship 
Company. She is a steel vessel, constructed in 1901, of 3,159 gross 
tons and 1,999 "^^ tons. She is 300 feet long, 46 feet beam, and 17 feet 
draught when loaded, and carried at this time a crew of 49 men, ail 
told. Her value is testified to be $375,000. She then had on board 
a général cargo of the value of $82,000. Her freight on the trip was 
of the value of $2,667, ^s the testimony shows — making her total 
value, with cargo and freight, $459,667. She sailed Saturday, the 31 st 
day of January, 1903, at 5 :30 p. m., from her pier in New York on her 
regular passage to Portland, with her usual passenger list and fuU 
cargo. As she approached the Lyman M. Law about 10 o'clock Sun- 
day morning no one could be seen on board. The schooner appeared 
low in the water, and with no signs of Ufe. The master of the steam- 
ship, Capt. Bragg, gave several blasts of the whistle to see if anybody 
was on board. Nobody appeared, the steamship stopped, and a boat 
was put in readiness to lower. At this time the Cahoon HoUow Life- 
Saving Station crew were observed coming oflf from the shore. Capt. 
Bragg waited until the station boat got near the schooner, and then 
asked those in the boat to go on board and ascertain the situation of 
the schooner and what assistance she needed. About this time the 
schooner Hope Sherwood was observed a Httle distance to the south- 
westward of the Lyman M. Law, and it was seen that in attempting to 
lower a boat from the stern davits of the Sherwood the boat had cap- 
sized and three of her men were in the water. The life-saving crew at 
once proceeded to rescue thèse men, and after rescuing them the crew 
returned to the Lyman M. Law with the rescued men in their boat. 
In the meantimè the North Star continued to lie near the Law, waiting 
for the station crew to get back to her. When the life-saving station 
crew reached the Law they went on board. The three men belonging 
to the Hope Sherwood who had been taken from the capsized beat 
also went on board. They were followed by two other men from the 
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Hope Sherwood, who came to the Law in another boat. Capt. Bow- 
ley, of Ihe life-saving station, loolced the Law over carefully, and told 
Capt. Bragg that she appeared to be abandoned and was "in a sinking 
condition." Capt. Bragg then called his chief engineer, Samuel A. 
Sault, and requested him to go aboard the schooner with the second 
officer, and ascertain her condition, for the purpose of determining 
whether she could be towed into Provincetown. 

In order to keep the services of the North Star and the Hope Sher- 
wood distinct, we will now follow the action of the North Star and 
her crew. After going aboard the schooner, the men from the North 
Star made a thorough examination of her condition, and found the 
water was coming in through the scuppers upon the deck forward of 
the poop; that her forward pump had been taken apart, and left so, 
and that there was no water in her boiler; that her hand pumps 
were choked, and the windlass was so situated that the chain would 
not run out. They thought it necessary to eut the schooner's chains. 
They had taken their hacîc saws with them, and under the direction of 
Mr. Sault, the chief engineer, some of them were set at work sawing 
the chains, while Mr. Sault was carried back to the steamer to report 
the schooner's condition. Capt. Bragg immediately gave orders to 
get rid of the chains as quickly as possible, as ail agreed it was neces- 
sary to lighten the schooner forward, and as he was anxious to get 
into Provincetown with the schooner as speedily as he should be 
able to do so. Mr. Sault immediately returned to the schooner with 
the necessary tools, and with the assistant engineer, Joseph A. N. 
Wells, he gave directions to the North Star crew to connect up the 
schooner's pumps and û\l the boiler. They continued at that labor 
until 2 o'clock in the afternoon, at which time the chains were eut. 
There being no hawsers aboard the Law, the steamer's two hawsers 
were run to the schooner by the life-saving station crew. Mr. Sault 
and the assistant engineer, Mr. Wells, returned to the steamer, leav- 
ing four of the crew of the North Star on board the schooner, namely, 
Colbeth, Semple, O'Keefe, and Anderson. The life-saving station 
crew and two of the men from the Sherwood were still on board the 
schooner. During the time the North Star men were at work upon 
the Law no steam vessel appeared until just as the steamer was start- 
ing ahead, when a large steamship called the Kershaw, and of about 
the same tonnage as the North Star, came alongside, and inquired* 
as to the trouble with the schooner, but made no ofifer to take her in 
tow. About two o'clock the North Star started to tow the schooner 
to Provincetown. The weather looked threatening. From the time 
the crew of the steamship and of the Hope Sherwood went aboard 
the Law, up to the time of the start for Provincetown, the schooner 
had settled in the water so that there were eight inches of water 
over her deck forward of the poop when she started. The life-saving 
station crew were still on board at the time of the start. As soon 
as the schooner was taken in tow, the forward pump was started, 
and continued to run throughout the night. Owing to her water- 
logged condition, the schooner steered badly while in tow, and re- 
quired two men constantly at her wheel. After going ahead a short 
distance she was found to be settling at the bow, and it became neces- 
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sary to stop her in order to stop up the hawse pipes. Capt. Bragg 
and the chief engineer remained on the upper deck, at the stern of the 
steamship, watching the schooner from the start until reaching Prov^ 
incetown, and gave instructions to the engine room as to the speed 
of towing. It often became necessary to slow down and to stop. 
Once the schooner took a sheer, and parted one of her tow-lines. 
The captain of the steamer was under appréhension, both before and 
after the towing began, that the schooner might go down at any mo- 
ment. The Ufe-saving station crew, during the time they were aboard, 
kept their life belts on, and they testify that they, too, feared that the 
schooner might go down at any time. At the start the captain of 
the station, Capt. Bowley, requested the steamer to go ahead slowly, 
so that in the event the schooner should go down by the head they 
might hâve as much time as possible to leave her. He also instructed 
his men to jump away from the schooner if she started to go down, 
so as to be out of the suction. While the schooner was in tow the 
captain of the life-saving crew requested the steamer to stop so that 
their boat might be bailed out, and be in readiness if the schooner 
should go down. At the time the schooner reached Provincetown 
the water was from i8 inches to 2 feet over her deck forward of the 
poop, and there was some fear, especially in the mind of the steam- 
ship's first officer, that the schooner would sink while waiting in 
Provincetown. 

On arrivai at Provincetown Capt. Bragg and the engineer called 
up the company's agents in New York and Portland to détermine 
what action should be taken. Mr. Bartlett, the gênerai agent of the 
libelant company at Portland, inquired of varions shipping men the 
name of the consignées and the destinatiou of the vessel, and, being 
unable to obtain the required information, he thought it best to 
hâve her taken into shoal water, so that if she should sink during 
the night she could be readily raised. She had no ground tackle, 
and it was doubtful whether her own pumps would keep her free, so 
that this seemed the proper course to pursue. Thereupon Capt. 
Bragg arranged with the tug Juno, of the Boston Towboat Company, 
to take the schooner in nearer the shore, and placed his second of- 
ficer, Colbeth, and two men who had run the engine, in charge of 
the schooner. At 10:46 that evening, February ist, the steamship 
sailed for Portland without any second pilot, Capt. Bragg and his 
first pilot performing extra duty. Monday morning, February 2d, 
arrangements were made by the Maine Steamship Company with the 
Boston Towboat Company to send a diver, steam pumps, chains, and 
anchors to the Lyman M. Law. On the same day Capt. Humphrey 
was sent by the libelant company to look after the schooner, and 
relieve the men from the North Star, so that they could return to the 
steamer. February 3d the Boston Towboat Company was notifîed 
to make such further arrangements for the care of the schooner as 
the towboat company and the owners thought advisable. Capt. Blake, 
of the Law, reached Provincetown Harbor on the afternoon of Feb- 
ruary 3d, and took command of the schooner. It does not appear 
that he made any objection to what had been donc in regard to slip- 
ping the chains or placing on board the anchors and the steam 
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pump or taking the diver. On the 7th day of February the schooner 
proceeded in tow of the tug Storm King, of the Boston Towboat 
Company, for Portland, to which place she had been consigned, and 
where she arrived about 4 o'clock on the afternoon of the çth of Feb- 
ruary. The cargo of coal she had on board was delivered to the 
consignée. The boiler, anchor, chain, and pump placed on board by 
the orders of Mr. Bartlett were returned, and Capt. Blake paid the 
Boston Towboat Company $650 for their use after he took possession 
of the L,aw. 

During the time the steamer North Star was rendering the serv- 
ices which we hâve above described, the Hope Sherwood, with her 
officers and crew, was aiso rendering service. The Hope Sherwood 
is a four-masted schooner of 522 tons burden, carrying at the time 
of rendering the salvage service a crew of eight men, ail told, and 
then had on board a cargo of 1,080 tons of coal, of the value, in- 
cluding freight, of about $13,000. At about daylight Sunday morning, 
February ist, her watch observed the Lyman M. Law at anchor, ap- 
parently abandoned. At that time no other vessel was in sight. She 
at once altered her course, and passed under the stern of the Law, 
which appeared to be in a water-logged condition, but she passed on 
without boarding her, because the Palmet River Life-Saving crew 
were then seen to be on board. She had not proceeded very far up 
the beach, when about 9 o'clock her watch observed that the Life- 
Saving Station crew had placed a fîag in the Law's rigging and left 
her. The Sherwood then wore about, and headed for the distressed 
vessel. She lowered a boat when under the Law's stern, containing 
three of her crew. This boat capsized, and the men were picked up 
by the Cahoon Hollow Life-Saving crew, as we hâve described. The 
life-saving crew placed the Sherwood's men on board the Law, and 
thèse men, with others who followed in a small boat, fîve in ail, were 
on board of her before the men from the North Star. Two of them 
remained on board the Law during the time of the salvage service. 
They testify that they thought there was a reasonable prospect that 
they could hâve started the pumps, controlled the water coming on 
board, got the vessel under way, and sailed her into Provincetown. 
The Sherwood, with her other men, was standing by to render such 
assistance as she was able to render. The men of the Hope Sher- 
wood, however, assented at once to the arrangement which insured 
quicker relief to the Law; that the North Star should tow her to 
Provincetown, the Sherwood's crew co-operating in that work, so 
far as they were able, a part of them by actual work upon the Law, 
others by standing by with the Sherwood ready to assist. Capt. 
Gilbert, of the Sherwood, appears to be a prompt, efificient young 
officer. He did what he could by standing by with his schooner to 
render assistance. The work of getting the schooner ready to be 
towed to Provincetown was shared between the crew of the North 
Star, the crew of the Sherwood, and the life-saving station crew. As 
the crew of the North Star had their hack saws and other implements, 
they rendered perhaps the most efficient service, but ail did faithfuî 
work, so far as they were able. When towage to Provincetown began, 
Stanton and Johansen remained upon the Law. The Sherwood, with 
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Capt. Gilbert and five men, continued on her voyage to Boston. 
From the time the men of the Hope Sherwood and the North Star 
came aboard the Law until the landing at Provincetown, the men from 
the North Star, from the Sherwood, and from the life-saving station 
wera aboard the Law, and each set of men now assume that they were 
in command of the schooner. But it is not material to inquire who 
was actually.in command, or who arranged for the towing of the 
schooner into Provincetown, as the court has to décide only what 
actual salvage service was rendered. 

It is now the duty of the court to apply the principles of the 
law of salvage to the facts of the case which hâve been briefly recited, 
and to décide what should be awarded to the salvors for their suc- 
cessful service. 

In the case of The Sandringham (D. C.) lo Fed. 556, Judge Hughes, 
in a masterly and exhaustive opinion, reviews the principles upon 
which cases of this character should be decided. He very aptly ob- 
serves that, although the amount lies within the discrétion of the 
court, yet a judge is not at liberty to render an arbitrary judgment at 
his own individual discrétion or caprice, but must be governed by the 
teachings of précédents and principles of the law of salvage. He 
uses the familiar définition of salvage, namely: "Salvage is a reward 
or bounty, exceeding the actual value of their services, given to those 
by mcans of whose labor, intrepidity, and persévérance a ship or her 
goods has been saved from shipwreck or other dangers of the sea." 

Chief Justice Marshall, very early in our judicial history, stated the 
policv of the law in regard to salvage in The Blaireau, 2 Cranch, 266, 
2L. Ed. 266: 

"If the property of an IndlvWual on land be exposed to the greatest péril, 
and be saved by the voluntary exertlons of any person whatever; If valuable 
goods be rescued from a bouse in fiâmes, at the imminent hazard of life, by 
the salvor — no rémunération in the shape of salvage is allowed. The act is 
highly meritorlous, and the service is as great as if rendered at sea, yet the 
elalm for salvage could not, perhaps, be supported. It is certainly not made. 
Let precisely the same service, at preeisely the same hazard, be rendered at 
sea, and a very ample reward will be bestowed in the courts of justice. If 
we search for the motives producing this apparent prodigality in rewarding 
services rendered at sea, we shall flnd them in a libéral and enlarged policy. 
The allowance of a very ample compensation for thèse services, one very 
much exceeding the mère risk encountered and labor employed in efCectlng 
them, Is Intended as an Inducement to render them, which it is for the public 
Interests, and for the gênerai Interests of humanlty, to hold forth to those 
who navigate the océan." 

Judge Story adopts the same line of définition in The Henry Ew- 
bank, i Sumn. 400, Fed. Cas. No. 6,376 : 

"The law does not stop short with a mère allowance to the owner of an 
adéquate indemnity for the risk so taken. It has a more enlarged policy and 
a higher aim. It looks to the common safety and interest of the whole com- 
mercial world In cases of this nature, and It bestows upon the owner a libéral 
bounty to stimulate hlm to a just zeal in the common cause, and not to clog 
his voyages with narrow instructions which should interdlct his master from 
salvage service. * » • The law offers not a premlum of indemnity only, 
but an ample reward, measured by an enlightened llberallty and forecast." 

Judge Hughes in The Sandringham, supra, in referring to the lead- 
ing considérations to be observed in determining the amount of the 
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award for salvage services, says that he does not know where those 
considérations can be more explicitly stated than in the instructions 
given in 1865 by the British Board of Trade to the receivers of wrecks 
of Great Britain. Embodying the resuit of the décisions of the Eng- 
lish and American courts of admiralty, the board of trade laid down 
the rules to be considered in determining the amount of the award. 

(i) The degree of danger from which the lives or property are 
rescued. 

(2) The value of the property saved. 

(3) The risk incurred by the salvors. 

(4) The value of the property employed by the salvors in the wreck- 
ing enterprise, and the danger to which it was exposed. 

(5) The skill showrn in rendering the service. 

(6) The time and labor occupied. 

And Tudge Hughes adds a seventh considération : 

(7) The degree of success achieved, and the proportions of value 
lost and saved. 

We will now comment upon thèse principles as applied to the sal- 
vage service rendered by the North Star. 

First. The degree of danger from which the property in the case 
at bar was rescued : The Lyman M. Law was a large, deeply laden 
coal schooner, anchored off the shore of Cape Cod, in the winter, 
in a sinking condition, abandoned by her crew, her pumps unable to 
reduce the water in her hold. The steamer Grecian had refused to 
render any salvage service, and other vessels passing by had given 
the schooner no heed. From the évidence the court must believe 
that the services of a steamer were necessary to relieve the schooner 
from her perilous situation. We believe that the Lyman M. Law and 
her cargo must hâve been a total loss but for the relief offered by 
the North Star. The master and the crew had left the ship for their 
safety. The master, to be sure, when he left her, had a gênerai in- 
tention of coming back with a tow to relieve the schooner if she 
should be afloat when he returned. But it has been held that, if the 
master and crew leave their ship for the safety of their lives, a mère 
intention of sending a steamer back for relief does not take away 
from a vessel the character of a légal derelict. The Coromandel, 
Swabey, 205. It is not necessary, however, to discuss the technical 
question whether or not the schooner was a derelict, or to consider 
ail the old learning upon the subject of derelicts. The question to be 
decided is in what péril the vessel was found, and what reward 
should be given for the services rendered by the salvors. It cannot 
be doubted that the crew abandoned the schooner in great haste, in 
fear of their lives, the seamen taking with them their personal efïects. 
As bearing upon the question of the danger in which she was lying, 
the testimony of the captain and members of the station crew is 
very important. Capt. Bowley testifies that the schooner was "in a 
sinking condition." He and his crew wore their life belts during the 
whole time they were on board. They regarded the vessel to be in 
some danger of sinking at ail times during the salvage service. 

Second. The value of the property saved: The testimony shows 
that the value of the schooner herself was $23,500, and the value of 
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her cargo, in which is încluded the freight, was not less than $12,500, 
making the total value of the property saved not less than $36,000. 
Third. The risk incurred by the salvors: As to the risk of the 
individual salvors who were on board the schooner, we hâve al- 
ready commented upon the fact that the vessel was in a sinking con- 
dition, lying very low in the water, that the Hfe-saving crew had in- 
structions to keep on their Hfe belts, and that there was some danger 
at air times of sinking. This danger was not very great, as the life- 
saving crew were présent with their boat ; but it is an élément that 
should hâve some weight with us in estimating the salvage service. 
The North Star assumed a very great risk in taking the schooner in 
tow on this dangerous coast and towing her to Provincetown. Judge 
Hughes, in The Great Northern (D. C.) 72 Fed. 678, says : 

"Towing a dlsabled vessel on the high sea Is always a salvage service, 
owing to the latent dangers from multiform accidents to which shlps are con- 
stantly liable. * ♦ * After gettlng under way and commenclng the towing 
service, there is constant danger on the open sea when the disabled ship lias 
no power of self-control. * * • It is the latent danger from the multiform 
accidents to which ships are constantly lialjle which makes a towage service 
on the open sea rendered to a dlsabled shlp always a salvage service." 

The North Star was not fitted for towing vessels. She was in 
constant danger of the propeller getting afoul of the towing hawser. 
If such fouling had taken place, she might well hâve herself become 
disabled. Capt. Bragg was apprehensive of this danger. The schoon- 
er, on reaching Provincetown Harbor, owing to her unmanageable 
condition, struck the North Star, crushing her boat, injuring her rail, 
and breaking her ash ejector. Capt. Bragg testifies that the steam- 
ship at the time of this collision could not be moved, as the hawser 
was liable to foui the propeller. It has been well urged that if this 
difïiculty had occurred at sea, and the steamer had become unmanage- 
able, there was great danger to herself — a danger for which the own- 
ers of the steamship would hâve no redress. The risk is one which 
the Grecian would not undertake, and which the other passing ves- 
sels avoided. Judge Benedict in The Gallego (D. C.) 30 Fed. 271, 
is governed by thèse considérations. He comments on the fact that 
four steamers in succession passed in sight of the Gallego and did 
not stop. 

Fourth. The value of the property employed by the salvors in the 
wrecking enterprise, and the danger to which it was exposed : The 
value of the North Star, her cargo and freight, is testified to -be 
$459,667. She was a large steamer on the Une between Portland and 
New York. The danger to which this vessel was exposed we hâve 
already commented upon Under the third considération. 

Fifth. The skill shown in rendering the service: The testimony 
shows that a fair and compétent amount of skill, at least, was ex- 
hibited by the captain of the North Star and her crew in the important 
service which they rendered. 

Under items fifth and stxth, in discussing the skill shown in ren- 
dering the service, and the time and labor occupied, we must consider 
the faithfulness of the captain and crew of the North Star in standing 
by the disabled schooner from the moment they saw her until they 
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left her safe in the harbor at Provincetown. We must consider the 
fact that she left her regular course, and took ail her chances in doing 
this service. In the case of The Anna, Fed. Cas. No. 398, Judge Bene- 
dict comments upon the duty of adequately appreciating the service 
of a regular liner departing from its ordinary duties and performing 
a salvage service. 

Seventh. The degree of success achieved, and the proportions of 
value lost and saved: The success of the salvage service was per- 
fect. The Lyman M. Law, with her whole cargo, was brought to a 
place of safety. The cases ail agrée that the élément of saving the 
whole of a vessel and her cargo is a very important considération in 
estimating salvage service. In the case of the Isaac Allerton, referred 
to in Marvin on Wrecks & Salvage, p. 122, the court says that 'a 
proportion of the property lost must enter into considération. In 
a case in which, out of property worth $200,000, in danger, only the 
value of $50,000 was rescued, I would give a smaller percentage for 
salvage than I would in another case where, other circumstances being 
equal, property worth $50,000 was in danger and was ail saved." 

In the considération of the services of the Hope Sherwood, the 
same reasoning iapplies with référence to the first two items as in the 
case of the North Star. In référence to the third salvage ingrédient, 
namely, the risk incurred by the salvors, it is enough to say in regard 
to those upon the deck of the disabled schooner, and of those con- 
ducting her to Provincetown, that the same considérations inhere as 
in the case of the North Star. 

In référence to the fourth item of salvage service, namely, the value 
of the Hope Sherwood, we find the value of the Hope Sherwood to 
be $40,000, and that of her freight and cargo to be $12,000. She 
was not a steam vessel, and was not in position to render so effective 
service as that rendered by the North Star, but she did render effi- 
cient service, and while other vessels passed by, not heeding the dan- 
ger of the distressed vessel, Capt. Gilbert showed himself to be a 
young man of great courage, energy, and promptness. We do not 
depreciate the value of his services in standing off upon that danger- 
ous coast, while he and his vessel could be made effective in relieving 
a disabled schooner. He assumed a very decided risk in allowing 
his vessel, in the winter time, to leave her voyage and remain in that 
dangerous situation. 

In regard to the fifth, sixth, and seventh salvage ingrédients as ap- 
plied to the Hope Sherwood, we may fairly say that while the time 
and labor occupied in the salvage service was not so much in the 
Hope Sherwood as in the North Star, it was ail the time and labor 
that was required of the Hope Sherwood and her crew, they using 
ail the skill that was necessary. While they believed that, if no steam 
vessel had appeared, they could hâve performed the whole salvage 
service, they at once yielded to a service which offered more hopes 
of success. The courage of Capt. Gilbert and his crew shown in 
daring to enter upon a doubtful service, and doing their best with 
the means in their power, should be encouraged. What Capt. Gil- 
bert did was bravely undertaken, and perseveringly and faithfully pur- 
sued. 
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We corne now to consider the bearing of the rules we hâve cited 
and of the gênerai law of salvage upon this case. It is impossible to 
cite, or even to examine in détail, thé many décisions bearing upon 
questions of amount. Every judge has had his own way of passing 
upon such questions. Judge Hughes says in The Sandringham, su- 
pra: "A peculiarity of admiralty cases, more marked than in those 
illustrating any other branch of the law, is that there are seldom any 
two cases that are alike in more than one or two of their features." 
Salvage is not a question of estimating the value of services, it is not 
a matter of quantum meruit, it is not a matter of fixing even a fair 
compensation pro opère et labore; it is a question of deciding how 
much reward or bounty should be given for encouragement of ves- 
sels, not only of doing justice to the particular case in hand, but 
for the encouragement of other vessels to volunteer their aid to 
distressed mariners. 

The case at ba/ has pretty much ail the salvage ingrédients con- 
tained in the books. It is not the case of a service of a steamer 
whose regular pursuit is to tow and relieve vessels. It is the case 
of vessels engaged in entirely outside pursuits coming to the rescue 
of endangered property. 

In the case of The Swiftsure (D. C.) 4 Fed. 463, the court says : 

"The allowance In such casea is Intended to be sufflciently libéral to make 
every one coneerned eager to perform tlie service with promptness and 
energy, and also to encourage the maintenance of steam vessels sufficiently 
powerful to make the assistance efCective. It would be contrary to the spirit 
of the maritime law to reduce the salvage compensation below the standard 
of libéral Inducement, and It would equally frustrate Its purpose if the al- 
lowance should be so large and so out of proportion to the services actually 
rendered as to cause vessels In crltlcal situations to hesitate or décline to rè- 
celve assistance because of Its ruinous cost." 

In the case of The Gallego, supra, Judge Benedict says : 
"The rule of the maritime law In respect to salvage is not so much com- 
pensation for work and labor performed as to hold out to those who sali the 
seas a strong Inducement to volunteer their aid to vessels in distress. The 
importance attached to this considération by the English admiralty is showu 
by the remark of the court in deciding the case of The Rio Lenia, 24 Mitch. 
Mar. Reg. 628. * • * In that case Sir Robert Philllmore says: 'It has 
been Impressed on the mind of the court that there seems to be a growing 
dislike on the part of owners of ships to allow their vessels to render as- 
sistance, even when no jeopardy of life is coneerned. That must be met 
by a libéral allowance on the part of the court, whose duty it is to consider 
ail the circumstances of the case.' • * * Xhis remark deserves emphasis 
from the fact proved in this case, that four steamers in succession passed 
wlthin sight of the Gallego's signais and did not stop." 

Judge Benedict, in the case of The Anna, supra, says : 

"One reason for a libéral award is stated to be that, the property ail having 
been abandoned as lost, it does not lie In the mouth of its owner to complain 
of the reward paid to strangers who return his property to him, and this 
considération has been adverted to as having equal force whether the vessel 
abandoned is In a sound or in a wrecked condition. * * * For the taking 
in charge and savlng of a wreck so situated, the reward should be such as 
to insure at ail times the renderlng of any amount of labor, the incurring 
of any rlsk, and the déviation of any vessel from any voyage In order to 
supply the wreck with a crew and make her présence safe. If in this case 
one of the oeean-bound steamers had fallen in with The Anna, and turned 
about to tow her to a place of safety, I should not bave hesitated to award 
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libéral compensation for the détention, expense, and Importance of such 
service, without mueli référence to the amount of the property absorhed 
thereby." 

In the case at bar, as in the case of The Gallego, steamers had 
passed the distressed and abandoned schooner, and had either re- 
fused to render any salvage service or had paid no heed. The thing 
did happen which the court adverts to in the case of The Anna — a 
regular liner did deviate from her course, did assume ail the déten- 
tion and ail the risks necessary to do an act which should hâve the 
encouragement of the courts. A sailing vessel, also engaged in com- 
merce, turns from her voyage and renders good service. 

In fixing an award which will induce a great steamer, upon a regu- 
lar passenger line, and with a passenger list, to départ from her voy- 
age, and undertake to rescue a disabled vessel, there must, in the judg- 
ment of the court, be a limit to which the doctrine of The Anna, 
which we hâve above referred to, should be allowed to go. On this 
subject Judge Benedict, in the Agnes Manning (D. C.) 59 Fed. 481, 
comments on the duty of encouraging steamers to incur the hazard 
of towing vessels which lie in the pathways of commerce, so that com- 
merce will not be endangered by floating wrecks. The présence of 
wrecks in the regular track of vessels, without lights, in the night- 
time, especially in thick weather, with no one to give warning of 
their location, may justly cause alarm, for they are liable to occa- 
sion great loss of life and of property. But the court is not justified 
in carrying this considération to the extent of encouraging a pas- 
senger steamer, even under the stress of so weighty considérations 
as this, to expose her own passengers to danger in attempting a 
salvage service. We do not think that the North Star, in doing 
salvage service in the case at bar, did imperil her own passenger list, 
but we think she went to the fuU extent of taking such risks as she 
needed to take in order to render such services as were necessary in 
order to do meritorious service. 

In coming to the conclusion as to the amounts, the court has tried 
to follow the principles cited in this opinion, and has studied in that 
regard ail the décisions of that great and learned pioneer in ad- 
miralty law, Judge Ware, of our own district, while trying to fîx 
such an award as shall be suitable for public policy and the proper 
encouragement to vessels in commerce and to océan liners to turn 
from their paths and assist the distressed. Our endeavor has been 
not to make an exorbitant estimate of awards, having in view that 
the Suprême Court has said that appellate courts are reluctant to dis- 
turb an award unless clearly satisfied that the court has made an ex- 
orbitant estimate. 

In fixing the amount of salvage, we exclude, of course, the crew 
of the life-saving station from any award. While they rendered most 
valuable and effective service, they were in duty bound to do this 
in the performance of their duty as life-savers and under the stat- 
utes of the United States. In view of the services rendered by the 
steamship North Star and the schooner Hope Sherwood, and their 
respective crews, keeping also in mind the damages sustained by 
the steamer North Star in rendering the salvage service, and the ex- 
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penises incurred by the steamship company in caring for and pre- 
serving the property for the owners, disallowing, however, the item 
of $300 paid by that company for insurance, I award as full salvage 
compensation to said vessels and their crews the sum of $12,000. 
From this sum there shall be paid to the Maine Steamship Company, 
as the owner of the steamship North Star, and to the crew of the 
said ship at the time of rendering the salvage service, in full for ail 
damages and expenses incurred in performing the salvage service, 
and in the préservation and care of the property, and as a bounty for 
the service rendered by said steamship and her crew, the sum of 
$9,500. From that sum there shall be paid to the crew of said ship 
the sum of $2,125. The aforesaid amount shall be net to the ofHcers 
and crew of said ship, without any déductions for costs or counsel fées. 
The balance of said amount, or the sum of $7,375, shall be paid the 
Maine Steamship Company, as the owner of the North Star. The 
balance of said salvage award, or the sum of $2,500, shall be paid 
to the owners and crew of the schooner Hope Sherwood, $600 of 
the same to be apportioned among the ofïîcers and crew. The afore- 
said amount shall be net to the ofïicers and crew of said schooner, 
without any déductions for costs or counsel fées ; the balance of said 
sum, or $1,900, shall be paid to C. A. Davis, as the owner of the 
schooner Hope Sherwood. The above awards shall be in full for ail 
expenses, services, and bounties. 

Let a decree be entered in accordance with this opinion, with costs. 



HCRT V. EMPLOYEES' LIABILITY ASSTJR. CORP., LIMITED, OF 
LONDON, ENGLAND. 

(Circuit Court, W. D. Kentucky. May 18, 1903.) 

1. Accident Insurance— Construction of Polict— Effsct of Failure to 
GivE Notice within Time Limitbd. 

A poUcy Insured the holder agalnst bodlly Injury eaused by accidentai 
means, "subject and aecording to the agreements and conditions herein 
contained, which are to be considered as conditions précèdent." Then 
followed 13 clauses, designated by letters from A to M, Inclusive, con- 
talning no conditions affecting any rlght o( the assured. Clause N 
provided that: "In the event of any accident wlthin the meaning of 
this policy happening to the assured, written notice • • • shall 
be glven within 30 days of its occurrence, • * * and on demaud 
such certiflcate » • • and other papers of proof of elaim shall be 
fumished * * ♦ as this corporation may reasonably requlre. Unies» 
affirmative proof of claim Is fumished within 13 months from the hap- 
pening of accident, no payment shall be made hereunder. No légal pro- 
ceeding for recovery hereunder shall be brought within 3 months after 
receipt of proof, • » * nor at ail unless begun within a period of 18 
months after the happening of the accident." Held, that whether or not 
the requlrement of notice within SO days was a "condition précèdent" 
within the meaning of the remote provision relating thereto, the failure 
to give notice within such tlme did not work a forfeiture of the policy, 
no such effect belng expressed, whlle It was so expressed with référence 
to the failure to furnlsh proofs or to begln suit within the tlme specifled, 
and In vIew of the rules that policles are to be construed most strongly 
agalnst the insurer, by whom they were written, and that, where peu- 
alties are expressly provided for in case of certain defaults, and not in 
case of others, the omission is to be deemed intentional. 
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2. Same — Waiver of Condition— Requirtns and Acceptance op Proofs. 

The provision for notice withln 30 days, being for the benefit of the 
insurer, might be walved by it; and a pétition on the policy, alleging 
that full proofs of the accident and death of the assured were furnished 
"in manner and form as required by the défendant," and were accepted 
as siifflcient and retained by défendant, is sufflclent to show such a 
waiver. 

Action on Policy of Accident Insurance. On demurrer to pétition. 

Lewis McQuown, for plaintiff. 

Barker & Woods and Wrigfht & McElroy, for défendant. 

EVANS, District Judge. The défendant, under date of October 
lo, içoo, issued to the plaintifï's intestate a policy of insurance, which, 
very long and elaborate, is not set out in full, although those charac- 
teristics might serve to illustrate the important questions to be deter- 
mined. It provides that: 

"The Employer»' Liabllity Assurance Corporation, Limited, of Londou, 
Bngland, in considération of the warranties hereinafter set forth, and of 
Twenty <>»/ioo Dollars, does hereby insure S. W. Francis of Iron Bridge 
fingaged in the business or occupation of a Tobacco Buyer under classifica- 
tion Pfd for the term of 12 months from noon of the lOth day of October 1900 
against bodily injuries within the meaning of thls Policy caused by external, 
violent and accidentai means during the period covered by thls Policy, sub- 
ject and according to the agreements and conditions herein contained which 
are to be considered as conditions précèdent, in the principal sum of Five 
Thousand Dollars." 

Then foUow 13 clauses or conditions, designated by letters of the 
alphabet from A to M, inclusive. Thèse clauses hâve no direct bear- 
ing upon any question now involved. They ail appear to hâve référ- 
ence alone to the obligations of the défendant. They carefully and 
in great détail limit its liability but in no sensé impose any such duty 
upon the assured as to create as, against him any "condition précè- 
dent." 

The clauses designated by the letters N and O are as follows : 

N. In the event of any accident within the meaning of this Policy happen- 
ing to the Assured, written notice, containing full name and address of the 
Assured, with full particulars of the accident, shall be given within thlrty 
days of its occurrence, to the Corporation's Managers for the United States at 
Boston, Massachusetts, or the agent of the Corporation whose name is en- 
dorsed hereon and on demand such certiflcates, by médical practitioners 
qualifled by law, and other papers of proof of claim, shall be furnished by 
the Assured or hls représentatives, at his or their own cost, as this Corpora- 
tion may reasonably require. Unless affirmative proof of claim is furnished 
within thlrteen months from the happening of accident, no payment shall be 
made hereunder. No légal proceeding for recovery hereunder shall be brought 
within three months after receipt of proof by sald Managers or said Agent 
nor at ail unless begun within a period of eighteen months after the happen- 
ing of the accident. 

O. If required by the Corporation, the médical or other agent of the Cor- 
poration, shall in case of any accident to the Assured, be admitted at ail 
reasonable times to see and examine the nature of the Injuries sustained, or 
in case of death to examine the body of the Assured. 

Mainly upon those provisions, and particularly those of clause N, 
the présent controversy must turn. One year had expired and the 
renewal premium had been paid for another year, when the injury 
occurred. As appears from the plaintifï's pétition, as amended, the 
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insured, S. W. Francis, on November 27, 1901, while holding his dog 
(described as an affectionate and docile animal) for the purpose of 
having wliat was supposed to be a bone in his throat removed by 
another person, was scratched on the hand by the dog. It is averred 
that the dog in fact had hydrophobia, and that on January 6, 1902, 
the insured died as the direct resuit of the scratch thus accidentally 
inflicted, both the accident and the death happening while the policy, 
as renewed, was in full force. Notice of the accident was not given 
within 30 days after it happened, and this fact, and the conséquences 
claimed to follow therefrom, are the basis of the contentions most 
urged at this hearing. The défendant, while not claiming that the 
injury was not such as the policy covers, has demurred to the péti- 
tion as amended, and the questions thus raised are not without diffi- 
culty ; but after a very careful investigation it seems to the court that 
the demurrer, at least, may be satisfactorily disposed of upon grounds 
now to be stated. 

The learned counsel for the défendant in their argument lay much 
stress upon the words found near the beginning of the policy that 
the instrument is issued "subject and according to thç agreements 
and conditions herein contained, which are to be considered as con- 
ditions précèdent." It will be observed that this phrase, stopping 
short, does not particularly specify to what the conditions are précè- 
dent, and that it is exceedingly remote from almost every clause in 
the policy to which it can hâve any logical or sensible référence; so 
remote, indeed, that it may well be supposed that the average per- 
son, in reading the policy, may hâve forgotten the phrase before he 
reached anythihg in the contract to which it could hâve any legiti- 
mate or intelligible application. It may, indeed, be assumed to be 
true that every written contract is made "subject and according to 
the agreements and conditions" contained in it, and every ordinary 
man would so understand, but what the words, "which are to be 
considered as conditions précèdent," used in the poHcy sued on, mean, 
may well admit of doubt when we give them a more than superficial 
considération in connection with the entire writing. Many of the 
stipulations cannot, in the accurate sensé, be "conditions précèdent" 
to anything when viewed in connection with any of the lettered 
clauses of the policy from A to M, inclusive. The character of the 
contract is such that little could be a condition précèdent, so far, at 
least, as the completion of the agreement is concerned, except the 
payment of the premium. When that was donc for the second year, 
the contract was put in full force for that year, and, unless the words 
"conditions précèdent" can fairly be held to refer to some remotely 
subséquent clause in the writing, they are meaningless. 

Coming to clause N, the difficulties do not disappear, for, when we 
go back to ascertain what the words "conditions précèdent" mean in 
connection with that clause, the subject is not entirely free from 
doubt, at least so far as respects the conséquences to resuit from a 
failure to give notice of the accident within 30 days after it happened. 
Thèse doubts grow out of the fact that no penalty is annexed by the 
stipulations of clause N to the mère failure to give the notice, while 
by the terms of the clause the company is altogether released if ai- 
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firmative proof of the claîm is not furnished within 13 months from 
the time of death, and with a like resuit if suit is not brought within 
18 months from that event. The fact that the penalty of loss of the 
insurance is stipulated to be the resuit of failing to furnish affirma- 
tive proof within 13 months, and also of a failure to sue within 18 
months after the death of the insured, while no prescribed penalty 
foUows the failure to give the required notice, is a very strong ground 
for supposing that the use of the words "conditions précèdent" did not, 
of itself, show that the parties intended that there should be a forfeit- 
ure for a failure merely to give notice as distinguished from furnishing 
"affirmative proof of the claim," and that, whatever the words "con- 
ditions précèdent" meant, or whatever other conséquences were in- 
tended, the parties, in making their contract, did not intend that it 
should mean that a forfeiture should resuit from a failure merely to 
give the notice of the accident if the other proofs were furnished 
in due season. If so, they would hâve expressly said so, as they 
do in regard to a failure to furnish proofs or to bring suit. In the 
opinion of the court, this is the proper view to take of it, and this 
conclusion seems to harmonize with that of the Court of Appeals of 
Kentucky in the cases of Kenton Ins. Co. v. Downs, 90 Ky. 236, 
13 S. W. 882, and American Central Ins. Co. v. Heaverin, 35 S. W. 
922. The rule of construction in Kentucky, as determined by the 
Court of Appeals in the cases referred to, and which were decided 
in 1890 and 1896, respectively, seems to be that, where the stipulations 
of a policy annex no forfeiture or penalty to a failure to perform a 
certain condition, but do in express terms annex a forfeiture or pen- 
alty to a failure to perform other conditions, the omission in the 
fîrst instance is to be regarded as intentional, and as clearly indicating 
that no forfeiture was intended, unless in the cases expressly provided 
for. See, also, Vangindertaeler v. Ins. Co., 82 Wis. ri2, 51 N. W. 
1122, 33 Am. St. Rep. 29. This rule, indeed, is so old and so gen- 
erally recognized as long since to hâve crystallized in the maxim, 
"Expressio unius est exclusio alterius." 

As the policy sued on was a Kentucky contract, executed after those 
cases were decided, the rule .they establish appears to be somewhat 
strengthened by the principles announced by the Circuit Court of Ap- 
peals of the Eighth Circuit in the case of Fidelity, etc., Co. v. Lowen- 
stein, 38 C. C. A. 29, 97 Fed. 17, 46 L. R. A. 450. This resuit seems 
also to be emphasized by the well-known rule that the language of 
insurance policies, being always that of the company, should be con- 
strued most strongly against it. This rule has been repeatedly main- 
tained by the Suprême Court, and as forcibly, perhaps, in the cases 
of the First National Bank v. Hartford Ins. Co., 95 U. S. 675, 24 L. 
Ed. 563, and American Surety Co. v. Pauly, 170 U. S. 133, 18 Sup. 
Ct. 552, 42 L. Ed. 977, as in any others. As showing the views of 
this court on the subject, it may not be inappropriate to refer to 
what it said in its opinion in Sudduth v. Travelers' Ins. Co. (C. C.) 
106 Fed. 823, 824, namely: 

"One or two propositions, bowever, may be regarded as established: First. 
The language of conditions in policies of insurance must be construed most 
strongly against tbe insurance companies, because it is to be regarded as mucli 
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more the language of such companîes than that of the Insurefl. Second. Th» 
language of Buch contracta must be constnied according to Its ordinary and 
generally accepted meanlng, and should not be glven any ezpanded significa- 
tion not falrly to be supposed to bave been equally withln the contemplation 
of both parties when contracting, and as expressing tlielr mutual Intentions 
at that time. * * * If there is a fair doubt as to the meaning of the -words 
used in a policy, It should be solved in f avor of the insured, because there 
appears to hâve been no reason why the plainest words could not bave been 
eraployed by the eompany In framing the condition." 

If there is any uncertainty as to the proper construction of the 
policy in this case it should be resolved against the eompany, because 
it was especially within its power to make the language of the policy 
so clear and unambiguous as to leave neither party to the contract 
with any reasonable doubts as to what its stipulations maant. It is 
of the very essence of every contract that the minds of ail parties 
to it should meet upon ail its stipulations. The contract sued on in 
respect to the words "conditions précèdent" is not only doubtful 
and ambiguous, but it is well-nigh subject to the criticism of the 
court in the case of .Etna Ins. Co. v. McLead, 57 Kan. 95, 45 Pac. 
73> 57 -A-in. St. Rep. 320, where, in speaking of a condition respecting 
arbitrations, the court said that it was "too indefinite to be vahd and 
enforceable." If this be so, we must construe clause N upon its own 
language, and without référence to the words "conditions précèdent," 
found in another part of the policy, though, in the opinion of the 
court, the reSults would be the same. 

The insured in the case before us died 40 days after the accident. 
What his condition was in the meantime does not appear from the 
pétition, but it is strongly urged that notice was not given until 48 
days had elapsed after the accident, and that, as notice was not given 
within 30 days after that event, ail liability on the part of the défend- 
ant ceased. If what we hâve already said be correct, that resuit 
should not follow. Besides, a careful analysis of clause N of the policy 
shows it to stipulate that, in the event of any accident to the assured, 
written notice containing the full name and address of the assured, 
with full particulars of the accident, shall be given to the eompany 
within 30 days after the occurrence, and that on demand certificates 
of médical practitioners, etc., and other proof of claim, shall be fur- 
nished by the assured or his représentatives at his or their costs, as 
the eompany may reasonably demand. It further stipulâtes that, un- 
less "affirmative proof" of claim is furnished within 13 months from 
the time of death, no payment shall be made under the policy, and 
also that no recovery shall be had unless suit is begun within 18 
months from the time of the death, etc. Whether the "affirmative 
proof" of claim referred to in the clause is that which the eompany 
demands, or whether it is something else, may admit of doubt, as may 
the question of whether there can be any forfeiture unless the failure 
to furnish affirmative proof is a failure to furnish whal has been, in 
fact, demanded by the eompany. Thèse matters are not altogethec 
clear, but two things about clause N are manifest, namely: First, 
that no forfeiture is, in terms, annexed to a mère failure to give notice 
of the accident within 30 days ; and, second, that no form is pre- 
scribed either for the notice or for the affirmative proof of claim, ex- 
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cept in the respects just pointed out, and where the company may 
demand médical certificates, etc. Thèse matters are of much im- 
portance, especially in connection with the fact that the pétition con- 
tains averments in this language: 

"The plalntiff further states that he gave to the défendant notice of the 
death of said Francis, and full partlculars of the accident, and of his claim 
under sald policy A, 129,263, on the 13th day of January, 1902, and thereafter, 
on the llth day of March, 1902, delivered to the défendant full proofs of the 
said accident and death of the sald Francis in manner and form as required 
by the défendant, and at the sâme time the proofs were accepted as sufficient 
by the défendant, and hâve ever since said time and are yet held by the de- 
fendant without objection." 

Assuming, for the purposes of the demurrer, that those averments 
are true, what must be the conséquences ? is another most important 
inquiry. One of them is that it stands admitted that notice of the 
death of Francis and full particulars of the accident and of the plain- 
tiff's claim under the policy sued on was given the défendant on Janu- 
ary 13, 1902 — seven days after the death; and, further, that on the 
iith of March, 1902, the plaintifif delivered to the défendant full 
proofs "in manner and form as required by" it ; and also that at the 
same time "the proofs were accepted as sufïicient by the défendant," 
who has ever since held them without objection. With thèse things 
admitted to be true, must not the demurrer be overruled ? We think 
that resuit cannot be avoided, especially when this phase of the case 
is viewed in connection with what we hâve held to be the proper con- 
struction of clause N of the policy. It is a very well settled rule, 
where defective proofs are furnished within the prescribed time, if 
an insurance company receive and retain them, and make no objec- 
tion, a waiver of ail objections thereto is inferred ; and a similar resuit 
may follow if there is any additional act "required" by the company 
and performed by the insured after the first proofs are furnished after 
the time fîxed in the policy. The cases and authorities which sup- 
port thèse propositions are very numerous. McFarland v. U. S. Mut. 
Ac. Asso., 124 Mo. 204, 27 S. W. 436; Vangindertaelin v. Phœnix 
Ins. Co., 82 Wis. 112, 51 N. W. 1122, 33 Am. St. Rep. 29; Trippe 
V. Poor Fund Society, 140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 
37 Am. St. Rep. 529; Morstock Ins. Co. v. Cheek, 93 Va. 8, 24 S. 
E. 464, 57 Am. St. Rep. 782; Joyce on Insurance, §§ 3362, 3367, 
and the numerous cases cited, including Protection Ins. Co. v. Har- 
mer, 2 Ohio St. 476, 59 Am. Dec. 684; Ligon v. Insurance Co., 87 
Tenn. 341, 10 S. W. 768; Weed v. Hamburg, &c., 133 N. Y. 394, 
31 N. E. 231. See, also, Burlington Ins. Co. v. Lowery, 61 Ark. 
108, 32 S. W. 383, 54 Am. St. Rep. 196; Travelers' Ins. Co. v. Ed- 
wards, 122 U. S. 457, 7 Sup. Ct. 1249, 30 L. Ed. 1178. 

As against the claim of the company in this case that ail rights 
of the insured were forfeited and lost by reason of the failure to give 
notice within 30 days after the accident occurred, and as supporting 
the doctrine of the Kentucky cases, we may advert to that of the Su- 
prême Court announced in Insurance Company v. Eggleston, 96 U. 
S. 577, 24 L. Ed. 841, "that forfeitures are not favored in the law, 
and that courts are always prompt to seize hold of any circumstances 
that indicate an élection to waive a forfeiture," Supplementing this 
122 F.— 53 
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is the viewi of the Suprenle Court bf Wisconsin in tbe case above 
eited from 82 Wis. 112, 51 N, W. iï22, 33 Am. St. Rep. 29, where 
it wasisaid that, "to prevent forfeiture, courts are boutid to construe 
such contracts as strongly against the insurer and as favorably for the 
insured as their ternis ,wiU reasonably admit." So that ifiby any pos- 
sible construction, it could be held that there might hâve been a 
forfeiture in this case, we ought still to hold, on the admitted facts, 
that it has been waived, by the "reqùirenient," the "receipt," and the 
"rétention, without objection," of the notice and proofs, ayerred in 
the pétition to hâve been given. 

Undoubtedly the provisions of the policy to which we hâve referred 
were put into it for the benefit of the défendant. That being so, in 
this case, as in ail other instances of that character, that benefit and 
those provisions may be waived by the party interested in them ; and, 
if the allégations of the pétition be true — as the demurrer admits is 
the case — ^then that was the légal resuit hère. Two steps were re- 
quired.to be taken by the insured, namely, first, to give notice of the 
"accid:ent" within 30 days of its happening, and, second, to furnish 
"afhrrpative proof" of the daim within 13 months fronj the "death" 
of the insured. The reasons of the company for requiring thèse steps 
were impçrtant and obvious, but, as stated, those reasons ail oper- 
ated for the benefit of the company, rather than for the plaintifif. The 
first step was manifestly important, but probably less so than was the 
second. Th^ first might nqt jnclude the second, but necessarily the 
second would include the, first, for it would be impossible to make 
affirmative proof of the loss under the policy without thereby giving to 
the insurer notice of the accident. And it cannot be doubted, upon 
the authorities cited, that any waiver resulting from the receipt and 
rétention of the notice and proofs included and reached to the failure 
to give the notice at an earlier date. The. learned counsel for the 
défendant do not seem to contest.the proposition that the receipt and 
rétention of "proofs" as distinguished from "notice" would be a 
waiver if there liad been no condition précèdent as to notice within 30 
days after the accident; buttbey Jnsist, in elifect, that, as the policy 
was avoided by the failure to, giv-e the notice, the doctrine of waiver 
can hâve no application or power to revive a contract that had been 
extinguished. But, as indicated, the court does not think that the 
policy will bear that construction — a view, it may be remarked, which 
seems to be enforced by considering the short time limit of 30 days 
for the "notice," as compared with the 13 months for the "affirmative 
proof of the claim" and the 18 months for bringing suit. 

In short, the court is of opinion that a proper construction of 
the policy does not support the contention of the défendant that a 
failure to give notice of the accident within 30 days destroyed and 
forfeited the rights of the ingured under the policy ; and, furthermore, 
that if any proper construction of the policy would otherwise hâve re- 
lieved the défendant because of the failure to give the notice within 
that time, this resuit was avoided by that waiver which was involved 
in the receipt and rétention without objection of the notice and proofs 
of the death of the insured as shown in the pétition. 

The demurrer is accprdingly pverruled. 
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SOOTT V. STOCKHOLDERS' OIL 00. et aL 

(Circuit Court, B. D. Pennsylvania. May 26, 1903.) 
No. 1. 

1. Service— Motion to Quash Rbturn. 

The question o£ the légal sufHciency of the service on a défendant, 
upon the marshal's retum and the facts shown by the record, may be 
raised by a motion to set aside the return. 

2. BaME — SUPFICIENCT— FORBIGN CORPORATION. 

A return showing service of process on a person stated to be the sec- 
retary and gênerai manager of a corporation of another state is not suffl- 
cient to show légal service on the corporation, where it does not appear 
from the record that it is an inhabitant of the district of the suit, or has 
in any manner become subject to the jurisdiction of the court In such 
district 

Motion to Set Aside Return of Service. On reargument. 

Samuel J. Houston and Lawrence W. Baxter, for complainant. 
Joseph R. Embery, for respondent. 

DALLAS, District Judge. After the motion to set aside the re- 
turn of service upon the Dumble Development Company had been 
granted, counsel for plaintifï applied for a reargument, upon the ques- 
tion of the efïect which should be given to the marshal's return. 
That application was allowed, and the question mentioned has since 
been fully argued. I hâve, however, not been convinced that the 
order heretofore made should be disturbed. If the only ground of 
objection taken to the marshal's return had been that it is untrue in 
fact, the gênerai rule of practice would be to raise such issue of fact 
by plea in abatement; but the présent motion raises the question of 
the légal sufficiency of the service, and, for that purpose at least, it 
may, if well founded, be maintained. United States v. American Bell 
Tel. Co. (C. C.) 29 Fed. 17. 

The Dumble Development Company is admittedly a Delaware 
corporation. The return does not state, nor does it appear from the 
record, that it is an inhabitant of this district, or has in any manner 
become subject to the jurisdiction of this court, and therefore, even 
if it be true, as stated, that the person served vi^as, when served, "sec- 
retary and gênerai manager of said company," yet the return is legally 
insufficient, because it does not afïîrmatively show ail that is requisite 
to constitute a valid service. 

The order heretofore entered is confirmed. 

1[ 2. Service of process on foreign corporations, see note to Bldred v. Ameri- 
can Palace Car Co., 45 C. C. A. 3. 
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MATHBSON v. HANNA-SCHOELLKOPF CO. et al. 

;(CSrcuit Court, E. D. Pennsylvanla. May 27, 1903.) 

No. 57. 

1. CoNTBMPT— Procebdings POU Attaohmbnt— Uelat— Effkct. 

Where the facts on whlch a proceeding for an attacUment for contempt 
are based wére knownto the petitioner for more than four years, the 
âèlay Justifies the court In denylng the application. 
S. Sahe. 

Though regardlng a contempt solely in its quasi criminal aspect, as an 
offense against the brder of the court, the court, after more than four 
years' delay, should not Inflict punishment therefor; especially where 
the circumstances do not call dlstinctly for the court's action. 

In Equity. 

A. V. Briesen and Jos. C. Fraley, for motion. 
Hector T. Fenton, opposed: 

J. B. McPHERSON, District Judge. The facts upon which this 
proceeding for contempt are based were known to the petitioner more 
than four years before this attachment was asked for, and, no sufficient 
excuse having been ofifered, I regard the delay as enough to justify 
me in refusing this motion. The injury done by the act complained 
of was peculiarly directed against the private right of the petitioner, 
and it was his duty to move promptly, instead of going on before the 
master, as if nothing important had happened. His neglect to take 
timely action leads me to believe that if the master had accepted the 
petitioner's view of the law, and had reported what the petitioner 
would hâve regarded as a favorable decree, this proceeding would 
probably not hâve been begun. Moreover, even if the alleged con- 
tempt should be regarded solely in its quasi criminal aspect, as an of- 
fense against an order of the court, the lapse of time is so great that a 
court should be reluctant to inflict a punishment from which, if the 
ofïense were indictable^ the statute of Hmitations would be a complète 
protection. I do not say that the lapse of time is in ail cases a suf- 
ficient reply to the charge of contempt, but certainly, after four years, 
the case should be clear, and the circumstances should call distinctly 
for the court's action. 

The motion for an attachment is refused, at the costs of the peii- 
tioner. 



COIvH et al. v. MAYNE. 

(Circuit Court, W. D. Missouri, W. D. November 4, 1901.) 

No. 2,513. 

1. Wbonqpul Dbath — Statdtb Giving Rtght of Action— Pkrsons Entitled 
TO Suœ. 

Eev. St. Mo. 1899, § 8820, being a part of the law relating to mines, 
provides that, for any Injury occasioned by a violation of any of the pro- 
visions of the article, "a right of action shall accrue to the party injurcd 
for any direct damages sustained thereby; and in case of loss of lifo 

If 1. Statutory provisions as to death by wrongful act, see note to Atchison, 
T. & S. F. E. Co. V. Wilson, 1 C. C. A. 33. 
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• • * a rlght of action shall accrue to the wldow of the person so 
killed, hls lineal helrs or adopted children, or to any person or persons 
who were, before such loss of life, dépendent for support on the person 
or persons so killed." Eeld, th&t under the rules of construction applied 
by the Suprême Court of the state to such statute, and others in pari 
materia, such section gave separate and alternative rights of action for 
loss of life, first, to the widow, if there be one; second, to the lineal 
helrs or adopted children; and, third, to persons dépendent — and that. 
where there was a wldovp- de jure living, no action eould be maintained 
by the children of the deceased. 
2. Same. 

An allégation in a pétition by children, in an action under such statute, 
that the vs-idovr of the deceased was at the time of his death separated 
from him, and living in open adultery with another man, does not show 
a rlght of action In plaintiffs, and especially where the action was com- 
menced in such time that It might be finally determined before the ex- 
piration of the one year within whieh an action may be brought under 
the statute, since, even if proof of such facts might defeat the recovery 
of damages by the widow, It would not destroy her rlght of action, and, 
moreover, an adjudication of such facts in the action to which she was 
not a party would not be conclusive against her in a subséquent action. 

8. MiKiNG— Action for Violation of Statuts — Suffigiency of Pétition. 

Under Rev. St. Mo, 1899, § 8822, providing that "the owner, agent or 
operator of any mine shall keep a sufficient supply of timber, when re- 
qulred to be used as props, so that the workmen may at aU times be 
able to properly secure the said workings from caving in; and it shall 
be the duty of the owner, agent or operator to send down ail such props 
when required," the pétition in an action to recover for the death of a 
miner, based on the alleged violation of such provision — the action being 
purely statutory and in dérogation of the common law — must allège every 
fact necessary to bring the case within the statute; and a pétition al- 
leging generally that défendant negllgently failed to timber the mine, 
and that he falled to use care In tlmbering the same, but which does not 
allège that he falled to "keep a sufficient supply of timber, when re- 
quired to be used as props," or that he failed to "send down ail such 
props when required," is InsufHcIent to state a cause of action. 

At Law. On demurrer to pétition. 

Jno. J. Wolfe, J. J. Hitt, and E. E. Chesney, for plaintiffs. 
Galen & A. E- Spencer, for défendant. 

PHILIPS, District Judge. This case has been submitted on de- 
murrer to the pétition. The substantive averments of the pétition, 
inter alia, are that the plaintifïs are the only surviving heirs (minor 
children) of Marion I. Cole, who died from injuries received in a 
lead and zinc mine of the défendant at Joplin, Mo. The pétition avers 
that the mother of the plaintifïs, the first wife of the said Marion I. 

Cole, was divorced from him years before his death; that 

he was afterwards married to one Mary Jane , who survives 

him as his widow ; that said Mary Jane Cole, before and up to the 
time of the death of said Marion I. Cole, lived apart from him, and 
in open adultery with one John Wall, in Jasper county, Mo. 

The fîrst question to be decided is as to the right of thèse plaintiffs, 
the minor children of the deceased, to maintain this action inde- 
pendent of the widow. Counsel for plaintiffs concède and assert 
that the right of action in thèse plaintifïs is based upon section 8820 
of the Missouri Statutes of 1899, which is as follows: 
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"For any Injury to persons or property;Jîçcasloned by any ylolation of this 
article or fallure to comply with any o( its provisions, a right of action shall 
accrue to the party Injured for any direct damages sustalned thereby; and 
In case of loss of llfe by reason of sucb violation or failure as aforesaid, a 
right of action shall accrue to the widow of the person so kiiled, his llneal 
helrs or adopted children, or to any person or persons who were, before such 
loss of llfe, dépendent for support on the person or persons so kljled, for a 
like recovery of damages sustalned by reason of such loss, qf life or lives: 
provlded, that ail sults brought under thls article sball be commenced within 
one year after any cause of action shall hâve aecrued under this article and 
not afterward: and provided further, that any person entitled to sue under 
this section for loss of life or lives may recover any sum not exceedlng ten 
thousand dollars." 

The plain grammatical construction of tliis statute, which names 
the beneficiaries disjunctiyely, gives , the right of action, first, "to 
the widow of the person so killed"; next "to his lineal heirs or adopt- 
ed children" ; and, third, if there be no widow, lineal heirs, or adopted 
children, "to any person or persons who were, before such loss of 
life, dépendent for support on the person or persons so killed." The 
Suprême Court of the state of Missouri, in Hamman v. Central Coal 
& Coke Company, 156 Mo. 232, 56 S. W. 1091, hasso construed 
this statute. The court say: 

"The statute Is complète -within itself, and in no way dépends for its en- 
forcement upon any other statute not a part or amendatory theteof. It gives 
to the Tvidow a right of action, the only limitation upon which is that she 
bring her suit within one year' àfter the death of her husband. It says that 
in case of the death of thë hxisbànd 'à right of action shall accrue to the 
widow of the person so killed, his lineal héirs or adopted children,' etc., which 
clearly means, first, tp his widow; next, to his lineal heirs or adopted chil- 
dren, and not to them jointly." 

The contention of plaintiffs' counsel that this déclaration of the 
court was mère obiter dictum is not sustalned by the facts of the 
case. It is quite apparent from the décision that one of the con- 
tentions was that the pétition should haye made some allégation with 
respect to the children not being made parties, for the court says : 

"The pétition shows that the action was brought within the prescribed 
time, and no allégations with respect to the children of the deceaaed were 
necessary. Hère the right of action was not afflected by the fact that the 
deceased left children survlvlng him, notwithstanding he did in fact do so." 

The necessary conclusion from which is that the statute does not 
give a joint cause of action to ail the designated beneficiaries, but 
an exclusive cause of action to the parties designated, if living, in 
their order. The logical resuit therefrom is that no cause of action 
under this statute arises in favor of the children where the deceased 
left a widow. The only limitation, as asserted by the court supra, 
placed by the statute upon her right of action, is that the suit shall 
bé brought within one year after the death of her husband, As said 
by Judge Sanborn, speaking for the Court of Appeals, in Western 
Union Tel. Company v. McGill, 57 Fed. 700, 6 C. G. A. 521, 21 L. 
R. A. 818: ' 

"Where such a statute glving a new right of action for damages spécifies 
the person or class of persons for whose exclusive beneflt the damages are 
to be recovered, no damages to any other person or class of persons can be 
allowed in the action based on the statute." 
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The Législature, in giving this cause of action in contravention 
of any common-law right, saw fit to designate the widow of the de- 
ceased as the first person to maintain the action. The recognized 
définition of the term "widow" is "a woman who has lost her hus- 
band by death; a wife that outlives her husband." Wherever a 
right by law has been attached by reason of widowhood, there must 
be some law by which it is dive^ted, or it will remain. Common- 
wealth V. Powell, 51 Pa. 441. The fact that a wife may désert her 
husband and commit adultery with a third person does not disentitle 
her as the widow of the deceased husband. In the absence of a 
divorce dissolving the bonds of matrimony, which in this country 
is a civil contract, her status is that of his widow, and she would be 
entitled to dower in his estate in the absence of a statute forfeiting 
the right on account of désertion and adultery. It is true that the 
Queen's Bench, in Stimpson v. Wood & Son, 59 N. S. Law Term 
Report, 218, held, under Lord Campbell's act, in an action brought, 
at the relation of the widow of the deceased, to recover damages 
for his death, that she could not recover, where at the time of the 
husband's death she was living apart from him, and in open adultery 
with another. This was based on the theory that the design of that 
act was to secure compensation to those who by law were entitled 
to support from the deceased, or had reasonable ground of expecta- 
tion of support at his hands while living. There is a radical différ- 
ence between Lord Campbell's act and the statute under considéra- 
tion. The former is for the benefit of the husband, wife, parent, and 
child. The designated parties, if living, are joint beneficiaries in 
the right of action. Each named beneficiary has a separate inde- 
pendent interest. The exécuter or administrator brings the action 
in the name of the beneficiary for his or her proportion, and the jury 
makes the apportionment on the basis of compensation, dépendent 
upon the relation of dependence and expectancy of the beneficiary 
in the hfe of the deceased. But under a statute Hke the one in ques- 
tion, giving a sole right of action to a designated person, eo nomine, 
to the exclusion of other designated beneficiaries, so long as the 
first in right under the statute is living, no misconduct of such pre- 
ferred person constitutes a disquaUfication to maintain the action, 
unless imposed by the Législature which gives the right. In the ab- 
sence of some judicial construction of the terms employed by the 
Législature, imposing a disabiHty, which it may be assumed was 
in the mind ofthe Législature in employing such terms, it is not the 
province of the court to enlarge or to restrict the language of the 
statute. 

The Suprême Court of this state, in construing statutes in pari 
materia has established a ruie of construction which should be fol- 
lowed in this jurisdiction. In Philpott v. Missouri Pacific Railroad 
Company, 85 Mo. 164, the court, in construing section 2121 of the 
then State statute (now section 2864, Rev. St. Mo. 1899), under the 
gênerai damage act, which gave a cause of action for the death of an 
unmarried minor to the father and mother of the deceased, held 
that the émancipation of the minor son by his parents was no de- 
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fense to an action by them for his déath. Judge Black, speaking for 
the court, said : 

"The statute is reihedlâl, and is dpslghed to be compensatory In part. 
But it is more than thls. The Case at bar demonstrates the fttct that it 
cannot be Whally compensatory [as heià In the Bnglish case supra], for the 
amount of the recovery,' belngiflxed.as it'ls, 1§ altogether out of. proportion 
to the value of the services of the, son for the remainder of the period of his 
minôrlty, The law Is algo designed to guard^ànd protect persbns and the 
traveling public against the wrongful actg thefeby prohibited. 'JVhether the 
amoutit awarded is denominateddamâgeS;' compensatory damages, llquidated. 
as was sald in Coover v. Moore et al.,' 31 Mo. 574, or a penalty, la not materlal. 
The law, as 'well as Ijelng compensatory, is of a pénal and police nature, and 
can, ,'without objection, subserve both purposes at one and the same tlme. 
The right to recôver is theréfoïe riot ,niade to dépend upon services which 
the deceàsed could hâve rendered to 't!he' persons suing. Thé émancipation 
of the son by the parent, if alleged and proved, constitutes no défense." 

This same principle. was recognized and asserted in Hennessy v. 
Bavarian Brewing Company, 145 Mo. 104, 46 S. W. 966, 41 L. R. A. 
385, 68 Am. St. Rep, 554» in which it was held that the remarriage 
of the widow, and the assumption by the stepfather of the obUga- 
tions of a natural father to his child, releasing the mother from Ha- 
bility for necessaries furjiished the child, did not forfeit her right un- 
der such statùte to recover damages for the négligent killing of her 
child. The court said that, as the statute intended to transmit the 
rights of the deceased child to the father and mother, the relation 
between them as husband and wife does not afifect their rights as 
pairents; that the dissolution of the marital relation between them 
doés not dispense with the necessity of joining both in the litigation ; 
and that the remarriage of the wife after the dissolution of the former 
marital relation makes no différence in her rights as the mother of 
the deceased. This is aptly illustrated by the case of Buel v. St. 
Louis :Transfer Company, 45 Mo. 562. In that case the child of 
Ruth and Samuel F. Buel was killed by the négligence of the défend- 
ant Company. The father and mother were divçrced. The father 
refusing to join in the suit, the action, was brought alone by the 
divorced wife. It being held that the cause of action was joint in the 
parents of the child, after the lapse of one year from the death of 
the child, the pétition was amended, so as to make the father a co- 
plaintiff, instead of a codefendant. The court said: 

"There is no force in the objection that Mr. and Mrs. Btiel had been di- 
vorced prior to the accrument of the cAuse of action sued on. They do not 
sue as husband and wife, but simply as parents. The divorce did not affiect 
the fact of parentage. The statute does not give the action to the husband 
and wife, as such, but to the father and mother, as the parents of the de- 
ceased minor." " 

Mrs. Buel having in the meantime remarried to one Crockett he 
was made a party plairitiff with her. 'It was held (Crockett v. Same, 
52 Mo. 457) that the suit could bepropérly maintâined by thè mother 
and her husband Crockett, joining her as coplaintiff. The court said 
in Hennessy v. Bàvàrian Brewing Company, 145 Mo. 114, 46 S. 
W. 968, 41 L,. R, A. 385, 68 Am, St. Rep. 554, that the case is direct 
authority — 
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"For holding that the mother's right to maintaln an action of thls eharacter 
is vested in her because of lier relation of motlier to the deceased, and that 
such right Is Personal to her, and is not affected by a divorce from her former 
husband, or by her remarriage. • * * Her marriage the second tlme did 
not sever her relation of mother to her son, nor take away from her tbe 
right which the statute transmitted to her, as mother, to recover damages 
which her son might hâve reeovered if he had survived the injury." 

By analogy, the same principle is announced by the Suprême Court 
under the homestead law, which gives the right ot a homestead to 
the head of a family. In Brown v. Brown's Administrator, 68 Mo. 
388, it was held that, while the marriage relation exists de jure, the 
husband is the head of a family, although composed only of his wife, 
who has deserted him, and that, although living apart from the hus- 
band at the time of his death, the wife, even where there are no 
minor children, is entitled to a homestead. " The learned judge (Nap- 
ton) who wrote the opinion refused to foUow the décisions in Texas, 
holding that in such case the wife forfeited the right to take a home- 
stead. He said: 

"The application in spécial cases— llke the présent, for example — may seeni 
to lead to Injustice and a departure from the leading object of ail homestead 
exemptions, which is obviously to protect a home for the wife and children, 
or elther. But the prévention of such conséquences must be left to législative 
action, and we therefore concluded that, whilst a marriage de jure exists. 
the husband is the head of the family, though composed only of his wife. 
who has left him, and consequently that the wife, though living apart from 
him at the time of his death, is, in the absence of any minor children. entitled 
to the homestead." > 

The principle of this ruling was foUowed in Whitehead v. Tapp, 
69 Mo. 415, in which it was held that a man who has a wife is the 
head of a family, within the meaning of the homestead act. And it 
makes no différence that his wife may hâve deserted him and may 
be residing in another state, and that he himself may be living in 
improper relations with another woman. The court said: 

"Anterior to the date of obtalning the divorce from the first wife, it was 
perfectly within Arnes' power to forgive her shortcomings and condone her 
roving fancy, and the mère fact that this never occurred did not alter the 
status of the parties inter sese. Arnes was still a married man, and conse- 
quently the head of a family. Beiug so, évidence that improper relations 
vvere maintained between Arnes and the woman who lived in the same house 
with him was irrelevant, and properly rejected." 

Applying thèse rules of construction, established by the Suprême 
Court of the state in respect of statutes in pari materia, how can we 
deny that the exclusive right of action is given to the widow, when 
the statute gives it to her eo nomine? Especially so in view of the 
fundamental postulate laid down by the court that such statutes 
are punitive in their eharacter. They do not repose upon the English 
idea that government is either paternal or tutelary, but upon the 
police power of the state to assert such public policy as, within the 
législative discrétion, is best calculated to promote the public welfare, 
by protecting the property, lives, and limbs of its citizens. The Légis- 
lature might hâve made the widow of the deceased employé, or the 
child, or other relatives, the sole beneficiary of the right of action, 
or it might hâve given the fund recoverable to the public school 
fund. Therefore any conception counsd may hâve of the déserts of 



842 122, fedbraij, reporter. 

chiiaren or other relatives of the deceased ,is whoUy sentimental, 
and foreign to the matter of coilstl-uingi the statute as the Législa- 
ture has itiade it read. 'V 

The contention of counsel that the languagé employed ili designat- 
ing the third class of beneficiaries supports the proposition that the 
controlling thought of the Législature in enacting this statute was 
to compensate for the Ipss of support conséquent upon the death of 
the benefactor is not admissible. The third clause doës not say "or 
to any other person," etc., but the languagé is, "or to any person or 
persons who were, before such loss of life, dépendent for support 
upon the person so killed." The preceding clauses give the right 
of action, first, to the widow; t;hen, to the children, as such. The 
third clause désignâtes a class, rather, whose right of action is made 
to dépend upon the fact that during the life of the employé particular 
persons were dépendent upon him for support. The statute imposes 
no suçh conditions upon the right of action by the widow. On the 
contrary, it is made to dépend alone upon the fact that she is the 
widow of the deceased. Consequently the languagé of the third 
clause neither qualifies nor characterizes the right of action given 
to the widow. In short, the right of action given to the respective 
beneficiaries dépends upon difjferent states of fact. There is a marked 
différence between a statutory cause of action and the amount of 
rccovery predicable of a statute like this. Within the limitation of 
$10,000, the amount the widow may be awarded lies within the dis- 
crétion of the jury, guided by the facts of the particular case. 

There is another considération which rendersthis proceeding by 
thèse plaintifiEs untenable. This suit was brought within about 3 
raonths after the death of Marion L Cole. Under the state Code 
the cause might hâve gone to final trial within 6 months, or less, 
after his death. Had the jury found the issues for the plaintiffs, 
they might hâve returried a verdict for $10,000. Thereafter, within 
the 12 months, the widoW' could sue the défendant for $ic,ooo dam- 
ages. The judgment in favor of the children would constitute no 
défense to her action. Not having-been a party to that suit, she 
was neither bound nor concluded thereby. On issue joined between 
her and the défendant company on the plea of désertion and adultery, 
if interposed by the défendant, she might, to the entire satisfaction 
of the jury, disprove the imputation. The jury thereupon might 
award her $10,000 damages. When this demurrer was interposed, 
and when this opinion is written, the one-year lirriitation to such 
action has not expired. No case can be found in which it has been 
adjudged that the beneficiary first given the right of action under a 
similar statute had forfeited the, right of action, when such person 
was not a party to the suit. 

The demurrer présents, two other objections to the pétition: First, 
that section 8822 ôf the, Missouri Statutes of 1899 does not apply 
to lead and zinc mines, but only to coal tnines; and, second, that 
the pétition does not state the necessary facts to give a cause of action 
under saîd, /section. The section is as foUows: 

"The owner, agent, or operator of any mine sliall keep a sufllclent supply 
of timber, when reaulred to be used as props, so that the workman may at 
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ail times be able to properly secure the sald workings from caving In; and 
it shall be the duty of tbe owner, agent or opéra tor^ to send down ail stich 
props when required." 

Without determitiing whether this section applies solely to coal 
mines, or whether the court can take judicial cognizance of the fact 
that, laecause of the marked difiference in the structure and methods 
of working lead and zinc mines and coal mines, the conclusion is 
warranted that it would be impracticable to apply this section to 
lead and zinc mining, or whether or not the duty of the mine owner, 
agent, or operator to furnish a suiKcient supply of timber is condi- 
tioned upon request first made by the miners for such timber, as 
contended for by defendant's courisel, it is sufficient hère to say that 
the statute contemplâtes a method of mining in which the roof wall 
of the mine is secured by props. And as the statute imposes no 
other duty upon the owner, agent, or operator than to keep on hand 
a sufficient supply of timber for such props, and to send them down 
to the miner when required, the inference is clear that it is the duty 
of the workmen to put the props in place, and to see that they are 
properly placed. Clearly enough, therefore, it is essential that the 
pétition, to constitute a cause of action under this statute, should 
distinctly allège a failure on the part of the proprietor to keep a 
sufficient supply of timber, when required to be used as props, or that 
he failed to send down to the miners such props when required. The 
only allégations of the pétition in this respect are: 

"That the roofs of said drlfts were insecure, and required tlmberlng in 
order to make the same secure and safe for the laborers who work in said 
drlfts; that the défendant failed to timber said mine as was bis duty to do; 
* * * that, having knowledge of such danger, the défendant wholly failed 
and neglected to warn hlm of such, as it was the duty of défendant to do, 
and failed to use caution and care In timbering said roof of said drift, as it 
was the duty of défendant to do." 

It is not alleged that the défendant failed to "keep a sufficient sup- 
ply of timber, when required to be used as props;" or that the de- 
fendant failed "to send down ail such props when required," or the 
équivalent thereof. The négligence imputed to the défendant is a 
failure to timber said mine, and that he failed to use caution and 
care in timbering the roof of the drifts. "Statutes in dérogation of 
the common law are to be construed strictly, and one who seeks 
to maintain an action which was within the prohibition of the com- 
mon law must be able to point to a statute which in plain and ex- 
plicit terms authorizes the action to be maintained. A plaintifif who 
sues on a right of action given by statute must présent a case clearly 
within the statute which créâtes the right." Hamilton v. Jones, 125 
Ind. 178, 25 N. E. 192. 

The demurrer is sustained. 
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UNITED STATES V. ROYER. 

(District Court, N. D. California. May 12, 1903.) 

No. 4,059. 

1. PosT Office— Bmbbzzlemest of: Monet-Ordeb Fonds— Custodt of Fonds 
A clerk in charge of â branch post-ofiBce station, authorlzed to issue 
money orders payable at other offices or stations, is Intrusted in bis officiai 
capaclty wlth the care and custody of the f unds upon which he is so 
authorlzed to draw In such sensé that he Is gullty of embezzlement, under 
Kev. St. S 4046 [II. S. Comp. St. 1901, p. 2752], where he issues money 
orders in payment of bis priva te debts, whleh are paid to the holders 
from such f unds, 

a. SaMB- SuFFiOIENCY OF InDICTMENT. 

An indlctment for embezzlement, under Rev. St. S 4053 [U. S. Comp. 
St. 1901, p. 2755], cbarglng that défendant was the clerk In charge of a 
branch < post office, and as sucb clerk was intrusted with the sale of 
postage, stamps and stamped envelopes, for whicb he refused and neg- 
lected to account, sufflciently allèges that défendant was "intrusted by 
law" with the sale of such stamps and stamped envelopes within the 
meaning of that section, in vlew of section 3918 [TJ. S. Comp. St. 1901, 
p. 2681], which provides that sucb stamps and envelopes shall be f ur- 
nlshed to ail postmasters, and shall be kept for sale at ail post offices. 

On Motion for New Trial and in Arrest of Judgment. 

Edward J. Banning, Asst. U. S. Atty. 
George D. Collins, for défendant. 

DE HAVEN, District Judge. The défendant was charged with the 
violation of sections 4040 and 4053 of the Revised Statutes [U. S. 
Comp. St. 1901, pp. 2752, 2755], and, having been convicted of both 
offenses, now moves for a new trial and for an arrest of judgment. 

The indictment in its first count charges that défendant was a clerk 
in charge of a branch money-order post-office station at the city 
and county of San Francisco; that as such clerk he had in his pos- 
session and under his control the sum 6f $1,240.55, lawful money of 
the United States of America, the same being a portion of the money- 
order funds of the United States, and that so having in his possession 
and under his control the saîd rçioney he feloniously embezzled and 
converted it tohis own use. 'the façt that there was a shortage 
of $1,240.55 in the money-order account of the défendant was net 
disputed upon thè trial, but the défendant offered himself as a witness, 
and testifîed in substance that such shortage was due to the fact that 
he had issûed postal money orders, which in the aggregate amounted 
to that sum, to certain creditors of his in payment of his private in- 
debtedness to them, and that he never actually received any money 
thereon. In view of this testimony the défendant requested the court 
to instruct the jury as follows : 

"You are instructed that the défendant cannot be convicted on the first 
count of the Indictment unless the évidence proves beyond ail reasonable 
doubt that he actually received the money, or some part of the money, re- 
ferred to In that count. If, In point of fact, he issued money orders wlthout 
having in his possession and wlthout having received any money In respect 
thereto — In other words, if the money orders issued by him did not represent 
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money prevlously paid In to hlm, and yoo believe from the évidence before 
yon that the money orders in question whlch were Issued by the défendant 
were issued without havlng prevlously recelved the money therefor— then 
your verdict must be that the défendant Is not gullty on the first count of 
the Indictment." 

This instruction was not given, and the défendant urges in support 
of his motion for a new trial that the refusai to so charge was error. 
It is argued that, assuming the testimony of the défendant to be true, 
he did not commit the crime of embezzlement, because the money paid 
upon the money orders issued by him was never in his custody and 
possession, and that his only offense was that of issuing money orders 
without having prevlously received the money therefor, in violation of 
section 4030, Rev. St. [U. S. Comp. St. 1901, p. 2742 j. The défend- 
ant is undoubtedly charged in the first count of the indictment with 
embezzlement, and it was, therefore, incumbent upon the govern- 
ment to prove that he had fraudulently appropriated to his own use 
money-order funds belonging to the United States, and that such 
funds had been intrusted to his care and custody as a clerk in the 
United States post office ; and it thence follows that, if the testimony 
given by the défendant shows that he was never intrusted with the 
possession and custody of the money which was paid on the postal 
money orders issued by him, the instruction requested by the défend- 
ant should hâve been given to the jury. The question for décision, 
then, is this : Assuming that the orders were issued by the défendant . 
simply in payment of his private debts, can it be said that the money 
which the government paid to the holders of such orders, and which 
has been lost to it, was so far in the care and custody of the défendant 
that the wrongful appropriation thereof to his own use in the manner 
stated was an embezzlement of such money by him? Section 4029, 
Rev. St. [U. S. Comp. St. 1901, p. 2741], is as follows: 

"The postmaster of every clty where branch post-offlces or stations are 
established and In opération, subject to his supervision, Is authorlzed, under 
the direction of the Postmaster-General, to Issue, or to cause to be Issued, by 
any of his assistants or clerks In charge of branch post-offices or stations, 
postal money-orders, payable at his own or at any other money-order office, 
or at any branch post-office or station of his own, or of any other money- 
order office, as the remltter thereof may direct." 

It would seem to be too clear for argument that under this section 
funds payable upon money orders drawn by a postmaster or clerk 
having authority to issue the same in the regular course of his officiai 
duty may be deemed to be intrusted to such postmaster or clerk in the 
sensé that, if wrongfully converted by him to his own use, he is guilty 
of the crime of embezzlement. Such funds are in fact subject to his 
officiai order; that is, they are set apart by the government for the 
payment of money orders issued by him, and are thus intrusted to his 
officiai care, although they may not be in his actual custody. The 
case of Calkins v. The State, 18 Ohio St. 366, 98 Am. Dec. 121, is 
directly in point. The défendant in that case was indicted under a 
statute which made it an ofifense for a clerk or servant to embezzle 
property belonging to any other person, and coming into his posses- 
sion or under his care by virtue of such employment. The in- 
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dictment iil thatcase charged the défendant with the embezzlement 
of wheàt bélbilgirig to a i;ailr6ad cOmpany by which hë was employed 
as a clerk. Jt appearéd lippn the trial that the railroad çotïipany had 
a grain eîevator in which ail grain arriving by way of its road was 
stored, and in the transaction of this business an account was kept 
of eachciohsignment of grain received. This account was kept by the 
défendant, and he was alSo authorized to issue to the owners or con- 
signées of. the grain thuis stored a writing called a "grain order," and 
to subscribe thereto the name of the gênerai agent of the company, 
and upon présentation of such order to issue a shipping order to the 
holder. The court in that case said : 

"8uch being the duties and powers of Calkins under hls employment, the 
évidence further shows ver^ satisfactorily that while so employed he clan- 
destinely issued flctitlous grain orders, caused them to be sold in market, 
and appropriated the proceeds of tlie sale to his own use; and that he sub- 
sequently Issued shipping orders based upon the flctitious grain orders, which 
resulted In the delivery by the company of the amount of grain named in 
them to the holders. On this state of proof it was claimed in behalf of the 
prlsoner that the wheat In the warehouse, and alleged to hâve been em- 
bezzled, was not 'under his eare,' and that no wheat passed from the ware- 
house Into his possession. IJhe court below held othetwise, and this is as- 
signed for error. We are of opinion that the court below did not err in Its 
holding on thèse points. Thére is no more reason why courts ahould allow 
themselves to be misled by rnere names and shadows in the administration 
of Justice In criminal than in civil cases. Calkins, under and by virtue of 
his employmçnt, had the wheat in the warehouse of his employers so far 
under bis. care and, in his possession and control as to give him the power to 
make an eMeîeùt transfer of title to any part of it to any person who should 
become the bona flde purchaser of a grain order Issued by him In the name 
of Baldwin, a transfer of titlê effective in favor of the holdér of such order 
and against.his employers. This power was used to dlvest his employers 
of their property, and to put the proceeds of it into hls own pocket. We 
think hè had ail the caiie of the property which the statute contemplâtes, and 
that when he clandestinely transferred the title of wheat from the railroad 
company to an innocent holder of a grain order, and appropriated the pro- 
ceeds thereof to his own use, the act of embezzlement was complète." 

This reasoning would seem to be conclusive upon the question now 
under considération. It certainly is quite satisfactory to my mind. 
The défendant hère, by virtue of his employment as clerk in charge 
of a branch money-order post office, actually converted to his own 
use money-order funds of the government by applying the same to the 
payment of his debts, and he was able to efïect this wrongful con- 
version because such funds were so much under his officiai control 
that they were subject to his officiai order. Without pursuing the 
discussion further, it is sufïicient to say that the instruction requested 
by the défendant was properly refused. 

2. The second count of the indictment sets forth that the défendant 
was the clerk in charge of a branch post office in the city of San Fran- 
cisco, and as such clerk was intrusted with the sale of a large number 
of postage stamps àrid stamped envelopes of the value of $132.35, and 
that as suçh clerk in charge of said brunch post office hg feloniously 
and willfully refused and neglected to account for the postage stamps 
and stamped enyçlopes intrusted to him, although requested so to do. 
Section 4053,, ReV. St. [U, S. Comp. St. 1901, p. 2755] provides: 



TUCKEK r. GfALLAGHEK. 847 

"Any person intrusted by law wlth the sale of poatage-stamps or stamped 
envelopes, who sball refuse or neglect to account for the same, • • • 
shall be deemed guilty of embezzlement" 

It is claimed that this count of the indictment does not state an 
offense, because it fails to allège that the défendant was intrusted by 
law with the sale of the postage stamps and stamped envelopes referred 
to. Section 3918, Rev. St. [U. S. Comp. St. 1901, p. 2681] provides: 

"Postage-stamps and stamped envelopes shall be furnlshed by the Post- 
master-General to ail postmasters, and shall be kept for sale at ail post-offices; 
and each postmaster shall be held accountable for ail such stamps and en- 
velopes furnlshed to blm." 

While the indictment does not charge in direct terms that the post- 
age stamps and stamped envelopes referred to in the second count 
were intrusted by law to the défendant, still, in view of this statute, 
it sufficiently appears from the facts alleged that such was the case. 

The motions for a new trial and for arrest of judgment are denied. 



TUCKER V. GALLAGHER et al. 

(District Court, S. D. New York. May 2«, 1903.)% 

1. TuG AND Tow — Loss op Tow— Négligence of Tug in Exposing Tow to 
Dauqbrous VVeathbr. 

Evidence considered, and held to establish that the sinking of a sec- 
tional barge In tow, laden wlth coal, in the Delaware river, was due 
solely to the fault of the tug in starting out with the barge when the 
weather was threatening, and in persisting after it became such that it 
was dangerous for a tow of such character, and until the river became 
so rough that the sections of the barge became unhinged and separated, 
bringing about a situation which the tug was unable to cope with, partly 
because of defective Unes. 

In Admiralty. Action against the owners of a tug to recover for 
loss of tow.' 

James J. Macklin, for libelant. 
Owen & Sturges, for respondents. 

ADAMS, District Judge. This is an action which was brought 
to recover the damages said to hâve been sufïered by the libellant 
through the négligence of the respondents, the owners of the tug 
"Lottie," which tug on the 5th of December, 1898, undertook to tow 
the libellant's sectional barge "James," with a cargo of coal, from a 
pier at Greenwich Point on the Delaware River to Eddystone, about 
12 miles down the river. The barge was first taken alongside the tug 
and after proceeding in that way about two miles was put astern 
and towed on hawsers. The barge and her cargo were sunk en 
route through violence of the weather. 

The Hbellant allèges that the weather was stormy and unfit for the 
towing ; that the towage was undertaken by the tug notwithstanding 
the protest of the master of the barge; that the tug should not, in 
any event, hâve continued beyond Horse Shoe Bend, about two miles 
from the starting place; that the change of the barge from along- 
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side to astern caused her to get in the trough of the sea and ship 
large quantities Of water; that the hawsers used by the tug in towing 
were old, rotten and unfit for service, and parted during the towing, 
subjecting the barge to additiohal danger. 

The respondents deny ail the allégations of fault and allège that 
the weather at stafting was fine, without indications of any approach- 
ing storm, and that the towing was with the consent of tiie master 
of the barge; that everything wçnt well until the vessels reached a 
point about two miles below Horse Shoe Bend, when the wind, 
which had been light from the westward, suddenly veered around 
to the south and began to blow hard, raising some sea; that about 
this time the twisting or hinge sticks, which held thè sections of the 
barge together, dropped out and it was then impossible to tow the 
sections alongside and they were dropped astern, and the master 
of the tug turned the tow around with the intention of seeking harbor 
in the Schuylkill River, but the tow was unmanageable and short! 
after, fîrst one and then the other of the sections sank; that the 
haWsers did not part but were eut to prevent the tug from being 
pulled down. 

The testimony is in direct confiict upon the conditions of the weather 
at the commencement of, and during the voyage up to the time of the 
sinking of the barge, but the probabilities are altogether in favor of 
the libellant's contention in such respect. Although the master of the 
tug swears positively that the weather was fine up to about 1 1 o'clock, 
when there was a sudden change both in direction and velocity, bring- 
ing about the disaster in a minute or two, and his testimony is cor- 
roborated in some degree, I do not crédit the contention. 

The prépondérance of the proof estabHshes that the weather was 
threatening at the start and soon became such that it was dangerous 
for a tow of this character to proceed, especially below the Horse 
Shoe Bend, nevertheless the master of the tug kept on until the 
river became so rough that the sections of the boat were unhinged 
and separated, bringing about a situation which the tug was unable 
to cope with, partly because of détective Unes. 

The captain of the tug was the master mind of the enterprise and 
upon him devolved the duty of seeing that the tow was not exposed 
to danger from the weather conditions which prevailed, or which 
he could reasonably anticipate would attend the voyage. He failed 
to observe the proper précautions and negligently brought about 
the loss, without any contributing fault on the part of the master 
of the barge. White v. Steam Tug Lavergne (D. C.) 2 Fed. 788; 
The Young America (D. C.) 25 Fed. 207 ; The Bordentown (D. C.) 
40 Fed. 682. 

Decree for the libellant, with an order of référence. 
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BI.ANKS et al. V. FARMERS' LOAN & TRUST 00. et al. 

(Circuit Ciourt o£ Appeals, Flfth Circuit. Aprll 7, 1903. 

No. 1,197. 

1. JuDiciAL Sale— Grodnds for Settinq Aside— Inadequact op Pricb. 

TJnder the settled rule that a Judlclal sale wlll not be set aside for 
inadequacy of priée, unless so gross as to shock the conscience, or unless 
there are addltional circumstances wliich make it inéquitable to allow 
It to stand, opinions by alfiants that a larger price might be obtained on 
a resale are not sufQcient to authorize the setting aside of a sale whero 
no other faets are shown whlch make It inéquitable. 

2. Samb — Allowing Fubther Bids — Estoppel. 

Appeil^nts, who were mortgage bondholders, opposed the confirmation 
of a sale of the mortgaged property under a decree of foreelosure to 
other bondholders on the ground of inadequacy of priée, and on the hear- 
Ing of the objections the court permitted further bidding conditioned on 
the offer of a better bid by appellanta. They made such bid, and par- 
ticlpated in the subséquent bidding, the final bid being made by the 
original purchasers, and being over 20 per cent, above that reported by 
the commissioner. Thereupon the court entered an order confirming the 
sale at the enhanced price. Held, that appellants were estopped to raise 
the objection that the court did not cause the property to be readver- 
tised, and agaln submitted to sale at public auction. 

Appeal from the Circuit Court of the United States for the Western 
District of Louisiana. _ 

This controversy grows out of the cause entitled "The Farmers' Loan & 
Trust Company, Trustée, Complainant, vs. The Vicksburg, Shreveport & 
Pacifie Eailroad Company et al., Défendants," No. 216 of the docket of the 
United States Circuit Court for the Western District of Louisiana, the style 
being the resuit of an order of consolidation of the several causes numbered 
215, ^16, and 217 of the docket, in equity. The common object of thèse 
causes was the foreelosure of certain mortgages upon the property of the 
Vicksburg, Shreveport & Pacific Railroad Company, securing two several bond 
issues, and Incidentally for the appointment of a reeeiver. The attitude of 
the appellants hère vcas originally that of Interveners, but under the order 
of consolidation they were made to stand as défendants. On October 7, 1901, 
there was a decree of foreelosure as to the granted lands of the défendant 
Company, and, the cause having been retained for that purpose, there was 
a further amendatory order on December 7, 1901. Pursuant to this decree, 
there was a sale, on February 1, 1902, of the granted lands, comprising sé- 
lections eertlfled and uncertified, reserved minerai rights, funds unappro- 
prlated arlsing from sales of lands, notes for the purchase priée of certain 
other sales, and other notes for rents, etc. &.t this sale, Cyril C. Harvey, 
"for account of himself and associâtes," became the purchaser of ail the 
property, for the aggregate sum of $115,900. On February 28 and on March 
4, 1902, respectively, Robert B. Blanks, and Mrs. Fannie K. Newman, sur- 
viving partner in community and testamentary executrix of Charles New- 
man, deceased, flled exceptions to the master's report, opposing the con- 
firmation of the sale, and charging varions irregularities in the conduct of 
the same, as well as that the price at which the property was sold was 
grossly inadéquate. Upon the issues created by the answer of the défendant 
Company, and "C. C. Harvey, representing bondholders, purchaser," the 
matter was heard at chambers in the city of New Orléans, by consent of 
counsel, on Aprll 17, 1902, when the foUowing décrétai order was passed: 
"This cause came on this day to be heard at chambers, in the city of New 
Orléans, by consent of counsel. In the matter of the opposition of Robert B. 
Blanks, and Mrs. Fannie K. Newman, surviving partner In community and 

ï 1. See Judlclal Sales, vol. 31, Cent. Dig. §77. 
122 F.— 54 
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testamentary executrix of Charles Newman, deceased, to the confirmation of 
the sale of'the làïia grant lànds of the défendant rallroad company and other 
property herein aold February 1, 1902, pursuant to decree of thîs court, and 
was argued by counsel. Wherèupon, and upon. considération whereof, It waa 
ordered that the hearing herein be postponed untU Friday, May 2, i902, at 
11 o'clock a. m., at chambers In the clty of New Orléans, at whlch tlme if 
the sald. opponents, or ejther ofthem, shall make, or cause to be made, a 
bld larger by ten thousand dollars ($10,000.00) than the bid heretofore made 
by :0. G. Harrey, representing certain bondholders, the court wUl open the 
bldding, and allow further bids to be made before the judge signing this 
order, ând at chambers; otherwise wlll refuse to open the Ijidduig, and wlU 
confirm the sale heretofore made." 

On May 14, 1902, was passed the following decree çonflrmlng the sale; 
"The above cause came on to be heard on Thursday, April l7th, at chambers 
in the clty of New Orléans, .by consent of ail counsel of record In the matter 
of the exception of Eobert B. Blanks, and of the opposition of Mrs. Fannie 
K. Newman, fiurvlvlng partner in commuhlty and testamentary executrix of 
Charles Newman, deceased, to the confirmation of the sale of thé land grant 
lands of tije défendant railroad company, and other prot)erty, herein sold 
on the Ist day of February, 1902, pursuant to a decree of this court. There 
were présent Messrs. E. T, Lamkjn and "W. F. Millsaps, sôlicitors for ex- 
cepter and opponent; Mr. E. B. Kruttschnitt, soliciter for the Central Trust 
Company; Mr. Harry H. Hall, sollcitor for C. 0. Harvey, purchaser for ac- 
count of certain hQ:iders of the mortgage bonds resting upon gaid lands; and 
said cause was argued by said counsel. Wherèupon, and upon considération 
whereof, it was ordered that the hearing therein be postponed until Friday, 
May 2,. 1902, at 11 a. m., at chambers, in the clty of New Orléans, at whlch 
time, if the said exceptor and opponent, or elther of them, should make, or 
cause to be made, a bid larger by ten thousand dollars than the bid heretofore 
made by'GyHl C. Harvey, representing certain bondholders (which bid for 
the aggregate of ail the property sold on February 1, 1902, under said 
original decree of sale, was 3115,900.00), the court would open the bidding, 
and allow further bids to be made before the judge sitting at chambers, and 
otherwise would refuse to open the bidding, and would cOnfirm the sale 
heretofore made on February 1» 1902. And thereupon, on Friday, May 2, 
1902, the said hearing was postponed wlthout action, upon the application of 
Mr. E. T. Lamkin, solicitor for exceptor and complainant, he being unable 
to appear In the clty of New Orléans on that day, until Tuesday, May 13th, 
at 11 a.'m., when the court met at chambers, in the clty of New Orléans, 
In pursuance of the agreément and ' consent of ail counsel and the order of 
the court; and théreut)on Mr. E. T. Lamkin; solicitor for Robert B. Blanks 
and the Mississippi Valley Healty Company, tendered to the court and de- 
posited with Mr. Wm. Grant; spécial master, a certlfled check for $10,000.00, 
and the èàid adjudication of February 1, 1902, was thereupon declared and 
considered to be open for further bids. And thereuponf; said Mr. E. T. Lam- 
kin, soUeltOt for said Robert B. Blanks, exceptor, and said' Mississippi "Valley 
Realty Oétapany, made a written bld for $125,900.00, accompanying the said 
bid with the àbove referrSdito certified check for ten thousand dollars, pay- 
able to Wrd. Oràht, ■ spécial niàster; the balance of the 'bid to be paid withln 
the time and manner stipulàted- lu the oïlginal advertisement and decree. 
And thereupon "Mï. Cyril • O. Harvey, representing certain bondholders, the 
adjudieatèe under the sale of February 1,^1902, bld the sum of $126,000.00; 
and thei^Upoii Mr. E. T. Lamkin, Solicitor, Mvlng stated that he labored under 
a misapprehenslOh of fact as tb •«fhether further bids would be then entertain- 
ed, applled tb the court for a f lirther extension of twônty-f our houf s within 
which to renew the bidding for the said property; and the court thereupon ad- 
journed the furtJjter hearing and bidding unlill Wednesday morning, May 14th, 
at 12 in.; àll ol the said parties In interèst apipearéd by théir solicitors above 
named, and the bidding was fenewed, sâld Mt. B. T. Lamkin, solicitor for 
the partlfes above named,' bidding In opposition to Mr. Harry H. Hall, sollcitor 
for C, O. Harvey, representing' the said bondholders, until, after a séries of 
twenty-four bids, said Mr. Harry H. Hall, solicitor, made a final bid for C. 
C. Harvey, representing the said bondholders, of one hundred and forty 
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thousand dollars ($140,000.00), whlch was the last and best bid made for the 
sald property. Now, on the 14th day of May, 1902, the court havlng fully 
considered the exception and objection and the argument of counsel thereon, 
and it appearing to the court that the said sale was duly and regularly made 
by said spécial master in acçordanee with the law and the practice of this 
court, and in the manner provided in said decree, and It f urther appearing 
to the court that ail objections and exceptions to said sale on the ground of 
insufiiciency of price or otherwise hâve been waived by permitting opponent 
and excepter as well as others to make further bids, the court being duly 
advised in the promises, it is therefore ordered, adjudged, and decreed by the 
court that the said exceptions and objections and ail of them, except in so 
far as they may hâve been maintained by permitting the parties to make 
new bids, be, and the same are hereby, overruled; and it is further ordered, 
adjudged, and decreed that the said report of the said spécial master and 
the said sale by him, made as set forth in bis said report, be, and the same 
is hereby, approved and confirmed, the priée, however, to be paid to be in- 
creased, as by the subséquent bids, made without objection, from $115,900.00 
to the sum of $140,000.00, to be paid as provided in the original decree 
herein; and it is further ordered, adjudged, and decreed that proper and 
légal couveyances of ail the property so sold are hereby directed to be exe- 
cuted to the sald purcbasers or assigns in the manner and by the parties 
provided for by the decree of this court made and entered herein on the 7th 
day of October, 1901." 

E. T. Lamkin and W. F. Millsaps, for appellants. 
E. B. Kruttschnitt, E. H. Farrar, B. F. Jonas, and Harry H. Hall, 
for appellees. 

Before FARDEE and SHELBY, Circuit Judges, and PAR- 
LANGE, District Judge. 

PARLANGE, District Judge (after stating the facts as above), 
The appellants and the appellees are ail mortgage creditors. Counsel 
for the appellants stated in argument that his clients should not be 
considered as parties desirous of buying the property, as their only 
interest is that the property should realize the greatest sum possible 
towards the satisfaction of the obhgations secured on the property. 
Counsel for the appellants also stated in argument that inadequacy 
of price is the only ground of exception to the master's report con- 
cerning the sale, now relied on. 

The . complaints of the appellants are substantially : (i) That the 
court did not, because of inadequacy of price, vacate the sale without 
condition; and (2) that the court did not order that the property 
be reofifered for sale by public auction, and did not also order a sec- 
ond publication and advertisement of the sale for another term of 30 
days. 

It is perfectly well settled that a judicial sale will not be set aside 
for inadequacy of price unless it be so gross as to shock the con- 
science, or unless there be additional circumstances which would 
make it inéquitable to allow the sale to stand. Grafïam et al. v. 
Burgess, 117 U. S. 180, 6 Sup. Ct. 686, 29 L. Ed. 839; Pewabic 
Mining Co. v. Mason, 145 U. S. 349, 12 Sup. Ct. 887, 36 L. Ed. 732 ; 
C. C. A., Sixth Circuit, in Magann v. Segal et al., 34 C. C. A. 323, 
92 Fed. 252 ; Fidehty Insurance, etc., Co. v. Roanoke Iron Co. (C. C.) 
84 Fed. 752; Fidelity Insurance, etc., Co. v. Roanoke St. Ry. Co. 
(C. C.) 98 Fed. 475; Beach, Mod. Eq. Pract. § 824; Am. & Eng. 
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Enc. of taw (2d Ed.) Vol. 17, p. 1000, Verbis "Judicial Sales," and 
riumerous cases there çollated. 

In the first place, it bas not been made reasonably certain that the 
price Was inadéquate under the circumstances. The affidavits, both 
pro and con, are but expressions of opinion as to what the property 
would bring on a resale. Opinions that a larger price would be 
brought are not sufficient to set aside a sale. Fidelity Trust, etc., 
Co. V. Mobile St. Ry. Co. (C. C.) 54 Fed. 26. If it were true that 
a judicial sale must be set aside whenever one or more affiants, how- 
ever honest, state that it is their belief that the property would bring 
a larger price on a resale, many, and perhaps most, judicial sales 
would hâve to be set aside. 

But, even if it were conceded that the price was inadéquate, it is 
évident that the inadequacy would not be such as to shock the con- 
science, within the meaning of the numerous adjudications above 
referred to; and, as it is not claimed that there is any additional 
circumstance which would make it inéquitable to maintain the sale — 
in fact, no such circumstance appears in any manner — ^the complaint 
as to the inadequacy of price is clearly unfounded. 

We find the appellants' second contention to be also baseless. As 
the resuit of the appellants' initiative, the appellees hâve been made 
to pay $24,100 more than they would otherwise hâve paid. Yet 
they do not complain. Nor is there any complaint from the other 
mortgage creditors, whose intèfest is very much larger than that 
of the appellants. The only complaint cornes from the appellants. 
Can they be heard? Hâve they not fuUy acquiesced in the action 
they complain of, and are they not estopped by their acts? 

On their initiative, the judge of the lower court passed a décrétai 
order on April 17, 1902, to the efifect that if they should at chambers, 
on a day fixed, make a bid larger than the former bid by $10,000, 
the court would open the bidding, and allow further bids to be made 
before the judge at chambers. Whether or not this order clearly 
stated that the bidding was to proceed immediately before the judge, 
it is évident that on a subséquent date the appellants' counsel were 
fully informed that the judge intended to proceed with the bidding 
at chambers, and at their request they were given time to prépare 
for the bidding; and, finally, having deposited $10,000 with the mas- 
ter as a prerequisite, they actively took part in the bidding, when, 
after a considérable number of bids had been made, the property 
was adjudicated to the same parties who had made the highest bid 
at the first oflfering. As has already been said, the resuit of the ap- 
pellants' action in this matter has been to compel the purchasers 
to pay $24,100 more for the property than they would otherwise 
hâve paid. The appellants, as mortgage creditors, are, of course, 
benefited by such increase in the price. If, as stated in argument by 
appellants': counsel, they were given différent relief frorh that which 
they had asked, they should hâve stood on the refusai of the relief 
to which they l>elieved themselves entitled and applied to this court 
for rëdress. In this matter the statute concerning the advertisement 
and sale of property (Act March 3, 1893, 27 Stat. 751 [U. S. Comp. 
St. 1901, p. 710]) was fully complied with. Every one has had a full 
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opportunity to bid on the property, and the question is not whether 
the judge could originally hâve sold the property at chambers and 
without advertisement, but whether, after the property has been duly 
advertised and offered for sale, the action of the judge, resulting 
in the purchaser's increasing the price very largely, should be upset 
at the instance of the appellants, who were the prime movers in the 
matter, and participants in the latter bidding. It is clear that if the 
appellants had succeeded in buying the property they would not be 
hère complaining. Can they be heard to complain because others 
bought it? We are clearly of opinion that, under the circumstances 
of this matter, the action of the lower judge should be allowed to 
stand. That action has i^esulted beneficially to ail parties in interest, 
including the appellants. . The final price obtained exceeds largely 
the upset price fixed by the court. 

It was stated at the hearing by the appellants' counsel that the 
check for $10,000 has been returned to the appellants. By taking 
back the check, they of course acquiesced further in the action of 
the judge. If we were to annul the sale, it would seem that there 
would be no assurance that on a resale the property would even bring 
as much as it did before. 

The decree appealed from is afïîrmed. 



MtJTUAL RESERVE LIFE INS. CO. v. ROTH. 

(Circuit Court of Appeals, Eighth Circuit. April 20, 1903.) 

No. 1,807. 

L LiFB INSUKANCE— FOBPBITHBK FOR NONPAYMBNT OP PkEMIUM— MiBSOtJRI 

Statuts. 

Rev. St. Mo. 1879, § 5983, whlch provides that no life Insurance policy 
on which two full annual premiums hâve been pald shall become for- 
feited by reason of the nonpayment of premlum thereon, but that in such 
case three-fourths of the net value of the policy, less any indebtedness 
of the holder, shall be applled as a single premlum to extend the In- 
surance, was enacted with spécial référence to that class of policies 
termed "ordinary life" or "endovcment," vi^here the premium remain.s 
fixed or level during the lifetime of the insured, or so long as premiums 
are payable, which gives such policies an actual net value after the 
payment of a few premiums; and it cannot be applled to policies or 
benefit certificates issued on the assessment or natural premium plan, 
on which the assessments are limited to such sum as is necessary to 
cover the actual cost of Insurance from one renewal period to another, 
and which therefore hâve no accumulated or actual net value. 

In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

This is an action on an Insurance policy in the sum of $10,000, dated Jan- 
uary 9, 1884, whlch was issued by the Mutual Reserve Fund Life Associa- 
tion on the life of Adam Roth, who died in the city of St. Louis, Mo., where 
he resided, on June 20, 1900. The action was originally brought by Mar- 
garet Roth, the widow of Adam Roth, against the Mutual Reserve Fund 
Life Association, which has since changed Its name and become the Mutual 
Reserve Life Insurance Company. Màrgaret Roth died, as it seems, after 
the institution of the suit; and the case was prosecuted in her behalf in this 
court by Carohne G. Roth, as eiecutrix of the estate of Màrgaret Roth. 
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When tbe action was brought, the défendant company answered that the 
poUey sued upon lapsed and beeame void on account of thé ïaîlure of the 
deceased to pay a blmonthly assessment whicli was levied and beeame due 
and payable on November 1, 1899, and that It was not in force on June 20, 
1900, when Adam Roth dled. To this défense the plaintifl below replied, 
In substance, that at the time of the alleged lapse the pollcy in question 
had a net value incident to the payment of previous premiums, whicli net 
value, by virtue of section 5983 of the Revlsed Statutea of Missouri for the 
year 1879, operated to extend the insurande for a period which did not ex- 
pire untll subséquent to lune 20, 1900, when Adam Roth died. At the con- 
clusion of tlie trial the lower court, being of the opinion that by virtijeof the 
statute aforesaid the policy was in force on June 20, 1900, although the 
assessment which beeame due and payable en November 1, 1899, was not 
paid, dirècted the jury to return a verdict in favor of the plaintiff, which 
was accordingly done, whereupon the Mutual Réserve Life Insurance Com- 
pany, the présent plaintifC in error, sued Ont a writ of error. 

The statute of the state of Missouri (section 5983, Rev. St. 1879) on which 
the décision of the case was made to tufn is as follows: 

"Policies Non-Forfeitable, When. No policy of Insurance on life hereafter 
issued by any life Insurance company, authorized to do business in this state, 
on and àfter the flrst day of August, A. D..;1879, shall, after payment upon 
it of two fuU annual premiums be forfeited or become void, by reason of the 
non-payment of premium thereon, but it shall be subject to the folio wing 
rules of commutation, to-wit: The net value of the policy, when tlie pre- 
mium becomes due and is not paid, shall be computed upon the American 
expérience table of mortallty, with four and one-half per cent, interest per 
annum, and after deducting from three-fourths of such net value any notes 
or other Indebtedness to the company, given on account of past premium 
payments on said policy issued to the insured, which indebtedness shall then 
be canceled, the balance shall be taken as a net single premium for tem- 
porary insurance for thé full amount written in the policy, àiid the term for 
which such temporary insurance shall be in force shall be determined by the 
âge of the person whose life is insured at tbie time of default of premium 
and the assumption of mortallty and interest aforesaid; but if the policy 
shall be an endowment, payable at a certain time or at death, if it should 
oceur prevlously, then if what remains as aforesaid, shall ëxceed the net 
single premium of temporary insurance for the remalnder of the endowment 
term for the fuU amount of the policy, such excess shall be considered as a 
net single premium for a pure endowment of so much as such premium will 
purchase, determined by the âge of the ingured at date of def aulting the 
payment of premium on the original policy and the table of mortallty and 
Interest as aforesaid, which amount shall be paid at end of the original term 
of endowment, If the insured shall then be alive." 

J. C. Jones (William C. Jones, Lon O. Hocker, George Burnham, 
Jr., and Sewell T. Tyng, on the brief), for plaintiff in error. 
F. H. Bacon and John E. McKeighan, for défendant in error. 

Before CALDWELI., SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

We are of opinion that, when the trial ended, ail of the material 
facts in the case werepractically confessed, and that the learned trial 
judge was right in holding that the only question involved was one of 
statutory construction arising upon the aforesaid statute. AU of the 
actuaries whb testified in the case (and there were.several) agreed that 
the net value of a policy at any time is the diiïerence between the sin- 
gle premium necessary to purchase the sum assured, estimated on the 
âge of the person at the time the policy is valued, and the then près- 
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ent value of ail the future premiums expected to be received on the 
policy. The net value of a policy is sometimes termed the reserve on 
the policy, and represents a sum of money already collected, which is 
supposed to be in the hands of the insurer, and available in its hands 
either to reinsure the risk in some other company, or to enable it, with 
the aid of the premiums thereafter payable, to meet the risk at the 
end of the party's expectancy. The net value of a policy is computed, 
of course, on a given table of mortality, at a speciiied rate of interest, 
and upon the assumption that during the early years of the risk, the 
premium being the same each year, the insured pays more than the 
actual cost of insurance ; the excess which is thus paid making good 
the déficit during the later years, when it costs more to carry the risk. 
New York Life Ins. Co. v. Statham, 93 U. S. 24, 34, 23 L. Ed. 789. 
Ail of the actuaries agrée on the foregoing proposition. The actu- 
aries further agreed, we think, that, under the provisions of such a 
policy as was issued to Roth, it did not hâve an actual net value ; that 
is to say, they agreed that the défendant company had not accumulated 
any sum of money to help carry the risk to maturity, because the 
policy did not stipulate for the payment of a fixed or uniform premium 
annually, like an ordinary life policy, but contained provisions which 
necessarily made the premiums variable, by limiting them to such 
amounts as were necessary to meet death losses as they occurred. 

The policy in suit contained a provision making it payable out of 
what is termed the "Death Fund" of the association, and a further 
provision that if, at such time as the directors of the association might 
fix for making an assessment, the death fund should be insufficient 
to meet existing death claims, an assessment should be made upon 
every member whose certificate was in force at the date of the death 
for which the assessment was made, said assessment to be made at 
such rates, according to the âge of each member, as might be estab- 
Hshed by the directors, and that the net amount of such assessment, 
less 25 per cent, to be set apart for the reserve fund, should go into 
the death fund. The policy further stated that "no assessments will 
be made while there remains in the death fund a sum sufiScient to pay 
the existing claims in full." The constitution of the order, which was 
made a part of the contract, provided that on the ist days of Febru- 
ary, May, August, and November an assessment should be made upon 
the entire membership in force at the date of the last audited death 
claim prier thereto, for such a sum as the executive committee might 
deem sufHcient to meet the existing claims by death, the sum to be 
apportioned among the members according to the âge of each mem- 
ber as per the rates named in the certificates oî membership, and that 
the net amount received from such assessments, less 25 per cent, 
to be set apart for the reserve fund, should go into the death fund. 
Other provisions of the constitution declared that the interest on the 
reserve fund, as it accrued, should be placed to the crédit of the death 
fund, to be used in providing for current death claims ; that after the 
expiration of each period of five years, during the continuance of a 
membership certificate, a bond should be issued to the member, bear- 
ing interest at the rate of 4 per cent, per annum, for an équitable pro- 
portion of each member's interest in the réservé fund, which bond 
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âhould be avaîlable after lo years from its date to t)ay the future as- 
sessments levied against the member ; and that the entire reserve fund 
above $100,000, and in excess of sums represented by outstanding 
bopds, might be applied to the payment of death daims in excess of 
the American expérience table of mortality, and when any claim by 
death was due, to make up any deficiency that might then exist in the 
death fund. 

It is manifest, therefore, that, according to the contract existing 
between the parties, the premiums payable were not to remain fixed 
or level during the Ufe of the pohcy, but were expressly made indefi- 
nite in amount, and dépendent upon the mortuary necessities of the 
Company. This fact was disclosed by a table of rates of assessment 
indorsed on the back of the policy, which showed that the rates of 
assessment increased as the member grew older. In other words, the 
contract in suit was one whereby the member was required to pay 
from one assessment period to another the actual cost of insurance 
during that period, without paying an additional sum to be husbanded 
and accumulated to make up a déficit in future years, when the cost 
of carrying the risk on the member's life became greater. Ail of the 
actuaries agreed that when insurance is conducted on this plan, which 
may be called either "term insurance," or "insurance on the natural 
premium plan," a policy can hâve no actual net value ; and that fact is 
obvious, because, if an insurance company collects from. its policy 
holders, from one assessment period to another, no more than is nec- 
essary to pay losses which occur in the meantime, it can hâve noth- 
ing in its treasury to reinsure outstanding risks, or give them a net 
value. 

Only one of the actuaries who testified at the trial claimed that the 
policy in suit had a net value on November i, 1899, applicable to the 
purchase of extended insurance; and the net value which he assigned 
to it was not an actual net value incident to the payment of assess- 
ments previous to that time, but a theoretical net value, which, as he 
contended, might and ought to be given to it under the provisions of 
the Missouri statute, to wit, section 5983, Rev. St. Mo. 1879, above 
quoted, and section 5968 of the same chapter. The last-mentioned 
section (5968) provided, in substance, that it should be the duty of 
the State Superintendent of Insurance to make or cause to be made 
annually a valuation of the policies and ail other obligations of insur- 
ance outstanding and in force on December 3ist next preceding, of 
every life insurance company doing business in the state, and also 
provided that for the purpose of making such a valuation, and for 
making spécial examinations under the provisions of the laws of the 
state, in order tO ascertain the solvency of insurance companies, and 
their eligibility to do business in the state^ the rate of interest assumed 
should be 4^ per cent, per annum, and that the rate of mortality 
should be that est^blished by the American expérience table, in which 
table the numbers living and dying at each âge, and the expectation 
of life from the âges of 10 to,9S out of 100,000 persons living at the 
âge of 10, were as stated in a sçhedule appénded to that section, which 
is quoted below in a note. While no rate of premium was prescribed 
by that section, but was apparently left to the agreement of the par- 
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ties, yet the plaintifï's actuary claimed thatj by référence to the table 
and the prescribed rate of interest, a table of such premium rates as 
ought to be charged for a given amount of insurance at any âge from 
lo to 95 might be constructed. Pursuing this theory, the actuary 
computed the net level annual premium on a policy of $10,000 at the 
âge of 57 (that being the âge of the deceased at the time he was in- 
sured, and the amount of his policy), and fixed the annual premium at 
$460.70, and on the assumption that this premium had been regularly 
paid, or that it ought to hâve been collected, from the time the policy 
was issued up to November i, 1899, computed or estimated the net 
value of the policy to be $4,423.20, three-fourths of which amount, to 
wit, $3,317.40, was a sum adéquate to purchase extended insurance for 
4 years and 282 days from November i, 1899, or until August 10, 
1904. The actuary conceded that in making this calculation he had 
"ignored absolutely the conditions of paying premiums and the meth- 
od of collecting assessments," and had based his computation solely 
on the statute; taking no account of the provisions of the contract, 
or the amount of premiums which had been actually paid. 

As there is no évidence in the record that the policy in suit had a 
net value, other than such theoretical net value as is last described, 
and as ail the actuaries other than the plaintifï's actuary declared that, 
owing to the method of levying assessments which had been pre- 
scribed and followed, it had no actual or computable net value, the 
question to be determined is whether the statute means that ail life 
policies of insurance on which premiums hâve been paid for as much 
as two years must be treated as having an arbitrary net value for 
the purpose of purchasing extended insurance, regardless of the 
amount that has been paid, and regardless of the agreement between 
the parties concerning the payment of premiums. We think that the 
statute will not fairly bear such a construction. It is a statute which 
is said to hâve been borrowed from the state of Massachusetts, where 
a very similar law was once in force. I^aws Mass. 1861, c. 186. 
From the discussions which preceded the adoption of the statute in 
the State of Massachusetts, it is évident that it was passed to prevent 
the injustice of forfeiting policies for nonpayment of premiums due 
thereon when the insurer had in its hands, as the resuit of premiums 
already paid thereon, a sum of money, termed the "reserve," repre- 
senting what had been collected in excess of the actual cost of insur- 
ance up to the time of the default. It was this reserve — a sum actually, 
paid, and equitably belonging to the policy holder — that the lawmaker 
intended to say should be applied to prolong the life of the policy. 
The same motives which led to the enactment of the statute in Massa- 
chusetts doubtless led to its enactment in the state of Missouri; that 
is to say, the Législature intended to secure to policy holders the bene- 
fit of the reserve on their policies if they had paid "two full annual 
premiums," and not permit the reserve to be forfeited or appropriated 
by the insurer. It is a well-known fact that the forfeiture of such 
reserve values for nonpayment of premiums had become a source of 
great profit to insurance companies, because the premiums which they 
were in the habit of exacting from the insured on life policies were se 
fixed as to be considerably in excess of the cost of simply carrying the 
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risk from one annual period toanother so as to accumulate a reserve. 
The Législature deemed it inéquitable to deprive tlje insured of the 
benefit of payments which he Éad actually made; hence the statute 
provided that, in case of a lapse-for the nonpayment of a premium, 
the amount of the reserve should be computed according to tables 
which were used by the Insurance companies themselves, and that 
the amount of the reserve or net value should be applied to the pur- 
chase of extended Insurance. This view — ^that the Législature had 
in mind an actual net value which a policy had acquired as the resuit 
of the payment of premiums— is strengthened by the fact that, when 
the statute in, question was enacted in Massachusetts and Missouri, 
there were very few Insurance çonipanies :then engaged in business 
which issued policies or benefit certificates on what is now commonly 
known as the "assessment plan" or the "natural premium plan" ; that 
is to say, companies who limited their assessments to such a sum as 
was necessary to cover the actual cost of insurance from one renewal 
period to another. As this form of insurance was little known, and 
was not practiced to any considérable extent, at the time the statute 
was adopted, it can hardly be presumed that it was intended to apply 
to insurance policies or benefit certificates issued according to that 
plan, which hâve in fact no computable or actual net value. If the 
act is held applicable to that dass of policies, it will not hâve the 
équitable opération that it was intended to hâve, but will in fact hâve 
the opposite efïect, by giving to the policy holder something for 
nothing; that is, insurance which he has never paid for. We can- 
not, therefore,. give the statute that construction, because to do so 
would, in our judgment, distort it from its true purpose. Statutes 
should always be construed so as to give efïect to the intention of the 
lawmaker, when that intention can be ascertained with reasonable cer- 
tainty. For the purpose of ascertaining the intention of the law- 
maker, a court is not confined exclusively to the language of the act, 
although its language must be given due weight, but should consider 
as well the circumstances which led to its adoption, and the evil that 
it was designed to remedy. When this is donc, it is compétent for 
a court to déclare that a thing which may be within the letter of a 
statute is not goverjied by the statute, because it is neither within 
its spirit, nor within the intention of the lawmaker. The reason of 
the law in such cases, as has sometimes been said, should prevail over 
i,ts letter. Ghurch of the Holy Trinity v. United States, 143 U. S. 
457, 461, 462, 463, 12 Sup. Ct. 511, 36 L. Ed. 226; United States v. 
Kirby, 7 Wall. 482, 486, 19 h. Ed. 278; United States, v. Union Pa- 
cific Railroad Co., 91 U. S. 72, 79, 23 L. Ed. 224; United States v. 
Freeman, 3 How. 556, 565, 11 L. Ed. 724; Chauncey v. Dyke Bros. 
(C. C. A.) 119 Fed. I, 9. 

Applying thèse rules of statutory construction to the statute in 
question, and considering the équitable object which it was intended 
to accomplish, and the conditions existing at the time it was adopted, 
we feel constrained to hold that it was enacted with spécial référence 
to that class of pohcies termed "ordinary life" or "endowment," where 
the premium remains fixed or level during the Hfetime of the insured, 
or so long as premiums are payable. It was framed, we think, on 
the assumption that the premiums on ordinary life and endowment 
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policies are fixed at a rate which gives them an actual net value or 
a reserve after the payment of a fevi/ annual premiums. As the stat- 
ute, according to our view, was enacted with spécial référence to 
ordinary life and endowment policies, where the premiums remain 
level or uniform, it should be cqnfined in its opération to policies of 
that class, and not applied to a class of policies which were not within 
the contemplation of the lawmaker. 

It results froin thèse views that the judgment below was erroneous, 
and should be reversed, and the case remanded for a new trial, It 
is 30 ordered. 

NOTE. 

Schedule — Table of Mortality Based on American Bxperieucs. 
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BOÀJEID OF SOP'RS OF RIVERSIDE COUNTY, CAL., et al. T. 
THOMPSON et al. 

(Circuit Court of Appeals, Nlnth Circuit May 11, 1903.) 

No. 912. 

1. JODGMENT AGAIN8T MUNICIPALITT — PbRSONS CONCLUDED— PjBOCBEDTNaS TO 

Bnpohcb Mandamds. 

A judgment agàlnst an Irrigation district Is concluslve, as to ail ques- 
tions whicli were or might hâve been lltigated In the action, against tiie 
property owners of the district and the board of supervisors of a county 
requlred by law to levy a tax for its payment in supplementary proceed- 
ings to compel such levy by mandamus. 

8. Irrigation Districts— California Statutes— Lbvt op Tax to Pat Bokds. 
Act Cal. March SI, 1897 (St. 189T, p. 267, c. 189), providing for the or- 
ganization and government of irrigation districts, by its terms applies 
to exlstlng districts organized under prior laws, which, by section 109 
(page 287), are ma de subject to its provisions so far as applicable; and 
section 39 (page 267), by which It is made the duty of the board of super- 
visors of the county in which an irrigation district bas Its office to cause 
an assessment roll for the district to be prepared, and to make the levy 
requlred by the act to meet the Interest on the bonds of the district in 
case the board of directors of the district neglect or refuse to make sucli 
assessment and levy, affects ail districts. 

S. S AME— Mandamus to Compbi, Levy— Neckssitt of Dbmand. 

No demand on a county board to make such assessment and levy is 
necessary before ûling a pétition for a mandamus to compel the same 
for the payment of a Judgment rendered against the district for interest 
on its bonds. 

4. Appeal — Admission of Incompetbht Evidence— Waivbr of Objection. 
Where no objection was made In the trial court to the admission of 
évidence introduced to prove a fact, the proof of such fact cannot be 
denied on appeal on the ground that the évidence was Incompétent. 

In Error to the Circuit Court of the United States for the Southern 
District of CaHfornia. 

C. E. Bullock and others, taxpayers of the Perris Irrigation District, to- 
gether with the board of supervisors of Elverside county, state of California, 
seek by thls writ of error te review the judgment of the court below ren- 
dered on proceedings which were Instltuted by the défendants in error to 
obtain a mandamus dlrectlng the said board of supervisors to levy a tax for 
the payment of a certain judgment which had been rendered in that court. 
The judgment had been obtained in an action brought on August 26, 1898, 
by Robert H. Thompson against the Perris Irrigation District of Elverside 
county. Cal., upon certain delinquent interest coupons of bonds which had 
been issued by the sald district On the trial of the action the jury returned 
a verdict in favor of the plaintifE thereln for the sum of $8,806.75, with costs. 
On March 28, 1901, judgment was rendered in accordance with that verdict. 
A writ of error was prosecuted from said judgment to this court, and on 
May 5, 1902, this court afflrmed the judgment of the court below. In the 
meantime, on September 26, 1901, the said Robert H. Thompson appeared 
before the board of supervisors of Elverside county, and presented to'said 
board his pétition, whereln he alleged the existence of said irrigation district, 
the issuance of its bonds, his purchase thereof , and the judgment which he 
had obtained thereon, and averred that said judgment Avas unsatlsfled, and 
that the district had no f unds applicable to the payment thereof, and no 

t3. Mandamus to enforce payment of judgment against munlcipality, see 
note to Holt County v. National Life Ins. Co., 25 C. C. A. 475. 
See Mandamus, vol. 33, Cfent Dig. § 44. 
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property upon which exécution could be levled, and that the board of dl- 
reetors of said district had ever since the year 1895 neglected to cause any 
àssessment or levy to be made on the property thereof for the payment of 
such interest on said bonds; and he demanded that said board of supervisors 
cause an àssessment roll of said district to be prepared, and that it make 
the levy required by section 39 of the act of the Législature of the state of 
California approved March 31, 1897 (St. 1897, p. 267, c. 189), and that said 
levy be sufficlent In amount to satisfy said judgment, vrith légal interest 
thereon from the date of its rendltion. The board of supervisors, on Septem- 
ber 16, 1901, denied the pétition, and refused to cause any levy of àssessment 
as demanded thereln. On September 18, 1901, the said Kobert H. Thompson 
filed in the court belovr his pétition for a writ of mandamus to said board 
of supervisors directlng them immedlately to levy. In accordance with the 
law, an àssessment on the real property wlthin said Irrigation district suffi- 
clent to pay said judgment. On the same day the court ordered that an al- 
ternative writ of mandamus issue, and the writ was thereupon issued. A 
motion was made to quash the writ, and a demurrer was Interposed, both 
of which were overruled by the court, and thereupon a peremptory wrlt of 
mandamus was ordered to be issued. On June 28, 1902, C. B. Bullock and 
others, clalming to be the owners of real estate wlthin the boundaries of 
said district, applied for and obtained leave to Intervene In said proceeding, 
and the order theretofore made for the Issuance of a peremptory writ of 
mandamus was set aside, and the plaintlfls in error flled answers to the pé- 
tition of the défendant in error. On September 8, 1902, the court rendered 
judgment directlng the Issuance of the peremptory wrlt of mandamus as 
prayed for by the défendant In error. It Is to review that judgment that 
the présent wrlt of error Is prosecuted. 

Lyman Evans, John D. Works, Bradner W. Lee, and Lewis R. 
Works, for plaintiffs in error. 

Christopher C. Wright, for défendant in error Robert H. Thomp- 
son. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge, after stating the case as above, dehvered 
the opinion of the court. 

So far as the assignments of error seek to raise questions which 
were adjudicated in the former judgment of this court, they will not 
be hère considered. It is contended that the state board of super- 
visors had no power to make the levy which was prayed for. The 
statute of 1897 (page 267, c. 189, § 39) reads as follows : 

"The board of directors shall then levy an àssessment sufflcient to raise 
the annual interest on the outstanding bonds, and in any year In which any 
bonds fall due must increase said àssessment to an amount sufflcient to raise 
a sum sufflcient to pay the principal of the outstanding bonds as they mature. 
The secretary of the board must compute and enter in a separate column of 
the àssessment book the respective sums, in dollars and cents, to be pald as 
an àssessment on the property thereln enumerated. When collected, the 
àssessment shall be pald Into the district treasury and be apportioned to the 
several proper funds. In case of the neglect or refusai of the board of di- 
rectors to cause such àssessment and levies to be made as in this act pro- 
vided, then the àssessment of property made by the county assessor and the 
State Board of Equallzation shall be adopted, and shall be the basls of the 
àssessment for the district, and the board of supervisors of the county in 
which the ofHce of the board of directors is situated shall cause an àssess- 
ment roll for said district to be prepared, and shall make the levy required 
by this act, in the same manner and with like effect as If the same had been 
made by said board of directors, and ail expenses Incident thereto shall be 
borne by said district." 
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By this statute ît is made thé plain duty of the board of super- 
visors tô make the levy required by the , act in case of the neglect 
or refwsal of the board of directorsto cause such assessment and 
leivy to be made. But it is objected that the board of supervisors 
atid the interveners were not parties to the former action, and were, 
therefore, not precluded by thie judgment, and that they now hâve 
the right to make herein ail the défenses which could haye been made 
to the original action. We cannot, assent to this contention. The 
judgment in the former action established the right of the défendant 
in errqr against the irrigation district. AU the necessary parties to 
that action were before the court, and there was no defect of parties 
défendant. The présent proceeding is not a new action to estab- 
lish thé rights of the défendant in error as against other parties. It 
is a proceeding in the nature of an exécution to enforce the judg- 
ment already rendered. The right of the défendant in error to call 
upon the board of directors to enforce the judgment was established 
in that judgment, as well as his right to hâve recourse to the board 
of supervisors in case of the refusai or neglect of the board of di- 
rectors to make the levy and assessment. Neither the board of di- 
rectors nor the board of supervisors nor the taxpayers of the Perris 
Irrigation District can be heard to défend the présent proceeding 
on any of the grounds litigated, or which might hâve been litigated, 
in the former action. 

The point is made that no notice or demand was given the board 
of supervisors before filing the pétition for the writ of mandamus. 
The statute does not require such notice. The pétition was notice. 

It is contended that the pétition for the writ was insufificient, for 
the reason that it called upon the board to make a levy required 
by the act of March 31, 1897, whereas the district was organized un- 
der the statute of 1887 (St. 1887, p. 29, c. 34) as amended in 1889 
(St. 1889, p. 15, c. 19; Id. p. 18, c. 20; Id. p. 21, c. 21 ; Id. p. 212, 
c. 178), and was not subject to the provisions of the later act, and it 
is argued that no demand under the provisions of the act of 1897 is 
permissible against a district organized under the statute of 1887. 
The act of 1897 purports by its title to be an act to provide for the 
organization and governmeHt of irrigation districts. By its terms it 
applies to ail existing irrigation districts, no matter when organized. 
Section 109 rccognizes the existence and validity of districts there- 
tofore organized under the pribr laws, and déclares, "But said dis- 
tricts are hereby made subject to the provisions of this act so far 
as applicable." Section no repeals the provisions of the act ap- 
proved March 7, 1887, as amended in 1889, "so far as they may be 
inconsistent hérewith." St. 1897, p. 287, c. 18^. It is apparent, 
therefore, that the statute ôf 1897 governs ail irrigation districts 
which existed at the time when it went into efïect. But if, indeed, 
the provisions of the act of 1887, as amended in 1889, still survived 
as the governing! and controlling act of the corporations formed 
thereunder, there was no substantial error in referring in the péti- 
tion to the act of 1897,; and demanding compliance therewith, for 
the reason that the language of section 39 of the act of 1897, in pro- 
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viding for the levy of an assessment to pay interest on outstanding 
bonds, is the same as that of the previous act. 

It is contended that the court erred in strîking out certain matter 
which had been pleaded in the answers of the interveners. The por- 
tions so struck from the answers were those that attempted to bring 
in issue matters which had been adjudicated in the former action. 
That judgment, as has already been said, determined not only the 
questions that were actually litigated therein, but ail questions which 
might hâve been litigated, and it determined those matters not only 
for the parties then before the court, but for ail parties who might 
therea,fter, under the law, be called upon in a proceeding in the nature 
of an exécution to enforce the judgment therein rendered. Stewart 
V. Salamon, 97 U. S. 361, 24 L. Ed. 1044. 

The point is made that the évidence was not sufïicient to warrant 
the issuance of a writ of mandamus, in that there was no proof that 
the board of directors of the Perris Irrigation District had neglected 
or failed to levy the required assessment. But the interveners, in 
their answer, had expressly admitted that "no levy or assessment upon 
the property within said alleged district liable thereto had been made 
by any board of directors since the year 1895." This was sufHcient, 
so far as they were concerned; and, while the board of supervisors, 
in its answer, made no such direct and explicit admission, évidence 
was placed before it in the pétition for the mandamus which was 
addressed to the board of supervisors, and which recited the facts 
on which the judgment had been rendered, and advised it that the 
irrigation district had, since the year 1895, neglected to cause any 
levy or assessment to be made on the property of said district, and 
that it had also neglected to cause such levy or assessment for the 
year 1901, and that there was no money in the treasury of said dis- 
trict wherewith to pay the judgment. The board accepted this péti- 
tion as sufïicient. It made no déniai of any of the facts therein al- 
leged. When the hearing was had on proceedings for the issuance 
of the writ of mandamus, the pétition was offered as évidence of the 
facts which were recited in it. It was not then objected to as incom- 
pétent, and the board of supervisors cannot now be heard to say that 
it was incompétent évidence. 

The judgment of the Circuit Court is afHrmed. 



UNITED STATES MITIS CO. v. DETEOIT STEEL & SPRING CO. 

(Circuit Court of Appeals, Sixth Circuit May 19, 1903.) 

No. 1,151. 

Patents— Suit fob Inpbinqement — Eqditt JuBisDiCTroN. 

A court of equity bas Jurisdiction of a suit for infringemeiit of a pat- 
ent where botti a temporary and permanent injunction were prayed for, 
and the answer to the bill was due more than a month before the expira- 
tion of the patent, although no motion for a preliminary injunction was 
made; and, having thus acqulred jurisdlction to grant both temporary 
and permanent relief, It cannot be defeated by the failnre of défendant 
to observe the rules and plead before the patent expired, nor by any 
change of conditions occurring after the filing of the bill. 
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2. Same~Pi.bading— Verifigation OF BiLt. 

A blll in équlty for Inïringement need not be posltlvely verttted nnlesa 
It is songht to be used as évidence on a motion for a preliminary injunc- 
tlon. 

8. Same — Lâches. 

A complainant "wh© brlngs suit for infrlngement withln six months 
after the termlnatlon of otber litlgatlon whlch involved tlié validity and 
construction, ofhis patent is not cliargeable witli laclies whlclx will de- 
feat liis rightto relief. 

4. Same— Construction dp Pleadtno. 

An allégation in a blll filed in 1899 that défendant bas infrlngèd com- 
plalnant's patent "since the Ist day of Jannary, 1893," Is not to be . con- 
strued as stating tbat the infrlngement began on that date and bas con- 
tinued ever slnce, so as to render the blll subject to demurrer for lâches, 
but as charging that the infrlngement occurred subséquent to sueh date. 

Appeal from the Circuit Court of the tjnited States for the Eastern 
District of Michigan. 

Henry N. Paul, Jr., and Jos. C. Fraley, for appellant. 
Wells, Angell, Boynton & McMillan (Cyrus E. Lothrop, of coun- 
sel), for apppUee. 

Before LURTON, SEVERENS, and RICHARDS. Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit in equity, brought 
by the appellant, which was the complainant below, to restrain the 
alleged infrlngement of a patent for an improvement in the process 
of manufacturing castings from wrought iron and steel by adding 
aluminum, and incidentally for an accounting of profits and an assess- 
ment of damages. The bill was verified by the secretary of the com- 
plainant Company, who afïirmed that the statements it contained were 
true, to the best of his information and belief, and contained interroga- 
tories calculated to compel the défendant to disclose certain facts 
respecting the process it used in manufacturing castings from wrought 
iron and steel by adding aluminum, which would throw light upon 
the question whether it was guilty of the infrlngement charged, or 
not. The bill was filed April lo, i8gg, and a subpœna was issued and 
served that day, requiring the défendant to appear on the first Monday 
in May (May i, 1899), and to answer on the first Monday of June 
{June S, 1899). The patent sued on did not expire until July 8, 1899. 
No application for a preliminary injunction was made by the com- 
plainant. The défendant did not plead until July 27, 1899, when it 
demurred to the bill, because, first, it was not properly verified ; sec- 
ond, upon the facts pleaded, the complainant was not entitled to any 
équitable relief; and, third, by reason of lâches the complainant was 
not entitled to an injunction, the patent having less than three months 
to run after the bill was filed. On June 4, 1900, the demurrer was 
argued and submitted, and the court on June 16, 1902, sustained the 

1f2. Pleadlng in infrlngement sults, see note to Caldwell v. Poweli, 19 C. 
C. A. 595. 

113. Lâches as a défense in sults for infrlngement, see notes to Taylor v. 
Spindle Co., 22 0. 0. A. 211; Richardson v. D. M. Osborne & Ce, 36 C. O. 
A. 613. 

See Patents, vol. 38, Cent, Dlg. § 468. 
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deniurrer and dismissed the bill, "but without préjudice to the cotn- 
plainant's right to proceed at law for damages and profits." From 
this decree an appeal was taken to this court. 

It appears in the bill that the complainant became the owner of the 
patent on May 25, 1886. On April 26, 1895, it filed a bill in the 
United States Circuit Court for the Eastern District of Pennsylvania 
against the Carnegie Steel Company, Limited, alleging infringement. 
On Jvly II, 1898, that court awarded a decree in its favor, adjudging 
the patent valid, and sustaining the charge of infringement. 89 Fed. 
343. From this decree an appeal was taken to the Circuit Court of 
Appeals, and on October 21, 1898, the decree below was affirmed by 
stipulation. 90 Fed. 829, 33 C. C. A. 387. In this case not only was 
the validity of the patent upheld, but the nature and limits of the 
patented improvement defined. Within less than six months after 
the détermination of the litigation with the Carnegie Steel Company, 
Ivimited, this suit was instituted. 

1. The court below apparently took the view that its jurisdiction in 
equity was dépendent upon the right of the complainant to a pre- 
liminary injunction upon the bill as filed, and therefore held the véri- 
fication upon information and belief insufïicient. But there was no 
attempt to use the bill as évidence to secure an injunction pendente 
lite. Nor was there any need to do so, in order to sustain the juris- 
diction of the court. The bill was filed April loth. The patent did 
not expire until July 8th, Under the rules the answer of the défend- 
ant was due June Sth, more than a month before the patent expired. 
The bill, after describing the patent, averring its ownership by the 
complainant, and setting forth the adjudication sustaining it, charged 
the défendant with infringement, and called for answers to certain in- 
terrogatories calculated to clear up any doubt upon the point of in- 
fringement. If the défendant had answered upon the rule day, June 
5th, admitting the use of the patented process, or if it had failed to 
plead, and allowed the bill to be taken pro confesso, in either event 
the complainant would hâve been entitled to a permanent injunction 
a month before the expiration of the patent. The fact that the défend- 
ant failed to comply with the rules cannot préjudice the complainant. 
The complainant had reason to expect the answer on the rule day, 
and on each day thereafter until the défendant filed its pleading. For 
thèse reasons, it was not necessary to verify the bill in positive terms. 
Hughes V. Northern Pacific Railway Co. (C. C.) 18 Fed. 106, iio; 
Black V. H. G. Allen Co. (C. C.) 42 Fed. 618, 622, 9 L. R. A. 433 ; 
Burns v. Lynde, 6 Allen, 305 ; Moore v. Cheeseman, 23 Mich. 332 ; 
Robinson v. Baugh, 31 Mich. 290, 293; Hawkins v. Hunt, 14 111. 
42, 44, 56 Am. Dec. 487. Sand Creek Turnpike Co. v. Robbins, 41 
Ind. 79, 81. 

2. What has thus far been said indicates the view we entertain — that 
the bill was filed long enough before the expiration of the patent to 
give a court of equity jurisdiction of the case. The bill was filed 
nearly three months before the expiration of the patent, and contained 
prayers for a preliminary and a perpétuai injunction. The patent had 
yet a month to run after the défendant was required to answer under 
the rules. It was therefore clearly within the power of the court, 

122 P.— 65 
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when the suit was begun, not only, upon proper proof, to grant a pre- 
liminary injunction, but, either by a decree pro confesso, in case of de- 
fault, or upon the bill and answer, if an answer should be filed within 
rules, to dispose of the case finally, by awarding a permanent injunc- 
tion, before the expiration of the patent. The conditions at the 
time the bill was filed thus availing to give the court jurisdiction, 
both for the purpose of a preliminary injunction and of a permanent 
decree, during the Hfe of the patent, such jurisdiction coûld not be de- 
feated by subséquent happenings, whether due to the delay of the de- 
fendant or the contingencies of litigation. New York Grape Sugar 
Co. V. Peoria Grape Sugar Co. (C. C.) 21 Fed. 878 ; Brooks v. Miller 
(C. C.) 28 Fed. 615 ; Singer Mfg. Co. v. Wilson Sewîng Machine Co. 
(C. C.) 38 Fed. 586 ; American Cable Railway Co. v. Chicago City Rail- 
way Co. (C. C.) 41 Fed. 522; Keyes v. Mfg. Co. (C. C.) 45 Fed. 199; 
Ross V. City of Ft. Wayne, 63 Fed. 466, 11 C. C. A. 288; Chinnock v. 
Paterson Tel. Co. (C. C.) no Fed. 199; Clark v. Wooster, 119 U. S. 
322, 7 Sup. Ct. 217, 30 L. Ed. 392; Beedle v. Bennett, 122 U. S. 71, 
7 Sup. Ct. 1090, 30 L. Ed. 1074; Busch v. Jones, 184 U. S. 598, 22 
Sup. Ct. su, 46 L. Ed. 707. 

3. There is nothing in the record to sustain the charge of lâches 
on the part of the complainant. The infringement by the Carnegie 
Company is charged to hâve occurred "in or about the year 1895." 
The suit against the company was instituted "on or about the 26th 
day of April, 1895." That suit was finally determined in favor of the 
complainant on October 21, 1898. Such pending litigation involving 
the validity and construction of the patent was sufficient reason for not 
bringing other suits for infringement until the patent should be iînally 
adjudicated. Edison Electric Light Co. v. Sawyer, 53 Fed. 592, 3 
C. C. A. 605 ; Taylor v. Sawyer Spindle Co., 75 Fed. 301, 22 C. C. A. 
203; New York Filter 'Mfg. Qd. v. Loomis-Manning Filter Co. 
(C. C.) 91 Fed. 421. Less than six months after the patent was thus 
adjudicated, this suit was instituted. In this there was obviously no 
unreasonable delay. Stearns-Roger Mfg. Co. v. Brown, 114 Fed. 
939, 944. 52 C. C. A. 559. 

The averment in the bill that the défendant, "within the said Eastern 
District of Michigan, and since the ist day of January, 1893," un- 
lawfully used a process substantially the same as that protected by the 
patent of the complainant, is not fairly open to the construction that 
the infringement charged began on the ist day of January, 1893, and 
has continued ever since. The natural and reasonable construction 
is that the infringement charged occurred after or subséquent to 
January i, 1893, without specifying precisely when. Kaolatype En- 
graving Co. v. Hoke (C. C.) 30 Fed. 444, 445; Wyckofï v. Wagner 
Typewriter Co. (C. C.) 88 Fed. 515. 

The decree must be reversed and the case remanded, with directions 
to overrule the demurrer and require the défendant to answer. 



BRADLET V. ECOLES. 867 

BRADLEY r. ECOLES. 

(Circuit Court, N. D. New York. May 23, 1903.) 

No. 6,928. 

1. Patents— Vamditt and Inpringement— Thill Codpung. 

The Bradley patent, No. 609,928, for a thill coupling, consisting of a 
divided draft-eye, having splierical recesses in its jaws, and a spherical 
"wrist or knuckle on the thill or pôle iron, adapted to fit In such recesses 
In combination with a packing between the two to prevent rattling, was 
not anticipated, and diacloses invention; the device, as a whole, being 
a distinct and notable improvement over those of the prior art. Also 
held infringed. 

In Equity. 

The bill in equity in this cause was filed for the purpose of procuring 
an accounting and an injunction because of the alleged infringement 
of complainant's letters patent No. 609,928, dated August 30, 1898, 
for thill coupling. On the trial the défendant ofïered no évidence of 
conséquence, except by way of cross-examination of complainant's 
witnesses — seeming to rely upon the alleged invalidity of the complain- 
ant's patent by reason of alleged anticipation — and the défendant 
put in évidence several patents alleged to sho\y anticipation. 

Howard P. Denison, for complainant. 
William A. Megrath, for défendant. 

RAY, District Judge. The object of the complainant's invention, 
as stated in the letters patent itself, is "to provide the coupling with a 
packing which effectually prevents rattling, and which is very dura- 
ble." The complainant also states that he has invented a new and 
useful improvement in thill couplings, of which the following is a 
spécification. He says : 

This invention relates to that class of thill couplings which comprise a 
divided draft-eye on the vehicle, and a spherical wrist or knuckle on tl»e thill 
or pôle iron, which is adapted to be seated in the draft-eye. 

The thill coupling is secured to the axle by means of a clip which 
securely and efïectually fastens it. It consists of a lower fixed jaw 
secured to the under side of the axle, and projects forwardly there- 
from ; a movable upper jaw, which is hinged to the front end of the 
fixed or lower jaw; a clamping lever arranged underneath the fixed 
jaw, and pivoted to the end of a bent tension-spring ; and a bail or 
loop which connects the lever with the movable jaw. The fixed and 
movable jaws constitute the draft-eye. The wrist or knuckle of the 
thill or pôle iron is spherical in form, and is generally arranged, and 
should be arranged, between two side bars of the thill-iron. "There 
is a cavity between the upper and lower jaws, into which the spherical 
knuckle of the thill or pôle iron fits. The spherical packing is intend- 
ed to surround the wrist or knuckle of the thill or pôle, and when in 
place is seated in the cavities of the jaws of the draft-eye. This pack- 
ing is made usually of a flat pièce of hard oak leather, so bent and 
molded by pressure as to hâve the required spherical form, but with 
the open joint extending along one side so that this split packing will 
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retain its shape when not in use or place, but can be sprung over the 
wrist or knuckle. This packing is constructed with truncated ends, 
so arranged at right angles to the open joint at the ends thereof that 
the packing straddles the wrist of the thill-iron, while it entirely en- 
velops the spherical knuckle, and séparâtes the same from the 
metallic surface of the surrounding spherical socket, which consists 
of the cavity within and between the upper and lower jaws spoken of. 
As this packing is seated in the spherical recesses of the jaws of the 
draft-eye, it is, when the thill coupling is ready for use, firmly claraped 
therein ; and as the pressure of the jaws falls with greatest force upon 
the outer side of the packing, which outer side is larger in area and 
diameter than the inner side, the packing is rigidly held in the draft- 
eye, and prevented from turning in the same when the wrist itself 
turns, and hence the wrist or knuckle turns in the packing. The fric- 
tion between the outer side of the spherical packing and the draft- 
eye is greater than that between the inner side of the packing and 
the wrist; and the conséquence is that the wrist turns in the packing, 
while the packing is held stationary in the draft-eye. The inner sur- 
face of the packing wears smooth, and forms a very perfect bearing 
for the wrist or knuckle to work in. By contriving and adjusting 
the packing in this manner, the rattling of the thill coupling in the 
sockets between the' upper and lower jaws is not only prevented; 
but the twisting or wringing of the packing in the draft-eye, which 
had heretofore been common and destructive in cylindrical packing, 
is entirely avoided, and the life of the packing greatly lengthened. 
The spécifications also speak of tying the edges of the packing to- 
gether with fine wire so as to prevent its detachment from the wrist 
when removed from the draft-eye. The spécifications also state that, 
while the packing is preferably of leather, any other suitable material 
may be used, and it is also stated that this packing may be composed 
of separate halves. 
The complainant claims as his invention: 

The comblnatlon with a draft-eye havlng spherical recesses In Us Jaws, and 
a draft-iron havlng a spherical knuckle, of an Interposed spherical packing, 
provided with an open longitudinal Joint along its side, and with truncated 
ends at the ends of sald Joint, sald packing enveloping the knuckle entirely, 
and separating the same from the spherical bearing-surfaces of the .surround- 
ing draft-eye, substantially as set forth. 

It cannot be successfuUy contended that this is not a most useful 
invention. It has corne into common use, and is regarded as indis- 
pensable by ail who use vehicles attached to and drawn by animais by 
means of a pôle or thills. It is quite true that pièces of rawhide, 
cloth, or leather of any description, placed in the spherical recesses 
beneath the wrist or knuckle of the thill or pôle, and also above be- 
fore the draft-eye is closed and fastened, will form a sort of substitute 
for the packing described. So pièces pf flat leather so placed, the 
one pièce above and the other pièce below, if eut of the right size and 
thickness, will constitute a very inferior substitute for this packing; 
but such substitutes are not the équivalent of the packing described, 
either in appearance, design, or usefulness, and ail substitutes of that 
description used prior to the complainant's invention were of an inferi- 
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or character, and did not serve the purpose for which designed, except 
to a very slight extent. A thill coupling with a métal draft-eye, into 
Avhich is fitted a métal wrist or knuckle, is sure to prove unsatisfactory 
and unsalable, unless fitted with a proper packing, made cf proper or 
durable material, so constructed and shaped as to be easily handled 
and fitted in place, and so constructed and adjusted as to prevent 
rattling or movement of the wrist or knuckle up or down, sidewise or 
backward and forward, while it allows the knuckle to turn freely 
within the packing without undue wear. The complainant has in- 
vented such a coupling in combination with such a packing, and they 
go together and are inséparable. The thill coupling without this 
packing is as incomplète and undesirable, almost, as a sawmill without 
a saw. There is no want of novelty in this invention, and the fact 
that ail the parts, if eut up fine enough, are composed of well-known 
materials in well-known shapes, is immaterial, even if true, so long as 
they are put together in a new way, and in such a manner as to form 
a new combination and produce new and useful results, not before at- 
tained. This the complainant has done. He has accomplished this 
resuit after years of hard work and study and experiment. He has 
expended thonsands of dollars, and sold hundreds of thousands of 
thèse couplings. The défendant has copied the complainant exactly 
in ail material respects, for the purpose of attaining precisely the same 
end, and so has infringed the complainant's patent. He did not, could 
not, produce this coupHng, with this packing, until he had sent men 
to study and copy the work of the complainant. 

This court has carefully examined and studied the construction and 
uses of the patents claimed by the défendant to show anticipation, 
viz. : Letters patent No. 279,043, granted to H. Temple June 5, 
1883; No. 357,221, granted to D. Murray February 8, 1887; No. 
377,861, granted to D. Murray February 14, 1888; No. 485,856, 
granted to C. C. Bradley November 8, 1892; No. 341,235, granted to 
W. H. Hannan May 4, 1886; No. 463,616, granted to G. L. and F. S. 
Blackman November 24, 1891 ; also Canadian letters patent No. 
29,891, granted to D. Murray September 18, 1888 — and is of the opin- 
ion and holds that the défense of anticipation is not made out. 

The Bradley patent of November 8, 1892, does show a draft- 
eye having spherical recesses in its jaws, and also a draft-iron hav- 
ing a spherical knuckle intended to fit in the recesses, as does the 
patent in suit. But they are not the same — in fact, are quite différent, 
both in design, opération, and results. The same may be said of the 
Blackman patent and of the Murray patent and of the others re- 
ferred to. 

The truth is that prior patentées had for a long time struggled with 
the problem of inventing thill couplings with recesses to receive the 
knuckle at the end of the thill or pôle, with such packing properly 
fitted, that rattling and undue wear and squeaking might be done 
away with, and so adjusted and attached as to be easily handled, and 
the user free from danger. Several had succeeded to an extent, but 
no one had made a success, and it remained for the complainant in 
this action to so combine varions materials in a new way and form 
with new designs in many instances as to produce the desired resuit. 
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The complainant's patent is a vast improvenient on ail others, and 
is a new device. Inventive skill and genius are displayed, and the 
resuit sought to be attained by others has been attained by the com- 
plainant alone. 

The contention of the défendant that nothing but mechanical skill 
has been displayed by the complainant in his invention is not sustained 
by the évidence. There has been invention, new forms, new combina- 
tions, new arrangements, ail combined in such a way as to produce 
results not before attained. We hâve much more than a change of 
form, or a juxtaposition of parts, or of the external arrangement of 
things. We hâve originality of form and of arrangement ; we hâve 
new ideas, and we hâve results which hâve been sought after, but not 
heretofore attained. The complainant has not used prior thill coup- 
Hngs, although his thill coupling does resemble, in many respects, 
prior inventions. The complainant's packing is in some respects an 
old form, but, taken as a whole, it is new. It is said by the défend- 
ant that the complainant's packing performs the same function that is 
to be expected of any packing used as the complainant uses his. The 
packings heretofore used in connection with thill couplings hâve been 
intended to accomplish the resuit attained by the complainant, but 
hâve utterly failed to accomplish that resuit. They hâve not been con- 
structed, shaped, or formed as is the complainant's packing. The 
complainant has done successfully what others hâve attempted to do, 
but hâve failed in doing. The mode and manner and idea are new, 
and the desired resuit is attained. The resuit attained is most useful 
and bénéficiai. If this does not constitute invention, then it is diflScult 
to understand in what invention consists. 

This court quite agrées with the expression of the Suprême Court 
of the United States in Florsheim v. Schilling, 137 U. S. 64, 11 Sup. 
Ct. 20, 34 L. Ed. 574, where it said, "The bringing together of old 
fixtures already patented, and using them in the same article, does 
not of itself constitute a patentable combination." The complainant 
in this case has seen the old fixtures, evidently, and, having discovered 
their defects or imperfections, has gone to work, and, by invention 
and inventive skill and new arrangements and new means, constructed 
a thill coupling with a new packing, which has accomplished the resuit 
the others sought to attain, but failed in doing. This is a substantial 
discovery and a substantial invention, and adds to our knowledge, and 
mai-ks a step in advance in the useful arts. This is not a trifling de- 
vice, or the shade of an idea that would naturally and spontaneously 
occur to the skilled mechanic or operator in the ordinary progress of 
manufacture. The varions patents heretofore granted and put in 
évidence show that many othei's hâve struggled unsuccessfully with 
the problem which the complainant in this case has solved. The com- 
plainant in this case has solved the problem without appropriating the 
device or invention of the others, although he has undoubtedly profit- 
ed largely from their efforts. The évidence is ample and conclusive 
that the défendant has infringed and is infringing, and threatens to 
continue such infringement. 

The resuit is that the complainant is entitled to the relief which he 
demands, and a decree will be entered accordingly. 
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BKADLEY v. ECOLES. 
(Circuit Court, N. D. New York. May 23, 1903.) 

No. 6,871. 

1. Patents — Designs — Subjbcts. 

A design for a manufacture is not rendered unpatentable, under R«v. 
St. § 4929 [TJ. S. Comp. St. 1901, p. 3398], because the article to which 
the design relates is one of use in some brancli of industry. 

2. Same. 

A thill coupUng and a washer for thlll couplings are proper subjects 
for design patents. 

8. Same — Requisitbs to Patentabilitt. 

A design for an article of manufacture and sale for use, to be patent- 
able, need not be such as to render the article ornamental both in itself 
and when in use for the purpose intended, but It is sufBcient if the design 
be new and original, and such as makes the article more attractive and 
pleasing to the eye when exposed for sale, and therefore more valuable 
as an article of merchandise, or in the place where it Is to be used. 

4. Same— Thill Couplingb. 

The Bradley design patents. No. 32,747, for a design for a thill 
coupling, and No. 28,571, for a desiga for a washer for thill couplings, 
held not anticipated, valld, and Infringed. 

In Equity. 

This Is a suit In equity brought by the complainant, Christopher G. Brad- 
ley, against the défendant, Eichard Ecoles, for the Infrlngement of two design 
letters xjatent Issued to the complainant, and owned by hlm, and numbered 
and dated as foUows: No. 32,747, dated May 29, 1900, thill couplings; and 
No. 28,571, dated May 10, 1898, washers for thill couplings. The bill of com- 
plaint demands an accounting and an injunction. The answer of the dé- 
fendant dénies that the complainant was the original and first inventor of 
the alleged Improvements and designs for washers for thill couplings or 
designs for thill couplings designed and clalmed In said letters patent, and' 
that same are null and void because patented to other persons prlor to the 
issuing of the patent to the complainant The answer further allèges that 
the complainant is not the original and first inventor, but that he surrepti- 
tiously and unjustly clalmed his letters patent, etc. The défendant also al- 
lèges that sald letters patent are null and vold because they do not partlcu- 
larly point out and distinctly clalm the part, Improvement, or comblnatlon 
clalmed by the alleged Inventor as his Invention, as required by section 4888 
of the Revlsed Statutes of the United States [TT. S. Comp. St. 1901, p. 3383], 
and also allèges that no Invention Is Involved in the making of the devices 
shown, and that no other requh-ement than mechanlcal sklll Is or was neces- 
sary for their production. The answer also dénies infrlngement or threatened 
infrlngement. 

Howard P. Denison, for complainant. 
William A. Megrath, for défendant. 

RAY, District Judge (after stating the facts as above). The spéci- 
fications and claims of complainant's design letters patent. No. 32,747, 
dated May 29, 1900, in which application was fiiled April 30, 1900, read 
as foUows: 

Design for a Thill Coupling. 

Spécification formlng part of design No. 32,747, dated May 29, 1900. Ap- 
plication flled April 30, 1900. Sériai No. 15,010. Term of patent 14 years. 

To AU Whom It may Comern: Be It known that I, Christopher C. Brad- 
ley, a citizen of the TJnlted States, residing at Syracuse, in the county of 
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Onondaga and state of New York, hâve Invented and produced a new and 
original design for thlU couplings, of whlch the foUowlng Is a spécification, 
référence being had to the accompanylng drawings, formlng a part thereof: 
Figure 1 Is a top plan view. Fig. 2 Is a side élévation thereof. As showu 
in the draveings, the leading or material feature of my design consists in the 
inverted U-shaped clip, a, and provlded wlth a draft-arm, b, extending at 
substantlally a rlght angle therefrom, aU formed and stamped up from a 
single pièce of métal. The clip, a, is flattened ont at the point, c, where it 
passes over the axle, and terminâtes In the cylindrical ends, d, which ends 
are threaded in the usual way, the thrpâds not being shown. The draft-arm, 
b, npon Its lower side, is curved or rounded both longitudinally and laterally, 
as shown at b', and terminâtes .in> the eye, d'. The upper face of the said 
draft-arm, b, Is eut a way, as shown at e, and the central portion of the said 
draft-arm is removed, as shown at e', to form a spherical soeket to receive a 
spherical knuckle connected with the thill-lron. (Not shown.) The whole 
forms a unique linltary article of manufacture. 

Having described my invention, what I claim as new, and désire to secure 
by letters patent, Is the design for a thill coupling substantlally as herein 
described and shown. 

In wltness whereof, I hâve hereunto set my hand this 27th day c£ April, 
1900. Christopher C. Bradley. 

The spécifications and claims of complainant's design letters patent 
No. 28,571, dated May 10, 1898, in which application was filed March 
14, 1898, read as follows : 

Christopher C. Bradley, of Syracuse, New York, 
Design for a Washer for Thill Couplings. 

Spécification formlng part of design No. 28,571, dated May 10, 1898. Ap- 
plication filed March 14, 1898. Sériai No. 673,874. Term of patent 14 years. 

To AU Whom It may Concern: Be it known that I, Christopher C. Bradley, 
a citizen of the United States, residing at Syracuse, In the county of Onon- 
daga, In the state of New York, hâve Invented and produced a new and 
original design for washers for thill couplings, of which the foUowing is a 
spécification, référence being had to the accompanylng drawings, formlng a 
part thereof: This design relates to the configuration of a washer for thlU 
couplings. The essential feature of my design consists of an approximately 
spherical body, whlch Is truncated at both ends and divlded longitudinally at 
one side. In the accompanylng drawings, Figure 1 Is a front élévation of a 
washer embodying my design. Fig. 2 is an end élévation thereof. Fig. 3 is 
a longitudinal section In Une 3. 3, Fig. 2. Like letters of référence refer to 
like parts In the several drawings. A represents the body of the washer, 
having an approximately spherical form, but truncated at both ends, as 
shown at b, and dlvided along one side, as shown at c. 

I claim as my Invention the design for a washer substantlally as herein 
shown and described. 

Witness my hand this lOth day of March, 1898. 

Christopher C. Bradley. 

Section 4929, Rev. St. U. S. [U. S. Comp. St. 1901, p. 3398], in 
force at the time of the issue of the complainant's patent in suit and at 
the time of the commencement of this action, is as follows : 

Any person who, by hls own industry, genlus, efforts, and expense, has 
invented and produced any new and original design for a manufacture, bust, 
statue, alto-rellevo, or bas-reUef ; any new and original design for the print- 
ing of woolen, silk, cotton, or other fabrics; any new and original impressii:i, 
ornament, patent, print, or picture to be prlnted, painted, cast, or otherwi^e 
placed on or worked into any article of manufacture; or any new, useful, 
and original shape or configuration of any article of manufacture, the same 
not having been known or used by others before hls Invention or production 
thereof, or patented or described In any prlnted publication, may, upon pay- 
ment of the fee prescrlbed, and other due proceedings had the same as in 
cases of inventions or discoverles, obtaln a patent therefor. 
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It will be noted that design letters patent No. 32,747 relates to a 
design for a thill coupling— an article of manufacture used in attach- 
ing thills to wagons — ^while design letters patent No. 28,571 relates 
to a design for a washer for thill coupling. Both are designs for a 
manufacture, and purport to be a nevv and an original design for a 
manufacture, and a new, useful, and original shape or configuration 
of articles of manufacture, and that same were not known or used by 
others before this invention or production thereof. 

That a thill coupling is a manufacture, and that a washer for a thill 
coupling is a manufacture, cannot successfully be denied, and that a 
new and original design for such a manufacture is within the statute 
cannot be denied. While the patent granted under this section is for 
the design of or for such a manufacture or article, such design is 
not rendered unpatentable, or placed without the statute, for the rea- 
son that the article of manufacture to which the design relates, and 
which is manufactured according to the design, is an article of use in 
some branch of industry. 

The question is, is this design for a thill coupling, or this design for 
a washer for a thill coupling, a new, useful, and original shape or con- 
figuration of such article of manufacture, not known or used by others 
before this invention or production thereof by the complainant, and 
not patented or described in any printed publication, or is it a new and 
an original design for a manufacture; that is, an article of manufac- 
ture in use, or to be put in use, and capable of being used? 

It matters not, in the judgment of this court, whether the new and 
original design, or new, useful, and original shape or configuration, 
of an article of manufacture, is applied to ornamental wall paper, pic- 
tures, or any other manufacture intended simply for ornament, or to 
the picture frame intended to hold the picture in place, or to a window 
intended to light a house or church, or to a plow or hammer used in 
agricultural and industrial pursuits. Ail are equally within the stat- 
ute, and were intended to be. The carpenter who sings while he 
swings his hammer admires the design of the instrument he is wield- 
ing; that is, the appearance presented to his eye and created by im- 
jiosing on the physical substances constituting that instrument a de- 
sign which gives to his hammer some peculiar shape or ornamenta- 
tion that makes it pleasing to his eye. The plowboy who whistles 
as he follows in the new-turned furrow admires and is impressed by 
the design of the plow that turns the sod, which is nothing more or 
less than the appearance presented to the eye and created by imposing 
on physical substances making the plow some peculiar shape or orna-- 
mentation. 

Nor can it matter, in the judgment of this court, that the new and 
original design for a manufacture or the new, useful, and original 
shape or configuration of the article of manufacture is designed for 
use in some obscure place. Primarily it cornes from the hands of the 
manufacturer, and is placed upon the shelves of the shopkeepers for 
sale, whence it passes into the hands of purchasers and users, and so 
is observed, and, if of a new and beautiful design, admired, not only 
by ail patrons of the shop where kept for sale, and by ail would-be pur- 
chasers, but by ail who use the article thereafter, or observe it while 
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in use. Common expérience teaches that the élément of beauty or 
tasteful construction adds largely to the salability, and hence to the 
value, of the most common articles in use by the human family. A 
harness is used upon a horse for the purpose of attaching to such 
animal the vehicle in which the driver is to be seated, and, so far as 
mère use is concerned, it matters little as to the design of the harness, 
but who wouM think of denying that the harness beautifully designed 
is widiin the statute ? Who would think of denying that a new, useful, 
and beautiful design for a buggy is not within the statute ? If this be 
true, then each and every part of such vehicle, if handsomely designed, 
ought to be and must be within the statute. This court is of the opin- 
ion and holds that the thill coupling is an appropriate subject for a 
design patent. This court is also of the opinion that a w^asher for thill 
couplings is also an appropriate subject for a design patent. Both are 
articles of manufacture, and, while designed for sale and use, it is im- 
portant to the manufacturer and merchant that the design be pleasing 
to the eye and ornamental ; and it is also important to the user of the 
vehicle to which they are attached that the design be ornamental. 
The expense of carriages for pleasure riding is probably double because 
of the use of designs purely ornamental to the carriage. Carriages 
are painted in varions designs, and this painting is intended to be 
ornamental. Would not a new and ornamental design for painting 
a wagon be within the statute? The painting is useful as well as 
ornamental, but double the money is frequently paid for ornamental 
painting, where the utility is not added to in any degree. The com- 
plainant's design patent for his thill coupling is new, taken as a whole, 
and in its design is ornamental to the carriage and pleasing to the 
eye, in and of itself. Both singly and in combination with the car- 
riage it is new, useful, and ornamental. Hanging by itself upon the 
wall of a house, it would not be ornamental as part of the house ; but, 
hanging by itself as an article of manufacture for use ,as part of a car- 
riage, it is ornamental, and at once attracts the attention and excites 
the admiration of ail who love and admire beautiful vehicles. 

This cannot be said, in its full extent, of the complainant's design 
patent for a washer for thill coupling — design patent No. 28,571. 
This washer adds nothing whatever to the appearance of the carriage 
or thill coupling in connection with which it is used, for, when in use, 
or adjusted for use, it is entirely concealed from view. No part of it 
can be seen. Ail that can be said of it is that it is useful, and that the 
design of the washer is ornamental ; that is, that this particular washer 
for thill couplings is handsomer — much more pleasing to the eye — than 
any other ever placed upon the market or designed. It is more useful, 
serves the purpose for which designed better, and is much more com- 
plète, and a would-be purchaser of washers for thill couplings would 
sélect it from ail others for two reasons : First, because of its greater 
utility and freedom from complexity, and because of its easy adjust- 
ability ; and, second, because of its neat and pleasing appearance. If, 
to be within the statute, and protected by it, as the law stood before 
amendment, such an article of manufacture must be ornamental in and 
of itself, and also ornamental to sortie person or some thing other 
than itself and independent of itself, and so intended, then this design 
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for a washer for thill couplings is not patentable, and the patent is 
void ; but if ail tkat is required, to corne within that statute, is that the 
article of manufacture, in and of itself, and as itself, shall be ornamental 
(that is, neat, attractive, handsome, and pleasing to the eye as a washer 
for a thill coupling, or when used in an appropriate place for orna- 
mentation), then the complainant's patent is valid. 

This court does not think that, to be ornamental, the patent must 
be ornamental in the ordinary sensé in which that word is used ; that 
is, that it must be an ornament in a parlor or room of a house, or an 
ornament solely upon a vehicle with which used, or ornamental if worn 
by a person. This court is of the opinion that the statute, even as 
amended May 9, 1902 (32 Stat. 193, c. 783), means that the design or 
form of construction for the article of manufacture is to be such that 
it is ornamental when ofïered for sale in the market, if designed for 
sale in the market, or ornamental in the place where used, and that the 
statute is satisfied if it be ornamental in either place. If a design pat- 
ent for a washer for thill coupling looks fine and handsome (that is, 
ornamental), and if it produces this efifect upon the eyes of those who 
désire to purchase and use such an article of manufacture, and upon ail 
who observe it, and, when observed, produces pleasant émotions in one 
who bas an understanding of and an eye for a thing of beauty, which 
is a joy forever, whether it be useful or nonuseful, because of the de- 
sign, then it is within the statute and patentable. The complainant's 
design for a washer for thill couplings answers thèse conditions. No 
one in a civilized community would think of using a string of them for 
a necklace. They are not designed to be ornamental in that sensé. 
They would be ornamental, properly strung and hung in a carriage 
factory, carriage house, or stable. The form in which this washer for 
a thill coupling is made adds or lends beauty and attractiveness to 
itself; that is, to the washer. In other words, its design is such that 
the washer itself, ordinarily not pleasing, or at least not attractive, to 
the eye, is made a handsome and attractive thing in the eye of ail who 
hâve a taste for vehicles and their attachments. This washer is not 
intended as a décoration, but may in places be used as such, and, aside 
from its usefulness, might add beauty, grâce, or attractiveness to the 
places in which kept for sale or use, or in which carriages are kept for 
sale or use. The design is such that an unattractive article of manu- 
facture is made beautiful and attractive to the dealer, the trade, and the 
user, and those who see it in use. It is not intended for exhibition 
as a mère ornament when complétée according to the design, but is 
intended to be ornamental in its sphère of usefulness, and attractive 
and pleasing to the sensés of ail observers, and may be used in the 
places mentioned as an ornament. 

This court holds and décides that this complainant, in his design 
patent 32,747, "has invented and produced a new and original design 
for a manufacture," and has invented and produced "a new, useful, and 
original shape or configuration" of an article of manufacture ; that the 
article of manufacture itself is not designed or intended for an orna- 
ment, or for ornamental purposes, but for use as an essential and useful 
part of vehicles drawn by animais, but that the complainant's design 
makes such article of manufacture, when displayed or offered for sale 
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in the market, or used as an ornament in carriage factorîes and carriage 
houses, ornamental and attractive, and pleasing to the eye and sensés 
of ail who see it — both sellers, purchasers, owners, users, and observ- 
ers — and consequently more valuable both as an article of merchandise 
and as an article of use. 

This court has carefully considered Rowe v. Blodgett (C. C.) 103 
Ped. 873, aiErmed in 112 Fed. 61, 50 C. C. A. 120, and finds in that 
case nothingthat conflicts with thèse views. In fact, that case supports 
the complainant's contention, and the views hère expressed. In that 
case the Circuit Court of Appeals said : 

There is nothlng In the record to indicate that there is anythlng attractive 
about the appearance of the complainant's calk, or that the downward pro- 
jecting curved Unes appeal in any way to the eye, or serve to commend the 
article to purchasers, except for the suggestion that, seeing those Unes, they 
wiU know the calk on which they appear is the product of the patentée, and 
not of some other maker. 

Hère is a plain intimation that had the record in that case showed, 
as is shown hère, that the complainant's horseshoe calk was attractive 
in appearance and its form, constructed according to the design, such 
as to appeal to the eye or commend it to purchasers and users as a 
thing of beauty, the patent would hâve been upheld. It is not true 
that the appearance of this washer, when in use, is wholly immaterial. 
When adjusted for use, it is hidden from sight, but when being adjusted 
(that is, every time the pôle or thills are removed from or adjusted to 
the vehicle) the washers are in plain sight, and their appearance and 
pleasing efifect on the eye and mental faculties are important. 

In Eaton v. Lewis (C. C.) 115 Fed. 635, the design patents for belt 
fastening plates for uniting the ends of machinery belts were declared 
void by Judge Wheeler, foUowing Rowe v. Blodgett, supra, on the 
ground that the advantage shown was purely mechanical, and not 
esthetic, and. on the ground that the appearance of the article in use 
would be wholly immaterial. In this case the court holds that the ap- 
pearance of the thill coupling made according to the design, and the 
appearance of the washer made according to the design, are not imma- 
terial when being used by the owner, or when being exposed for sale 
in the market, or as to the coupling when attached to the vehicle. 
The appearance of thèse articles adds to their value both in the market 
and to the owner and user, when applied to the uses for which intended, 
and hence are proper subjects for a design patent, even though the 
primary uses of a thill coupling and of a thill coupling washer are not 
ornamental. 

It is plain that the complainant has produced an original design for 
a thill coupling and the washer. He has displayed both originality 
and the exercise of inventive faculty. Smith v. Saddle Co., 148 U. S. 
674-679, 13 Sup. Ct. yÇ&j 2,7 L. Ed. 606; Cary Manufacturing Co. 
V. Neal, 98 Fed. 617, 39 C. C. A. 189; Perry v. Hoskins (C. C.) m 
Fed. 1002; Bevin Co. v. Star Co. (C. C.) 114 Fed. 362. It is plain 
that the complainant exercised the inventive faculty, because he has 
produced a beautifui and useful thing, never before produced. 

The défendant has called attention to two patents (the Murray No. 
357,221, February 7, 1887, and the Murray 377,861, Februar'y 14, 
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1888), and daims that thèse show anticipation. With this contention 
the court does not agrée ; nor does this court agrée with the conten- 
tion that the Blackman patent, No. 463,618, of November 24, 1891, 
shows the same features as complainant's thill coupling. AU of thèse 
prior patents are différent in essential features and particulars, and 
are clumsy and cumbersome when compared with the complainant's 
design patent. It is not necessary hère to describe each of thèse pat- 
ents. The court has carefully examined the patents and figures, as 
well as the articles themselves when ready for attachment to the 
vehicle. 

That the défendant has infringed both of complainant's design pat- 
ents is perfectly plain. In every essential feature and particular he is 
producing and selling the précise thing covered by the complainant's 
patent. In the Carriage Monthly for August, 1900 (volume 36, No. 
5), we find that the défendant advertises for sale a ball-bearing coupling 
with leather packing, which is a substantial duplication of the com- 
plainant's. We find the same in the Hub for August, igoo (volume 
42, No. s). 

The complainant starts with a presumption of validity in his favor, 
and this presumption has not been overcome, nor is the défense of 
anticipation sustained. A washer for a thill coupling may seem an in- 
significant thing for a design patent, but small things are not to be 
ignored in the patent field. Millions of thèse washers are used every 
year, and the esthetic taste of millions of people is served by this 
washer. Millions of them hâve been sold, and the great demand for 
the article demonstrates, not only their usefulness, but their beauty and 
superiority over ail others in the market. This complainant has pro- 
duced, by the exercise of industry, genius, effort, and expense, new and 
original designs, forms, and configurations and arrangements of manu- 
factured articles ; and he is entitled to the benefit of the act of Con- 
gress under which he proceeded when he exercised this industry, 
genius, and effort, and incurred this expense, and was successful in 
producing that which the law says shall be protected by a patent. 

It follows that the complainant is entitled to a decree for the relief 
demanded in his bill of complaint. 



THOMAS V. SPENCER. 

(Circuit Court, M. D. Pennsylvania. May 26, 1903.) 

No. 1. 

1. Patents — Inpringbmbnt— Slate Pickers. 

The Thomas patents, Nos. 379,253 and 494,395, for slate pickers for 
separating slate from coal, as to each daim thereof cover combinations 
of éléments many of which are old, and neither one of the several daims 
is infringed by a machine which does not employ ail the éléments of 
such clalm. Such daims construed, and held not infringed. 

In Equity. Suit for infringement of letters patent No. 379,253, 
issued March 13, 1888, and No. 494,395, issued March 28, 1893, each 
for a slate picker, and granted to Septimus Thomas. On final hear- 

ins. 
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S. B. Price, for plaintiff. 

C, L. Hawley, for défendants. 

ARCHBALD, District Judge. The two patents in suit were issued 
to Septimus Thomas in 1888 and 1893, respectively, and are each for 
what is known as a "slate picker," a device for mechanically separating 
and removing slate and other irtipurities from coal. The gênerai 
principle made use of is the greater weight, and consequently slower 
motion, of the slate as it passes along with the coal down and over 
certain chutes or planes of différent materials differently inclined, 
which are so constructed and arranged that the slate is induced to 
drop into an opening near the end, while the coal leaps over it and 
goes on. There is nothing particularly new in this, the same idea 
having been similarly made use of in several preceding structures, in- 
cluding two patented to the same inventer, one in 1875 and the other 
in 1878. The présent patents dépend for their novelty and validity, 
therefore, not on individual features already previously used, but on 
the particular combination of them devised by the inventor to produce 
the resuit in mind. The alleged infringement is also to be judged of 
in the same way. The question is not whether the machines con- 
structed by the défendants hâve anything in common with the présent 
patents, but whether they eniploy the same combination of éléments 
in substantially the same way to efifect the same resuit. If they do, 
they infringe ; but otherwise certainly not. The mistake of the plain- 
tifï is in supposing that the adoption of any élément of the patents 
which she represents constitutes an infringement, however old such 
élément may be, and without regard to the combination in which it 
figures. The défendants make use, for instance, of a feeder, and they 
also employ a stone slab as a defîector plate near the end of the chute. 
But it by no means follows that either of thèse is an infringing use — 
both of thèse devices being old — simply because they are found in the 
patents in suit. No doubt, in gênerai efïect, a rocking or rotary feed, 
such as those in the défendants' machine, is the équivalent of the re- 
ciprocating vertical feed employed by the plaintifï, however much it 
may improve thereon. But a reciprocating feed actuated by an eccen- 
tric in exactly the same fashion as now is an élément of the Thomas 
ore separator, patented in 1878, and was adopted again by express 
référence in that of 1888, so that when the earlier of thèse ran out, 
as it did in 1895, as a device it was open to every one, and the défend- 
ants were at perfect liberty to make use of it as they hâve. The same 
is true with regard to the slab of slate or stone, of which much seems 
to hâve been made. Assuming that the use of a mère material could 
be so monopolized, which is at least debatable (Hotchkiss v. Green- 
wood, II How. 248, 13 L. Ed. 683; Hicks v. Kelsey, 18 Wall. 670, 
21 L. Ed. 852), it is specifîed as appropriate in such a structure in both 
of the Thomas patents, which hâve just been alluded to; so that, if 
ever otherwise, it certainly now is free. The adjustable opening at 
the foot of the lower chute stands in exactly the same situation. Not 
only is it an élément in the two Thomases of 1875 and 1878, but in the 
two Zeiglers of 1883 and 1888, and the Phillips & Evans of 1889, 
as well. As to both the patents in suit, therefore, thèse three things 
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were ail old, and no just complaint can be made with regard to the 
use of either of them as single, independent features in the défendants' 
machines. 

But if the défendants cannot be held for the use of individual fea- 
tures singly, they cannot be held at ail, for it will hardly be contended 
that either patent has been followed as a whole. The invention cov- 
ered by the first (1888) is embodied in the following single claim: 

"In a coal sépara tor, a combina tion of a supporting frame; an upper chute 
hinged to the said frame so as to swing in a vertical plane, and provided 
with a pulley placed externally on the slde thereof ; a lever and linb adapted 
to raise or lower said chute; a lower chute, situated under the upper chute, 
and hinged thereto; and a chain passing over said pulley, having one end 
secured to the one part of the supporting frame below the plane of said 
pulley, and the other end attached to the free end of the said lower chute, 
substantially as descrlbed, and for the purpose speclfied." 

Ail that is thus set forth must, of course, be présent to make out 
infringement, the combination specifîed having to be taken as a whole. 
This constitutes the invention protected by the patent as stated by its 
author in the required légal form, regardless of what may précède it 
in the spécifications, and by it he must, therefore, stand or fall. 22 
Am. & Eng. Enc. of Law, 361. But the défendants' machines, as 
matter of fact, hâve nothing in common with what is hère given ex- 
cept the upper and lower chutes and the supporting frame, éléments- 
so old that of themselves they afford nothing patentable. No doubt, 
with thèse, the défendants make use of the same gênerai idea as that 
adopted by the patentée, the différent weight and action of coal and 
slate descending over dififerently inclined surfaces being relied upon 
to separate them, as explained above. But an idea or resuit is not 
patentable (O'Reilly v. Morse, 15 How. 62, 14 L. Ed. 601), but only 
the concrète means devised for efifecting it; and, taking this as it 
stands in the patent, the two are wide apart. 

Neither has infringement been shown as to either of the four claims 
of the second (1893) patent, which are as foUows : 

"(1) In a slate plcker or separating machine, the combination of the in- 
clined screen, B, chute, F, the vertically reciprocating feeder, G, at the lower 
edge of said chute, the inclined platform. H, the upper inclined plane, I, 
separated from the lower plane, J,i by a transverse dust opening, h, the 
lower plane, J, having a less incline than the upper plane, I, the coal dis- 
charge, and the slate discharge opening between said coal discharge and the 
lower plane, J, substantially as speclfied." 

Disposing of this claim before passing on to the next, it is clear 
that the défendants hâve no inclined screen such as is hère spoken of, 
nor any platform, H, immediately below the reciprocating feeder, nor 
any transverse dust opening between the upper and lower planes of 
the lower separating chute. They may employ a feeder as well as 
some other features, and the feeder, whether reciprocating or rotary, 
may be an important and effective part of both plaintiff's and défend- 
ants' machines, but that is not enough. They must be shown to hâve 
taken the substance of the whole combination, and that can certainly 
not be said. 

1 1 hâve made the necessary correction at this point in the terms and letter- 
ing, so as to hâve the claim correspond with the diagram and be intelligible. 
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"(2) In a slate plcker or separatlng machine, the combination wlth th& 
main supporting frame A, Its Jncllned screen, the chute, and the feeder, of 
the frame K, supported at an Inclined position in the frame A, an upper in- 
clined plane supported In the upper portion of the frame K, a second plane 
having a less Incline supported in said frame below the upper plane, a trans- 
verse dust opening, h, between said planes, means for adjusting the inclina- 
tion of the frame K, and thereby the common adjustment of both said 
planes, and means for effecting the indépendant adjustment of the lower 
plane, substantially as specifled." 

Much the same may be said of this claim as of the first. An inclined 
screen and a transverse dust opening between the two planes, I and 
J, are both an essential part of it, and neither are found in the de- 
fendants' machines. Furthermore, the latter hâve no independent 
adjustment of the second or lower plane, known with them as the 
"slate deflector." The whole incline which follows the discharge 
feeder, although made of two parts, is rigidly set in a single frame, 
the deflector plate at the end being fastened at an angle with the 
plane above,, and both, when moved, being moved as one. 

"(3) In a slate plcker or separatlng machine, the combination with the 
supporting frame A, the inclined vibratory screen, B, supported in the upper 
portion of said frame, the cam shaft, D, and the cams, C, thereon, for efCecting 
the vibration of said screen, and the chute, F, below said screen, of the ver- 
tically reciprocating feeder. G, working adjacent to the lower edge of said 
.chute, the driving shaft having the eccentrics, the Connecting rods operated 
by said eccentrics and connected to said feeder, and a séries of inclined 
separatlng planes below said feeder, substantially as specified." 

Hère also the inclined screen is made a feature, as well as the cam 
and cam shaft, which gives it its vibratory motion, no part of which 
has been appropriated by the défendants. There can be no question 
as to the screen being a material élément, or that, in its absence, in- 
fringement cannot be successfully charged, for ail that there is to 
the claim outside of it is a reciprocating feeder eccentrically operated 
and the inclined supporting planes below, both of which are found 
in exactly the same combination in the Thomas ore separator of 1878,. 
already alluded to. 

"(4) In a slate plcker or separatlng machine, the combination with the in- 
clined pivoted frame K, having the upper stationary plane, I, and the lower 
plane, J, separated from the upper plane by a transverse dust opening, h, of 
the lever, P, connected by rods, p, p', with the lower portion of said frame, 
and provldlng means for the adjustment of Its inclination, the eccentric bar 
upon which the lower portion of the lower plane, J, is supported, and th& 
ratehet and pawl for holding said bar, substantially as specifled." 

The screen is absent from this claim, but the transverse dust open- 
ing figures in it the same as in the first and second, and there is noth- 
ing to correspond with this, as we hâve seen, in the défendants' ma- 
chines. Neither hâve they any inclined pivoted frame, K, with means 
for adjusting its inclination, employing, as they do, a single frame^ 
which is rigid. They do provide for adjusting the lower chute, in- 
cluding the deflector plate, which is moved as a whole by means of a 
bell crank; but, even assuming that there was any equivalency in 
this part of the two machines, which is certainly open to dispute, they 
are so essentially dififerent in other respects that, as a whole, in- 
fringement cannot be maintained. 
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The same resuit is reached if the claims, instead of being taken 
singly, are put together in groups. However combined, either the 
screen at the head from which the coal and impurities start, or the 
intervening dust opening between the two planes below the feeder, 
is présent, neither of which, as we hâve seen, the défendants employ. 
Whatever similarity, therefore, there may be in other particulars, by 
omitting thèse, as they do, the défendants avoid the charge of in- 
fringement. They really effect the same resuit by the use of fewer 
éléments, which is always admissible when the éléments so combined 
are not new. 

Let a decree be drawn dismissing the bill, with costs. 
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(District Court, E. D. North Carollna. May 22, 1903.) 

1. Shipping — Construction of Charter Party— Dibpatch for Discharging. 

A provision of a charter party for "dispatch for discharging" is to be 

construed with référence to the eustom of the port where the diseharge 

is made, -which Is flxed in large measure by the facilities at such port 

for discharging the kind of cargo carried. 

î. Admiraltt — Pleading. 

A clalm in a Ubel for demurrage should be specilic, stating the number 
of days and the dates for which the demurrage is claimed. 

8. Shippihg— Claim for Demurrage— Delat Awaitikg Paymbnt dp I'reight. 
An agreement between a master and a charterer that the latter shall 
mail a cheek to the master for the frelght earned at once on being ad- 
vlsed that the diseharge of cargo has been completed to another port to 
which the vessel was to proceed is a waiver of strict performance of 
a provision of the charter party maklng the freight due at once on dis- 
charge, and where the check was so mailed on the day the discharge was 
completed, and was recelved and collected by the master, he cannot 
claim demurrage for the tlme between the discharge and payment, nor 
can he maintain a libel against the cargo for the freight, filed in the 
meantime. 

4. Samb— Dblay in Discharging. 

Evidence held not to establish a claim for demurrage against a char- 
terer on the ground that dispatch was not made in discharging, as re- 
qnired by the charter. 

In Admiralty. 

Thos. Evans, for libelant. 
J. D. Bellamy, for claimant. 

PURNELL,, District Judge. Libelant, on August 25, 1902, filed 
his libel against the cargo landed in port at Wilmington on the fore- 
noon of August 23, 1902. The charter party referred to in the libel 
and introduced in évidence, marked "A," provided for a cargo under 
deck of guano in bulk of at least 1,000 tons of 2,240 pounds, and to 
pay for the use of the vessel during the voyage $1 per ton, charterers 
to load and trim cargo aboard of vessel free of any cost to her, and 
lay days for loading and discharging to be as follows : Commencing 

1[3. Demurrage, see notes to Bandall t. Sprague, 21 C. O. A. 337; Hager- 
man v. Norton, 46 C. 0. A. 4. 
122 P.— 56 
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with the time the câptain reports he is ready to receive or disçharge 
cargo, 150 tons per day for loading, Sundays and légal iholidays ex- 
cepted. Dispatch for discharging, and for each and every day's dé- 
tention by default of such party of the second part (the Armour Fer- 
tilizer Works or agent) $72.90 per day shall be paid the party of the 
first part, and the further customary stipulations. The discharge of 
the cargo was completed on the 23d of August, 1902, and libelant 
claims seven days was ample time for discharging cargo, but, by the 
default of the Armour Fertilizer Works not receiving the same with 
dispatch, 8J4 days was consumed in the completion and discharge 
of the cargo of August 23d, 1902, at noon. Libelant demanded of 
the agent of the Armour Fertilizer Works payment of freight and 
demurrage, and the failure to so pay caused libelant's delay, as it be- 
came his duty to lie by the cargo, as by removing the ship he would 
thereby impair his lien on the same. Libelant demands $1,000 as 
the freight, and $72.90 for each day the ship is or may be detained 
by default of the shipper, consignor, consignée, or their agent. 

Respondent admits the charter party, with the explanation that the 
cargo was to be long tons of 2,240 pounds each, and that the delivery 
was to be made at Wilmington at the rate of 150 tons per day at 
2,000 pounds, short tons, and further dénies the libelant began to 
discharge the cargo on Thursday morning as alleged, but avers the 
discharge began on the afternoon of that day. Libelant was re- 
quested to begin the discharge in the morning, and that for four days 
thereafter the claimant requested of the libelant to give him the cargo 
faster than it was being delivered, and libelant failed to do so. Avers 
that only eight days was consumed in discharging the cargo, and that 
the same could hâve been discharged in four days if libelant had de- 
livered it as rapidly as claimant was ready and willing to receive it. 
It is admitted that the libelant demanded of the agent of the claimant 
the freight, bût denied that there w^s any claim for demurrage, and 
that at the time such demand was made the agent of the claimant 
telegraphed the Armour Fertilizer Works, and it mailed a check for 
the same to Savannah, Ga., and telegraphed its agent at Wilmington 
that it would mail the check to thé captain at any place he might 
designate, pay the agent of schooner in Baltimore, or captain could 
draw on claimant at sight, and this telegram was received at Wilming- 
ton and shown to libelant before thèse proceedings Were instituted. 
Dénies it was necessary for libelant to lie by the cargo to pré- 
serve his lien thereon, as libelant knew the freight was collectible, 
claimant being worth many millions of dollars. 

The pertinent facts are found froni documentary évidence filed or 
admitted to be as follows: .'îhe vessel arrived at Wilmington on the 
I3th day of August, and commenced to discharge cargo on the I4th 
day of August (Exhibit A, letter of N. A. Davidson, captain, in which 
he revokes order to pay freight to S. Marts & Co. at Baltimore, and 
requests freight be paid him). There is a dispute as to whether vessel 
commenced discharging cargo in the morning or in the afternoon 
(a différence of half a day, and the cause of the delay). On August 
I9th, in reply to the letter (Exhibit A), claimant wrote Capt. David- 
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son as soon as a wire from J. C. Everitt, its agent, was received, stat- 
ing the cargo was unloaded, a check would be forwarded in payment 
of freight. To this Davidson, on the 2ist, replied (Exhibit C) : "Ac- 
cept thanks [for proposition to mail check; see Exhibit B.] Mr. 
J. C. Everitt has done ail he could towards making time on discharge 
of cargo. Pray don't think Messrs. Marts & Co. had anything to do 
about demurrage in Baltimore. Let it ail rest on me," etc. The 
discharge was completed at noon on August z^à. On August 25th 
the libel was fîled, and the ship sailed for Savannah, Ga. The 24th 
of August was Sunday. August 23d a certified voucher check was 
sent to Savannah, Ga., payable to Capt. N. A. Davidson for $i,ooo, 
amount of freight, indorsed by him, and paid. 

The foregoing record évidence being submitted, proctors were re- 
quested to procure a stenographer to take down the paroi testimony, 
when it was by mutual consent agreed (the judge, calling attention to 
the rule in this circuit on the subject as laid down by the Circuit 
Court of Appeals, saying he would not undertake to write down the 
testimony) this was unnecessary, the rule was waived, and the judge 
requested to take down only so much of the testimony as he deemed 
proper. The following testimony was ofifered and taken down : 

Roadstram, agent of the Armour Fertilizer Works, proves bill of ladlng, 
charter party, letters from Capt. Davidson. Libel of cargo was on 25th of 
August. Asked what is the custom of the port of Wilmlngton as to unloading 
cargo. (Objection by Ubelant. Objection overruled. Exception. Exception 
allowed.) Answer. The custom of the port of Wilmlngton for unloading ves- 
sels, cargo in bulk, has been for many years 50 tons par day. This has re- 
cently been Increased to 100 tons per day. This Is a rule establlshed by the 
chamber of commerce of Wilmlngton. 

Joseph Kyle: Am secretary of the chamber of commerce, Wilmiugton. 
Asked as to what is the custom of the port as to discharging cargo. (Ob- 
jected to by libelant's proctor. Objection overruled. Exception. Exception 
allowed.) Answer. Flfty tons per day, cargo in bulk fifty tons per day. 
This has been the custom according to record for a great many years. The 
rules of the chamber of commerce govern the members thereof. Capt. David- 
son is not a member of the chamber of commerce. 

Thos. D. Meares: Hâve been connected with the business of the port of 
Wilmington, N. C, for thirty years. Libelant Interposes same objection. 
The custom of port for cargo in bulk has been for many years flfty tons per 
day. Pour years ago this custom was changed to one hundred tons per day 
on account of the improved facilities for discharging cargo. Hâve unloaded 
a great many ships. Would consider one hundred tons per day dispatch in 
discharging cargo in bulk at this port. 

J. 0. Everitt, agent Armour Fertilizer Works, at Wilmington: Received the 
cargo of the Joseph W. Brooks. The ship arrived in port Wednesday night 
(August 13th). Got ready to reçoive cargo Thursday. Protested every day 
against the captain not giving more tons per day. Could bave unloaded the 
vessel in six days. 

Capt. Williams: Am captain of the steam tug Morion, serving as stevedore. 
Discharged cargo of the Joseph W. Brooks. Commenced at 1 o'clock, Thurs- 
day, August 14th. Could not commence sooner on account of scaffold on 
wharf. The gang was there ready to receive the cargo. When we commenced 
we used barrels holding three hundred pounds. After I made complaint tbat 
the cargo was given to me too slow, from only one hatch, it was given from 
both hatches. Made good dispatch in unloading vessel, two hundred to two 
hundred and twenty-flve tons per day. Had some trouble about run of cargo. 
(Same question and objection as to custom of port before noted.) Cannot say 
fifty tons was custom of port 
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The contention of claimant that discharge was to be by short tons 
of 2,000 pounds cannot be sustained. There is no évidence to this 
effect. The only ton referred to in the charter party is defined to be 
"a cargo of one thousand tons of 2,240 pounds," hence this is the ton 
referred to throughout the record. But this seems to be immaterial. 
The only provision in the charter party as to discharge of cargo is 
as follows: "It is agreed that the lay days for loading and dis- 
charging shall be as follows," commencing with. the time the captain 
reports himself ready to receive or discharge cargo (150 tons for 
loading, Sundays and légal holidays excepted) ; "dispatch for dis- 
charging;" "and for each and every day's détention by default of the 
party of the second part or agent, $72.90 per day shall be paid day 
by day by said party of the second part or agent to said party of the 
first part or agent." 

It appears from the record the freight has been paid, although libel- 
ant's proctor claims it has not ; that a check is not payment. Libel- 
ant seems to hâve gotten the $1,000 at ail events, and receipted for 
the same, and claimant produces the voucher check, with receipt in 
full for the freight, both indorsed and signed by Capt. Davidson, which 
bears évidence of having passed through several banks, been paid at 
the bank on which it was drawn, duly charged up, and returned with 
the indorsements to the Armour Fertilizer Works, by which it was 
drawn. According to modem business methods, this is évidence of 
payment and satisfaction. 

The words of the charter party, "dispatch for discharging," are in- 
defînite and uncertain. To explain them, the custom of the report 
where modem elevators and improved steam or electric machinery is 
used for discharging cargo would mean many more tons per day than 
in a port where the facilities are not so good. The parties probably 
knew the différence in facihties at Baltimore, where the vessel was 
being loaded, for which 1 50 tons për day was specifîed, and Wilming- 
tori, where for discharging the indefinite expression was used, leaving 
this to be construed according to the custom of the port. Proc- 
tors do not cite authority for their contention, but the view of the 
court is amply sustained by the décisions in The Eddy, 5 Wall. 481, 
18 L. Ed. 486; The Bird of Paradise, 5 Wall. 555, 18 L. Ed. 662; 
The Delaware, 14 Wall. 596-601, 20 L,. Ed. 779; Wellman v. Morse, 
22 C. C. A. 318, "j^ Fed. 577. The custom of the port means simply 
the practice, usage based on the facilities for unloading vessels, which 
is better known by parties engaged in the business, and hâve been 
so engaged for years, than by any one else. Such were the witnesses 
introduced, and the fact proved that a cargo of 1,000 tons was dis- 
charged in eight days, 125 tons per day, or 25 tons above the average 
of the custom of the port in unloading a cargo in bulk. 

The libel does not make a spécifie claim for demurrage, except of 
$72.90 per day, without specifying what days, or even how many. 
This is bad pleading. The claim should be spécifie; not leave the 
claim open, and the proctors or the court at sea as to what libelant 
thinks he is entitled to. The court might dismiss the libel for in- 
definiteness, or order a redraft thereof in this respect. But, consider- 
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ing the case as presented, what demurrage was there by default of the 
party of the second part or agent? The unloading, according to 
the terms of the charter party, was to commence from the time the 
captain reports himself ready to discharge cargo. There is no évi- 
dence of when the captain so reported himself so ready, but, according 
to his letter of the 2ist (Exhibit C), the captain wrote the Armour 
Fertilizer Works its agent had donc ail he could towards making time 
on discharge of cargo, and taking upon himself responsibility for 
demurrage in loading at Baltimore. "Let ail rest on me," he says. 
Up to this date, seven days after he had commenced to discharge car- 
go, there was no complaint on his part that there was not dispatch 
in discharging. There is évidence that there was complaint the cargo 
was not given to the stevedore fast enough, and, after protest on this 
account by Everitt and Williams, it was given from both hatches, and 
was discharged at the rate of 150, 200, and 225 tons per day. There 
is absolutely no évidence as to any default on the part of the con- 
signée or its agent up to the time the discharge was completed on the 
23d at noon. Was there any default after this? The libelant de- 
manded his freight immediately, and on this day the check was mailed 
to him at Savannah, Ga. He received the check at Savannah, in- 
dorsed the same, and received the amount of the freight, $1,000. It 
was not necessary for the vessel to lie by the cargo which had been 
delivered, and the vessel sailed on the following Monday. Sunday 
is dies non, but still the Brooks might hâve sailed. Banks are usually 
open fgr business until 3 o'clock p. m., which, if this vessel was in 
such haste to get to sea, allowed three hours to draw at sight, wire, 
or otherwise arrange afifairs and put to sea. If entitled to any de- 
murrage, it would only be for half of Saturday, Sunday, and half of 
Monday. 

A careful examination of the charter party discloses the fact that 
the ship broker, to whom this captain revoked order to pay freight, and 
manifested anxiety to excuse for demurrage in Baltimore, is to re- 
ceive 5 per cent, of the freight and demurrage, while Capt. Davidson 
appears only in the libel, and to hâve dropped out after receiving 
his freight at Savannah. This furnishes an insight into the libel not 
disclosed in the argument. The cargo had been delivered. No 
freight was due until it had been delivered. Libel could hâve been 
filed if there was doubt about the payment of the freight on Satur- 
day. Why, then, wait until Monday? Ail parties agreed to the 
proposition to mail check (Exhibits A, B, C) as sodn as notified 
cargo was discharged. This was done, and constitutes a waiver of 
any provision of the charter party as to payment of freight. 

It is therefore considered, ordered, and decreed that the libel here- 
in be, and the same is, hereby dismissed. It is further ordered and 
decreed that libelant and the sureties on his stipulation pay the cost 
of this libel, to be taxed by the clerk of this court. 

It is so ordered. 
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THE BBRNICIA. 
(District Court, S. D. New York. May 9, 1903.) 

1. Collision— DoTT of Ovebtakbn Vkssbl at Night— Stern Light. 

TJnder article 10 of the International navigation rules (Proc. Dec. 31, 
1896; -29 Stat. 887), which requires a vessel which is being overtaken 
by another to show from her stern to such last-mentloned vessel a white 
light or a flare-up light, and provides that the white light may be flxed 
and carrled in a lantern screened to show over an arc of 12 points, if 
an overtaken vessel elects to use a flare-up light, instead of a set 
screened light, it is her duty at least to maintaln an efficient lookout 
astem, and to display the flare-up light as soon as an overtaking vessel 
can be seen. 

2. Samb — Steamer Overtaking Schooner— Failure op Schoonbh to Show 

Light. 

A heavUy laden schooner, salllng closehauled, 4 miles ofC the shore 
of Cape Cod, on a dark and ôvercast, but fairly clear, night, was over- 
taken and sunk in collision by the steamer Bernicia, which was on the 
same course, and going at a speed of 10 khots, while the schooner was 
making about V/2 knots. The steamer carried side lights and a masthead 
light, which could bave been seen a mile or more. She was at the time 
in charge of a compétent mariner, well acquainted with the locallty, aud 
had an efficient lookout; but the schooner was not seen and could not 
hâve been until she was only about 150 feet distant, and too late to 
avoid the collision, although the steamer immediately put her helm hard 
aport. The schooner carrled no stern light, and no light which could be 
seen from the steamer, but had a flare-up fn the cabin, ready to light. 
She kept no lookout astem, and dld not see the steamer In time to show 
the light before collision. Beld, that the schooner was in fault for not 
keeping a lookout astem and exhlbitlng a stern light to the steamer, as 
required by the rules; that the Bernicia, under the facts shown, was not 
in fault. 

In Admiralty. Suit for collision. 

Charles C. Burlingham, for libelant. 
J. Parker Kirlin, for claimant. 

HOLT, District Judge. This is a suit to recover damages caused 
by a collision between the schooner Nimrod and the steamship Ber- 
nicia, off Cape Cod, on the night of March 19, 1903. The Nimrod 
was a three-masted schooner, 257 tons register, 132 feet long, and 30 
feet beam. At the time of the collision she was on a voyage from 
Maine to New York, with a cargo of 480 tons of granité blocks. The 
Bernicia is a.screw steel steamship, of 2,178 tons register, 347 feet 
long, and 47 feet beam. On the night of the collision she was on a 
voyage in ballast from Portland, Me., to New York. The sky was 
ôvercast, and the night was very dark, but until a few minutes before 
the collision the atmosphère was clear, so that lights could be seen a 
long distance, but dark objects only a short distance on the water. 
About II :30 at night, the time of the collision, the Nimrod was sail- 
ing on a southerly course, closehauled, on the starboard tack. The 
wind was west southwest and light. The Nimrod was making about 
a knot and a half an hour. She had six men on board. Three were 
on deck — the captain at the wheel, a seaman forward as lookout, and 
the mate. Just before the collision the captain noticed that the 
weather was becoming hazy, and directed the mate to go forward and 
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see that the lookout was attentive. The mate went forward, and at 
the time of the collision was lying down on deck forward. The Ber- 
nicia came up astern of the schooner. She was heading southerly, 
on the same course, and was making about lo knots an hour. Her 
captain at Portland had employed Capt. Adams, of Portland, as a sort 
of pilot, to advise and assist in the navigation of the steamer from 
Portland to New York. Capt. Adams had had a large expérience in 
the command of vessels on the New England coast and elsewhere, and 
held a master mariner 's license, authorizing him to command any kind 
of vessel in any part of the world. Immediately previous to the col- 
lision, the second officer, Capt. Adams, and the wheelsman were on 
the bridge, and there was a lookout forward on the forecastle head. 
Capt. Adams noticed that Nauset light, about seven miles distant, be- 
gan to be somewhat dimmed by haze. He took the bearing of the 
light, and stepped into the chartroom, a few feet distant, in order to 
make a record of his bearing. A few seconds after he entered the 
chartroom, the second ofiScer on the bridge and the lookout forward 
both saw the upper sails and masts of a schooner immediately ahead, 
about 150 feet away. The second officer immediately gave the order 
to port the helm, and it was immediately done, but, before the change 
of helm made any impression on the direction of the steamer, the blufï 
of the steamer's bow on the port side struck the schooner a little to the 
right of the center of the stern, and crushed in and carried away the 
schooner's starboard quarter. A part of the crew of the schooner 
jumped aboard the steamer as she drifted by. The schooner sank in 
a few minutes. The rest of the crew were saved on wreckage, and 
rescued by boats from the steamer after the schooner sank. The 
schooner had no set stern light, but carried a flare-up light, which was 
in the cabin, ready to be lighted that night. The schooner showed no 
stern light that night at any time, and was not more than from 150 to 
300 feet from the steamer when first seen on the steamer. Both ves- 
sels had the proper green and red lights burning forward, and the 
steamer had the proper masthead light burning, also. 

On thèse facts, I think that the schooner was in fault for not ex- 
hibiting a stern light to the steamer, and for not keeping a good look- 
out astern. The tenth rule of navigation is as follows (Proc. Dec. 31, 
1896; 29 Stat. 887): 

"A vessal which is being overtaken by another shall show from her stern 
to sxich lastmentioned vessel a white light, or a flare up light. 

"The white light required to be shown by this article may be fixed and 
carried in a lantern, but in such case the lantern shall be so constructed, 
fitted and screened that it shall throw an unbroken light over an arc of the 
horizon of twelve points of the compass, viz., for six points from right aft 
on each side of the vessel, so as to be visible at a distance of at least one 
mile. Siich light shall be carried as near as practicable on the same level 
as the side lights." 

The libelant's counsel claims that under this rule an overtaken vessel 
has an option to use at the stern either a white light or a flare-up 
light, or a fixed and screened white light, and that, if she chooses to 
use a fîare-up light, ail that is required of the overtaken vessel is that, 
as soon as she sees or can reasonably be expected to see the overtaking 
vessel, she shall show a flare-up light, if there is time to do so. It is 
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true that under this ruie the master of a vessel bas an option to use 
either kind of light, but I think, if he chooses to use a flare-up light, 
instead of a screened light set at the stern, there are strong grounds 
for holding that he is bound to make it as efficient as the set light, 
and that it is no défense that he had not time to get it, light it, and show 
it after the overtaking vessel was seen or might hâve been seen. If 
he uses a flare-up light, of course, a lookout astern is necessary. If he 
uses a set screened light, no lookout astern is necessary. The set 
light looks out itself. Before 1885 theré was no rule specifically pro- 
viding for an overtaken vessel showing a stern light. The only rule 
that applied to such a case was that every sail vessel "shall, on the ap- 
proach of any steam vessel during the night time, show a lighted torch 
upon that point or quarter to which such steam vessel shall be ap- 
proaching," Rev. St. U. S. § 4234. In 1885 the first paragraph of 
the présent rule was adopted. Act March 3, 1885, art. n; 23 Stat. 
440, c. 354. It was taken from an English rule in substantially the 
same language. It did not provide for a fixed light, but provided 
that either a white light or a flare-up light should be shown from the 
stern when a vessel was being overtaken by another. Indeed, no rule 
then authorized a fixed stern light, and its use was then probably 
illégal. Marsden on Collisions (4th Ed.) p. 421, and cases cited. Un- 
der this rule, it was held that no duty to show a light arose till the ves- 
sel which was being overtaken had had an opportunity of seeing that 
the vessel which was overtaking her was a vessel coming nearer to 
her, and that then only the duty arose to give the spccified warning 
within a reasonable time. The Main, 11 P. D. 132. In 1890 the prés- 
ent rule was recommended by the maritime commission, and approved 
by Congress. Act Aug. 19, 1890, 26 Stat. 320, c. 802 [U. S. Comp. St. 
1901, p. 2863]. But it was not to go into effect until a time to be fixed 
by the Président by proclamation, and such proclamation was not is- 
sued till 1896 (Proc. Dec. 31, 1896; 29 Stat. 885). The présent rule, 
therefore, is of comparatively récent origin, and no case construing it, 
in respect to the point under considération, has been called to my at- 
tention. But it seems to me that, under the présent rule, if an over- 
taken vessel chooses to use a fiare-up light, instead of a set screened 
light, she is bound to use it in such a manner as to make it equally 
effective. Without definitely deciding this question, however, it is 
clear that, if a flare-up light is to be used, an efficient lookout astern 
must be maintained, and the flàre-up light displayed as soon as an over- 
taking vessel can be seen on the overtaken vessel, in order to hâve the 
overtaken vessel comply with the rule. The évidence in this case, in 
my opinion, is clear that the masthead light and the side Ughts on the 
Bernicia might hâve been seen that night from the Nimrod when at 
least a mile, and probably farther, astern. As the Bernicia was going 
at the rate of about 10 îcnots an hour, and the Nimrod at about lyi 
knots, there was a period of at least six minutes in which the lights of 
the Bernicia were visible on the Nimrod. This was ample time for the 
flare-up light on the Nimrod to hâve been lit and shown astern in sea- 
son for the Bernicia to hâve avoided the colHsion. The Nimrod, 
therefore, in my opinion, was clearly at fault. The Sarmatian (C. C.) 
2 Fed. 911 ; The Algiers (C. C.) 28 Fed. 240. 
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I cannot see that the Bernicia was at fault. The Bernicia, of course, 
was bound to keep out of the way of the Nimrod, if she could see her 
in time, notwithstanding she showed no Hght. The Hbel allèges that 
the Bernicia was not in command of a compétent person ; that she did 
not keep a good lookout ; that, although she was proceeding through 
waters which are usually crowded with sailing vessels, she did not 
proceed cautiously and with due care ; and that, although she was a 
steam vessel, and was overtaking the Nimrod, she did nothing to avoid 
her. I think the évidence does not support thèse charges. She was 
in command of a compétent person, and she kept a good lookout. 
She was not in waters in which the law required her to hâve a pilot, 
and the fact that the captain had employed Capt. Adams to assist in 
piloting the steamer on that voyage shows that unusual care was taken 
in her navigation on that trip. She was at the time of the collision on 
the open océan, four miles from the Massachusetts shore, and, al- 
though in waters where sailing vessels are frequently met, she was not 
in the most crowded part of the course way. Most coasting vessels 
passing up and down by Cape Cod go two or three miles nearer the 
shore. The Bernicia had a right to be going at her usual speed. The 
night, though dark, was clear. No haze was noticed until immedi- 
ately before the collision; and even then Nauset light, seven miles 
distant, could be seen, though the haze made it somewbat dim. There 
was a heavy fog a short distance further south, and it would hâve 
been soon the duty of the Bernicia to moderate her speed and blow 
fog signais, but it was not yet her duty. The schooner was so heavily 
laden that she was low in the water, having but about a foot of free- 
board. Being closehauled, her sails, to a vessel overtaking her from 
astern, presented but a narrow outHne. The night was dark, the sky 
being overcast. A heavy bank of fog lay on the water a little further 
south, so that the background was very dark in that direction. Un- 
der thèse circumstances, such an object as the schooner, without any 
hghts being exhibited, could only be seen a very short distance on the 
water. The évidence satisfies me that a vigilant watch was kept on 
the Bernicia, both by the lookout, by the second ofificer, and by Capt. 
Adams, and that they did not, and in fact could not, see the schooner 
until they were within about 150 feet of her. The helm was imme- 
diately ordered hard aport, and every proper step taken to avoid a 
collision, but the steamer was so close to the schooner that she ran 
her down before the helm had any effect on her direction. 

Some attempt was made in the évidence to show that the binnacle 
light and the cabin lights on the Nimrod could hâve been seen from 
the Bernicia, but in my opinion the évidence shows that they could 
not hâve been seen, and were not seen. Moreover, they were not 
lights which complied with the tenth rule (Proc. Dec. 31, 1896; 29 
Stat. 887). The Breadalbane, 7 P. D. 186; The Patroclus, 13 P. 
D. 54. 

My conclusion is that the libel should be dismissed on the merits, 
with costs. 
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THE ZOUAVE. THE UNCLB ABB. THE BELLE McWILLIAMS. 

(District Court, S. D. New York. March 4, 1903.) 

1. Tow AGE— Damage to Totr in Passihq Through Hell Qate— Impkopek 
Course of Tugs. 

Two tugs which were taklng a tow of ten boats through Hell Gâte 
held liable for the Injury of a tow by striking on rocks on the Long 
Island shore, on tbe ground that tbey dld not keep the proper course, 
which, In the state of the tide, was close to the opposite slde, and in 
baving tnsufflcient power to properly handle so large and unwieldy a 
tow in making the passage. 

In Admiralty. Suit against tugs for injury to tow. 

Robinson, Biddle & Ward, for libellant. 
James J. Macklin, for claimant. 

ADAMSj District Judge. The libellant claims to be entitled to re- 
cover damages from the tugs Zouave, Uncle Abe and Belle McWil- 
liams for an injury, caused by their négligence, to the barge D. & 
R. No. 7, owned by it, and the cargo of coal on board, of which it was 
bailee. The accident happened on the i6th day of February, 1902. 
The Zouave and Uncle Abe were towing, on hawsers, a flotilla of 
ten boats, àrranged in two tiers of fiive each, of which No. 7 was 
the starboard boat in the last tier. The Zouave was the principal 
towing boat and about ahead of the centre of the tow. She was 
using two hawsers, about 180 feet long each, leading at an angle, 
respectively from her aft bitts to the bitts of the outermost boats 
in the forward tier. The Uncle Abe was assisting with a single 
hawser of about 155 feet in length, leading straight from her ait 
bitts to the bitts of the boat next to the outermost boat on the star- 
board side. The tugs were side by side. The total length of the 
tow, from the stems of the tugs to the sterns of the boats in tow, 
was a little less than 500 feet. The tow started from Morris Street, 
Jersey City, at about 12 o'clock noon, on the said day, bound for 
New Haven, through the East River and Long Island Sound. At 
about 3.45 o'clock P. M., just after passing through Hell Gâte, some 
of the boats in the last tier^ — ^No. 7, The Annie M. Brown and W. 
A. P. 18 — were brought into collision with some rocks on the Long 
Island shore, opposite Ward's Island, called on the chart Scaly Rock, 
but known as Steep Rocks. The tide at this time was about two 
hours flood and running about four miles an hour. Some floating 
ice was encountered as the tow passed Hog's Back, which, it is claim- 
ed, swung the tail of the tow to the eastward, out of the channel, 
causing the disaster. The W. A. P. 18, which drew more water 
than the others, remained on the rocks and the tugs wertt on with 
the rest of the tow, till the vicinity of North Brother's Island was 
reached. Heavy ice was then encountered, which retarded the prog- 
ress of the tow and the Zouave went back to look after W. A. P. 
18. She got this boat ofif and rejoined the tow with her, in the 
vicinity of Throgg's Neck, having been away from the tow about an 
hour. By this time it was after 7 o'clock. The master of the Zouave 
was then notified that No. 7 was leaking and had about 2^ feet 
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of water in her. The Uncle Abe was put alongside and endeavored 
to free her by pumping. About this time the Belle McWiUiams, 
v.'hich was going through the river, light, to New York, from the 
East, was hailed by the master of the Zouave and went alongside 
No. 7 and assisted in pumping, but the water from the leak gained 
on the tugs and they were obliged to take the boat out of the tow 
and beach her on City Island. 

The libellant allèges négligence on the part of the Zouave and 
Uncle Abe (i) in endeavoring to pass Hell Gâte with too large and 
unwieldy a tow, (2) in not steering properly to avoid the rocks, (3) 
in permitting the tow to take a sheer and failing to break the same 
in time, (4) in not providing a helper tug to assist, at the stern of 
the tow, to counteract the efïect of the tide, and {5) in failing to keep 
the tow from contact with a well known obstruction to navigation. 
It also allèges fault against the Uncle Abe and the McWiUiams in 
running No. 7 on the beach in an improper manner and at an improper 
place. 

The claimant dénies ail the charges of fault and allèges that the 
contact with Steep Rocks was of an inévitable character and could 
not be avoided. 

Testimony was taken on both sides of the controversy and I find 
therefrom, that the usual and proper course for tows in passing east- 
ward through the Gâte in the flood tide was to keep well over to 
the Hog's Back and close to the Ward's Island shore around Negro 
Point. It is claimed by the pilot of the Zouave, who was in charge 
of the navigation of the tow, that he did keep 75 to 100 feet ofif Ward's 
Island, the tow foUowing, but that the ice swung the tail of the tow 
with the resuit described. The contention of the pilot is disputed 
by the testimony of the men on the tow, who say that instead of keep- 
ing over close to Ward's Island, as was usual, they went through the 
middle of the river, rather on the Long Island side. It appears that 
the set of the current is on the rocks in question, which renders it 
necessary to keep on the Ward's Island side in order to pass them 
safely, if there is a tendency of the tow to swing across the current. 
The testimony generally shows that at the time of the contact, the 
tow was going sidewise with the current, and it is obvious that the 
tug could not hâve been near the Ward's Island shore, because if 
such had been the case, the tow, less than 500 feet in length, was 
not long enough to reach the rocks, which were about 650 to 700 
feet from the Ward's Island shore. The claimant's contention must, 
therefore, be rejected. 

It also appears that the towing tugs had not sufficient power to 
properly care for the tow under the circumstances. The tugs ex- 
erted ail their power but were only able to make a speed not to ex- 
céed 5 miles per hour. Of this, 4 miles were due to current. It was 
required that the tugs should keep ahead of the tow in the proper 
performance of their duties but this they were unable to do. It is 
urged in their behalf that this was due to the sudden release of an 
ice pack from Hog's Back, which struck the tail of the tow and 
forced it around and across the channel. Even if it be assumed 
that such was the case, the testimony shows that it is common for 
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ice to be so released on the rising tide at this season of the year 
and those in charge of the tug should hâve anticipated such an oc- 
currence and provided against it. But the claimant's évidence is not 
very persuasive that the ice was of heavy enough character to pro- 
duce such a resuit. The ice would naturally drift in the same cur- 
rent that the tow was navigating in and if the latter had been rea- 
sonably straight at the time of the contact and under the control of 
the tugs, it does not seem that the ice would hâve had the effect 
contended for. 

I think the testimony and the circumstances sufSciently establish 
that the tugs Zouave and Uncle Abe were négligent in the particulars 
mentioned herein and that the damages resulted therefrom. I find 
no crédible testimony to sustain the charges against the McWilliams 
and the libel as to her will be dismissed. 

Decree for the libellant, with an order of référence. 



NICHOLAS V. UNITED STATES, 

(Carcult Court, S. D. New York. May 24, 1900.) 

No. 2,854, 

1. CusTOMs Ddties— RnorpRocA'L Commercial Agreements. 

The reclprocal commercial agreement entered Into between the United 
States and France (Proc. May 30, 1898, 30 Stat 17T4), under section 3, 
tariff act of July 24, 1897, 30 Stat. 203, c. 11 [U. S. Comp. St 1901, p. 
1690], and provldlng for a réduction In the duty on "brandies, or other 
splrlts," was the resuit of negotiatlons and représentations had wlth 
référence, among other things, to liqueurs and cordials, and the French 
coçy of sald agreement oontains the word "liqueurs." Helê, that mar- 
chandise known as "liqueurs" Is Ineluded In the agreement. 

8. Samb— Classification— Liqueurs — Chartreuse. 

The cordial known as "Chartreuse," Imported from France, Is a liq- 
ueur, and la Ineluded In the provision for a reduced rate of duty on 
"brandies, or other spirits," in the reclprocal commercial agreement be- 
tween the United States and France (Proc May 30, 1898, 30 Stat 1774). 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers (G. A. 4,311) which Affirmed a Décision 
of the Collector of Customs at the Port of New York. 

Jacob Fromme and Frederick W. Brooks, for the importer. 
D. Frank Lloyd, Asst. U. S, Atty, 

TOWNSEND, District Judge. Section 3 of the act of July 24, 
1897, 30 Stat. 203, c. II [Û. S. Comp. St. 1901, p. 1690], provides 
"that for the purpose of equalizing the trade of the United States with 
foreign countries, and their colonies, producing and exporting to 
this country" certain articles therein named, the Président is au- 
thorized to enter into negotiatlons with the governments of such 
countries, with a view to the arrangement of commercial agreements 
in which reciprocal and équivalent concessions may be secured in 
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favor of the manufactures and products of the United States, and 
authorizes the Président to enter into such commercial agreements 
as in his judgment should be reciprocal and équivalent, and to sus- 
pend by proclamation the imposition and collection of the duties pro- 
vided for in the act, and to substitute therefor duties as specifically 
stated in said section. In pursuance of thèse provisions, the Prési- 
dent entered into a reciprocity treaty between the United States and 
France in May, 1898 (Proc. May 30, 1898, 30 Stat. 1774). 

On the loth of June, 1898, the protestant imported a quantity of 
liqueur or cordial known under the name of "Chartreuse." Duty was 
assessed thereon at the rate of $2.25 per gallon, under the provisions 
of paragraph 292 of said act, 30 Stat. 173 [U. S. Comp. St. 1901, p. 
J654], as a cordial or liqueur. The importer protested, claiming that 
the Chartreuse was dutiable under said reciprocity treaty at only $1.75 

er proof gallon. The board overruled the protest, and affirmée! the 

ecision of the collector. 
It appears from the évidence that Chartreuse is a liqueur composed 
of distilled spirits and extracts from certain plants subjected to an 
elaborate process of manufacture at the Grand Chartreuse of the 
Carthusian Monks, in France. The only ground on which the coun- 
sel idt the United States attempts to sustain the imposition of the 
higher duty under paragraph 292 is that this article is not comprised 
within "brandies, or other spirits manufactured or distilled from 
grain or other materials, one dollar and seventy-five cents per proof 
gallon," as provided for in said third section of the act. There might 
be considérable force in this contention, if the language of the orig- 
inal agreement justifîed such conclusion. It appears, however, that 
in the negotiations between the Honorable John A. Kasson, spécial 
commissioner and plenipotentiary of the United States, and his excel- 
lency, M. Jules Cambon, ambassador of France, the records of the 
bureau of statistics in the Treasury Department were invoked for 
the purpose of showing the importations from France to this coun- 
try of brandy and other spirits, and that there were included therein 
the various kinds of liqueurs and cordials. It appears, further, that 
the reciprocal commercial agreement between the United States and 
France, in the French language, as submitted to the représentative of 
the French government and signed both by him and by Mr. Kasson, 
contained the language : "Cognacs, ou autres spiritueux, ou liqueurs 
fabriquées, provenant de la distillation de grains ou d'autres matières, 
un dollar et soixante quinze cents par gallon." It is a well-known 
fact, and it further appears from the testimony, that cordials such as 
Chartreuse are known both in France and in this country as liqueurs ; 
and it further appears that they hâve been "fabriquées" or manu- 
factured, and that they resuit from a process of distillation. While 
the language of the agreement as printed in English does not contain 
the Word "liqueurs," yet, inasmuch as the agreement presented by 
this government to the French government, and the représentations 
connected therevvith by means of which the agreement may be sup- 
posed to hâve been concluded, did expressly include such liqueurs 
therein, this construction must be adopted and enforced. The for- 
eign manufacturer, having presumably acted on the faith of this 
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agreement, should not now be deprived of the benefit thereof because 
of a possible différence of understanding as to its terms in this coun- 
try. 
The décision of the board of gênerai appraisers is reversed. 



CAUIOTJN et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. April 22, 1901.) 

No. 2,887. 

1. Cdstoms Duties— Ascbbtainment op Composent Materials— Apportion- 

MBNT OF LABOR. 

In manufacturlng certain braids composed of cotton and india rubber, 
nine-tenths of the làbor was employed on the cotton. Eeld, that under 
the provision in sectioil 7, tariff act of July 24, 1897, 30 Stat. 205, c. 11 
[TJ. S. Comp. St. 1901, p. 1693], that "the value of each component ma- 
terial shall be determined by the ascertained value of such material in 
its condition as found In the article," it vras proper to add this cost of 
labor to the original cost of the cotton, in flnding the component mate- 
rial of chief value, rather than to apply the value of the labor equally 
between the cotton and the rubber. 

2. Samb— Classification— Braids of Cotton and India Rdbbkr. 

Braids of cotton and india rubber, cotton the more valuable compo- 
nent, are dutiable under the provision in paragraph 339, tarifï act of July 
24, 1897, 30 Stat. 181, c. 11 [U. S. Comp. St. 1901, p. 1662], for "braids 
* • * composed veholly or in chief value of flax, cotton, or other vege- 
table flber, and not else-where specially provlded for, » * » whether 
composed in part of india-rubber or otherwise." 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers; (G. A. 4,332) which Affirmed the Décision 
of the CoUector of Customs at the Port of New York. 

W. Wickham Smith, for the importers. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question com- 
prises braids composed of cotton and india rubber, assessed for duty 
under the provisions of paragraph 339 of the act of July 24, 1897, 30 
Stat. 181, c. li. [U. S. Comp. St. 1901, p. 1662], as "braids * * * 
composed wholly or in chief value of flax, cotton, or other vegetable 
fiber, and not elsewhere specially provided for, * * * whether 
composed in part of india-rubber or otherwise," at the rate of 60 per 
cent, ad valorem, and claitned by the importers to be dutiable under 
the provisions of paragraph 449 of said act, 30 Stat. 193 [U. S. Comp. 
St. 1901, p. 1678], as manufactures of india rubber or of which india 
rubber is the component material of chief value, not specially provided 
for. 

Of the cost of the labor involved in making the product, nine-tenths 
is employed on the cotton braid. The board of gênerai appraisers add- 
ed this cost of labor to the original cost of the braid, and in this way 
reached the conclusion that the cotton was the component material of 
chief value. The importers contend that the value of the labor should 
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be equally apportioned between the india rubber and the cotton braid, 
in which case the india rubber would be the component material of 
chief value. Section 7 of the act, 30 Stat. 205 [U. S. Comp. St. 1901, 
p. 1693], provides that "the value of each component material shall 
be determined by the ascertained value of such material in its condition 
as found in the article." In thèse circumstances I think the board 
correctly apportioned the cost of labor. Counsel for the United States 
contends that in order to give efïect to the words, "whether composed 
in part of india-rubber or otherwise," Congress must be presumed to 
hâve intended herein to include ail braids of textile composition which 
were wholly or in chief value of any vegetable fîber. This contention 
is supported by the opinion of Judge Coxe in Hague v. United States 
(C. C.) 73 Fed. 810. 
The décision of the board of gênerai appraisers is afHrmed. 



SAACKE V. TJNITBD STATES. 

(Circuit Court, S. D. New Tork, May 25, 1900.) 

No. 2,767. 

1. C0STOM8 DuTiBs— Classification— AsPHALTUM Mastic. 

Asphaltum mastic, consistlng of llmestone rock asphalt, which, after 
having been reduced to a powder and had bitumen added to It, bas been 
made Into round cakes weigbing about 55 pounds each, Is dutiable under 
the provision In paragraph 93, Tariff Act 1897, Act July 24, 1897, 30 Stat. 
156, c. 11 [U. 8. Comp. St. 1901, p. 1632], for "asphaltum and bitumen, 
net specially provided for, * * * if dried or otherwise advanced in 
any manner," and not under the provision in the same paragraph for 
"limestone rock asphalt containing not more than flfteen per centum of 
bitumen." 

Appeal by the Importer from a Décision of the Board of United 
States General Appraisers (G. A. 4,149) Affirming the Décision of the 
Collector of Customs at the Port of New York. 

See Wootton v. Magone (C. C.) 54 Fed. 673. 

Albert Comstock, for the importer. 
D. Frank Uoyd, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise is asphaltum 
mastic. It was claimed as dutiable at 50 cents per ton, as "Hmestone 
rock asphalt containing not more than fifteen per centum of bitumen," 
and was assessed for duty as "asphaltum and bitumen, not specially 
provided for, * * * jf dried or otherwise advanced in any man- 
ner," at $3 per ton, under the provisions of paragraph 93 of the tarifï 
act of 1897, Act July 24, 1897, 30 Stat. 156, c. 11 [U. S. Comp. St. 
i9oi,p. 1632]. 

This article contains limestone rock asphalt, which after having been 
reduced to a powder and after having had bitumen added to it, has 
been made into round cakes weighing about 55 pounds each. It is a 
very close question whether thèse cakes do not contain more than 15 
per cent, of bitumen. I think the prépondérance of testimony supports 
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this conclusion. But, in any event, it appears that thèse cakes are 
àsphalt advanced by a process of manufacture and by combinatiou 
with other materials. 
The décision of the board of gênerai appraisers is afïîrmed. 



GABRIEL et al. v. UNITED STATES. 

(Circuit Court, S. D. New York. May 25, 1900.) 

No. 2,765. 

1. CcsTOMS DuTiES— Classification — Asphalt Mastic. 

Asphalt mastic in cakes weighing about 55 pounds eacb, which were 
produced by subjecting limestone rock asphalt to a crushing process 
and mlxing it with bitunjen and certain crude cils, is dutiable under 
the provision in paragraph 93, tariff act of July 24, 1897, 30 Stat. 156, 
c. 11 [U. S. Comp. St. 1901, p. 1632], for "asphaltum and bitumen, not 
specially provlded for, ♦ * * if dried or otherwlse advanced in any 
manner," and not under the provision in section 6 of said act [U. S. 
Comp. St. 1901, p. 16931, for "ail articles manufactured, in whole or in 
part, not provided for." • 

Appeal by the Importers from a Décision of the Board of United 
States General Appraisers (G. A. 4,149) Affirming the Décision of the 
Collector of Customs at the Port of New York. 

W. Wickham Smith, for the importers. 
Charles D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge. The merchandise in question is 
asphalt mastic in cakes, weighing about 55 pounds each, such as was 
considered in Saacke v. United States (C. C.) 122 Fed. 895. The évi- 
dence shows that the merchandise has been ground or crushed, then 
put in kettles, and mixed with bitumen and certain crude oils, until it 
is finaUv made into cakes as aforesaid. The évidence sufîiciently 
shows that the article is aphaltum or asphalt, and by reason of the 
process to which it has been subjected it should fall within the provi- 
sions of paragraph 93 of the act of July 24, 1897, 30 Stat. 156, c. 11 
[U. S. Comp. St. 1901, p. 1632], as "asphaltum and bitumen, * * * 
dried or otherwise advanced in any manner," and it is not as claimed by 
the importers a manufactured unenumerated article, under section 6 of 
said act, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]. 

The décision of the board of gênerai appraisers is affirmed. 
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WING & EVANS V. HARTTJPBB et aL 

(Circuit Court of Appeals, Thlrd Circuit. May 29, 1903.) 

No. 35. 

1. TbUSTBE— DiSQUALIFICATrON TO PUHCHASB TKUST PhOPERTT. 

8o long as the légal tltie to trust property remains in tlie trustée, 
he Is disabled from acqulring that title for Mmself; and wliere one of 
two persons, wtio, as trustées, sold certain stock owned by a corporation, 
several months afterward, but before, the stock liad been transferred 
to the purchaser, bought a portion of it from him, and had the shares 
transferred directly to Mmself, he may be required to account for any 
profit made thereon to the corporation or its ereditors, regardless of the 
good faith of the transaction. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

George E. Shaw, for appellants. 
Boyd Crumrine, for appellees. 

Before GRAY, Circuit Judge, and BRADFORD and McPHER- 
SON, District Judges. 

J. B. McPHERSON, District Judge. This is a suit in equity 
brought by a judgment creditor of the Charleroi Plate Glass Company 
to compel William D. Hartupee and George W. Crouse to account, 
inter alia, for the value of certain shares of stock of the Pittsburgh 
Plate Glass Company. Other questions were also raised in the court 
below, but no other need be considered hère. The facts, which are 
not in dispute, are so clearly stated by the learned circuit judge that 
we reproduce nearly ail his opinion from the report in ii2 Fed. 817 et 
seq. : 

"The purpose of the amended bill Is to charge the défendants George W. 
Crouse and William D. Hartupee, personally, with the plaintifEs' judgment 
against the Charleroi Plate Glass Company. The answers are responsivo 
to, and in déniai of, ail the averments of the amended blU upon which the 
plalntifCs' case rests. The only witnesses eiamined by the plaintiffs were 
the two named défendants, and their testimoiiy sustains the answers. The 
amended bill does not allège that the Charleroi Plate Glass Company was 
insolvent at the tlme It sold Its plant and other property to the Pittsburgh 
Plate Glass Company, or at the time when thèse défendants entered upon 
the service of receivlng and applying the stock and bonds derived from the 
sale. The évidence does not show such Insolvency. To the contrary, it sat- 
isfactorily appears that the comx)any was then entlrely solvent. The sale 
was Toluntary, and made because deemed by the vendor company advan- 
tageous to it. It was the confident and reasonable bellef of ail its direetors 
and stockholders that, after payment of ail its debts, there would remain .i 
large surplus of the considération realized from the sale for distribution 
among the stockholders. In that expectation, thèse défendants undertook 
the discharge of the dutles of their appointment. 

"Their appointment was In this wlse: At a meeting of the board of di- 
reetors of the Charleroi Plate Glass Company held March 26, 1895, the fol- 
lowing resolution was adopted: 

" 'Resolved, that the direetors of this company recommend to its stockhold- 
ers, at their meeting to be held this day, that a resolution be passed, appoint- 
ing George W. Crouse and William D. Hartupee as trustées to receive the 
shares of stock in the Charleroi Plate Glass Company held by each stock- 
holder, and make the proper exchange for the same In shares of the Pitts- 
burgh Plate Glass Company.' 
122 F.— 57 
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"Aecordlngly, at a meeting of the stockholders of the Oharleroi Plate Glass 
Company held the wmft d^yv the follpwi^g:-î;»sol.ution was adopted: 

" 'Resolved, that "the feeommendatlon of the board of dlrectors, suggesting 
that George %. Ctouse and 'William D. Hârttipee be appointêd trustées for 
the transfer of stock, be approved by tlie stockholders, and that the stock- 
holders of the Company be instructed tô place their holding of stock in the 
hands of said trustées, to be- exchanged for thelr proportion of the shates 
of the capital stock of the Pittsbargh Plate- Glass Company after. the. debts 
of the saia Gharlerol Plate^Glass Company are paid, and thàt sald trustées 
shall ^ré each shareholder thelr. trustées' ; receipt for ail stock'idelivered to 
them ofihoiainga in the Cha'rlerol' Pl»te Glass Company, and that each share- 
holder glve i>r«èei? 'receipt to sald itrustees for stock dellvered tothem of the 
Pittsburgh Plate Gl&ss Company.' 

"At thiS'isame meeting of the stockholders the following resolution, also, 
was adopted: 

" 'Resolved, that In ylew of 1;he sale of the property and business of this 
compàny to the Pittsburgh Plate Glasst Company, with thW exception of its 
cash, book accounts, and bills receivable, that the président be, and he is 
hereby, authorized and empowered wlth full authority to close up the affiairs 
of the Company, and make proper distribution of the remaining assets by 
divldends to the stockholders of the company, and that he bé authorized to 
employ suoh assistance as he may deem nepessary in performlng thèse du- 
tles.' 

"George W. Grouse was the président of the Charleroi Plate Glass Co., 
and William D. Hartupee was the secretary of the company. 

"At a meeting of the board of dlrectors of the Charleroi Plate Glass Com- 
pany held on June 6, Ï895, thé following resolution was adopted: , 

" 'Resplved, whereas, the, stockhplders and the dlrectors of this company 
did heretofore appoint GeprgêW. Grouse and W. D. Hartupee trustées to act 
with référencé' to the ej^change of the stock of this company for the stock 
of the Pittsburgh Plate Glass Company, deliVerable to this company in pay- 
ment 6f its property; and whereas, eertlflcates representing the stock of the 
Pittsburgh Plate Glass Company haye been issued and delivered In part, 
and- the residue thereof is reçidy for Issue and delivery upôn performance 
by this company' of certain requirèments respecting title or incumbrances: 
Therefore, resolved, that the officers of this company be, and they are hereby, 
authorized, empowered, and 41rected to transfer upon the books of the Pitts- 
burgh Plate Glass Company to George, W. Grouse and W. D. Hartupee, 
trustées for the Charleroi Plate Glass Company, ail the stock of the Pitts- 
burgh Plate Glass Company due op coming to this company as aforesaid, 
with full authority to said tnustees to assign and transfer the said stock to 
the. various persons entltled thereto through; or under this company, when 
and as sald trustées shall see flt so to do; and said trustées, pending the 
liquidation of the company's afCalrs,: are , authoriised to pledge said stock 
standing in their name to secure any indebtedness that exists or that may 
be hereafter ereated.' 

"Grouse and Hartupee acted under the above-quoted several resolutions 
adopted by the board of; dlrectors and the meeting of stockholders of the 
Charleroi Plate Glass Company. 

"By the terms of the agreement of sale:between the two plate glass com- 
panies, the amount of stock and bonds of the Pittsburgh Plate Glass Com- 
pany deliyerable to the Charleroi Plate Glass Company was as follows, 
namely. Of stock, $580,000 (par. value); of bonds, $441,000. The whole 
thereof came Into the hands of the two named défendants, and the stock 
and bonds were sold by themfrom time.to tlme as they could flnd purchas- 
ers. As sales of stock and bonds were made, they were reported to the treas- 
urer of the Charleroi Plate Glass Company, and the proceeds f ully and sat- 
isfactorily accounted for to and with the company, through its treasurer. 
Thèse sales resulted in a large loss upon the face value of the securities by 
reason of' dépréciation In their market vatae. . The stock realized $324,675. 
The bonds realized $432,180. The entire proceeds WCTe applled by the de- 
fendants.Crouse and Hartupee to the debts. of the Charleroi Plate Glass Com- 
pany. Nothing was distributed to or among any q£ the stockholders. 
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"I am fully satlsfled from the évidence that the défendants Grouse and 
Rartapee sold and disposed of ail the stock and bonds Intrusted to tliem at 
fair and proper sales, and for the very best obtainable priées. The charges 
to the contrary made in the amended bill of complaint are not sustained by 
the proofs. Creuse was the accommodation indorser of ail the outstanding 
notes of the Company about to be mentioned, and obviously it was his iu- 
terest in his own belief to realize the utmost from the assets of the Com- 
pany. That he was diligent and faithful in ail this business is abimdantly 
shown. 

"Was there any misapplication of the fund? The agreement of sale bound 
the Oharleroi Plate Glass Company to convey Its property to the Pittsburgh 
Plate Glass Company by good and sufficient deeds, free and discharged of 
ail liens and incumbrances. Now, at the date of the agreement of sale the 
real estate of the Charleroi Plate Glass Company was incumbered by a mort- 
gage of the Company given to secure corporate bonds to the amount of $500, • 
000, which were ail then outstanding. Of thèse mortgage bonds, $31,000 
had been used previously to pay a debt owlng by the mortgagof company to 
the Charleroi Coal Co., and ail the rest of the bonds were held by varions 
banks as collatéral security for the payment of corporate notes which the 
Charleroi Plate Glass Company had issued. Thèse notes amounted to over 
$700,000, and for the payment of ail of them the mortgage bonds had been 
pledged to the holders of thèse notes. In order to carry out its agreement 
of sale, and to obtain the considération, it was necessary for the Oharleroi 
Plate Glass Company to lift ail thèse mortgage bonds, and bave its mortgage 
satisfied. To accomplîsh this, the board of directors of the Charleroi Plate 
Glass Company passed the above-quoted resolution of June 6, 1895, and, 
acting under the authority thereby conferred, Crouse and Hartupee pledged 
the stock of the Pittsburgh Plate Glass Company to the banks to secure the 
corporate notes held by them, and thus, by arrangement with the banks, 
they were able to lift the pledged mortgage bonds. 

"It is clear to me that the board of directors had lawful power to pass 
the resolution of June 6, 1895, and that Crouse and Hartupee were justified 
in acting under it in the manner in which they did. The company was then 
solvent, and it had not lost the right to control its affairs and dispose of its 
assets. The authority conferred by the resolution of June 6, 1895, upon 
Crouse and Hartupee, as the représentatives of the company, was necessary 
in order to fulflU the company's obligation to its vendee, close the sale of its 
property, and obtain the proceeds of sale. Without the grant and exercise 
of that authority, thèse things could not bave been accomplished. 

"Ail the proceeds which Crouse and Hartupee realized from the bonds and 
stock placed in their hands for disposai, they applied, from time to time as 
received, to the payment of the corporate notes held by the banks, and for 
which the banks also held the pledged collaterals. Of that application the 
plaintiffs hâve no right to complain. Those notes were secured debts, flrst 
by the pledge of the mortgage bonds, and then by the authorized pledge of 
the stock, and they were entitled to préférence. Thèse payments had to be 
made to free the collaterals and enable the représentatives of the company 
to reaUze the fuU proceeds of the sale of its property. What was done was 
entirely satisfactory to, and is not questioned by, the Oharleroi Plate Glass 
Company. For the entire proceeds received by them, and the application 
thereof , Crouse and Hartupee accounted to tne company. The complainants, 
in and by their bill, insist that, by virtue of the resolutions of the board of 
directors and the stockholders, it became the duty of Crouse and Hartupee 
to pay ail the creditors, without distinction or préférence. But as the com- 
pany itself was not so bound, I am not able to see that the resolutions relied 
on imposed any such duty upon Crouse and Hartupee. The rule, of equal 
or pro rata distribution, however, is altogether inapplicable hère, because 
of the mortgage lien, and the resolution of the board of directors authorizing 
the pledge of the stock in order to remove that incumbrance, and thus se- 
cure to the company the fruits of its sale. , , ,î 

"The fund which came to the hands of Crouse and Hartupee proyed to 
be insufflcient to pay in full the corporate notes held by the banks and the 
accnied interest. There remained a balance of $12,000, which Crouse, as 
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accommodation liidotser, had to pay oiit of hls own pocket. This debt to 
CroTise Is u&pald. There are also other tinisecured debts of the company un- 
pald. Thé unpald debts (exclusive of the plalntlfC's judgment) amount to 
about $S7,0GO. 

"I eannot accépt the view urged by the plaintlfEs, that the défendant 
Hartupee Is Uable to account In respect to the stock of the Plttsburgh Plate 
Glass Company he bought from John Pitcalrn under the circumstances about 
to be atated. In the fall of 189T the market value of the stock of that coiu- 

any had fallen to 60 cents on the dollar. There was then in the banda 
of Grouse Unsold $200,000 (face value) of that stock belonging to the Char- 
leroi Plate Glass Company. Pltcairn ' oflf ered for this whole block 55 cents, 
whicl. was flve points above the market priée. Grouse accepted the olïer, 
as the best he could do. The évidence Is convlncing that in this Grouse 
acted -wlth good business judgment and in perfect good faith. In the ^r- 
enmstanees then existing, he was fuUy justifled in making this sale. Tiie 
sale to Plt<airn was made in thé faU of 1897, bu,t the deliveries of the cer- 
tlflcates extended over a cohsiderable period, and were made from time to 
time, as Crouse was able to pay the company's notes and free the pledged 
stock. Pitcairrk bought alfogether for himself. Subsequently he suggested 
to Hartupee, who had become the chiëf engineer of the Plttsburgh Plate 
Glass Company, that it would be well for him to hâve a money interest in 
the Company, and he ofCered to seU Hartupee $50,000 (face value) of hls said 
stock at the same price (55 cents) he (Pitcairn) had pald. Hartupee accepted 
this ofCer, ' and af terwards got that amount of the stock. This transaction 
was honest throughout. It was not contemplated when Pitcairn made hls 
purchase. It originated whoUy with Pitcairn after his purehase. The two 
transactions were entirely independent of each other. Hartupee, as well 
as Pitcairn, acted in perfect good faith. No harm was done thereby to the 
Charlerol Plate Glass Company or Its ereditors. It is, I think, unimportaut 
that this stock was not flrst formally transferred to Pitcalrn, and then by 
hùD to Hartupee, but that the latter, upon orders, got old pledged certificatea 
as they were lifted from the banks. The real transaction was a bona fide 
salfe by Grouse to Pitcairn, and a subséquent and bona flde sale by Pitcalrn 
to Hartupee. I am of the opinion that, upon the proof s, the transaction is 
unlmpeachable by the plaintlfEs." 

It need scarcely be said that the défendant Hartupee could not hâve 
bought this stock directly from himself as trustée, except vi^ith the 
consent of ail persons interested therein^ The équitable ruie that 
màkes such a purchase voidable at the option of the cestui que trust 
is founded upon policy, and does not involve or compel an inquiry 
into the good faith of the transaction. As is well said in the Ameri- 
can note to Fox V. Mackreth, i White & T. Lead. Cas. Eq. (4th Am. 
Ed.) 239, 240: 

"It matters not that there was no fraud contemplated, and no injury done. 
The rule is not Intènded tO' be remédiai of actual wrong, but préventive of 
the posslbility of It. It is ohe of those processes, derived from the System 
of trusts, by which a court of chancery turns parties away from wrong, and 
from the power Of doing wrong, by making their act Instantly Inure in equity 
to rightful purposes. The cases are uniform in declaring that it matters not 
how innocent and bona flde, and free from suggestion of fault, the transac- 
tion may be, * * * nor how harmless or even bénéficiai the Interférence 
of the trustée may hâve béen; * • ♦ the trustée can never, by his own 
act, Bhake otf thé equity of the cestui que. trust to hâve thebéneflt of ail that 
he does in the SCOpe of the trust, and the cestui que trust may corne into 
equity, as of course, and, without the Imputation either of fraud or injury, 
ask for a resale of the property; and whether the property was or was not 
worth more than thé fttmount of the trustee's bid is a matter which is never 
inquired into. ■• * • The sale is set aside, not because there la, but that 
there may not be, ftàud." 
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There are hosts of authorities to support this proposition, but it 
is enough to cite the elaborately considered case of Michoud v. Girod, 
45 U. S. (4 How.) 503, II L. Ed. 1076. 

A slight extension of the rule is sufficient to cover such a case as 
is now presented, and, in our opinion, such an extension is justified 
by the same considérations of policy that moved the courts to lay 
down the rule originally. Where the légal title to the trust property 
still remains in the trustée, so that his duty of care, protection, and 
oversight continues, we think he should be disabled from acquiring 
that title for himself, even although he may hâve agreed to sell it to 
a third person, and by a subséquent contract with such person may 
hâve taken the conveyance of his équitable right. The danger in such 
a transaction difïers Httle in degree from the danger that lurks in a 
sale directly by the trustée to himseîf ; and the uncovering of fraud, 
if fraud there should be, in the formai sale and repurchase, would be 
nearly as difificult in the one case as in the other. Indeed, it might 
be more difHcult, for, supposing fraud to exist, the conspirators would 
be likely to support it by their oaths, and the good faith of the trans- 
action would therefore be sworn to by two false witnesses, instead 
of by only one. The duty of a trustée does not cease when he has 
niade an agreement to sell the trust property. Until the contract 
is executed and the conveyance actually made, his obligation is not 
merely passive and formai, but continues to be active and imperative. 
He must still préserve and care for the trust estate, so that it may 
be forthcoming to answer the agreement ; and he is bound also to be 
vigilant concerning the agreement itself, so that the intending pur- 
chaser may neither évade his own obligations, nor improperly in- 
crease the obligations of the trustée. So long as the agreement is 
executory, there is a necessary and a wholesome relation of hostility 
between the purchaser and the trustée, which should not be dimin- 
ished, but would inevitably disappear altogether, the moment the 
trustée himself became interested in carrying the agreement into ef- 
fect. Suppose the contract had been procured by fraudulent repré- 
sentations on the part of the purchaser, or that, for any other légal 
or équitable reason, the trustée would be not only justified in op- 
posing, but required to oppose, its exécution. Under such circum- 
stances, he would obviously be taking a position antagonistic to his 
duty, if he were permitted to engage his personal interest upon the 
side of the purchaser. Moreover, there are such things as tacit un- 
derstandings, insidious suggestions, hints that are sufficient between 
shrewd and unscrupulous men, that never reach the stage of agree- 
ments, and are yet of potent force and efïect. It is obviously safer 
to disable a trustée from profiting by such undertakings, than to 
expose him to the temptation of misconduct that would be so dififi- 
cult to expose, and to lay upon the cestui que trust a task, which 
would often prove to be impossible, of tracing the hidden course of 
an ingenious plot purposely kept vague and ill defined. 

We do not question the entire honesty of the présent agreements 
of sale and repurchase. The learned judge has found this fact to be 
established, and we accept his finding without reserve; but it is per- 
tinent to point out, as an illustration of the péril involved in permitting 
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such a transaction to stand, that the good faith of the arrangement 
rests solely upon the oath of the défendant Hartupee himself. His 
co-trustee knew nothîng more than he was told by Hartupee about 
the agreement with Pitcairn concerning thèse 700 shares, Pitcairn 
himself was not called to testify, and the bona fides of the transac- 
tion rests, therefore, upon the unsupported testimony of the witness 
who has the deepest interest to assert it. We do not deny that there 
is an appearance of arbitrariness in drawing the line at the passing 
of the légal title, disregarding what may be the real and substantial 
agreement; but as the rule disabling a trustée from dealing with the 
trust property for his own advantage is founded on policy, and not 
upon logic, the mère appearance of ai'bitrariness need not be alarm- 
ing. It is a working rule that is needed — one that is convenient and 
safe to apply — and, after much considération, we think the test that 
has been indicated, namely, whether the légal title has or has not 
passed, should détermine what action a court of equity must take 
when it appears that a trustée has repurchased an interest in the 
trust estate from the person to whom the interest had been sold. 
If the légal title had not yet left the trustée, the contracts between 
the parties having dealt with the équitable title only, the transaction 
is voidable at the option of the cestui que trust, without inquiry into 
its good faith. If the légal title passed, however, and was then recon- 
veyed, the question is one of fairness and good faith, to be inquired 
into in the light of the circumstances of the particular case. 

This view is supported by Parker v. McKenna, L. R. 10 Ch. App. 
96. It is unpecessary to state the complicated facts of that case, but 
the rule that was applied by the Court of Appeal clearly appears in 
the following quotation from the concurring opinion of Lord Justice 
Mellish, on pages 125 and 126: 

"The main question appears to me to dépend upon this — how far a trustée 
or agent for sale is precluded from ; purchasing from his own purchaser the 
property whlch he Is intrusted to sell. In my opinion, as long as the con- 
tract remains executory, and the trustée or agent has power either to enforce 
It or to rescind or alter It — as long as it remains in that state he cannot re- 
purchase the property from his own purchaser, except for the benéfit of his 
principal. It appears to me that thatuecessarily foUows from the established 
rule that he cannot purchase the property on his own account. ïhere may, 
of course, be cases of agents for sale, who, when they hâve once made the 
contract, hâve cônduded their ageney, such as the case of an auctioneer. 
When he has knocked the estate down, and made the written contract, It 
may be said that his ageney has termlnated. I should suppose that even 
in that case the court would look with considérable suspicion on a repur- 
chase by such an agent as an auctioneer from the person to whom he sold 
the estate, because it would always be extremely difflcult to flnd ont whether 
there had not been some previous concert and understanding between them. 
But this is not the case before us. In the case before us it is quite clear 
that, up to the time when the shares were actually registered in the names 
of bona flde purchasers from Stock, the directors had full power, on behalf 
of the Company, either to enforce the contract against Stock, or to déclina 
to enforce it, or they had power to modify it." 

Another case in point is Cook v. Berlin Woolen Co., 43 Wis. 433. 
The facts in that case were briefly thèse : The directors of a corpora- 
tion made an agreement to sell the corporate property to the super- 
intendent. After this agreement had been signed, but before the 
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property was actually conveyed, two of the directors, by an agree- 
ment with the superintendent, acquired an interest in the proposed 
sale. It appeared in évidence, and the court found as facts, that the 
stockholders had duly authorized the sale; that, when the agreement 
to sell was made with the superintendent, there was no contract or 
understanding with the two directors that they should at any time 
thereafter acquire an interest in the property; that the sale to the 
superintendent was made in good faith, with no intent to defraud the 
stockholders ; and that the price at which the property was sold was 
fair and adéquate. In the court below the question of good faith was 
the determining feature, and, the fairness of the transaction having 
been determined in favor of the directors, the court sustained the sale. 
The Suprême Court of Wisconsin, however, reversed this judgment; 
and, in the course of his opinion, the Chief Justice made the following 
remarks: 

"But the counsel of the respondents contëncl, as already stated, that, when 
the conveyance in thls case was made, the transaction was not really in fleri; 
that the sale was virtually complète by the esecutory contract; that the con- 
tract operated to vest the équitable estate in the superintendent, and to 
divest the corporation of the bénéficiai Interest, leaving in It the mère légal 
title for the use of the purcbaser absolutely, subject to présent conveyance; 
that the duty of the directors to convey was merely mlnlsterial in character, in- 
volving no control over any interest of the corporation; and that thesrefore 
the directors could properly purchase from the superintendent, and oMcially 
direct the exécution of a conveyance by the corporation to the superintendent 
and themselves; and the leamed counsel cited authorities sustaining the 
principle on whlch the proposition rests. Parker v, MeKenna, L. R. 10 Oh, 
App. 96; Silverthorn v. McKlnster, 12 Pa. 6T. 

"Thls Is treading upon dangerous ground. Such a rule may be compara- 
tively safe when, as In Silverthorn v. McKlnster, there Is an interval of years 
between the purchase from the trustée and the purchase by the trustée, with 
no appearance of interest of the trustée In the meantime. But when the 
trustee's purchase from his grantee foUows closely on the executory sale of 
the trust estate — almost contemporaneously, as in this case — such a rule 
might well operate to protect collusive sales of trustées to third persons for 
their own benefit. The court would be disposed to adopt such a rule with 
great reluctance, or, adopting it, to administer It with apprehensive and 
jealous caution. It is strlctly in violation of the gênerai rule that one 
charged with a trust cannot be both vendor and purcbaser; that a trustée 
cannot purchase from his cestui que trust. Such a transaction is essentially 
suspicions, essentially dangerous. * * • In thls case, when the directors 
joined the superintendent in his purchase, the contract remained executory; 
and the board of directors had power — indeed, were charged with a duty — 
on behalf of the corporation, in proper circumstances, to enforce the contract 
against the superintendent, or to décline to enforce it, or to alter it, or to 
rescind it, as might be for the interest of the corporation. It will not do to 
say that there was in fact no controversy — no question of enforeing or alter- 
ing or rescinding the contract. There might hâve been. The reports abound 
in controversies arising upon such executory contracts. And the principle 
is independent of the fact, as shown by Parker v. McKenna. It is because 
such questions might arise, not because they do arise, that the rule is so 
cautiously guarded, dangerous as it is with ail caution." 

In Silverthorn v. McKlnster, supra, there were exceptional cir- 
cumstances. The land in controversy was sold by paroi in 1813 or 
1814 by the executors of a décèdent, and the purcbaser went imme- 
diately into possession, made repairs and improvements, and erected 
a building upon the property. Five or six years afterward he sold 
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his. intérêt, ^^So by parp}, tpone içf the executors, and dejiyçred pos- 
session. ThiSj w^S;;mr 1819 or 1820, ^nd the executpr retaïned pos- 
session unçhallenged untiJiJiis death, ïn 1846, a.nd; net until 1849 
was the transaçtipn attacked in the courts. , In Païnter v. Henderson, 
7 Pa. 48, thje légal title had passed, and was reconveyed 10 montlis 
afterward; there being no évidence that the trustée )iad any partici- 
pation in tbe sale tg the purchaser. ; The second o{ .thèse cases is 
obviously ;not in point,; and the firetniay well stand dpon its owii 
factSi Sq, ,also, ; may-i thcvsimilar case pf Wortnjan y. Skinner, i 
Beasl..,(i2 NjJ. Eq.) 358, >vhere an administrator sold lànd in- 1825, 
by virtu^îof an order lOf ,the prphans' court, to persons açting as 
agents for the heirs. No deed yvas made, the purchase money was 
npt paid, and, the property being in very, poor condition and bringing 
little to thè estate, the administrator bought tlje property from the 
agents in 1829, and deeds were thereupon executed. The adminis- 
trator -went immediately into possession, but his title was not at- 
tacked until 1848— -nëarly 20 years thereaîter. 

No other relevant case has been cited, and none has beén disclosed 
by our own investigation. On principle, however, even in the ab- 
sence of àuthbrity, wè should be çontfent to put the décision on the 
grpund already indicàted. , Certainly thé protection of trust property 
from the danger of attack by its appointed guardian should be of 
high concern -to a court of equity, and there should be no hésitation 
in laying down such rules as shall reduce the danger to a minimum. 
So far as the défendant! Grouse is concçrned, we do npt understand 
that his liability to account has been seriously urged. But, in our 
opinion, his co-trustee, the défendant Hartupee, is bound to account 
in this prbçeeding for the profits Upon the transaction âlready de- 
scribed, at least to an amount which will suffice to discharge the 
claim of the plaintifïs under their judgment against the Charleroi 
Plate Glass Company. 

The decree of the circnit court must therefore be reversed, with 
costs to the appellants, and the case remanded, with instructions 
to enter a decree in accordance with this opinion. 



UNITED STATES v. NATIONAL SUBETY CO. OF KANSAS CITY, MO. 

(Circuit Court of Appeals, SixtB Circuit. May 26, 1903.) 

No. 1,161. 

1. Internal Revenue— DistiiiIjEb's Çond— Liability of Buketies. 

A (iistiller's officiai or annual bond, given pursuant to Rev. St. § 3260 
[U. S. Oomp. St. 1901, p. 2114], and eonditioned that he "shall faithfully 
comply with ail the provisions of law relating to the dutles and business 
of distillers," binds, the sureties for the payment of the tax on ail spirits 
distlUed during its terni, which is one of the duties of the distiller, and 
which tax becomes a debt due to the United States :^rom the time the 
spirits are manufactured, due and, payable at onqe on their removal. 
unless they are entered for deposît lii warehouse; nor are the sureties 
relievpd from such liability by the exécution of a warehouslng bond given 
pursuant: to section 3293 [page 2133] to secure delày in payment of tlie 
tax, which does not extinguish the debt, nor becqme a substitute for 
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tbe original bond wlth respect to such splrits, but Is an additlonal or 
cumulative securlty required under the scheme of the revenue l&w 
because of the additlonal rlsk ineldental to the long time given the 
distiller In such case before he is required to remove the spirlts and 
pay the tax. 

In Error to the District Court of the United States for the Western 
District of Kentucky. 

This suit was brought by the United States on two ordinary aiinual dis- 
tillers' bonds, executed by Wilson Howard, vrith the défendant in error as 
surety thereon, one in 1896, and the other in 1897, and exactly similar in 
form and efCeet. The questions now presented for détermination arise under 
a second amended pétition in the cause. 

The action was for the collection of certain spécial deficiency assessments 
made by the commlssioner of internai revenue, and also for the amount of 
the tax on a specified number of gallons of spirits manufactured or distilled 
by said Howard during the term covered by the bonds, and subsequently 
deposited in a warehouse, and a warehousing bond executed to secure pay- 
ment of the tax due thereon. 

The suit was against the défendant in error alone, Wilson Howard having 
died before the institution of the suit. The amount claimed on aocount 
of spécial deficiency assessments was paid or judgment taken without contest 
in the court below, and recovery for the tax on the quantity of spirits de- 
posited in the warehouse was resisted on the ground that a warehousing 
bond had been executed and accepted to secure payment of that tax, in 
conséquence of which the contention Is that the défendant surety company 
was not liable for such tax. 

A reply to the defendant's answer was filed on behalf of the United 
States, setting forth that judgment had been obtained npon the ware- 
housing bond, and exécution duly and promptly issued thereon and returned 
nulla bona. The reply further averred that the surety on the warehousing 
bond was insolvent, and that since the exécution of those bonds Wilson 
Howard had died, leavlng no property whatever, and that hls estate was 
insolvent. To this reply a demurrer by the défendant was sustalned by the 
court, and the suit dismissed (112 Fed. 336), and to revlew that judgment writ 
of error was duly sued out and the case brought to this court. 

R. D. Hill, for the United States. 
Robert T. Hough, for défendant in error. 

Before SEVERENS and RICHARDS, Circuit Judges, and 
CLARK, District Judge. 

CLARK, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The distiller's bond on which the suit was brought was executed 
under the section 3260 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, p. 21 14], as amended by the act of 1894, Act 
Aug. 27, 1894, c. 349, § 67 [U. S. Comp. St. 1901, p. 2117], which, 
so far as its provisions directly afïect the matter now under considéra- 
tion, is as follows : 

"Every person intending to commence or to continue the business of a 
distiller shall, on liling wlth the collector hls notice of such intention, and 
before proceeding wlth such business, and on the flrst day of May of eaeh 
succeeding year, exécute a bond in the form prescribed by the commlssioner 
of internai revenue, conditioned that he shall faithfully comply wlth ail 
the provisions of law relating to the duties and business of distillers, and 
shall pay ail penalties Incurred or fines imposed on hlm for a violation of 
any of the sald provisions; and that he shall not suffer the lot or tract of 
land on which the distillery stands, or any part thereof, or any of the dis- 
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tilllng apparatus, to be incumbered by mortgage, jndgment, or other lien, 
durlng. the time In which he ehall carry on :Sald business. Sald bond shall 
be with at léast two stiretles; appMved by tbe oollector of the district, and 
for a pénal sum not less tMan the amount of tax on the spirits tbat can be 
distilled in his distlllery during a period of flfteen days. But in no case 
shall the bond exceed the sum of one hundred thousand dollars." 

After reciting that Wilson Howard was engaged, and intended to 
be engaged, in the business of a distiller, the cpnditioh of the bond, 
so far as thàt need be giyen, is : 

"Now, therefore, if the said Wilson Howard shall, In ail respects, falthfuUy 
comply with ail the provisions of law In relation to the duties and business 
of distillers, and shall pay ail penalties Incurred or fines imposed on him 
for a violation of any of the said provisions, and has not sufiCered and shall 
not sufifer the lot or tract of land on which the distillery stands, or any part 
thereof, on any of the distlUing apparatus, to be incumbered by mortgage, 
judgment, or other lien, during the time in which he has and shall carry on 
said business, then this obligation shall be void; otherwise it shall remain 
in full force." 

The \varehousing bonds were executed pursuant to. section 3293 
of the Revised Statutes [Û. S. Comp. St. 1901, p. 2133]. In rela- 
tion to the tax imposed on spirits it was enacted in section 48 of the 
act of August 27, 1894,0. 349, 28 Stat. 563 [U. S. Comp. St. 1901, 
p. 21 10] : 

"That the tax herein Imposed shall be pald by the distiller of the spirits, 
on or before their removal from the distillery or place ofstorage, except in 
case the removal therefrom without payment of tax is authorized by law; 
and (upon spirits lawfuUy depqsited in any distillery warehouse, or other 
bonded warehouse, establishçd under internai revenue laws) within elght 
years from the date of the original entry for deposit In any distillery ware- 
house, or from the date of original gauge of fruit brandy deposited in special- 
bonded warehouse, except In case of withdrawal therefrom without payment 
of tax as authorized by law." 

It has been suggésted, rather thân argued, that since the enact- 
ment of the law establishing bonded warehouses, and authorizing 
delay in payment of taxes due on spirits, upon the exeicution of a 
warehousing bond the sureties on the original officiai bond of the 
distiller are not liable for the tax secured by the warehousing bond. 

We do not think, however, it requires discussion to show that the 
payment of the tax imposed on distilled spirits is the duty of the 
distiller under the law for which the surety on the distiller's bond 
would be liable up to the time when the warehousing bond is exe- 
cuted. It must be truè, vfç think, that the surety on the distiller's 
bond is liable for the tax' oïl spirits manufactured or produced in 
the event no warehoûsingf bond is given. The case of Hart v. U. S., 
95 U. S. 316, 24 L. Ed. 479, must be regarded as authority for the 
propositioft that the surety would be liable for the tax under the cir- 
cumstances just stated. It will also be observed, from the statement 
of facts found in that case, that the taxes aSsessed against the distiller, 
and sued for, were assessed against him on spirits which had been 
distilled and deposited in a bonded warehouse, and one of the dé- 
fenses rested on the ground that the coUector of internai revenue for 
that particular district had permitted a quantity of the spirits, more 
than suificient to pay the taxes, to be removed from the bonded ware- 
house without the knowledge or consent of the sureties. Whethèr or 
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not the usual warehousing bond was demanded and executed does 
not appear from the statement of the case. The défense was over- 
ruled, and it was adjudged that the sureties on the distiller's original 
or officiai bond were liable for the tax, and final judgment was ren- 
dered accordingly. 

In the case of the United States v. Bicket et al., 24 Fed. Cas. No. 
14,590, the action was against the distiller and the sureties on his offi- 
ciai distiller's bond, and conditioned, in the very language of section 
3260, for the performance of ail the duties prescribed by law in rela- 
tion to the duties and business of a distiller, and the breach of the 
bond averred in the déclaration was that the distiller "did not faithfully 
observe ail the provisions of the law in regard to the duty of the 
distiller, in that he did not pay the tax which accrued against said 
distillery and upon the high wines manufactured by him therein," 
and the .sureties were adjudged responsible on the bond for the tax 
thus accrued. 

In the case of the United States v. Rindskopf, 105 U. S. 418, 26 
L. Ed. 1131, the suit was again upon a distiller's bond, and the breach 
assigned was the nonpayment of the tax due on a specified number 
of gallons of spirits alleged to hâve been distilled at the distillery 
between certain dates, and final judgment was had in favor of the 
government against the principal and sureties upon the bond. 

In view of thèse and other cases which niight be cited, we think 
it is not open to question that the payment of the tax imposed upon 
spirits distilled during the period of the bond is a duty the perform- 
ance of which is secured by the bond, and for a failure to discharge 
which the sureties are responsible; and it only remains to consider 
whether or not this bond is extinguished, or the sureties released, 
in conséquence of the exécution of a warehousing bond, when that 
is donc pursuant to section 3296, which authorizes this to be done 
as part of the gênerai scheme for the collection of taxes provided 
in the revenue laws. 

We hâve referred to the original bond of the distiller as his officiai 
bond, for it was so characterized in the case of the United States v. 
Singer, 15 Wall, m, 21 L. Ed. 4g, and throughout the opinion re- 
ferred to as "the officiai bond of the distillers and their sureties," 
although it is quite évident, in view of the nature of the subject, that 
such a bond is, in some respects, distinguishable from the ordinary 
officiai bond required of civil officers. 

The question with which we now deal is whether or not the lia- 
bility of the surety was extinguished by the exécution of the ware- 
housing bond. The law under which this bond was executed in order 
to obtain delay in payment of the taxes was, of course, in force at the 
time of the exécution of the bond in question, and constituted a well- 
known part of the revenue scheme upon the subject. It is a familiar 
principle that sureties, when executing a bond, are presumed to know 
the law and to contract with référence to ail of its provisions, which 
are, by construction, read into the contract, so far as they are mate- 
rial. This is true not only in regard to duties imposed by law in 
force at the time of the exécution of the bond, but also with référ- 
ence to duties subsequently imposed by législative authority. 
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For example, in the case of the IJnited States v. Powell, 14 Wall. 
493, 20 L. Ed. ^26, the facts were that the distiller had executed two 
bonds, and the action was upon both bonds, conditioned alike and 
in almost the very words of section 3260, and the action was against 
the distiller and the sureties upon both bonds. Subséquent to the 
exécution of the first bond, and during the period of its term, Congress 
passed a resolution providing that : 

"The proprletors of ail Internai revenue bonded warehonses shall reimburse 
the United States the expenses and salary of ail store-keepers or other offl- 
cera in charge of such warehouse." 

The sureties, by plea, set up as a défense against recovery on the 
first bond that at the date of exécution of said bond the government 
was, by law, bound to pay the storekeepers, and that the joint resolu- 
tion of Congress could not increase the responsibility of the sureties 
after the date of exécution of the bond. This défense was over- 
ruled, and it was adjudged that the sureties were liable for the per- 
formance pf this additional duty to pay the expenses and salary of the 
storekeepers put in charge of the warehouse by the government. 
Mr. Justice Clifïord, delivering the opinion of the court, said : 

"Stronger language to signlfy an intention to stipulate that the prlncipals 
in the bond should comply with duties subsequently imposed by law in re- 
lation to the business of a distiller could not well be employed, as the lan- 
guage of the bond is that they shall faithf uUy comply with ail the provisions 
of law in relation to the dutiès and business of distillers, knowing, as ail the 
obligora did,- that Congress might at any time enact new provisions imposing 
new duties, or vary those already imposed. * » ♦ Bonds in such cases, 
as well as in cases like the one before the court, are required to secure the 
faithful discharge of the duties ordlnarily imposed upon the principal obll- 
gor, without référence to the time when the law was passed Imposing the 
duty; and where, as in this case, the language of the bond is sufflciently 
comprehênsiye to embrace duties subsequently imposed, of a eharacter cor- 
responding with those required at the date of the bond, the construction 
which gives a prospective as well as a rétrospective opération to the con- 
dition of the bond may well be adopted as both reasonable and just to ail 
concemed." 

In the closely related subject of revenue derived from customs 
duties, it is a well-settled principle under the customs duties acts of 
Congress that the right to duties accrues by the importation with 
the intent to unlade, and immediately upon the importation the duties 
become a personal charge and a personal debt against the importer, 
and a bond subsequently ta,ken at the customs house to secure pay- 
ment of thèse duties by the importer is not an extinguishment of the 
debt, but is merely collatéral security for its payment. United States 
V. Lyman, 'F.:C. No. 15,647, i Mason, 482. 

The opinion in this case was by Mr. Justice Story, and, as might 
be expected, is exhaustive and instructive. Under the revenue act it 
was provided that the duties due from the importer "shall be paid or 
secured to be paid by bond." It was at the option of the importer 
to pay the duties, and at once take the goods imported, or to deposit 
such goods and secure their payment by bond, just as a distiller 
may pay the tax due on the distilled product, Or deposit the same 
in a warehouse and secure delay in the payment by the exécution of 
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bond. In relation to the effect of such a bond executèd under the 
customs duties act, Mr. Justice Story in the case referred to said : 

"But I am prepared to go yet farther, and to hold that a bond glven under 
the revenue act of 1799 [Act March 2, 1799, e. 22, § 62, 1 Stat. 673], by the 
importer himself, and a fortiori by a third person (If légal), would not extin- 
guish the original debt created by the act of Importation. I admit the doc- 
trine that in gênerai a higher security taken from the debtor himself extin- 
guishes the original contract. But this proceeds upon a presumption of law 
that It Is taken in satisfaction of the original debt; for, if it appear other- 
wise upon the face of the security, it will not operate as an extinguishment. 
Thus, a bond of the debtor, with sureties, or a mortgage, may be taken as 
collatéral security for the payment of a promissory note, and In such case 
it certainly does not extinguish the demand on the note. My opinion, there- 
lore, that a bond taken under the revenue act of 1799 is not an extinguish- 
ment of the debt accruing by the importation of the goods is founded, not 
upon the notion that the debts are of the same nature and dignity, but upon 
the intent and language of the statute iself. It provides that within fifteen 
days after the arrivai of the goods the importer may enter the goods, pay 
the duties at once, or give bond, with suiHcient sureties, to secure the pay- 
ment of the duties at a future period; or otherwise the goods are to be de- 
posited in the stores of the government, as a security for such payment. 
* * * And throughout the -whole act the bond is uniformly termed a bond 
to secure the duties, and not a bond in payment of the duties. If, therefore, 
the statute Intended the bond as a mère security for the duties (and this 
intention is proved irresistibly to my mind) there is an end to the whole 
question; for in no case' can a higher security operate an extinguishment 
agalnst the plain import of the statute under whieh it is taken." 

It is to be kept in mind that the revenue laws, in relation to bonds 
required as well as in other respects, are not to be regarded as pénal, 
and therefore to be strictly construed, but as remédiai, and to be 
liberally construed, in order to give full effect to the purposes of their 
enactment. United States v. Hodson, lo Wall. 406, 19 L. Ed. 937; 
United States v. Stowell, 133 U. S. i, 10 Sup. Ct. 244, 33 h. Ed. 555. 

It has been said again and again in the adjudged cases that the tax 
on distilled spirits attaches as soon as the spirits come into existence, 
and it is plainly évident, as we hâve seen, that the surety on a dis- 
tiller's bond is liable for this tax, which it is a duty, under the law, 
of the distiller to pay, unless that duty or obligation to pay, or debt, 
as it is otherwise called, is extinguished by the exécution of a ware- 
hotising bond, when such bond is executèd instead of immédiate pay- 
ment, in order to obtain delay in the payment of the taxes by storing 
the distilled spirits in a bonded warehouse, as may be done under the 
act. The distiller's officiai bond is required; the tax is made a lien 
on the distilled spirits and certain other property of the distiller ; and, 
in the event delay in payment is desired, the additional warehousing 
bond is required — ail pursuant to the manifest purpose of Congress 
to make certain that the government will receive the tax imposed, 
so far as full législation upon the subject can accomplish that purpose. 

In view of this purpose, the reasonable construction is that the dis- 
tiller's bond was required to be executèd in broad terms, which im- 
posed upon the distiller and his surety the obligation to discharge 
every duty resting upon the distiller under the law, including the duty 
to pay the tax on distilled spirits, and that the warehousing bond 
required, in order that the distiller may obtain delay in the payment 
of this debt, is required pursuant to this purpose, as additional se- 



910 122 FEDERAL REPORTER. ' ' i 

curity, and the exécution of the warehousing bond was not intended 
to extinguish the liability of the distiller or his surety on the first bond. 

Congress, in providing for the somewhat extended delay, covering 
years, during which the tax might be paid on spirits thus deposited 
in a warehouse, could not hâve been unniindful of the lesson of com- 
mon expérience, that in conséquence of death and business reverses 
during such a period of time the officiai distiller's bond might be- 
come worthless as security, juist as happened in regard to the ware- 
housing bond executed to sécure the taX now in question. It was 
but the suggestion of conimôn business prudence, when delay was 
granted in the interest of the distiller, to do so only upon condition 
of his giving security for the tax in addition to that which already 
éxisted under the duty to pay the tax immediately, and the require- 
ment of cumulative security, by additional bond, affords no just 
groimd for the contention that Congress thereby manifested any in- 
tention to extinguish the liability, or release the obligors, either 
principal or surety, under the original bond. And the gênerai rule is 
that a later statute will not be held to disturb the provisions of a 
former law by implication, when there is not a clear repugnancy. 

The proposition is thait the second bond was not successive, but 
cumulative; that the first bond continued in force as a security for 
the discharge of the duty, as at fîrst contemplated ; and that the addi- 
tional or warehousing bond was intended as additional security for 
the discharge of a specifically named one of the duties covered by the 
first bond. 

Mr. Justice Gray, speakirig for the court, in the case of United 
States V. Witten, 143 U. S. 78, 12 Sup. Ct. 372, 36 L,. Ed. 81, said: 

"The deposlt of the spirits In thé warehouse was solely for the benefit 
of the distiller, and to enable hlm to give bond for thè payment of the tax 
on the spirits, instead of paying the tax at once. The government assumed 
no responsibillty to him for thelr safe-keeping. If he was not satisfied witli 
the security oiC the warehouse, he had only to take any measure, consistent 
with the access and supervision of the revenue offlcers, to make it more 
secure, or else to pay the tax and remove the spirits." 

The statutes upon this subject provide a complète plan, or scheme, 
for the collection of the tax imposed on distilled spirits, and the con- 
struction of them which we hâve thus indicated is in accordance with 
a construction given to them in their practical administration by the 
Treasury Department, as will appear from Treasury Décisions (1899), 
vol. I, No. 20,920, in the matter of warehousing and distillers' bonds. 
The construction by that department was and is that suit can be main- 
tained on the distiller's bond to recover the tax on spirits when the 
principal and surety on thè warehousing bond are insolvent. The 
view is also expressed that the remedy on the warehousing bond 
should be exhausted before resort is had tO the distiller's bond. 

The construction of a revenue statute by the Treasury Depart- 
ment, "though not controUing, is not without weight, and is entitled 
to respectfur considération." Smythe v. Fiske, 23 Wall. 382, 23 L. 
Ed. 47. The weight of a contemporaneous construction of a statute 
which admits of doubt, by those charged with its exécution, has been 
recognized and- declared in many cases. United States v. Johnston, 
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124 U. S..?36, 8 Sup. Ct. 446, 31 L. pd. 389; United States v. Fin- 
nell, 185 U. S. 236, 22 Sup. Ct. 633, 46 L. Ed. 890; Pennoyer v. 
McConnaughy, 140 U. S. 23, 11 Sup. Ct. 699, 35 L. Ed. 363. We 
think the construction of tlie revenue laws thus indicated is sound in 
principle, and supported by well-considered cases, which furnish a 
close analogy. We conclude that the United States was entitled to 
judgment for such taxes as accrued upon the spirits manufactured 
by the distiller during the period of his ofïïcial bond, and that there 
was error in the ruling and judgment of the court below. 

The judgment of that court is accordingly reversed and the case re- 
manded for further proceedings not inconsistent with the opinion of 
this court. 



WHITE V. WARBTJRTON et al. 

(Circuit Court of Appeals, Ninth Circuit May 18, 1903.) 

No. 906. 

1. FEDERAI, COUHT8— FOLLOWING StATE DECISIONS— ApPLICATIOIT OF StATE 

Statuts. 

A judgment of the .Suprême Court of a state in an action by an ad- 
mlnistrator de bonis non to recover a lot, determlnlng that, under the 
statutes of the state, such lot never came within the control or disposi- 
tion of such administrator, but was fully adminlstered upon by his 
predecessor, is concluslve agalnst the rlght of his assignée to subject such 
lot to a lien In a subséquent action in a fédéral court. 

Appeal from the Circuit Court of the United States for the Western 
Division of the District of Washington. 

Jesse Thomas, for appellant. 
S. Warburton, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellant brought this suit in the court 
below as the assignée of an administrator de bonis non ofthe estate 
of Sophia D. Bacon, deceased. The object of the suit was the estab- 
lishment of an équitable lien upon a certain lot of land situated in the 
city of Taco'ma, state of Washington, which was community property 
of Sophia D. Bacon and her husband, E. G. Bacon. The case shows 
that Mrs. Bacon died in the year 1880, leaving surviving her hus- 
band, E. G. Bacon, and three children-^two by a former rnarriage, 
namely, AmeHa and Matilda Barmeyer, aged, respectively, 15 and 16 
years, and one, Ellen T. Bacon, 5 years old, the issue of her rnar- 
riage with E. G. Bacon. The latter, after the death of, his wife, 
continued in the possession of the property with the children, and, 
notwithstanding he did not question their right to one-half of the 
property, he coUected ail the rents, issues, and profits thereof, and 

If 1. State laws as rules of décision in fgderal courts, see notes to Griffln v. 
Overman Wheel Co., 9 C. C. A. 548; Wllson y. Perrin, 11 O. 0. A. 71; Hill 
V. Hlte. 29 C. C. A. 553. 

See Courts, vol. 13, Cent. Dig. § 957. 



f)12 122 FBDEHAli' REPÔRTBK. 

approprîâted tlie salue to his own usé. But in Apfil, 1893, nearly 13 
years aft«r ;hiâ wife's death, heifiled a' pétition in the supérior court 
of Piercé, couhty, Wàsh., for lettefs ôf administration upon the estate 
of his decèàsed wîfe, which letters were issued to him on the 2ist day 
of that month, and, having qualified âé' such administrator, he caused 
the statutory notice to creditôrs to bè pubHshed for the required time, 
but no daims were presented tp thé àdministrator or to the court 
against the éstatè within the yeàr preseribed by the state of Wash- 
ington for the présentation of clâittiâ. Notwithstaiïding the fact that 
the lot in question was inventoried as theprôperty of the estate to be 
administered, E. G. Bacon continued to collect thé rents, issues, and 
profits of the property, and to appropriate them to his own use. He 
became financially embarrassed, and in February, 1895, without référ- 
ence to the probate proceedings in the matter of the estate of his 
wife, which continued, as they had been, unreported and unsettled, 
he undertook to convey the lot in question to his daughter Elleii ; 
and at the samé time she executéd a déclaration of trust, reciting 
that she held the title thereto in trust^ — one-third for herself and one- 
third for each of her two sisters. On the 8th day of April, 1895, 
the respondent Stàriton Warburton obtained a money judgment 
against E. G. Bacon in the supérior court, of Pierce county, and 
caused exécution to be issued thereon, and the interest of E. G. Ba- 
con in the property in question to be leviéd upon and sold, at which 
sale Warburton bècame the purchasçr. The sale was had on the 
2d day of March, 1896, was afterwards confirmed by the court, and a 
sherifï's deed issued to the purchaser May 4, 1897. Between the 
time of the confirmation of the sale and the issuance of the sherifï's 
deed, E. G. Bacon died intestate. Warburton thereafter purchased 
the interest of one of the heirs of Mrs. Bacon, and some time Jn 1897 
began an action to quiet title in himself against ail of her heirs ; 
making them parties défendant, and alleging that he was the owner 
in fee simple of the whole of the property. Issue was taken on the 
allégations' of hig coraplaint, and trial had upon an agreed state- 
ment of facts, from, which the court found, as conclusions of law, 
that Warburton was the owher and entitled to the possession of an 
undivided two-thirds interest in the lot, and thàt one of the heirs,. 
Matildâ B. White (she having purchased the interest of the other 
heir), was the owner ànd entitled tO the possession of the remaining 
one-third, and entered a decree accordingly. Warburton thereupon 
appealed to the Suprême Court ofthe state of Washington from that 
part, qf the decree which adjudged Matilda B. White to be the owner 
of a^n undivided one-third of the lot, which decree was on such appeal 
affirmed (Warburton v. White, iSWa^h. 511, 52 Pac. 233, 532), and 
the case thereupon taken by writ pi error to the Suprême Court of 
the liJhited Statçs, where the judgment of the Suprême Court of the 
staté- of Washingtpn was afïirmed (Warburton v. White, 176 U. S. 
484, 20 Sup. Ct. 404; 44 L. Ed; 5'55). 

, On the 4th,d?'y of March, 1898, , one Griffîn was, upon pétition 
therefor, appointed by the proliate court of Pierce county àdminis- 
trator de bonis non of the estate of Mrs. Bacon, and on the loth of 
that month brought an action to recover the possession of the undi- 
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vided two-thîrds of the lot, which the judgment in the case of War- 
burton v. White, above mentioned, had awarded to Warburton, to- 
gether with its reasonable rental value from the death of E. G. Bacon. 
In addition to the allégation that no claims against the estate of Mrs. 
Bacon were presented to the administrator of the estate, the answer 
of Warburton to the complaint of the administrator de bonis non 
expressly alleged that there were no debts or claims of any character 
existing against that estate, and "that after the time had elapsed in 
which creditors might file any claim against the estate of Sophia D. 
Bacon, as above set forth, said probate proceedings were abandoned 
and discontinued by agreement and understanding by and between 
the administrator, said E. G. Bacon," and the heirs of said estate, and 
the heirs thereupon took possession of the property. The case of 
Grifïîn v. Warburton was taken to the Suprême Court of the state 
of Washington, and is reported in 23 Wash. 231, 62 Pac. 765, the 
opinion in which is made a part of the record in the présent case, 
and from which a number of the facts above stated are taken. In 
disposing of the appeal there, the court said, among other things ; 

"Whether or not Mrs. Bacon died seised of any property other tban the 
property above descrihed [the lot in question hère] does not appear from the 
record, nor does it appear what représentations were made to the superior 
court which induced it to appoint an administrator de bonis non, nor whether 
such administrator was appointed upon or without notice to the défendants 
and the other parties in possession of the real property. Upon the facts 
shown by the record, it Is apparent that, so far as this real property is 
coneemed, there is no necessity for further administration upon it, or for the 
appolntment of an administrator de bonis non. The causes which usually 
require the intervention of the probate court are nonexistent. There are no 
claims of creditors for which it can be held llable. If any ever existed, they 
were concluslvely barred, whether absolute or contingent, by the failure to 
présent them within the year allowed by the statute for the présentation 
of claims after the first publication of the notice to creditors. Barto v. 
Stewart, 21 Wash. 605, 59 Pac. 480. There Is no necessity for a decree of 
the probate court to détermine the right of succession to the property. The 
agreement of the interested parties, and the judgment in the case of "War- 
burton V. White, aflirmed by this court, and since the commencement of this 
action reafflrmed by the Suprême Court of the United States, concluslvely 
establish, as between the heirs and the successors in interest to the heirs, 
this right of succession; and, should the administrator de bonis non be 
allowed to administer upon the property, it must, if not disposed of to pay 
the expenses of such administration, be dlstrlbuted in accordance with the 
decree entered in that case. There is no necessity for a decree or order of 
distribution of the probate court in order to pass title to the real property 
from the ancestor to the helr." 

After referring to various provisions of the statutes of Washington, 
and to various authorities, the court, in the case of Grifïin v. War- 
burton, continued: 

"Applying thèse prlnciples to the case In hand, it Is clear to our minds that 
this real property was fuUy administered upon by the first administrator, 
and was not a part of the estate of Sophia T>. Bacon, deceased, remaining 
unadministered at the time of the appointment of the administrator de bonis 
non. As such, it was not ihcluded within the letters of administration issued 
to him. By the express tenus bf the statute, an administrator de bonis non 
is appointed to administer upon 'the goods remaining unadmlnlstered,' and 
he has no warrant to disturb the lawful acts of the administrator whom he 
succeeds." 

122 F.— 58 
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Hère was a distinct adjudication by the 3upreme Court ofthestate 
of Washington that, tinder tfae statutes ci that state and the prin- 
ciples of law properly appliçaWe thereto, the lot in question in the 
présent suit never came withio the control or disposition of the ad- 
ministrator de bonis non^ under whom alone the appellant in the 
présent suit daims. That adjudication of the state court is, of course, 
binding upon us, and is, as was,,.properly held by the court below, con- 
clusive ôf the controversy. 

The judgment is afïirmed. 



FAEMER9' LOAN & TRUST CQ. T. LAKE ST. ELEVATBD R. CO. et al.* 

LAKE STREET ELEVATED R. CO. v. FARMERS' LOAN & TRUST CO. 

(Circuit Court ot Appeals, Seventti Circuit January 6, 1903.) 

Nos. 887, 890. ' 

■ , ■ - ■ ■ - ■ I ', 

1. MORTGAGES — DiSCRBTIONART POWBR TO FORKCLOSE— JOlNT TRUSTEES. 

Where, by the terms of a trust deed, dtÉcretionary power to foreclose, 
under certain conditions, is vested In two trustées, the concurrence of 
both lis requisite to the exercise of such power, even If not so èxpressed 
in terms; and, if the trustées hohestly dîsagree, that fact fumishes no 
ground for charging eithèr with a breach of the trust,' but their non- 
concurrence results in a f allure on thelr part to sue, which will authorlze 
the beneflciarleS to bring Suit for themsélves if any one but the trus- 
tées Jointly may sue in any case. ', ■ ■ 

Appeal and Cross-Appeal frora the Circuit Court ôf the United 
States for thé Northern Division of the Northern District of Illinois. 

In 1893 the Lake Street Elevated Rallroad Company, an Illinois corpora- 
tion, executed à trust deed of Its rallroad in Chicago to the American Trust 
& Savimgs Bank, ànlUinolB corporation, as trustée, and to the Farmers' Loan 
& Trust Company, a New York corpofcatlon, as co-trustee, to secure the pay- 
ment of bonds. For eonvénlence, the Lake Street Elevated' Railroad Com- 
pany -w^ll be called the mortgagorî the^ Farrners' Loan & Trust Company, the 
New York trustée; and the American Trust & Savings Bànk, the Chicago 
trustée. 

■ The trust deed provides for the certification by both trustées of the bonds 
Issued and to be issued; authoriees the trustées to appoint a Joint agent to 
attend meetings of the board of directors, ; and examine the work of the 
railroad company wlth référence to the application and. expenditure of the 
proceeds of the bonds; requires that Insurance be effected in Insurance com- 
panies satisfactory to both trustées, the pollcles to be payable to the trustées 
and kept by them; provides that, if default in the payment of Interest shall 
continue for six months, the -trustées may, if thereunto requested In writlng 
under seal by the holders of one-quarter in interest of -the bonds then out- 
standlng, and shall, if thereunto requested in wrlting- under seal by the 
holders of a majorlty in interest of the bonds then outStânding, déclare the 
principal of ail the bonds "then outBtandlngito be due ànd payable; provides 
that if dëfault shall be made in the palyment of interest, whether such default 
shall hâve, continued' for: six' faionths or not, the trustées may, and upon the 
request in writlng by the h<dders of a majorlty In Interest of the bonds then 
outstanding, and upon beihg: indemnlfled 'to their satisfaction for expenses 
and liabllltles, shall enter into and take f ull possession of sald railroad, and 
operate it for the benefit of the bondholders;;i provides that, If any default 

♦Eehearing denied Aprll 14, 1903. 



FAKMEES' LOAN & TRUST CO. V, LAKE ST. ELEVATED R. CO. 915 

In the performance of any of the covenants of the rallroad company shall 
continue for six months, the trustées may, in thelr discrétion, upon being 
reauested In writing by the holders of a majority in Interest of the outstand- 
ing bonds, and upon being Indemnified to thelr satisfaction against costs and 
expenses, shall, elther after entry as hereinbefore provided, or wlthout such 
entry, proceed by suit or suits at law or in equlty, as the said trustées may 
be advised, to enforce payment of the bonds and to foreclose thls mortgage; 
directs that nothlng contalned in the article with référence to declaring the 
whole debt due shall be construed to preclude the trustées from enforcing an 
appropriate remedy against the railroad company, or Its property and fran- 
chise, by foreclosure or otherwise; States that the right of action under 
this trust deed is vested exclusively in the trustées, and that only in case 
of refusai on the part of the trustées to perform any duty Imposed upon them 
by this indenture ean the bondholders proceed; authorizes the trustées to 
permit such necessary changes to be made in the Une of the railroad as 
may, in their judgment, be advisable and advantageous to be made; author- 
izes the trustées, in their discrétion, under certain circumstances, to release, 
for the purposes of sale, any part of the whole property covered by the mort- 
gage; and empowers the trustées to consent to the lease of that part of the 
rallroad In the South Division of the city of Chicago, upon such conditions 
as they may impose. 

The bill in thls case was filed January 30, 1896, to foreclose for overdue 
Interest. The New York trustée was complainant. The défendants were the 
mortgagor, certain lessees, and the Chicago trustée. No relief was asked 
against the last-named défendant, and the only allégation concerning it was 
thls: "Your orator bas requested said American Trust & Savings Bank, 
named as eo-trustee with your orator in said mortgage, to join with it as 
complainant in thls bill of foreclosure, but said American Trust & Savings 
Bank bas declined and refused so to do, or to take any action in the premises, 
and your orator bas therefore made it a party défendant to this bill of 
complaint" 

An amended bill, flled in 189€, showed that the holders of 610 out of 7,575 
outstanding bonds had served a demand in writing upon both trustées to 
foreclose; that the mortgagor, in 1895, being Insolvent and unable to pay 
interest on the bonds, proposed to "the holders that they scale their bonds 25 
per cent; that holders of a majority of the bonds had signed an agreement 
to do so, and had deposited their bonds with the Northern Trust Company of 
Chicago. In addition to the allégations respeeting the Chicago trustée con- 
talned In the original bill, the amended bill charged: "(11) On the maturity 
of the coupons falling due January 1, 1895, the said American Trust & Sav- 
ings Bank caused to be issued a circular addressed to the holders of the 
coupons in the words and figures followlng: 

" 'Chicago, Jan. 1, 1895. 

" 'To the Holders of Coupons Hereinafter Keferred to: Please take notice 
that the coupons of the bonds maturing this day of the Lake Street Elevated 
Railroad Company are taken up by the undersigned, the American Trust & 
Savings Bank, trustée, expressly under the followlng conditions: The Lake 
Street Elevated KaUroad Company on December 28, 1894, deposited certain 
moneys with thls bank to meet said Interest coupons due January 1, 1895. 
Other parties now Insist that those moneys belong to them, and that said 
moneys should be applled, not toward the payment, but only toward the pur- 
chase for them of said coupons. Xf it be hereafter judicially determined that 
their position Is correct, then the said coupons so maturing January 1, 1895, 
and taken up by this bank will be turned over to them as purchasers thereof 
ancanceled; otherwise said coupons will be treated as paid, and will be can- 
celed by this bank. Unless you consent to the conditions of this notice the 
undersigned must décline to take up said coupons. 

" 'The American Trust & Savings Bank, Trustée. 

" 'The undersigned, who is the holder and owner of 

dollars of the coupons above referred to, hereby accepts and consents to ail 
of the provisions and conditions of the foregoing notice. 

" 'Witness : ' 
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"(12) The amcfunt of money on deposlt In sald bank to meet said coupons 
was about $178,000. The holders of about $160,000 of sald coupons consented 
to surrender their coupons on the conditloBS named In sald notice, and re- 
ceived their money therefor. The holders of abôut $18,000 of said coupons 
refused to transfer the same on the terms set out In said clrcular, and were 
refused payment therefor; and the default In the payment of sald coupons 
not so surrendered under the terms of said clrcular contlnued until some 
time In the month of July, 1895, when certain of sald coupons were paid, and 
the remalnder of sald coupons not so tfansferred were paid In October, 1895. 
On January 2T, 1896, your orator was uotified by the said Lake Street Com- 
pany as foUows: 'Since December 31, the American Trust & Savings Bank 
hâve been authorized and hâve canceled $29,125.00 of the January 1, 1895, 
coupons, so that unpald coupons would be reduced to that extent.' Sald 
bank now, therefore, holds uncanceled sald coupons due January 1, 1895, 
received by It on the conditions of said circular, to the amount of $130,000, 
and sald uncanceled coupons are claimed to be held by said bânk, and 
recognlzed by said Lake Street Company as unpald and in default." 

"(22) Said American .Trust & Savings Bank Is aldlng sald Lake Street 
Company in Its endeavor to force the holders of said first mortgage bonds 
who hâve not deposited their bonds with said Northern Trust Company, and 
come Into said reducing or scaling arrangement, to consent to the same, and 
to deposlt their bonds with said Northern Trust Company under said arrange- 
ment Certain of the holders of said first mortgage bonds who presented 
their coupons due In July, 1895, and in January, 1896, to said American Trust 
& Savings Bank for payment, were told by the ofïicers and agents of said 
American Trust & Savings Bank that, unless they consented to said scaling 
arrangement, the Interest on their bonds would not be paid for many years; 
and said offlcers and agents urged sald bondholders to consent to sald scaling 
arrangement, and to deposlt their bonds with sald Northern Trust Company. 

"(23) The American Trust & Savings Bank still holds in its possession, in 
trust, $130,000 of the coupons secured by said trust deed, which coupons 
matured on the Ist day of January, 1895, and claims that, although the 
origlnalholders thereof hâve been paid, it still holds said coupons uncanceled 
and as outstanding obligations for the beneflt of the persons who advanced 
the money to pay the same." 

The relief sought was a recelvership, a foreclosure, and a sale. Against 
the Chicago trustée nothing was demanded, except a writ of subpœna. AU 
of the défendants answered. In the verifled answer of the Chicago trustée 
it is alleged: "That this défendant, by its proper offlcers, carefully and hon- 
estly investigated into the situation and condition of sald Lake Street Com- 
pany and its property, and of the rights and best Intterests of said bond- 
holders and said trustées, and of said Lake Street Company, in the promises, 
and became convinced that the best interests of each and ail concerned, 
honestly considered, required that no blll ought to be filed, for the présent, 
to foreclose said trust deed, at least, particularly in view of the fact that 
nearly nine-tenths of ail the bondholders secured by said trust deed hâve re- 
quested that no such proeeedlng should be taken, and also in view of tlie 
fact that said complalnant in October, 1895, as this défendant was advised. 
from a communication sent by the solicltors of said complainant, had itself 
deolined to foreclose said trust deed. That a copy of said communication 
from said solicltors was shown to this défendant some tlme in October, 1895, 
and said communication was prompted by the fact that In October, 1895, 
William Ziegler and certain others had requested said complainant and this 
défendant to foreclose sald mortgage. That It is the opinion and conviction 
of this défendant that the foreclosure of said trust deed and the appolntment 
of a receiver of sald Lake Street Company wlU be very prejudlcial and un- 
fortunate to the interests of said bondholders, as well as of said Lake Street 
Company. That said Lake Street Company is in what may be called a 
transitional or development stage. The most valuable part of said road, 
namely, that from Market or Lake street to Wabash avenue, bas been com- 
pleted wlthln the past year. . That sald Lake Street Company bas not yet 
had sufflcient tlme within which to attain its growth and increase its earning 
capacity — a condition which this défendant beUeves 13 certain to folio w 
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within a short time. That the précipitation of foreclosure or recelvership 
proceedings at this time, In the opinion of this défendant, while said Com- 
pany is completing its arrangements and connection wlth the elevated rail- 
road loop which is in proeess of construction, and whose construction will 
enable said company to reach the center of said city of Chicago, and comiect 
with and exchange wlth other elevated roads reachlng the greater part of 
said city, and largely increase the eamlngs of said Lake Street Company, 
will be destructive of the Interests of said bondholders, and entai! upon them 
very heavy losses, which, in the opinion of this défendant, and as this de- 
fendant is advlsed, in the opinion of nine-tenths of said bondholders, can be 
obviated by extending said ILake Street Company a reasonable and sulficient 
time for It to develop and attain its fuU growth, and which time, In the 
opinion of this défendant, will cover a perlod of considerably less than two 
years. » * * 

"That on or about December 28, 1894, said Lake Street Company deposited 
wlth this défendant §178,750 to meet said interest coupons due January 1, 
1895. And this défendant placed said sum on its books to the crédit of the 
fund for the payment of said coupons. That on or about December 30, 1894, 
this défendant received notice from said Lake Street Company and others that 
said moneys dld not belong to said Lake Street Company, but the same had 
been advanced to It, and should be applied, not toward the payment, but only 
toward the purchase, of said coupons; and this défendant was cautioned 
by said Lake Street Company and said other parties so givlug notice that 
If said moneys were applied by this défendant toward the payment of said 
coupons, and the latter canceled, that this défendant would be holden liable 
in the premlses. That thereupon this défendant took advice of its counsel, 
and by such counsel was in good falth advlsed that probably the money so 
received by this défendant as aforesald constltuted a trust fund, and that if it 
belonged to, and should properly be applied toward the payment of, said 
coupons, this défendant could not legally use same, except for the purpose 
of paying and canceling said coupons, but that if, on the contrary, said 
moneys were never in fact deposited for the purpose of paying said coupons, 
but merely for the purpose of purchasing or taking a transfer of the same, 
that then this défendant must use said moneys accordingly. That for the 
purpose of fuUy, honestly, and In good falth performing ita duty, and protect- 
ing the rights and interests of said coupon holders, and ail other persons 
and parties in interest, this défendant, under the advice of its counsel, caused 
to be prepared and issued the contract referred to in paragraph 11 of said 
bill, and which contract accurately and truthfuUy represented the facts as 
well as the légal situation, as this defendant's counsel then stated and now 
States to be. And this défendant does not now claim, nor bas it at any time 
clalmed, that it holds ail or any part of said coupons uncanceled or outstand- 
Ing and unpald, or in any way except as above stated. * * * 

"This défendant dénies eaeh and every of the allégations in the twenty- 
second paragraph of said amended bill, and further avers that the statement 
contained in said paragraph 22 of the said amended bill of complaint, that 
this défendant 'is aiding said Lake Street Elevated Eailroad Company in its 
endeavor to force the holders of said mortgage bonds who hâve not deposited 
their bonds with said Northern Trust Company, and come into said reducing 
or scallng arrangement, to consent to the same, and to deposit their bonds 
with said Northern Trust Company, under said arrangement,' is unequivocally 
untrue in every partlcular, and is without the sllghtest foundation in fact. 
That the further statement contained in said paragraph 22 that 'certain of 
the holders of said flrst mortgage bonds, who presented their coupons due in 
.Tuly, 1895, and In January, 1896, to said American Trust & Savlngs Bank 
for payment, were told by the officers and agents of said American Trust & 
Savlngs Bank that, uniess they consented to said scaling arrangement, the 
Interest oh their bonds would not be paid for many years, and said officers 
and agents urged said bondholders to consent to said scaling arrangement, 
and to deposit their bonds with said Northern Trust Company,' is unequivo- 
cally untrue in every partlcular, and is without the sllghtest foundation in 
fact. That neither this défendant, nor any of its officers or agents, hâve at 
any time endeavored to force, persuade, or encourage the holders of said first 
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mortgage bonds, or any of them, to consent or acquiesce !n" sald redncing or 
scaling arrangement, br to deposlt their bonds *lth said Northern Trust Com- 
pany under said; arrangement, or under any arrangement whatever. That 
neither tMs défendant, nor any of Its officers or agents, hâve ever told any 
of said bondholders, directly or Indirectly, that unless such bondliolders con- 
sented to said scallng arrangement the interest on their bonds would net be 
paid for many years, nor for any other perlod of longer or shorter duratiou. 
That neither thls défendant, nor any of its officers or agents, hâve at any 
time either urged, advised; or encouraged any of said bondholders to consent 
to said scaling arrangement, and to deposlt any of said bonds with said 
Northern Trust Company. 

"This défendant dénies the allégation in paragraph 23 of said amended 
blll tliat this défendant holds in its possession, in trust, $130,000 of the 
coupons secured by said trust deed, and which matured on January 1, 189-"), 
and avers that this défendant, as a matter of fact, does hold but $1,325.70 
of said coupons, as hereinbefore more fully explained. That this défendant 
does not claim, nor has It at any time claimed, that it holds ail or any part 
of said coupons 'canceled and as outstandlng obligations for the beneflt of the 
persons who had advanced the money to pay the same.' That in truth and 
in fact, as said complainant well knows, this défendant does not claim, and 
never has claimed, that It holds or held any of said coupons for the beneflt 
of the persons who deposited the money to pay the same. That, on the con- 
trary, eald complainant, long before the flling of the original bill herein, was 
Informed and advised by this défendant, by written communication to itself , 
and by oral communication to William Burry, its agent, that this défendant 
had refused and objected to hold said coupons, or any of them, for the beneflt 
of the persons who had deposited the money to pay the same." 

The complainant flled replication, but no évidence was ever taken, nor 
hearing had, nor deeree entered, respecting receivership or foreclosure. While 
the application for the appolntment of a receiver and other motions were 
pendlng, the trial court expressed views that the suit by complainant was 
malntainable. 

In January, 1901, the bondholders wh© had not joined In the scaliug plan 
sold and transferred their bonds to the mortgagor, which put thèse bonds 
into the scaling arrangement. Thereupon the défendants' motion to dlsmiss 
the cause was overruled, the court "reserving Jurlsdictlon of the parties and 
subject-matter for the purpose of allowance to complainant's solicitors of so- 
licltors' fées." At the same time It was ordered "that thls cause be referred 
to Henry W. Bishop, one of the masters In chancery of this court, to take 
évidence and report the reasonable and proper charges and expenses to be 
allowed complainant and its solicitors in thls proceeding." ITie master heard 
évidence, and reported that certain allowances should be made. Complainant 
flled objection that the master's allowance was too low. The mortgagor flled 
objections, presenting the questions hereinafter stated in its assignment of 
errors. The court overruled complainant's objection, and overruled ail of the 
mortgagor's objections, exeept as to the amount, and a deeree for a slightly 
reduced sum was entered. Both parties hâve appealed. Under Its assign- 
ment of errors, the New York trustée asks Increased allowances. The mort- 
gagor, by its assignment, présents thèse propositions, among others: 

(1) That the New York trustée, under the terms of the trust deed and 
under the facts disclosed by the record, was not entitled to brlng and main- 
tain this suit. 

(2) That the court should hâve dismissed the suit for want of jurisdiction. 

Chas. H. Aldrich, for Lake Street Elevated R. Co. 
J. K. Boyesen, for Farmers' Loan & Trust Co. 

Before JENKiNS and BAKER, Circuit Judges, and SEAMAN, 
District Judge. 

BAKER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 
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The New York trustée objects to this court's considering the 
mortgagor's propositions above stated, because the mortgagor did 
not take an earlier appeal from the Circuit Court's adverse opinion, 
because the questions were virtually determined in Farmers' Loan & 
Trust Co. V. Lake Street Elevated Railroad Co., 177 U. S. 51. 20 
Sup. Ct. 564, 44 h. Ed. 667, and because the Suprême Court (178 
U. S. 614, 20 Sup. Ct. 1030, 44 L. Ed. 1216), while this cause was 
pending in the Circuit Court, denied the mortgagor's pétition for a 
writ of certiorari. 

The Circuit Court's opinions, which we find in the record, except 
that rendered in connection with the decree from which thèse appeals 
are taken, were stated with respect to proposed action on receiver- 
ship and foreclosure which was never had. The only appealable or- 
der or decree in the cause is the one which is flow attacked by both 
parties. Into the decree for fées and expenses certainly enter the 
questions of jurisdiction and of the right of the New York trustée to 
appear as complainant in foreclosing the trust deed. If the New 
York trustée was acting outside of its delegated powers, as lawfuUy 
determined by the settlor, most assuredly it could not recover against 
the settlor fées and expenses for doing so. 

The case in 177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667, came to 
the Suprême Court on writ of error to the Suprême Court of IlUnois. 
Within an hour after the présent foreclosure suit was started in the 
Circuit Court, the mortgagor fîled a bill in the superior court of Cook 
county, 111., against the New York trustée, to restrain it from acting 
as a trust company in Illinois, and from foreclosing this trust deed. 
The mortgagor was successful in the state courts. The Suprême 
Court held that the fact that an earlier suit was pending in the féd- 
éral court, in which the rights of the New York trustée under the 
Illinois statutes and under the trust deed were involved, precluded 
the State courts from taking jurisdiction to pass upon those ques- 
tions. But, as we understand the case, the Suprême Court did not 
décide that the New York trustèe's suit was maintainable in the féd- 
éral court. The fédéral court, by the filing of the bill to foreclose, 
acquired jurisdiction in the broad sensé to pass upon the rights of 
the complainant and to détermine the question of its own jurisdiction 
in the narrow sensé ; that is, whether the requisite diversity of citizen- 
ship existed. 

In denying the pétition for a writ of certiorari in 178 U. S. 614, 
20 Sup. Ct. 1030, 44 L. Ed. 1216, the Suprême Court delivered no 
opinion. It would seem that one very good reason for refusing the 
writ would be this : The foreclosure suit was pending in the Cir- 
cuit Court, unheard and undetermined. No receiver had been ap- 
pointed. No foreclosure or other final decree had been entered. 
It could not be known that errors, if any had been committed, would 
not be corrected in the Circuit Court, and cured by a final decree 
thereafter to be entered. 

We conclude that the questions are open. 

I. In taking up the fîrst of the mortgagor's propositions, we deem 
it necessary to consider (a) the terms of the trust deed, and (b) the 
facts established by the record respecting the attitude of the trustées. 
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(a) The deed was made tp the trustées equally. From the provi- 
sions referred to in the statement, it is, manifest that the trusteeSi 
vmder some circumst^nces, had obligatqry duties to perform, and, 
under others, large discretionary powers to exercise, with respect to 
the interests both of the bpndholders, as a whole, and of the mort- 
gagor. The circumstances necessary to make it the duty of the 
trustées to déclare the debt due, and tp foreclose therefor, did not 
exist. The trustées were under no obligations to comply with the 
demand of the holders of one-tenth of the bonds to foreclose for 
overdue interest, or with^ the demand of the holders of nine-tenths of 
the bonds jipt to foreclose. Under theçe circumstances, the trustées 
had the discretionary power to foreclose for overdue interest, or not, 
as they honestly believed to be for the best interests of ail concerned. 
Such vvas the interprétation given to the trust deed by this court, 
and çorrectly, we think, in Lake Street Elevated Railroad Co. y. 
Ziegler, 39 C. C. A. 431, 99 Fed. 114, î?ottom page 120. 

(b) The New York trustée was of the opinion that the discre- 
tionary power of the trustées should be exercised in the way de- 
manded by the holders of one-tenth of the bonds, and there is noth- 
ing in the record from whiçh we can fînd that its opinion was not an 
honest one. Thereupon the New York trustée fîled its biH to fore- 
close for pverdue interest. No charge was made in the original bill 
that the Chicago trustée had renounced or abandoned the trust, 
or that it had acquired interests in the trust estate which incapaci- 
tated it to form and hold an honest judgment with respect to the 
exercise of the discretionary power. If the averments pf the amended 
bill could rightly be construed to charge (which we doubt) that the 
Chicago trustée had renounced or abandoned the trust, or that its 
action was anything more than an expression of its honest opinion 
how the discretionary ppwer of the trustées should be exercised, 
the charges are explicitly denied in the verified answer, and there is 
no proof tp sustain them. The circular notice sent by the Chicago 
trustée to the bondholders, which is found in the amended bill and 
in the propfs, shows that; the mortgagor had deposited with the 
Chicago trustée money lîwhich the Chicago trustée at first thought 
was applicable tP the payment of interest coupons ; but other parties 
notified the Chicago, trustée that they had furnished the money to 
the mortgagor under an agreement that the money should be used, 
not in payment, but in purçhase, of coupons. When notified of 
this daim, the Chicago trustée acted under the circumstances as any 
prudent st^keholder would. There is nothing in the record from 
which we c^n find that the Chicago trustee's opinion, any more 
than the Nçw York trustee's, was not an honest one. And if each 
was only ëngaged in forming and holding and acting on its real judg- 
ment, with respect to the exercise of the discretionary powers lodged 
in the trustées, then each, far from renouncing or abandoning the 
trust, was acting under it. 

Now, considering that, under the trust deed the foreclosure for 
overdue interest was a matter within the discretionary power of the 
trustées, and considering that the trustées honestly differed with 
regard to the mariner in which that discretionary power should be 
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exercised, what is the law? The mortgagor had the right to create 
a trust in which the discretionary power to foreclose or not fore- 
close for overdue interest, in the absence of a demand by the holders 
of a majority of the bonds, should be lodged in a trustée or trustées. 
The mortgagor had the right to create a trusteeship as an indivisible 
unit, whether that trusteeship was to be held by one trustée or by 
two or more trustées, The mortgagor had the right to require that 
no act, the performance or nonperf ormance of . which was cômmitted 
tOi the judgment and discrétion of the trustées, should be undertaken 
by one trustée without the concurrence of the other. Perry on 
Trusts, § 41 1 ; Lewin on Trusts, p. 258 ; Délégation of Discretion- 
ary Powers by a Trustée, 12 Cent. Law J. 266, 290; Wilbur v. Almy, 
12 How. 180, 191, 13 L. Ed. 944; McGeorge v. Bigstone Gap Co. 
(C. C.) 88 Fed. 599; Golder v. Bressler, 105 111. 419; Pennsyîvania 
Co. V. Bauerle, 143 111. 459, 33 N. E. 166; Patterson v. Eeavitt, 4 
Conn. 50, 10 Am. Dec. 98; Shaw v. R. Co., 5 Gray, 162; Vandever's 
Appeal, 8 Watts & S. 405, 42 Am. Ded. 305; Berger v. Dufï, 4 
Johns. Ch. 368; Green v. Miller, 6 Johns. 39, 5 Am. Dec. 184; Sin- 
clair V. Jackson, 8 Cow. 543, 583; Wilder v. Ranney, 95 N. Y. 7. 
And in a private contract, if the settlor grants discretionary powers 
and names two or more trustées, the presumption of law is that the 
settlor intended to require the concurrence of ail, even if he has 
not said so in terms. Sloo v. Law, 22 Fed. Cas. 354 (No. 12,957), 
and authorities supra. And if the trustées honestly disagree, that 
fact furnishes no ground to either for charging the other with a 
breach of the trust. Quackenboss v. Southwick, 41 N. Y. 117, 122. 

This leads to the conclusion that the decree is not sustainable. 
But the New York trustée contends that "where one trustée re- 
fuses to bring suit, and one is willing to sue, a bondholder cannot 
maintain the suit, as he must allège the refusai of the trustées," and 
cites "Robinson v. Railroad Co., 46 Fed. 12." We do not find the 
case cited, but assume that référence was intended to Robinson v. 
Alabama & Georgia Mfg. Co. (C. C.) 48 Fed. 12. There a suit by 
one trustée against the mortgagor and the other trustée was sus- 
tained on the facts that the défendant trustée had acquired an interest 
in the trust property inimical to the trust, and that it was doubtfui 
whether the défendant trustée had ever been properly appointed. 
But neither that case, nor any other we hâve examined, supports 
the proposition that, if a joint discrétion is lodged in two trustées, 
and if the beneficiary may sue upon the f allure of the trustées to 
sue, the beneficiary may not sue in case one trustée is willing to sue, 
and the other is unwilling. On the basis that the trusteeship is a 
unit, no action can be taken in a discretionary matter without the 
concurrence of the two trustées; and nonconcurrence with respect 
to the bringing of a discretionary suit is a failure of the trustées to 
sue, which warrants the beneficiaries in suing for themselves, if any 
one but the trustées jointly may sue. 

2. If one trustée, in a joint trusteeship, by disagreeing with his 
co-trustee in a matter of discrétion, may sue the settlor by making 
his co-trustee a party défendant (which we deny), we are of opinion 
that on the facts of the case the Circuit Court had no jurisdiction. 
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Neither trustée had renounced or.abatidoned the trust. If the com- 
plainant trustée could requirethe court to substitutè its discrétion 
for that of the défendant trustée, hevertheless the parties should be 
arranged according to interest. The sole object of the suit was to 
obtain a receivership and foreclosure. With respect to that relief, 
the défendant j trustée, its discrétion being overborne by the court, 
had the same rights and interests as the complainant trustée. They 
held the légal titlé jointly. The debt was a unit. Ayres v. Wiswalî, 
112 U. S. 187,' igi, 5 Sup. Ct. 90, 28 L. Ed. 693. They were both 
indispensable parties. Counting their interests as identical, the 
requisite diversity of citizenship does not exist. Shipp v; Williams, 
22 U. S. App. 380, 10 C. C. A. 247, 62 Fed. 4, and cases therein cited. 

But without pUrsuing this topic further, and without expressing 
any views upon other questions presented, we are content to rest 
our conclusion on the first proposition. 

The appéal- of the New York trustée is denied. On the cross- 
appeal of the mortgagor, the decree is reversed, with the direction 
to dismiss the cause for want of equity. 



EDWARD THOMPSON 00. v. AMERICAN LAW BOOK CO, 
(Clrfcult Court of Appeals, Second Circuit. July 1, 1903.) 

1. Copyright— Inpringement—UsI! of Citations ïrom Law Books. 

Where the author of â la* book collects ail the citations available 
on hls subject including those found in a prevloua copyrighted work on 
the same subject, and after examlning the reports of the cases cited, 
cites sueh authorlties as he considers applicable in support of his own 
text — such text being original and In no part copied from the earlier 
Work^such use of the earlier work is a fair use and does not Infringe 
its copyright 

2. Same — Works Subject to Protectiçn— Pibatbd Mattkr. 

The complainant, the publisher of a law encyclopaedia, which furuished 
the authors of Its articles with paragraphs eut from copyrighted digests 
of other publishers, its authors Uslng such paragraphs in the compila- 
tion of their articles, in some Instances copying the langiiage of such 
paragraphs without the consent of the owners of the copyrights, bas no 
standing In a court of equity to charge another with inf ringement of 
its own copyright 
8. Equity— Hk who Comes into Equitt must Comb with Clean Hands. 

Equity will refuse its àld to a complainant who bas himself been 
guilty of the same inéquitable conduct with which he charges respondent. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal from an order grantîng a preliminary injunction restraining 
the infringement of complainant's copyrights. The opinion of the 
Circuit Court will be found in 121 Fed. 907. 

Edmund Wetmore and Augustus T. Gurlitz, for appellant. 
Walter Large and Frank P. Prichard, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The complainant is the publisher of two 
encyclopsedias ; one of American and English Law, the other of 
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Pleading and Practice. The défendant is compiling a work called the 
"Cyclopedia of Law and Procédure," two volumes of which were pub- 
lished when this action was commenced in December, 1901. The 
complainant allèges that thèse volumes infringe its copyrights. 

The method adopted by the complainant in preparing the articles 
for its books was, briefîy stated, as follows: When a topic was as- 
signed to a writer, paragraphs eut from the United States Digest, the 
American Digest and Jacob's Fisher's Digest bearing upon the sub- 
ject in question were placed in his hands. In this way the writer, 
without any labor on his part, mental or physical, had before him, 
not only the authorities collected by others, but also the paragraphs 
written by others, which were used by him in preparing his article. 
It is alleged by the défendant that ail of the digests thus used were 
copyrighted and that the copyrights were infringed by the complain- 
ant's Verbatim appropriation of a large number of thèse paragraphs, 
and that, in any event, having adopted the same method which it now 
denounces as piratical, the complainant is not entitled to équitable 
relief. The defendant's method was similar to that of the complain- 
ant except that it obtained from the owners of the copyrighted digests 
the right to use thèse works. 

The only act of the défendant which is complained of is this : 
Lists of ail the cases bearing upon a given subject, including the 
cases found in complainant's books, were put in the hands of the 
editor chosen to develop that subject. The list of complainant's cases 
contained authorities not found in the digests. The original reports 
of thèse cases were examined by the editor, and, if the cases were 
found applicable, they were cited by him in support of his article; if 
not, they were rejected. There is no pretense that a word of the 
complainant's text has been copied; in fact the defendant's editors 
were not permitted to open the complainant's books. The Hst of cases 
furnished the editor was not copied in the defendant's work and the 
only use made of the list was as a guide to the volumes where the 
cases were reported. 

Briefly stated, then, the question is this: Is a copyrighted law 
book infringed by a subséquent work on the same subject where the 
only accusation against the second author is that he collected ail 
available citations, including those found in the copyrighted work, 
and, after examining them in text-books and reports, used those which 
he considered applicable to support his own original text? We are 
of the opinion that this question must be answered in the négative. 
The doctrine contended for by the complainant extends the law of 
copyright beyond its présent bounds and if pushed to its logical con- 
clusion will inflict a far greater injury upon literature than it can ever 
expect to prevent. If it be held that an author cannot consult the 
authorities collected by his predecessors, the law of copyright, en- 
acted to promote the progress of science and useful arts, will retard 
that progress. It will be found upon examining the reported cases 
that there has been a finding of noninfringement unless it appears that 
the whole or a part of the copyrighted work has been copied, either 
in hsec verba or by colorable variation. 

In Pike v. Nicholas, L. R. S Ch. App. 263, it was held that the de- 
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fendant was not permitted to copy a passage from another aiithor di- 
rectly from the plaintifif's work, "but having been put on the track, and 
having looked at that particular part of the book which the plaintifif 
led him to, he was entîtled to make use of every passage from that 
author which the plaintiff had madç use of." 

In Morris v. Wright, L,. R. s Ch. App. 287, it was decided that if 
the défendant "used the plaintifif's book in order to guide himseh' 
to the persqns on whom it would be worth his while to call, and for 
no other purpose, he made a perfectly legitimate use of the plaintiff's 
book." 

In the case of Moffatt v. Gill, 86 Law Times Rep. 465, which the 
complainant quotes with approval, infringement was found because 
it was abundantly shown, that "not only hâve the quotations in sub- 
stance been taken, but the letterpress Connecting them bas also in 
substance been taken in a great many instances and particularly in the 
character sketches." The court, however, expressly recognizes the 
right of a subséquent author to do what the défendant in the case at 
bar has done. In speaking of the cases relating to directories the 
court says: 

"Tou cannot, where another man has complled a dlrectory, simply take 
his sheets anfl reprlnt them ha your own. You are entitled, taklng the sheets 
wIth you, to go and see whether the existing tacts concur with the descrip- 
tion in the sheets, and If you do that you may publish the resuit as your own." 

To the same efifect is List Pub. Co. v. Keller (C. C.) 30 Fed. 772 ; 
Jarrold v. Houlston, 3 Kay & J. 708; Simms v. Stanton (C. C.) 75 
Fed. 6; MacgilHvray on Copyright, 103; Mead v. West Pub. Co. 
(C. C.) 80 Fed. 380. 

Counsel for complainant in order to illustrate their position put 
the following question : 

"Suppose the author of a dlctionary of quotations inserts after eacli quo- 
tatioû, as la customary, the book and page of the original author, will it be 
contended that the compiler of a subséquent book of quotations could hâve 
his clerk copy a list of ail the références contained in the flrst author's book 
without copying the quotations and could then go to the original authors and 
copy the quotations found at the pages indicated by the références? Yet he 
would hâve an undoubted right to do this if the contention in the appellant's 
brief is sound." 

Assuming that the question is answered in the négative we do rot 
think the conclusion follows. It may very well be that the second 
compiler would not be permitted to copy the quotations and for the 
reasons suggested by Lord Collins in Mofifatt v. Gill, supra. He 

says : _ 

"That [thè dèfendant's contention] leaves out the whole merit; the fellclty 
of the quotatîon; its adaptabllity to a particular end; its illustration of a 
particular characteristic. AU thèse things enter into the choice of one quota- 
tion as apart from, another. That Is a process which may Involve gifts both 
of knowledge and Intelligence." 

The difHculty with the counsel's hypothesis is that the case stated 
is not the case made by the proofs. The défendant has not copied a 
sentence or a word from the complainant's book and, of course, has 
not appropriated the skill and taste of the complainant in selecting 
or arranging quotations or any other matter. If, in the case put. 
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the subséquent compiler had simply made, in connection with other 
lists, a naked list of the authors quoted, it cannot be doubted that he 
would hâve the right to sélect from their works such quotations as he 
desired. 

It is well known that Motley produced his great work after years 
of patient research among the original archives preserved at The 
Hague and other European capitals and that he brought to light and 
translated documents which had lain dormant for centuries. The data 
thus collected enabled hira to tread an almost undiscovered path of 
history. But can it be contended that a subséquent historian of the 
Netherlands would be debarred from consulting the same sources of 
information because he was guided to them by a list made up from 
Motley's footnotes? It is thought not. The literature of the lavv 
as it exists to-day is the resuit of évolution. Each author has had 
the benefit of ail that preceded him and has thus been able to add 
something to the common fund intended to lighten the labors of the 
profession. It would be a serious blow to jurisprudence were the rule 
enunciated that the author of a law book is precluded from taking a 
list of authorities cited by a previous writer on the same subject and 
making an independent examination of them. Individuals might 
profit but the development of légal science would be hampered by such 
a rule, — a rule not of advancement but of retrogression. 

The défendant asserts that in no circum.stance can the preliminary 
injunction be upheld, for the reason that the complainant has been 
guilty of a much more flagrant piracy than that charged against the 
défendant, and that, therefore, the complainant has no place in a court 
where clean hands and "a conscience void of offense" are required. 

In order to establish this infringement the défendant has presented 
to the court a volume entitled "Pointers to Complainant's Infringe- 
ments," which contains a large number of instances of alleged pirac} . 
This exhibit we are not at liberty to consider for the reason that it 
was not served in time and is no part of the record. But, irrespective 
of this exhibit, the afiidavits describing the method pursued by com- 
plainant's editors distinctly charge that they not only used but actually 
copied paragraphs and syllabi from the copyrighted works of the 
West Publishing Company and other publishers. This charge has not 
been denied, but an attempt has been made in the brief to excuse and 
palliate it. That there hâve been instances of piracy is, in substance, 
admitted in the complainant's brief where it is said : 

•'Whlle It is undoubtedly true that among the large number of writers 
employed by it, sortie may hâve been found who through incompétence or 
carelessness, or a désire to save labor, bave used the language found in 
digests or reports Instead of theii* own, it is very clear from the afQdavits 
that the plaintiff's work has been made up from a study of the original 
opinions, the digests being used, as it was proper that they should be used, 
as books of référence to flnd opinions." 

We do not intend to pass upon the question of complainant's in- 
fringement as presented by the exhibit referred to, for the reason that 
the complainant has had no opportunity to meet the charge. We see, 
however, no escape from the conclusion that if the défendant is an 
infringer, so is the complainant, for their methods in examining the 
authorities cited in prior copyrighted works are substantially identical. 



926 122 FEDERAL REPORTER. 

For thé reasons before given we do not think that the complainant's 
acts, when limited to the use of the cases cited in the copyrighted 
digests, sustain the charge of infringement. Indeed, it would seetn 
quite impossible to compile an encyclopsedia, which includes a gênerai 
survey of antécédent knowledge, without doing exactly what both 
parties did in this regard. But if it were piracy in one it was piracy 
in the other and a lit erary pirate is not entitled to considération 
in a court of equity. Consistency requires that the défendant should 
not be pùnished for doing that which the complainant does with per- 
fect impunity. An author who has pirated a large part of his work 
from others is not entitled to hâve his copyright protected. This 
proposition is well stated in complainant's work as follows : 

"When It is sald that a mère new disposition of existing materlals may be 
original, this must be taken with the limitation that the materials are such 
as may be lawfuUy used; there can be no protection îor that which is itself 
a piracy." Am. & Eng. En. of Law (2d Ed.) vol. 7, p. 536. 

In Carey v. Faden, 5 Ves. 24, Lord Eldon said: 

"What right had the piaintlff to thé original work? If I was to do strict 
justice, I should order the défendants to take ont of thelr book ail they hâve 
taken from the plaintiff, and, reciprocally, the plaintifC to take ont of his 
book ail he has taken from Patterson. I think the plaintiff may be con- 
tented that a blll is not flled against him." 

It is stated in the defendant's brief that the précise question has not 
been decided in this country and the court has been unable to find such 
an authority, although the point was presented in Banks v. McDivitt, 
13 Blatchf. 163, Fed. Cas. No. 961, and Judge Shipman intimated, at 
page 169, thg,t the defendant's position if supported by the facts would 
be Sound in law. Upon the gênerai proposition that equity will refuse 
its aid to a suitor who has hiraself been guilty of the same inéquitable 
conduct which he denounces in others, see Medicine Co. v. Wood, 108 
U. S. 218, 2 Sup. Ct. 436, 27 L, Ed. 706; Hilson Co. v, Foster (C. C.) 
80 Fed. 896, 901, and cases cited. 

Without intending to décide the question of complainant's infringe- 
ment we think sufificient doubt ,is; presented by the évidence properly 
before the court tq warrant the refusai of a preliminary injunction. 

It follows that the order should be reversed with costs. 



McKNIGHT V. ttNITED STATES. 
(Circuit Court of Appêftls, Sixth Circuit. June 5, 1903.) 
No. 1,170. : 

WlTNEeSBS— CBOSS EXAMINATIONr— Scopk. 

It is the gênerai rule in the fédéral courts that a party has no right 
to cross-examine a witness, without leave of court, as to any facts oi: 
circumstances- not connected wîth matters stated In his direct examina- 
tion. .■;:;.■ ./:'/.] 

Cbiminal Law— Indictmbnt for Embbzzlbmbnt as Bank Officer— Proof 
OF Officiai. Capacitt. 

An entry In a book Identlflèd as the minute book of a national bank, 
showing the élection 6f dèfettdânt as a director and as 'président of 
the bank, together with évidence that he acted as such, is sufflcient, 
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prima facie, te support an ayerment that he was président of the bank 
In an indlctment charging hlm with embezzlement as euch ofiBcer. 
8. Samb— Secondabt Evidence oï" Documents— Dkmand on Défendant to 
Prodltce. 

In a eriminal case It Is net necessary to prove notice or demand to 
produce an incrlminatlng document, shown by the testimony of a witness 
to hâve been In possession of the défendant, as a f oundation for the in- 
troduction of seeondary évidence of Its contents, since the défendant 
could not be compelled to produce It to be used as évidence against 
himself ; but the requiring of such demand and the making of it in open 
court, where the jury had been flrst excused, was not error prejudicial 
to the défendant, nor was a statement by the court to the District At- 
torney in the présence of the jury that he could introduce a copy of the 
document, "provided you gave the necessary notice," where it was not 
stated what notice was meant, nor to whom. 

In Error to the District Court of the United States for the Western 
District of Kentucky. 

A. E. Richards, for plaintifï in error. 
R. D. mil, for the United States. 

Before LURTON and SEVERENS, Circuit Judges, and SWAN, 
District Judge. 

LURTON, Circuit Judge. This is a writ of error sued out by 
the plaintifï in error, who, for the fourth time, has been convicted 
upon an indictment charging him with embezzlement of the funds 
of a national bank of which he was the président. The several opin- 
ions of this court reversing former judgments of conviction may be 
referred to for the détails of the case and the grounds of our action 
upon former writs of error. McKnight v. U. S., 97 Fed. 208, 38 C. 
C. A. 115; Id., III Fed. 735, 49 C. C. A. 594; and Id., 115 Fed. 972, 
54 C. C. A. 358. 

I. The plaintifï in error has assigned as error that he was not per- 
mitted on cross-examination of the witness Reutlinger, teller during 
the time of McKnight's alleged wrongdoing, to ask whether Mc- 
Knight had not frequently lectured him for shortages in his cash 
accounts as teller. This assignment is not well taken. Before any 
objection was made, the following occurred: 

"Q. Were not your accounts as teller frequently short? A. Yes. Q. During 
that time? A. Yes, sir; they were, Q. Wasn't there a shortage in the money 
account In your teller's cage? A. The same as with any other teller, you 
know. The teller is responsible for any errors the bookkeepers make. Q. 
Dldn't Mr. McKnight frequently lecture about the shortage in your cash ac- 
count? A. Now and then. By Mr. Hill: I object to that. I haven't said 
anything about that." 

Judge Richards urged its competency for the purpose of showing 
the witness' animosity toward the défendant. The court ruled that 
the évidence was not proper cross-examination, but that the witness 
might be asked as to his feelings toward défendant, but that it was 
inadmissible to "go into the reasons" for such feeling. Thereupon 
the attorney for défendant called attention to the fact that no objec- 
tion had been made until the witness had answered, whereupon the 

H 3. See CWminal Law, vol. 14, Cent. DIg. § 888. 
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court sâidî. ^-The district attorftejsdid not objecf until after thè ques- 
tion was âïré^éred. We will jtf^'lét ît 'stand." Subséquent efforts, 
were madë tô further cross-exaniinè in respect to the shortagès of 
the witneçs and Mr, MçKnight's. "lectures" in conséquence, which, 
on objection, were excluded, with the statement by the court that the 
witness might, at a later stage, bè recalled atid examihed as to his ac- 
counts as teller; The attorney ther'eupon avowed that', if permitted, 
the witness would answer that slioirtages had occùrred in, his account 
as teller, and that. McKnight had "leetured" him' on that account. 

In Wills V.' Russell, loo U.'S.i62l> 625; 25 1,. Ed. 607, Justice Clif- 
ford, for thé' coiirt, said : ' 

"The establlshed rule of practice in tbe fédéral courts and in most other 
jurisdlctions in this country Is that a party has no right to cross-examine a 
witness, without leave of the cdurt, as toaiy facts or circumstanees not 
eonnected with matters stated in his direct examination, subject to two neces- 
sary exceptions: He may ask questions to show bias or préjudice in the wit- 
ness or to lay the foundation to .admit eFidénce; of prier conttadlctory state- 
ments. Subject to those exceptions, the gênerai rule is tliAt, if the party 
wishes to examine the witness as to other rnatters, he must, in gênerai, do 
so by making him his own witness, and oalling him as such In the subséquent 
progress of the case." 

We hâve in several cases had occasion to apply the gênerai rule 
thus stated. Seyrnour v. Malcolm McDonald Lùm'ber Co., 58 Fed. 
957. 7 C. G. A. 593, 16 U.' S. App. 249, 250; Montgomery v. Mtna. 
Life Ins. Co., 97 Fed. 913, 38 C. C. A. 557; O'Connell v. Pennsyl- 
vania Co. (G. C. A.) 118 Fed. 989. But the ruling in this case was 
clearly harmless, even if it be admissible to inquire as to facts from 
which ill will might be inferred, because the very facts which the wit- 
ness was desîred to prove had been proved before any objection was 
made, and, upon the insistence of the attorney for the défendant, al- 
lowed to remain as part of the évidence in the case because not ob- 
jected to. 

2. It is next assigned as error that the court permitted to be read 
from a book purporting to be the minute book of the bank a minute 
showing the élection of Mr. McKnight as a director, then as vice 
président, and then as président of the German National Bank. The 
witness had before testified that he was a national bank examiner, 
and that as such he had made an examination of the German National 
Bank in January, 1897, and taken possession of its efïects by direc- 
tion of the comptroller; and that he then took possession of the 
books he found in use in the bank, and that the minute book from 
which he later read the minute in question was one of the books then 
in the bank which came to his possession. Prior to this évidence, 
Mr. Adolph Reutlinger had testified that he; had been eonnected with 
the bank from its origin, first as cashier, then as président, and that 
he was the vice président at the time the bank was closed. This 
witness also testified that certain books, then shown him, were the 
books used by the bank during the time it was in business. One of 
the books so identified was, the minute book showing the élection 
of Mr. McKnight both as directpr and then as président, and thé 
same book from which the minutes objected to were read. The ob- 
jection to the reading of the minutes only came after the minute book 
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had been thus identifiée! by the two witnesses referred to. The ob- 
jection made was a gênerai objection, and did not specifically point 
out any ground of objection. We think the minute was sufficiently 
identified as a minute from the book of the bank, and that the minute 
read, together with évidence that McKnight was acting as président 
of the bank at the time of the alleged embezzlement, was at least 
prima facie évidence that he was the président of the bank, as charged 
in the indictment. That he was acting as président and claiming 
to be président at the time of the alleged embezzlement was enough 
to support the averment that he was in the control and custody of 
the bank's funds as président, for his pretension to hold the office 
was an admission that he was such an officer, and he would be liable 
though not de jure such. Wharton's Criminal Law, § 1589; United 
States Bank v. Dandridge, 12 Wheat. 64, 70, 6 L. Ed. 552. 

3. One ground upon which we reversed the former judgment in 
this case was for the error of the trial judge in permitting the défend- 
ant to be called upon, in the présence of the jury and during the trial, 
to produce an alleged original document of a highly criminating 
character. The procédure then had was held to be prejudicial to 
the constitutional rights of the défendant under the fifth amendment 
to the Constitution, providing that a défendant should not be com- 
pelled to give évidence against himself. Inasinuch as a défendant 
could not be compelled to produce any such criminating document, we 
held that heither notice nor demand to produce same was necessary, 
but that secondary évidence might be made in respect of any docu- 
ment which the évidence should show in the possession or under the 
control of the défendant. The grounds for the ruling and authori- 
ties upon which it was predicated need not be repeated. The pro- 
cédure then pointed out met with the unanimous approval of this 
court then, and is again unanimously reaffirmed. 115 Fed. 972, 980, 
54 C. C. A. 358. 

In Dunbar v. U. S., 156 U. S. 185, 15 Sup. Ct. 325, 39 L. Ed. 390, 
no question was made as to the prejudicial efifect of the demand to 
produce an original letter, and the case is, therefore, not an authority 
in point. Upon the last trial the government ofïered in évidence 
what purported to be a true copy of the same document referred to 
in the former opinion. The défendant objected, without assigning any 
ground. Thereupon the foUowing occurred: 

"Ëy the Court: Pending that objection, I will ask you If that is a correct 
copy of the paper you think that Mr. McKnight showed you? A. Yes, sir. 
Q. Is that a correct copy of the paper that you had in the bank there that 
you hâve spoken of ? A. I think it is. Q. Your best recollection is that that 
is a correct copy? A. Yes, sir; that Is my best recollection. Q. Now, where 
is the original? By Mr. Hill: I don't know. You mean the original paper? 
By the Court: The original paper from which this copy was made. By the 
Wltness: This Is not the original paper. The copy was made in pencil, and 
then this is a copy in Ink. By the Court: You can read that paper, provlded 
you gave the necessary notice. Mr. Marshal, you may let the jury retire. 
By Mr. Ronald: I want to make an exception to the statement of your honot 
that Mr. Hill could introduce that paper provided he had given the requisite 
notice. I want to object to the statement of the court." 

The record then shows that at this point the jury retired from the 
courtroom. In their absence the court required the District At- 
122 r.— 59 
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torney to show that he had theretofore giveri notice to the défendant 
and his attorneys that évidence of the contents of said document 
would be offered if the original was not produced, and to then and 
there demand whether the said original would be produced. The 
same not beitig forthcoming, the court directed that the journal 
should show that, in the absence of the jury, notice and demand had 
been proven and made, and that "the document was not produced." 
Thereupon the jury returned, when the court said, "He can read the 
paper now." 

The proceedings which occurred in the absence of the jury were 
doubtless due to the failure of the usually astute trial judge to dis- 
criminate between the proper preliminary steps for the introduction 
of secondary évidence in a civil cause as afifected by the provisions 
of the fifth amendment when sought to be applied in a criminal prose- 
cution. We endeavored to point out this distinction, and the consé- 
quent needlessness of giving notice or making a demand which could 
not be enforced, in an opinion upon the former writ of error. By some 
inadvertence neither court nor counsel seem to hâve had in mind the 
meaningless of the procédure, under the opinion upon this précise point 
upon the former writ of error. Nevertheless, it is difhcult to see that 
the error of the court worked any harm to the défendant. If the jury 
were not sufïered to fenow that the demand had been made and pro- 
duction refused, no harm could corne to the défendant because the 
government had been required to conform to a practice applicable to 
civil but not to criminal causes. To say to a défendant in the prés- 
ence of a jury, "If you do not produce such and such a document, 
we will prove its contents by the best évidence within reach," is a 
method of compelling a défendant to become a witness against him- 
self, as most unjust inferences may be drawn from a refusai to com- 
ply with such a demand, and even more dangerous results from com- 
pliance. It was upon this ground that upon the former writ of error 
we held the défendant to hâve been illegally prejudiced by the de- 
mand made upon him in the présence of the jury. But upon the trial 
now under review the only thing which occurred in the présence of 
the jury was the ruling of the court, "You can read that paper, pro- 
vided you gave the necessary notice." This observation of the court 
in the présence of the jury is supposed to bring the matter within 
the ruling upon the former writ of error,- and the exception reserved 
is because of this statement in the présence of the jury. What mîght 
they reasonably infer from the statement that the paper could be read, 
"provided you gave the necessary notice"? Notice to whom? No- 
tice of what? Neither did the statement nor ruling imply that a 
"notice" had been given, for it was interrogative in form. Even 
under ail the surrounding circumstances it would be most extrava- 
gant to assume that the défendant was or might hâve been prejudiced, 
for the jury must be presumed to act only upon reasonable infer- 
ences and implications. A reversai simply because of this statement 
in the présence of the jury, or because of the proceedings which oc- 
curred while they were excluded, would not be warrantée, for we 
could justify it only upon the assumption that the jury might rea- 
sonably infer from the occurrences which came under their observa- 
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tion that the défendant had, upon notice and demand, refused to pro- 
duce the document demanded from him with ail of the prejudicial 
inferences inferable from such a circum.stance. 

We trust we shall never be reluctant to do our duty as a revising 
tribunal where the constitutional rights of a défendant bave been dis- 
regarded or frittered away. In the circumstances of this case we 
are unable to perceive any reasonable ground for the appréhension 
that the rights of the défendant were prejudiced by either the state- 
ments or rulings of the trial judge in respect of this matter, or by 
the proceedings which occurred in the absence of the jury, and coule! 
not, therefore, be harmful to him. 

4. Error has been assigned upon the admission of certain state- 
ments made by Reeder and Britt to one Edmunds in the absence of 
McKnight. Edmunds was, on his évidence, an agent for McKnight 
to procure the signature of Reeder and Britt to the so-called "caucus 
agreement." The évidence objected to was concerning an objection 
made by Reeder and Britt to a particular sentence in the agreement 
as originally prepared by McKnight. This was communicated by 
Reeder to McKnight, and the paper as finally signed did not include 
this objectionable feature. There was no error in this. What was 
said to Edmunds in respect to the paper he was to get signed was 
compétent, the relation of agent and principal existing between Mc- 
Knight and Edmunds. 

There are a number of other errors assigned. We hâve noticed 
above ail of those pressed in the argument. The remainder hâve, 
however, been examined with care, and we find none of them well 
taken. 

The charge was full and fair, and was a clear présentation of the 
case. The resuit is that we fînd no error, and the judgment is af- 
fîrmed. 



RICKARD et al. v. TAYLOR et aL 

(Circuit Court of Appeals, Fourth Circuit May 5, 1903.) 

No. 446. 

1. Specipic Performance — Contract — Offeb Conditioned on Patmbnt 
wiTHiN Limited Time. 

Défendants, after negotiations for tlie sale to complainants of the tim- 
ber on a tract of land, but wbieh had not resulted in any contract bind- 
ing on them, executed a contract of sale of the timber, whlch they for- 
warded to a bank, with instructions to deliver the same on payment of 
a specified sum by complainants within a certain number of days, and 
to return the contract if payment was not made wlthln such time. 
The time having explred, the contract was returned by the bank. There- 
after complainants deposited the money and demanded a conveyance of 
the timber, which was refused. Beld, that the deposit of the contract by 
défendants was an ofCer, only, to which they had the right to attach any 
conditions, and that, not having been accepted by the payment of the 
money within the time limitéd, no contract was created which a court of 
equlty could speciflcally enforce. 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Parkersburg. 
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The facts In the cause may be briefly stated as foUows: 

Appellants, résidents of the state of Virginia, owned a large tract of land 
in Randolph eounty, W. Va.; and on the 31st of October, 1900, W. B. Max- 
well, an attorney at law and real estate broker, wrote them, proposiiig to 
purchase the timber upon their property, to -whlch they, on the 15th of Decem- 
ber, 1900, replied, saying that they would prlce the timber to him at $8,000. 
Subsequently, on the 28th of January, 1901, said Maxwell wlred appellants 
If land was still for sale (meaning, evldently, timber), and, if se, to name 
as libéral terms for payment as they could, and appellants wlred, "Will taKe 
elght thousand dollars for timber, for terms see letter;" and by letier the 
terms named were one-half cash, and the remainder in one and two years, 
with Interest; deferred payments to be satisfactorily secured. Five years 
was glven for the removal of the timber, and, by subséquent letter of the 
same date, appellants reserved the locust trees upon the tract of land. 

Upon receipt of the telegram, and, It seems, before the receipt of the let- 
ters, Maxwell, on the 31st of .Tanuary, 1901, undertook to enter into an agree- 
ment with appellees, styling hlmself as agent for appeUants, for the sale of 
the timber at the prlce of $12,000, of whlch sum $3,000 was to be paid in 
cash, $3,000 in 9 months, $3,000 in 18 months, and $3,000 In 24 months, witli 
interest on the deferred payments from date, upon the exécution of whicU 
they were to hâve the Immédiate possession of the land, with the right to 
eut and remove the timber therefrom; the same to be removed within a 
reasonable time; and an average of not less than 750,000 feet a year was 
to be removed; and with the further provision that the cash of $3,000, with 
the notes for the deferred payments, and also the sald contract, should be 
deposlted with the National Bank of Elkins, W. Va., to be by said bank held 
until the parties of the flrst part (the appellants hère) executed to the parties 
of the second part (the appellees) a formai contract for said timber, ou the 
terms and conditions stated In said agreement; said contract to give the 
boundaries of the land. Maxwell thereupon wrote appellants, advising them 
of the receipt of the message, of appellees' inabllity to wait for receipt of 
letter, and that they "agrée to take the property (timber only) and pay 
$3,000.00 cash, $3,000.00 in nine months, with interest, and the residue of 
your purchase money within eighteen months, with interest, and agrée to 
eut not less than seven hundred and flfty thousand feet per year on an aver- 
age, and remove the whole of the timber as soon as practicable." In this 
letter the full purchase prlce was not named, and, in dlscussing the question 
of terms, Maxwell further wrote: "If you are not wllling to accept the 
terms left by the parties, I wlU try to hâve them corne to your terms, which, 
as I see them, are not materiaUy différent from yours." And he further 
inquired: "If you do not care to aceet)t the terms I hâve made, allow me 
to ask what discount you wUl be wllling to stand for ail cash." Under date 
of February 2d, appellants wrote Maxwell as foUows: 

"In my letters answering hurriedly your telegrams It was impossible to 
mention detailed conditions which necessarily hâve to be embodied in the 
contract or deed, whlch I now proceed to do more fully. 

"First. Our priée to you Is $8,000.00 (eight thousand dollars) net to us. 
No commissions to be paid by us for effecting the sale. 

"Second. Terms cash or its équivalent." 

"Third. Payments % cash in hand, or $4,000.00, residue In one and two years. 
with Interest from date of sale, purchaser to exécute bond with approved 
security. 

"4th. We reserve ail locust trees. 

"5th. The purchaser to keep fencing closed as he may find them, so tlmt 
we can continue to graze the land wlthout Interruption. 

"Ist. We to make just such deed as your court piakes us, which, I believe, 
is one of gênerai warranty of title. 

"2. We to grant necessary provisions of egress, ingress, &c. 

"3rd. If your parties prefer we might extend the time for removal of the 
timber, provlded they will In good faith remove It earlier if possible. 

"4th. With proper security for deferred payments we would also try to 
accommodate them as to terms of payment," 

To whlch Maxwell, under date of February 5tb, replied: 
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"Tour (avor of the 2nd Inst at hand. I am sure there wlll be no difflculty 
in arriving at a full and complète agreement as to everything you suggest 
unless It is the locust timber. If It should turn eut there Is any considérable 
quantity of it on the land, the parties may insist upon having it. I will uot 
prépare formai contract for you ail until the full $3,000.00 bas been deposited 
in the bank, as per my agreement with them, which I think will be done very 
soon, as was agreed. I hâve written the parties as to the locust timber." 

The correspondence, chiefly conducted by W. H. Rickard, one of appellants, 
with the said Maxwell, was continued; the bone of contention being par- 
ticularly the réservation of the locust timber, and the seeurity for the de- 
ferred payments upon the property; the désire being that Personal seeurity 
in the state of New York should be accepted for the same. And in the course 
of the correspondence, Maxwell, on the 19th of February, enclosed a contract 
for appellants to sign, which they declined to do, it not being according to 
the terms specified; and, besides, a possible difficulty had arisen in the 
meantlme as to their possession of the property, for which they felt Maxwell 
was responsible. They thereupon imposed a further condition — that they 
should not delîver the property until they received possession of the same, 
and that the purchase price must either be paid in cash, or seeurity given for 
the différent payments, acceptable to the vendors, résident in West Virginia 
or Virginia. In Maxwell's letter, inclosing this contract, he wrote: "Here- 
with please flnd contract, which I hâve prepared for you ail to exécute. By 
the same mail I will send a copy of this contract to the purehasers, with 
request to wire me if not satisfactory in any particular, and I suggest that 
you do not exécute for a day or two until I hâve had time to hear from them. 
I am confident the paper, as I hâve prepared it, will be satisfactory to them. 
John Fenderson, of Oswego, N. Y., will be the endorser on the notes unless 
they détermine to pay ail cash." Thus clearly showing that neither party 
had reached any deflnite conclusion as to the terms of the sale. On Febru- 
ary 26th, Maxwell wrote, saying that he had thought over the whole situa- 
tion, that the one serions demand seemed to be that the seeurity should be 
given in Virginia or West Virginia; that he did not think the appellees could 
give such seeurity; that they could give New York seeurity, which was good; 
that they could not pay ail cash until August, or possibly later — and said: 
"I find that I can negotiate the notes, raise the money and pay you in full 
if you ail will endorse the notes, wlthout reeourse against you. I will hâve 
Mr. Warfleld, the cashier, send them to you for endorsement, the same to be 
delivered over to me upon the payment to you of $8,000.00." 

Appellant Kickard thereupon, under date of February 28th, wrote, advising 
Maxwell that, in accordance with his suggestion, they had signed and re- 
turned contract to the Elkins Bank, with the directions stated in a letter to 
him, a carbon of which was inclosed Maxwell, the substance of which was 
that the contract should be held by the bank, with the notes referred to in 
Maxwell's proposition, which were to be sent to Rickard for Indorsement, 
and upon the same being returned they were to be delivered to Maxwell upon 
the payment by him, or the parties for whom he was acting, of the sum of 
$8,000 net to Rickard, which was to be forwarded by the bank to Harrison- 
burg by safe bank exchange, and immediately upon such remlttance the 
contract inclosed was to be delivered to Maxwell, with this proviso: "Thèse 
directions to you are to stand flrm and stable in case the said notes are 
received by us within one week from this day, and upon the further condi- 
tion that the remlttance of $8,000.00 shall be received by us within one week 
from the receipt by you of the notes returned with our endorsement." Max- 
well subsequently, on March 5th, wrote, making complaint as to the terms 
of the contract as signed and inclosed to the bank; and thereupon appellants 
again modified contract, and on the 7th of March forwarded a new contract, 
to be substituted in lieu of the one sent on the 28th, the old one to be re- 
turned to them; again stipulatlng that the same should be delivered to Mr. 
Maxwell upon the payment on their account by him within one week from 
the receipt of the notes, which were to be forwarded within a few days, the 
sum of $8,000, with the further stipulation that "in the event you do not 
receive the notes from us within ten days, which are to form a part of the 
delivery of the contract herewith enclosed, you will kindly return the con- 
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tract herewlth handed you." On the same day (Mareh 7th) Warfleld, cashler, 
forwarded to appellants the notes for indorsement, wMch on the llth they 
returned to him, as contemplated by the letters of February 28th and Mardi 
7th, which notes were received at the bank on Mareh 12th, and there held 
until Mareh 19tb, when the cashier of the bank wrote appellants as foUows: 
"Aceording to instructions contalned in your letter of Mareh 7th, in which 
you stated we were to return to you after seven days, the agreement which 
you made with William Taylor and George F. Fenderson, I beg to enclose 
the same herewith. Please acknowledge the receipt This agreement has 
been examined by W. B. Maxwell, and he retained a copy of the same." 
The contract returned was Bxhibit B, flled wlth the bill, and Maxwell knew 
of the return of the same, and made no objection thereto. On Mareh 27th, 
elght days afterwards, the money was deposited, and Warfleld, cashier, wired 
appellants: "Eight thousand dollars deposited by Taylor and Fenderson. 
Shall I send?" To which Rickard replied by wire, dated Mareh 28th: "Do 
not send money. Deal off. See letter to Maxwell." Maxwell, after the re- 
turn of contract, on the 23d and 24th of Mareh, wrote Rickard further in 
référence to the sale. In which letter he made no prêteuse that the contract 
had been entered înto, and in which he said, referring to a possible lawsuit 
in référence to the possession of the property, and recognizing the fact that 
this contract had not been entered into, "Dur court cornes in May, and I 
hâve considérable confidence that I can get the parties to wait until June 
Ist to close the deal," to which letter, on Maich 26th, appellants wrote Max- 
well: "In so much as our terms set out in our letter to Mr. Warfleld, cashler, 
of which a copy was furnished you, was not complied with in the time lim- 
ited in the terms of the escrow, we regard the negotiations for the sale of 
this timber as closed, and in view of the récent developments, particularly 
the attitude of Mr. Snyder himself [Snyder being the person contesting their 
possession of the property], we deem it unadvisable to reopen negotiations 
for the sale of the timber." On Mareh the 27th Maxwell wired: "Warfleld 
has your money. Please send contract. Wire answer." To which Rickard 
replied on the 2Sth: "Wrote you on the 26th inst., declining to reopen ne- 
gotiations." And thereupon the blU In this cause was flled In the circuit 
court of Randolph county, W. Va., asking for spécifie performance of either 
Contracts A or B, flled with the bill. The cause, at the instance of the 
défendants, was in due time removed from the state court into the fédéral 
court, after which the défendants answered the bill, and denied having en- 
tered Into the contract; and the cause was subsequently duly matured, the 
évidence taken, and upon full and flnal hearing the lower court decreed the 
spécifie performance of the contract as embodied in Exblblt B, flled with the 
bill, from which decree this appeal was taken. 

John T. Harris and Wingfîeld Liggett (Sipe & Harris and D. C. 
Westenhaver, on the brief), for appellants. 
Melville D. Post (McGraw & Post, on the brief), for appellees. 

Before SIMONTON, Circuit Judge, and MORRIS and WAD- 
DILL, District Judges. 

WADDILIv, District Judge (after stating the facts as above). The 
question to be determined by the court is, what is the effect of the 
two alleged contracts, in the light of the facts and circumstances sur- 
rounding their exécution, as shown by the letters and telegrams of 
the parties to the transaction at the time ? The court below decreed 
spécifie performance of Exhibit B, making no mention of Exhibit 
A, from which it may be inferred that at least that instrument was 
not deemed to be a valid and binding contract between the parties. 
In passing, it may be said that this conclusion was manifestly correct, 
as upon the face of the instrument it appears that it was not in- 
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tended to be the actual contract to be entered into; and, besides, 
it is quite apparent tliat Maxwell, in the transactions in question, 
was not the agent of the owners of the timber to be sold, and had 
no authority to sign a contract in their behalf, or to impose upon 
them terms and conditions in respect to the sale of their property. 

As to Exhibit B, signed by the parties themselves, and decreed by 
the court below to be a valid contract, a more difficult question is 
presented, and its correct détermination dépends upon the effect 
to be given to the limitation of time placed by the vendors at the 
time of the deposit in escrow of the paper, within which it was to be 
accepted, or the payment of the purchase price of the property sold 
was to be made, and whether or not at that time they had the right 
to impose such conditions. Ordinarily the question of the précise 
time within which money may be paid is immaterial, where time is 
not the essence of the contract, and there has been no spécifie direc- 
tion made in that regard; that is to say, where a contract has been 
entered into between the parties, with the exact time of payment not 
specified, or, if actually specified in the first place, arbitrary and un- 
reasonable limitations as to when payments shall be made, or, in 
the latter, the failure to pay on the précise day designated, will not be 
allowed to work a forfeiture of such contract, or of rights arising 
thereunder, provided the condition can be subsequently performed 
without unreasonable delay, and no circumstances hâve intervened 
that would render it unjust or inéquitable to give such relief. The 
cases of Cheney v. Libby, 134 U. S. Tj, 10 Sup. Ct. 498, 33 L. Ed. 
818, and Camp v. Parker, 34 C. C. A. 55, 91 Fed. 710 (the latter a 
décision of this court), referred to by appellees, are illustrations of 
this doctrine. In each of the cases cited a contract had been entered 
into, and the questions determined related to the efïect of failure to 
comply with the provisions of the contract. The présent case, as 
we view it, turns upon whether or not the vendors entered into any 
contract save the one filed as Exhibit B with the bill, and delivered 
conditionally to the bank, or so bound themselves as to prevent them 
from imposing any condition or limitation as to time of acceptance 
of contract and payment of money thereunder at the time of delivery 
of said Exhibit B. If they did not, then, confessedly, they had the 
right to impose such conditions as they saw fit, as to how, and the 
time within which, they should sell their timber. Story's Equity 
Juris. § 777a, and cases cited. A careful examination of ail the let- 
ters and telegrams between the parties shows that the vendors neither 
authorized the exécution of the paper filed as Exhibit A, nor gave 
authority to Maxwell to sign any paper, or impose upon them any 
terms or conditions whatever, in référence to the sale in question, and 
that, so far as they are concerned, they were neither bound by or com- 
mitted to any proposition of sale at the time of the deposit of the 
paper Exhibit B with the bank, and that on that day they had the 
right to enter into, or not, as they thought proper, with the appellees, 
or with Mr. Maxwell on bis own account, or in their behalf, an 
agreement to sell their timber; that, being in this position, they 
could impose, as of right, such conditions and limitations as to terms 
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of payment or otherwise as they saw fit. The contract înclosed by 
them to the bank was a unilatéral contract, in whiçh the vendors 
stipulated that payment should be made within a spécifie time, or 
the paper signed by them, whatever it may be termed — whether an 
option to buy or a contract of sale— should be returned to them; 
and it was so returned at the expiration of the time, and some eight 
days before the appellees offered to pay for the property. 

Pomeroy on Contracts, § 387, in discussing when, and when net, 
time becomes essential in the performance of unilatéral contracts, 
says : 

"Where the contract Is really an offler on one side, wlth a provision that 
this offer must be assented to and aecepted, when a mère acceptance is con- 
templated, or payment must be made, when payment was the act of ac- 
ceptance çontemplated, at or beïore a specified date, then, of course, the act 
of assent or of payment must be done within the preseribed time, and time 
is, from the very form of the contract, essential. If, therefore, a vendor 
agrées to eonvey If payment be made at or before a glven date, or if an 
option Is given, which Is to be aecepted by payment within a given time, 
then the time of the payment is certainly essential. In fact, payment is a 
condition précèdent to the vesting of any rlght In the vendee." 

The case of Waterman v. Banks, 144 U. S. 394, 12 Sup. Ct. 
646, 36 L. Ed. 479, in its. essential features, is similar to the one at 
bar, and would seem to be conclusive of the controversy at issue 
hère. There, by agreement of the I4th of May, 1881, R. W. Water- 
man agreed that at any time within 12 months from that date, upon 
deriiand, he would exécute to J. S. Waterman a good and sufficient 
deed to an undivided "V^"" o^ certain mines, with improvements 
thereon, or to be placed thereon. J. S. Waterman did not demand a 
deed within the year, but in March, 1883, assigned the agreement to 
Abbie L. Waterman. After the death of J. S. Waterman, she brought 
a suit for spécifie performance, and recovered; the lower court 
holding that the agreement passed a présent interest, and required 
a deed to be made on demand at any time, before or after the ex- 
piration of one year. Upon appeal the lower court was reversed, 
the Suprême Court holding that the conditions of the contract were 
not fulfilled within the time specified therein. Mr. Justice Harlan, 
speaking for the court, approved the following quotation from Potts 
V. Whitehead, 20 N. J. Eq. 55, as the correct rule : 

"There ean be no question but that, when an offer Is made for a time 
limited in the offer Itself, no acceptance afterwards will make it binding. 
Any offer without considération may be withdrawn at any time before ac- 
ceptance, and an offer whleh in its terms limlts the time of acceptance la 
withdrawn by the expiration of the time." 

And in discussing the question as to when and when not time 
was the essence of the contract, Mr. Justice Harlan further says: 

"The rule is well exprçssed In Lord Eanelagh v. Melton, 2 Drewry & Smale, 
278, 281, where it was sald: 'No doubt, if an owner of land and an intend- 
ing purchaser enter Into a contract, constltuting between them the relation 
of vendor and purchaser, and there is a stipulation in the contract that the 
purchase money shall be pald and the contract completed on a certain day, 
this court, in ordinary cases, has established the principle that time Is not 
of the essence of the contract, and that the circumstances of the day flxed 
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for the payment of the money and the eompletlon of the purchase being past 
does not entltle either party to refuse to complète. On the other hand, it is 
well settled that, when there is a contract between the owner of land and 
another person, that, If such person shall do a specifled act, then he (the 
owner) will convey the land to hlm In fee, the relation of vendor and pur- 
chaser does not exist between the parties unless and until the act has been 
done as specifled. The court regards it as the case of a condition on the 
performance of whlch the party performing it is entitled to a certain benetit, 
but In order to obtain such benefit he must perform the condition strictly. 
Therefore, if there be a day flxed for its perf armance, the lapse of that day 
wlthout its being performed prevents him from claiming the benefit.' " 

Référence may also be had, as illustrative of this doctrine, to Stitt 
V, Huidekoper, 17 Wall. 384, 21 L. Ed. 644; Insurance Co. v. Young, 
23 Wall. 85, 23 L. Ed. 152; and other cases from the state and féd- 
éral courts niight be cited almost without number. 

For the reasons herein mentioned, the decree of the lower court 
will be reversed, and the cause remanded to that court, with instruc- 
tions to enter a decree dismissing the complainants' bill, with costs. 
Reversed. 



In re UNION TRUST CO. 

In re NEW ENGLAND PIANO CO. 

(Circuit Court of Appeals, First Circuit. May 15, 1903.) 

No. 483. 

1. Bankrdptcy— PowERS OF CouKT— Ordering Salb op Mortgaged Propertt. 

A court of bankruptcy Is not without jurisdiction to order the sale of 
property of the bankrupt free from incumbrances because it is subject 
to a mortgage for such an amount as to render It doubtful whether the 
equity of rédemption is of value. 

2. Same. 

The Word "estate," as used in Bankr. Act 1898, § 2 (Act July 1, 1898, 
30 Stat. 545, c. 541 [TJ. S. Comp. St. 1901, p. 3420]), authorizing courts of 
bankruptcy to "cause the estâtes of bankrupts to be collected, reduced 
to money and distributed," is to be construed as covering ail property 
in the possession of the debtor when the proceedings are instituted, and 
not as limited to the résultant interest of the bankrupt therein. 

3. Same— Pétition for Rkvisiok— Matters Reviewable. 

The question whether a court of bankruptcy erred In ordering a sale 
of property free from incumbrances, on the ground that It was covered 
by a mortgage which left no equity of rédemption of value to the estate, 
cannot be reviewed by a Circuit Court of Appeals on a pétition to revise 
in matter of law, where it involves questions of fact as well as law. 

4. Same — Sale of Mortgagied Property. 

The property in question on this pétition is of the value of about 
$20,000. It was in the possession of the bankrupt at the time of the 
adjudication of bankruptcy. It is clalmed entirely by a mortgagee and 
in part by the trustée. It is of such a character that there is good reason 
for maintaining that it could not be sold otherwise than in lump, except 
at a very great sacrifice. The questions between the mortgagee and the 
trustée involve serions légal problems, the settlement of which might 



II 1. See Bankruptcy, vol. 6, Cent. Dig. § 365. 

113. Appeal and revIew in bankruptcy cases, see note to In re Bggert, 
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postpone the disposition of the property for a very considérable time, and 
the expense of keeplng is dlsproportlonately large: Held, that an order 
of the District Court, directing a sale of the entire property without 
préjudice to the confllcting claims of the mortgagee and the trustée to 
the proceeds, was justifiable. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Massachusetts, in Bankruptcy. 

Robert W. Nason and George L. Barnes, for petitioner. 
Godfrey Morse and Lee M. Freedman (Paul M. Hubbard, on the 
brief), for the trustée. 
John F. Simmons, for New England Piano Co. 

Before COLT and PUTNAM. Circuit Tudges. and BROWN. Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This cornes before us on a pétition 
to revise the proceedings of the District Court for the District of 
Massachusetts directing a sale, free from incumbrances, of certain 
property in the possession of the bankrupt corporation at the time 
the pétition in bankruptcy was filed against it. The Union Trust 
Company, petitioner, holds a mortgage on the whole or a portion 
of the property ordered to.be sold. It was duly notified to appear 
before the référée in response to the pétition for sale, was heard by 
the référée, and was afterwards heard in the District Court. There 
is therefore no question of jurisdiction of the kind raised in Ray v. 
Norseworthy, 23 Wall. 128, 23 L. Ed. 116; and, moreover, no ques-' 
tion is made that this is not an appropriate proceeding to bring the 
matter before us. Therefore we hâve not specially considered either 
of thçse matters of jurisdiction. 

The property the District Court ordered to be sold was constituted, 
in the main, of parts of pianos which were on hand for the purpose of 
being manufactured, or weire in process , of manufacture, and which it 
was claimed in the District Court were of little value except when 
manufactured into pianos of the style made by the bankrupt corpo- 
ration. It also appeared that, if the property is employed in the 
manufacture of the kind of pianos heretofore made by the bankrupt 
corporation, it would probably be worth very nearly the inventory 
appraisement, but if sold at auction, or to some person who could 
not so employ it, it would probably not realize 50 per cent, thereof. 
It was also said that the expense of keeping the property is very 
large, so that, if thé keeping was continued, it would probably very 
materially impair its value. Of the property thus ordered to be 
sold, something more than $20,000 in value was acquired by the 
bankrupt since the exécution of the mortgage. Apparently the en- 
tire property, if held by the mortgage, would not realize the amount 
secured thereby, so that in that event the estate in bankruptcy would 
hâve no interest therein. The three. essential facts which apparently 
appealed to the District Court in ordering the sale were, first, the 
question what portions of the property were covered by the mortgage ; 
second, that, for the reasons stated, the property could not be sold, 
except in lump, unless at a great sacrifice; and, third, the expenêe 
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of keeping the property pending litigation with référence thereto. 
The fact, also, is so apparent that even this court cannot shut its 
eyes to it, that property of this character, if partly covered by the 
mortgage, and partly not so covered, would be so commingled as 
to cause delay, and possibly litigation, in separating one portion from 
the other. 

At the time the pétition in bankruptcy was filed, sundry attach- 
ments rested on the property, and in pursuance of section ôyi of the 
bankruptcy act of July i, 1898 (30 Stat. 565, c. 541 [U. S. Comp. 
St. 1901, p. 3450]), the District Court has undertaken to préserve 
those attachments, so far as it can do so, for the benefit of the gên- 
erai creditors. In view of this fact, and in view of the necessity, 
therefore, of giving a construction to that particular provision of the 
statute, and of ascertaining its practical application and effect — results 
which probably could not be reached except by the court of last re- 
sort — and in view, also, of the fact that the décisions of the fédéral 
courts and the state courts do not entirely agrée as to the effect of 
provisions in mortgages with référence to subsequently acquired prop- 
erty, and of the question which Une of décisions should be applied 
in cases like that at bar, it is very apparent that the court in bank- 
ruptcy might reasonably foresee that there would not only be dififi- 
culties in separating the property, as we hâve already described, but 
also serious légal problems in varions directions, which, unless the 
property was sold by summary process, might postpone its disposi- 
tion for a very considérable length of time. 

It was claimed at bar that the record is such that we could déter- 
mine on this pétition whether or not the subsequently acquired prop- 
erty is held by the mortgage; that, if it is, the value of the prop- 
erty, in any aspect, would not equal the mortgage debt ; that conse- 
quently it is clear, from any point of view, that the District Court 
ought not to hâve ordered the sale; and that therefore we ought 
to enter a decree reversing its action. To this there are several an- 
swers. It is true that ordinarily the court in bankruptcy ought not 
to interfère in this way where it is apparent that the estate has no 
equity of rédemption of value, but this cannot be held to be universally 
true, for reasons which we hâve no occasion to state. Moreover, 
as this pétition is framed, this question of the relations of the mort- 
gage to the subsequently acquired property has not been presented 
in such way as to justify our considering it; and, what is a more 
serious difficulty, it involves, apparently, both law and fact. It is 
enough, however, to say that it is not Jaefore us, and that our con- 
clusions, and whatever we may observe in this opinion, are absolutely 
without préjudice to anything as to the merits of the controversy 
which may hereafter arise. 

The first proposition of the pétition is that the District Court had 
no authority or jurisdiction to order a sale of the property in ques- 
tion free and clear of incumbrances. The petitioner concèdes the 
force of the décisions of the Suprême Court in In re Christy, 3 How. 
292, II L,. Ed. 603, and Ray v. Norseworthy, 23 Wall. 128, 23 L. Ed. 
1 16, already referred to ; but it claims that the former was under the 
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bankruptcy act of 1841 (Act Aug. 19, 1841, 5 Stat. 440, c. 9), and 
the latter under that of 1867 (Act March 2, 1867, 14 Stat. 517, c. 176), 
and that both of those statutes expressly conferred powers on the 
District Court sitting in bankruptcy which are not given it by the 
act of 1898. Even if this were so, it would not follovv that a decree 
should be entered in favor of the petitioner. By section 2 of the act 
of 1898 (Act Julyi, 1898, 30 Stat. 545, c. 541 [U. S. Comp. St. 1901, 
p. 3420] )_ the District Courts, as courts of bankruptcy, are given 
"stich jurisdiction at law and in equity as will enable them to exer- 
cise original jurisdiction in bankruptcy proceedings in vacation in 
chambers, and during their respective terms" ; and that this expression 
is not intended to be limited by the enumeration which follows is 
shown by ,the last pâragraph of the section. As we hâve shown 
in other opinions, the District Court sitting in bankruptcy proceeds 
in accordance with the principles of equity, and exercises équitable 
powers. An order like this appealed from is clearly within the ordi- 
nary jurisdjction of courts proceeding on those principles and exer- 
cising those powers. In re Christy fuUy recognizes this, at pages 312, 
313, 3 How., and pages 612, 613, 11 L. Ed. The case was reafiSraied 
in Nugent v. Boyd, 3 How. 426, 11 L. Ed. 664, and Houston v. City 
Bank, 6 How. 486, 12 L. Ed. 526. In this connection, the petitioner 
claims that Ray v. Norseworthy was rested on section 20 of the act 
of 1867, which gave spécial powers with référence to creditors, wholly 
or partially secured, ofifering proofs of debts against bankrupt es- 
tâtes; but an examination of the opinion shows that the case was 
merely supported by the référence to that section, and that the fîrst 
section of the act was regarded as wholly sufficient. Nothing cited 
from the act of 1841 in In re Christy vested in the District Courts, 
sitting in bankruptcy, any greater powers with référence to the mat- 
ter Before us than are found in the provisions of section 2 of the prés- 
ent statute as we hâve explained them. 

With référence to the word "estâtes," found in section 2, the 
case of the petitioner necessarily rests on construing that word as 
though it meant only the résultant interests of the bankrupt. That 
is neither its literal nor natural construction. Neither would it be a 
just construction if thereby it was given the effect of depriving the 
District Courts sitting in bankruptcy of ample powers to accomplish 
the purposes of the statute — a resuit which the opinion in In re 
Christy, at pages 312 and 313, 3 How., and pages 612, 613, ir L. 
Ed., States would be a matter of extrême surprise. That the word 
"estâtes," in this connection, is to be construed as covering ail prop- 
erty in the possession of the debtor at the time proceedings in bank- 
ruptcy are commenced, to which the trustée may fairly make color 
of claim, and that ail such property is subject to the summary jurisdic- 
tion of the court in bankruptcy analogous to that at bar, was pointed 
out in White v. Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 
1183, explained and applied by the Circuit Court of Appeals for the 
Second Circuit in Re Kellogg, 121 Fed. 333, 336; so that, on the 
whole, we can hâve no question that the District Court had jurisdic- 
tion to enter a decree of the character of that complained of. 
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The second ground of the présent pétition, as stated therein, is 
that, it having been made to appear that there is no equity of rédemp- 
tion in the property subject to the mortgage, the court erred in or- 
dering a sale free of incumbrances. As shown by what we hâve al- 
ready said as to the facts of the case, one difSculty about this proposi- 
tion is that it does not plainly présent the real question before us, 
although some interprétations of its phraseology might be said to 
cover it. In the latter aspect, it might possibly be construed as pre- 
senting to us the necessity of determining what property is covered 
by the mortgage, yet it cannot clearly be said to hâve been framed 
for that purpose. As we hâve already stated, we cannot enter into 
this question on this record. Inasmuch as we cannot enter into it, and 
inasmuch as the real underlying question, which must apparently 
await the resuit of litigation, is, what property is covered by the 
mortgage? the circumstances which we hâve explained, under which 
the District Court was called on to exercise its discrétion in ordering 
a sale, were of the commonest character ; and, so far as we can per- 
ceive, they appealed most earnestly to it for the decree which it en- 
tcred, and which this pétition seeks to revise. 

L,et there be a decree denying the pétition, with costs for the re- 
spondent. 



WHITÇOMB V. METROPOLITAN COAL 00. 

(Circuit Court of Appeals, First Circuit. January 6, 1903.) 

No. 439. 

1. Maritime Liens— Supplies Furnished Under Contract— Evidence to 

ESTABLISH AGREKMENT POR LiEN. 

Where supplies are delivered to vessels under a written contract witb 
the owner, a lien will not be presumed, and does not exist, unless upon 
proof it can be found that the minds of the parties met on a common 
understandlng that such a lien should be created; and, when there was 
no such understandlng at the time a contract was made for supplying 
coal during a specifled time, a subséquent conversation between the 
parties during the term, in which the purchaser expressed the opinion 
that a lien existed, which was not unequlvocally assented to by tlie seller, 
who demanded other security, does not create a lien for subséquent sup- 
plies which can be enforced against a mortgagee of the vessel. 

Appeal from the District Court of the United States for the District 

of Massachusetts. 

Walter Bâtes Farr (M. F. Dickinson, on the brief), for appellant. 
Charles E. HelHer, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, 
District Judge. 

ALDRICH, District Judge. In this case there was a written con- 
tract between the Metropolitan Coal Company and the Boston & 

If 1. Maritime liens for supplies and services, see note to The George Du- 
mois, 15 G. C. A. 679. 
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Maine Steamship Company, the owner of the City of Fitchburg, the 
vessel in question, whereby coal was to be furnished to its steamers 
at.a given price per ton from May i8, 1901, to May i, 1902. Coal 
was furnished under the contra et from that date to August, 1901, 
without any claim or thought, so far as appears from the record, that 
a hen for coal supply was created upon the steamer in question. In- 
deed, it is not claimed "that the minds of the parties met on a common 
understanding that such a Hen should be created." Neither is it 
claimed that at the outset the party who furnished the coal gave 
crédit to the vessel, so far as its own intentions were concerned; 
and it seems to be agreed by the parties that no lien arose from the 
delivery of coal under the original contract. 

In August, 1901, however, the coal Company questioned the crédit 
of the owner of the vessel, and refused to deliver coal to its vessels, 
and thereupon its agent, in company with its attorney, called on 
the treasurer of the company which owned the vessel in question, 
and it is claimed that a lien was then created by a conversation be- 
tween thé agents of the two interests, and that such lien exists as 
against the mortgagee of the vessel. 

The doctrine of The Iris, 100 Fed. 104, 40 C. C. A. 301, and Cuddy 
V. Clément, 113 Fed. 454, 51 C. C. A. 288, is that, where supplies 
are furnished under a written contract, a lien will not be presumed 
and does not exist unless upon proof it can be found that the minds 
of the parties met on a common understanding that such a lien 
should be created. This means that the minds should meet in such a 
sensé as to create an understanding or a contract that such a lien 
should exist for the purposes of security to the party who furnished 
the supplies. 

We cannot look upon the conversation of August, 1901, as meeting 
the requirements of this rule. There was no mutual understanding 
amounting to a contract that coal should be further delivered in re- 
liance upon a lien created at the moment of the conversation upon 
which the appellee relies. 

Indeed, Mr. Lounsbury, the agent of the coal company, testifîes, 
"We objected to having to go through a hearing before the courts 
in order to get our money, even if we had a lien." This was after 
he had questioned the crédit of the owner of the vessel, and after 
Mr. HeUier, the attorney, and Mr. Teal, the treasurer, of the steam- 
ship company, had said to him that the coal company had nothing 
to worry about, and that the vessel was good for ail supplies. 

During the same conversation there was talk about a guaranty or 
further security, and that Mr. Nichols, the président of the steamship 
company, was a man of property, and would guaranty the account 
so that it would be paid promptly. It does not appear that the guar- 
anty was furnished immediately, but Mr. Lounsbury, agent of the coal 
company, says, "We supplied them right along, pending an agree- 
ment more satisfactory to me," and the coal delivered was regu- 
larly billed and charged to the Boston & Maine Steamship Company. 

The contemplated guaranty was shortly afterwards executed and 
delivered, and antedated to August l, 1901, thus covering the de- 
livery of coal in question. 
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It would seem, in view of the conversation and the acts of the par- 
ties that the situation should not be accepted as one creating a lien 
by contract, as the assertion of the treasurer of the company and its 
counsel was based upon the idea that a lien resulted by implication as 
a matter of law ; and the agent of the coal company i|Ot only did not 
expressly adopt that view, but qualified his acquiescence therein by 
the remark that, even if a lien did exist, it would not be satisfactory. 

In short, it would seem that the idea of creating and relying upon 
a lien by contract was not in the minds of either party, and the con- 
versation at the most only présents an erroneous assertion of law, 
to which the coal company did not unqualifiedly commit itself. 

A lien is for security and results by implication under proper con- 
ditions of necessity, or by contract where it is clear that the minds 
of the parties met for such a purpose. A lien being thus for security 
would not assert itself against a creditor to his loss and to the ex- 
clusion of his claim against the one upon whom the primary obliga- 
tion rests. Neither will a lien intrude itself to destroy the security 
of a mortgagee unless it were one which would be upheld as between 
the original parties to the contract. 

The decree of the District Court is reversed, and the case is re- 
manded to that court, with directions to dismiss the pétition of the 
Metropolitan Coal Company, with costs against the same; and the 
appellant recovers his costs of appeal. 

On Rehearing, 
(Jlarch 11, 1903.) 

PER CURIAM. The court having carefuUy considered the péti- 
tion for rehearing and the brief in support thereof, and thereupon no 
judge who concurred in the judgment desiring a rehearing, the péti- 
tion is denied, and a mandate will issue forthwith. 
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WOLFF et al. v. B. I. DU PONT DE NEMOURS & 00. 

(Circuit Court, D. Delaware. May 29, 1903.) 

1. Patents— Validity and Infringemknt— Process for Making bmokeless 
Pqwdbr. 

The Von Freeden patent. No. 429,516, for a process for making smoke- 
less gnnpowder from nitii-cellulose, by flrst completely dissolving tlie 
same by a solvent, and, after It Is kneaded or roUed Into a plastic mass, 
addlng a "Uquid or vapor chemically indiffèrent to the constltuents of 
the mass," preferably water or steam, and stirring until complète granu- 
lation has been produced, if not invalid for insufflciency of description, 
in not specifying the qnantity of water or steam required or used to 
produee granulation, is not infrlnged by the process of the Du Pont 
patent. No. 503,586, In which finely dlylded nltro-cellulose is distributed 
uniformly, by means of stirring, throughout a body of water or liquid, 
which holds It in suspension, to whlch the solvent is then added and the 
stirring continued, by which means gelatinization and granulation are 
simultaneously effected; the process being essentially différent, and the 
product In one case being a completely gelatinized grain, while in the 
other it Is only partially gelatinized, Claim 2, which covers the heating 
of the grains formed by the process of claim 1 in hot water or by steam, 
for the purpose of evaporating the volatile solvent therein, is void for 
lack ot patentable Invention; such process being old in the arts, and also 
shown In prior patents relating to the same art 

In Equity. Suit for infringement of letters patent No. 429,516, for 
a process for making smokeless gunpowder, granted to Richard Von 
Freeden June 3, 1890. On final hearing. 

Julian C. Dowell, for complainants. 

Frédéric P. Fish and Charles Neave, for défendant. 

GRAY, Circuit Judge. This is a bill in equity filed by the complain- 
ants, as owners by assignment of the letters patent No. 429,516, issued 
June 3, 1890, to Richard Von Freeden, against the défendant, claim- 
ing infringement of the said letters patent, seeking to restrain the 
same, and praying for an account of profits, etc. 

The answer of the défendant admits the issuance of the letters pat- 
ent to Von Freeden, as stated, and the ownership of the same by com- 
plainants, but claims that the same are invahd, by reason of prior use, 
anticipation, nonpatentability, and insufHciency of description, and 
dénies infringement. The subject-matter of the patent in suit, and the 
art to which it relates, are described in the spécifications and clahns of 
the letters patent, as foUows: 

"To Ail Whom It may Concern: 

"Be it known that I, Richard Von Freeden, a subject of the Grand Duke of 
Oldenburg, residing at Walsrode, kingdom of Prussla, Germany, hâve in- 
vented a new and useful improvement in the manufacture of gunpowder from 
nitro-cellulose, whereof the foUowing is a spécification: 

"My Invention Is based on the discovery made by me that gelatinized nitro- 
cellulose still containing the solvent employed for its gelatinization on being 
exposed to certain liquids or to vapors thereof undergoes a kind of coagula- 
tion and a division into small lumps, which latter is promoted by stirring. 
This peculiar behavior of the gelatinized nitro-cellulose I make use of in tlie 
manufacture of granulated gunpowder from nitro-cellulose or compounds 
thereof with other substances. In view of producing such gunpowder, which 
is not affected by moisture, the nitro-cellulose, whether pure or mlxed with 
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other materlals, il at présent elther converted In Its original state Into par- 
ticles, whlch are thereupon gelatlnlzed on the surface, or it Is at the onset 
thoroughly gelatinized, and subsequently divided by mechanlcal means into 
small pièces or laminae. In the first case the powder is not sufflciently ré- 
sistant against the influence of damp air, wliile in the second case it is im- 
possible to obtain grains of like size and form, which is so mnch the more 
prejudiclal, as this nonuniformlty is an obstacle to the complète expulsion of 
the solvents employed in the gelatinizlng process, In conséquence whereof a 
différence in the Chemical constitution and explosive power of the grains 
results. For the purpose of ohviating thèse defects I proeeed as foUows: 

"The nitro-cellulose, or compound thereof with other substances, is first 
mixed with a liquid adapted to dissolve the former — sucb as ethyl-ether, 
methyl-ether, a solution of camphor in ether, a mixture of ether and alcohol, 
dinitro-toluol, etc. — and the mixture is kneaded or roUed untU it has become 
plastic and the nitro-cellulose completely dlssolved, To the mass thus ob- 
tained I Introduce a liquid or vapor Incapable of dissolving or otherwlse 
actlng ehemically either on the nitro-cellulose or on the ingrédients of the 
said compound thereof. Preferably I employ water or steam, or both together. 
At the same time the mass is stirred. By thèse means the mass is caused 
to split up into particles or grains, which become smaller in the measure as 
the stirrlng is continued and the température Is ralsed. The grains are heated 
together with the same or any other like liquid, vapor, or steam unadapted 
to act ehemically thereon, the température being carried to a degree some- 
what above the boiling point of the solvent employed In order to completely 
drive out the latter. The said solvents are thereby extracted from the grains 
and evaporated; but they may be recovered by distillation. Thereupon the 
grains are sépara ted from the liquid or wlthdrawn from the steam or vapor 
and dried, and flnally they are treated in the ordinary manner in vIew of 
producing flnished gun or blasting powder. 

"The deseribed method of extracting the solvents may also be applled to 
grains composed of or containing gelatinized nitro-cellulose, which are pro- 
duced by means différent from those specifled. 

"I claim as my invention: 

"(1) The process of gelatinizlng and granulating nitro-cellulose or a com- 
pound thereof with other substances, which conslsts in addlng to the said 
nitro-cellulose or compound a solvent of the former, kneading the mass untU 
the same has become plastic and the nitro-cellulose thoroughly gelatinized, 
introducing thereto a liquid or vapor ehemically indiffèrent to the constituents 
of the mass, and stirrlng the latter untll complète granulation has been pro- 
duced, substantially as deseribed. 

"(2) The process of treating grains composed of gelatinized nitro-cellulose 
or of a compound thereof with other substances and still containing the 
solvent employed for the purpose of gelatlnlzation, the said process consisting 
in exposing the grains to a heated liquid or vapor ehemically indiffèrent to 
the solid constituents thereof and afterward drying the grains, substantially 
as deseribed. 

"In testlmony whereof 1 hâve hereunto set my hand in the présence of 
two subscriblng witnesses. Richard Von Freeden. 

"Witnesses: 

"W. H. Edwards. 
"W. Haupt." 

The nitro-cellulose hère referred to, is an explosive nitrate of cellu- 
lose, commonly known as "gun cotton." It is made by digesting clean 
cotton in a mixture of nitric and sulphuric acid. There are other 
nitrates of cellulose made with weak acids and a short period of di- 
gestion, which are not gun cotton, or the particular nitrate with which 
we are hère concerned. This nitro-cellulose, or gun cotton, is solubk 
in certain liquids, as stated in the spécifications of the patent, such 
as ethyl-ether, methyl-ether, a solution of camphor in ether, etc. 
When one of thèse solvents is mixed in proper proportion with wet 
122 F.— 60 



946 122 FEDERAL EBPORTBE. 

gun cotton, and the mixture kneaded or rolled for a sufficient length 
oî time, the cellulose fibre is whqlly dissolved, and a homogeneous 
gelatinous mass is produced. The production of such a gelatinous 
mass, by the admixture and kneading of the solvent with the gun cot- 
ton, was well known in the art at the date of the patent, and forms the 
raw material, so to speak, of the process of the patent. Indeed, 
the Pfleiderer kneading machine, used by the complainants for work- 
ing together the solvent ànd the gun cotton into a gelatinous mass, 
was one already devised by thè person whose name it bears, and prob- 
ably superseded some other mode of kneading in use prior to the pat- 
ent in suit. It is only important to bear in mind, that a "gelatinous 
and plastic" mass, produced by this or a similar kneading or roUing 
process, in which the nitro-cellulose has become "completely dis- 
solved," is the absolutely necessary starting point for the process de- 
scribed in the spécifications and first claim of the patent in suit. 

Starting, then, with this plastic mass, so produced and described, 
"my invention," says the patentée, "is based on the discovery made by 
me that gelatinizéd nitro-cellulose still containing the solvent em- 
ployed for its gelatinization on being exposed to certain liquids or to 
vapors thereof undergoes a kind of coagulation and a, division into 
small lumps, which latter is promoted by stirring." The invention or 
discovery of the patent is clearly stated to be the division of this 
gelatinizéd niass into lumps, by the exposure thereof to certain 
liquids or vapors chemically indiffèrent thereto, and that this resuit 
is promoted by stirring. It is a process of granulation, and involves 
the formation of a plastic mass, by kneading a mixture of nitro- 
cellulose and its solvent, so that the nitro-cellulose is "completely dis- 
solved." The method of forming this plastic mass is precisely what 
it was in the art prior to the patent. It is accomplished without the 
use of water, and constitutes the first step of the process. 

The spécification of the patent says: 

"To the mass thus obtalned I Introduce a liquid or vapor Incapable o( dis- 
solving or otherwise acting ehemlcally elther on the nitro-cellulose or on the 
ingrédients of the said compound thereof. Preferably I employ water or 
steam, or botib together. At the same tlmë the masa is stlrred." 

This is the second step in the process; and that there is hère de- 
scribed whatever there is of invention, as covered by the first claim 
of the patent, is apparent from the language of the spécification which 
immediately follows : 

"By thèse means [that is, by the introduction of the water or steam, and 
the stirring] the mass is caused to spllt up Into particles or grains, which 
become smaller in the measure as the stirring Is continuçd and the tempéra- 
ture Is raised." 

The process, therefore, is one of granulation of a previously formed 
gelatinizéd and plastic mass, in which the gun cotton has been com- 
pletely dissolved, and which still contains the solvent. 

The description of the process in the spécifications would seem to 
assume that the water or steam is introduced to the plastic mass in the 
same vessel in which it was being kneaded for the purpose of gelatin- 
ization, and that the stirring required after the introduction of the 
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water or steam, is a continuation of the same kneading process in the 
same vessel and by the same kneading blades or paddles. It is this 
process of granulation which the patentée describes as his contribution 
to the art. Prier thereto, the state of the art is thus described in the 
letters patent : 

"In vlew of producing such gunpowder, which is not affected by moisture, 
the nitro-cellulose, whether pure or mlxed with other materials, Is at présent 
either converted in its original state into particles which are thereupou gela- 
tinlzed on the surface, or it is at the onset thoroughly gelatinized and subse- 
quently dlvided by mechanical means into small pièces or laminœ." 

Neither of thèse methods, says the patentée, were eiitirely satisfac- 
tory, as, in the first case, the powder was not sufficiently résistant to 
moisture, and in the second, it was impossible to obtain grains of like 
size and form. The raethod in the prior art nearest to that in the pat- 
ent in suit, was the last described. It could hâve been practiced by 
gelatinizing, as already described, pulped wet gun cotton, by mixing 
it with a solvent and thoroughly kneading it in one of the Pfleiderer 
kneading machines, used in forming the gelatinized plastic mass of 
the patent in suit. Up to this point the processes are the same. The 
old method, however, was to take this gelatinized plastic mass, and, 
having rolled it into thin sheets, mechanically eut it into small flakes 
or pièces. Von Freeden takes the same mass and introduces thereto 
water or steam, the mass still being stirred or kneaded, and says that 
he finds that it will break up into grains. That is. Von Freeden broke 
up or granulated his gelatinized mass (presumably) in the kneading 
machine, by introducing thereto water or vapor, while it was still beirig 
kneaded or stirred, instead of mechanically cutting the same into fîake- 
like grains, when rolled into sheets. Von Freeden claims to hâve de- 
vised a new means, to take the place of the old mechanical means, of 
dividing into grains the mass of completely dissolved nitro-cellulose. 
This is the process described in the first claim, which we again quote : 

"I claim as my Invention: 

"(1) The process of gelatinizing and granulatlng nitro-cellulose or a com- 
pound thereof with other substances, which consists in adding to the said 
nitro-cellulose or compound a solvent of the former, kneading the mass until 
the same has become plastic and the nitro-cellulose thoroughly gelatinized, 
introducing thereto a liquid or vapor chemically indiffèrent to the constituents 
of the mass, and stirring the latter until complète granulation has been pro- 
duced, substantlally as described." 

The second claim of the patent refers to the mode of treating the 
grains after they are formed, by beat, so as to drive off the solvent, 
before drying the grains and sorting them for use. This claim will 
be considered separately. 

The defendant's process is alleged to infringe that of the complain- 
ants, as covered by the first claim of the patent in suit, and the spé- 
cifications relating thereto, and we must now examine it in the light 
of the testimony and exhibits in the case. 

Mr. Francis G. Du Pont, then vice président of the défendant Com- 
pany, who was called as a witness by the complainants at the beginning 
of the taking of testimony, described the process by which the défend- 
ant carried on the manufacture of smokeless powder prior to the filing 
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of the bill of complaint, and subséquent to the grant of the patent in 
suit to Von Freeden, June 3, 1890. His description is substantially 
as follows: 

"In carrying on the process there is used a stationary vertical cylindrically 
formed still o( substantially the form and construction of the still marked 
'A' in the drawings attacUed to letters patent No. 503,586 granted to Francis 
G. Du Pont on Augùst 22, 1893. Around the outside of the lower portion ot 
the still is a Jacket in which steam may be caused to circulate when it is 
deslred to beat the contents of the still. A rotatable shaft [not shown in the 
drawing] extends downward through a stufflng box In the top of the still to 
a point near its bottom and carries six arms extending across it, eacU arm 
attached at Its central point to the shaft and at points on the shaft about 
eight inches apart, and the ends of the arms reach nearly to the wal! of the 
still." 

Drawing Accompanying Du Pont Patent No. 503,586. 
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A large quantity of water, stated by Mr. Francis I. Du Pont (son of 
Francis G. Du Pont), on a rough estimate, to amount to about 2^ to 
3 tons, in which about 5 per cent, of barium nitrate and 2 per cent, of 
saltpeter hâve been dissolved, is then pumped into the still, only par- 
tially fîlling the same. At the time of the introduction of the water, 
the horizontal stirrers are set in rotation and continued so during the 
whole of the process. Finely pulped wet gun cotton, sometimes 
amounting, according to Mr. F. I. Du Pont, to as much as 450 or 500 
pounds, and which has not as yet been subjected to the action of any 
solvent, is then thrown into the still through an opening in its upper 
part, and by the action of the stirrer blades then going on, is imme- 
diately mixed through the water in the still, forming a whitish liquid 
of about the consistency of milk. "More water, in which barium 
nitrate and saltpeter hâve been dissolved, is then pumped into the still, 
until the surface of the liquid in the still is about on a level with the 
upper stirrer blades on the vertical shaft." The stirrer blades are 
rotated at a speed sufHcient to maintain the particles of gun cotton in 
mechanical suspension in the water. An emulsion, formed by beating 
up amyl acétate, which is a solvent of nitro-cellulose, in water in 
which barium nitrate and saltpeter hâve been dissolved, is then pumped 
into the still. The volatile, oily particles or globules of the solvent at 
once seize upon the finely divided particles of nitro-cellulose suspend- 
ed iii_the liquid in the still, the constant stirring serving to distribute 
the particles of^emulsion thoroughly throughout the Hquid and to bring 
them into contact with the fine particles of nitro-cellulose, partially 
gelatinizing and granulating the same. This gelatinization and gran- 
ulation is practically instantaneous, as both are simultaneously effected 
within 5 minutes after the introduction of the emulsion into the still 
is begun, and it is in testimony that it takes several minutes for the 
whole emulsion to be run into the still (whereas, according to the testi- 
mony of Mr. Hesse, managing agent of complainants, and produced 
as a witness by them, the kneading of the mixture of gun cotton and 
its solvent into a gelatinous and plastic mass takes 30 minutes, and the 
disintegration of the same into grains, before the evaporation of the 
solvent begins, takes 15 minutes more). 

The description so far relates to the granulation of the materials 
introduced into the still, to wit, the finely divided, pulpy nitro-cellulose, 
held in suspension throughout the liquid in the still, and the solvent 
emulsion afterwards introduced ; and, as already observed, such granu- 
lation is practically instantaneous upon the meeting of the globules 
of the emulsion and the fine particles of nitro-cellulose, held in suspen- 
sion throughout the liquid. The process up to this point is clearly not, 
as in that of Von Freeden, the disintegration and breaking up of a 
previously formed gelatinized mass of nitro-cellulose, in which the 
fiber has been thoroughly dissolved (the said breaking up of the mass, 
presumably, from the spécifications and claims of the patent, taking 
place in the kneading machine while being kneaded and torn by the 
blades of the machine, and softened by exposure to water or steam), 
but is a building up of grains by the meeting and union of small parti- 
cles of the finely divided nitro-cellulose, as suspended in the liquid in 
the still, with the small globules or particles of the solvent ; thèse con- 
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tacts being ïnsured by the constant stirring of the lîquid holding such 
particles in suspension. It is true, that the materials of the two pro- 
cesses are the same, to wit, nitro-cellulose, a solvent, and water, but 
the mode, as well as the order in which they are used and act upon each 
other, is différent. In the "Du Pont" process, there is no previous 
kneading together of the pulped nitro-cellulose with a solvent, until a 
thoroughly gelatinized mass of measurable consistency and toughness 
is formed, and no gelatinized mass at ail. In fact, there is no knead- 
ing of a mass, or anything that could be called its équivalent, in the 
"Du Pont" process, and consequently, there is no exposure of such a 
mass to water or steam, and its conséquent disintegration, produced, 
so far as we may conjecture, by the softening effect of the v^^ater upon 
the mass, promoted by the tearing action of the rotating kneading 
blades, and by the possible mechanical efifect of the agitated water, if 
a sufficient quantity thereof is introduced. 

It may as well be hère observed, however, that there is no statement 
anywhere in the spécifications or claims of the patent in suit, as to how 
much water is to be used in this disintegrating process, or as to the 
manner in which it is to be applied. The spécifications begin by say- 
ing: 

"My Invention is based on the discovery made by me that gelatinized nitro- 
cellulose still containing the solvent employed for its gelatinization on being 
exposed to certain llquids or to vapors thereof undergoes a kind of coagula- 
tion and a division Into small lumps, which latter is promoted by stirring." 

Again, at Une 41 et seq., the foUowing language is used : 

"The nitro-cellulose, or compound with other substances, is flrst mixed 
with a liquld adapted to dissolve the former, • * ♦ and the mixture Is 
kneaded or rolled until it bas become plastic and the nitro-cellulose completely 
dissolved. To the mass thus obtained I introduce a liquid or vapor incapable 
of dissolving or otherwise acthig chemically either on the nitro-cellulose or 
on the ingrédients of the said compound thereof. Preferably I employ water 
or steam, or both together. At the same time the mass Is stirred. By thèse 
means the mass is caused to split up into particles or grains." 

The first claim also speaks of "kneading the mass until the same 
has become plastic and the nitro-cellulose thoroughly gelatinized, 
introducing thereto a liquid or vapor chemically indiffèrent to the con- 
stituents of the mass, and stirring the latter until complète granulation 
has been produced substantially as described." So far as any explana- 
tion of the process is contained in the spécifications or claims, it does 
not appear whether water is to be introduced in such quantity as that it 
shall hold the mass in suspension. It speaks of introducing "to the 
mass thus obtained" water or steam, or both together. This descrip- 
tion might well suggest a softening of the mass by a spray of water, 
the mass being stirred the while by the kneading blades, the softening 
by the vapor or spray resulting in a breaking up of the mass into 
smaller and smaller particles. So, too, the introduction of steam "to 
the mass thus obtained" would suggest that the mass itself was being 
torn by the blades of the kneading machine, while subjected to the 
softening effect of the steam. I can fînd no suggestion in the spéc- 
ifications or claims of the patent, that it is necessary that the mass 
should be placed in a large quantity of water, which would hold in 
suspension such mass and the granulations thereof, as they were being 
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formed, whether by the stirring of the blades or the agitation and soft- 
ening efïect of the water, or by both. And especially is the suggestion 
of such a condition excluded by the considération that the introduction 
of steam to the gelatinized mass is the alternative of the introduction 
of water to the same. The only concept possible as to the use of 
steam, as described in the patent in suit, is that of a moistening of the 
mass, and a conséquent softening thereof from the moisture produced 
by the continued application of the vapor, analogous to the efïect 
produced by spraying water upon the gelatinized mass, which is mean- 
while being stirred and torn with the blades, thus working the water 
into the mass or dough, and making it more and more soft. Whether 
such an application of steam or moistening by water, as would be sug- 
gested by the language of the spécifications and claims, would be 
sufificient to produce the granulation required, or not, it seems to hâve 
been assumed in the testimony that a quantity of water, large enough 
to hold in suspension the gelatinized mass and the granulations there- 
of, was in fact introduced into the containing vessel or kneading ma- 
chine, and the stirring or kneading process of the mass was continued 
in that body of water until sufficient disintegration and granulation 
took place. I am inclined to think, however, that if such "exposures" 
to water or steam, as seem to be warranted by the language of the 
spécifications and claims, would not produce the efïect desired (and 
the testimony of Mr. Little is that they would not, and Prof. Munroe 
confirms this, as to the use of steam), then the directions and ex- 
planations of the spécifications and claims would not sufficiently inform 
one skilled in the art, to successfully practice the process intended to 
be set forth in the patent, so as to conform to the requirement of 
section 4888 of the United States Revised Statutes [U. S. Comp. St. 
1901, p. 3383]. However this may be, the patentée of the patent 
in suit must be held to his invention as he has described it. His claim 
cannot be enlarged beyond the fair meaning of the language empioyed 
to set it forth. The first claim of the patent, taken in connection with 
the spécifications to which it refers, absolutely requires as a necessary 
condition to the process, that a mixture of nitro-cellulose, or a com- 
pound thereof with other substances, with a solvent of nitro-cellulose, 
be kneaded or rolled until it has become plastic and the nitro-cellulose 
completely dissolved. The language of the claim and spécifications 
make the formation of such a thoroughly gelatinized mass, in which 
the nitro-cellulose has been "completely dissolved," the indispensable 
and essential first step of the patented process. It is the introduction 
of water or steam to such a mass (and no other) and the stirring 
thereof, that produces the breaking up and granulation of said mass, 
as alleged in the patent. Nothing can be clearer than this essential 
requirement of the patent in suit. The ingrédients were, of course, 
old. Nitro-cellulose, gelatinized by a solvent into a plastic mass, 
had, before the date of the patent, been rolled into sheets and me- 
chanically divided into grains. This belongs to the prior art, as stated 
in his spécifications by the patentée himself, and the invention claimed 
by the patentée, and the only one that can be claimed, is the breaking 
up of this same thoroughly gelatinized plastic mass, by exposing it to 
water or steam, and stirring it meanwhile. 
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Prof. Munroe, the complainants' principal witness, clearly miscon- 
ceives the scope of the invention, as set forth in the spécifications and 
claims of the patent, for he says in his examination in chief, when con- 
trasting the process of the patent in suit with that of Du Pont ; 

"Whereas Von Freeden preferably gelatlnizes his gun cotton before intro- 
ducing it Into the chemically Indiffèrent Uquld whlch is belng stirred," etc. 

As we hâve just shown, the patentée présents to those who would 
practice his process, no choice between his first step of forming a thor- 
oughly gelatinized and plastic mass before introducing it to the water, 
and the method adopted by Du Pont, of dispensing with such a gelatin- 
ized mass and dropping the ingrédients of which it is composed, sépa- 
rât ely and directly into the water in the still. As has been shown, the 
formation of a thoroughly gelatinized and plastic mass, by the knead- 
ing or rolling of a mixture of nitro-cellulose and a solvent, is the essen- 
tial first step of the process of the patent in suit, and its claims cannot 
be enlarged by construction to cover what is not described therein. 
Such an enlargement of the claim would be an unjustifiable obstruction 
to the advancement of the art hère in question. 

The patent in suit is not a primary one, and, assuming its validity, 
can claim none of the privilèges of construction accorded to such pat- 
ents. The multiform uses of water in the arts cannot be restricted by 
this patentée, except when employed for precisely the same function, 
on the same material, as described and claimed in the patent in suit 
As has been already pointed out, in the "Du Pont" process, there is 
no gelatinized plastic mass, made by mixing and kneading nitro- 
cellulose and a souvent thereof, until the nitro-cellulose has been 
"completely dissolved," to be disintegrated and broken up into grains 
by being stirred in water. In that process, the nitro-cellulose, fînely 
powdered, is dropped into a large quantity of water in a state of agita- 
tion from mechanical stirring, so that it at once assumes the appear- 
ance and consistency of milk. Into this milky fluid, is introduced,, 
from a separate vessel, an emulsion of a solvent of nitro-cellulose, and, 
as has already been described, grains are built up by the contacts of 
the fine particles of nitro-cellulose with the small particles or globules 
of the solvent, the agitation of the water serving to distribute through- 
out the liquid the particles of each ingrédient. No gelatinized mass 
is pulled down into grains, but grains are built up, by the instanta- 
neous, though partial, gelatinization of the fînely divided nitro-cellu- 
lose, from contact with the small particles or globules of the solvent 
distributed in emulsion throughout the liquid. The function of the 
water in the "Du Pont" process is thus seen to be entirely différent 
from its function in the process of the patent in suit. There, in some 
mode not clearly explained, the introduction of water to the previ- 
ously formed plastic mass of gelatinized nitro-cellulose, serves, with 
stirring of the same, to disintegrate the mass into smaller and smaller 
pièces and grains. Just how this is done^ the patent, as we hâve 
already said, does not explain. The patentée in the spécifications- 
speaks of it as "the peculiar behavior of gelatinized nitro-cellulose" 
when exposed to liquids or vapors thereof. In the "Du Pont" pro- 
cess, on the other hand, the function of the large quantity of water in^ 
the still is not to disintegrate a gelatinized and plastic mass of nitro^- 
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•cellulose, but to hold in suspension the finely divided and undissolved 
nitrocellulose while the solvant emulsion is introduced, which imme- 
diately gelatinizes thèse fine particles into grains, the water meanwhile 
performing the further function, when stirred, of bringing the solvent 
and the particles of cellulose into contact, and also preventing the 
agglutinization of gelatinized grains into larger ones. 

The function of the stirring is also différent in the two processes. 
In that of Von Freeden, it is to "promote" the granulation of the 
previously formed gelatinized and plastic mass, by the division of the 
same into small lumps. Prof. Munroe says that the tumult of the 
stirred water — the reflex waves from the side of the réceptacle — me- 
chanically aids this division of the mass. In the "Du Pont" process, 
the function of the stirring is first to prevent the lighter and oily 
solvent in the emulsion from collecting at the top of the liquid in the 
still, and its heavier ingrédients at the bottom; and second to dis- 
tribute the finely powdered nitro-cellulose uniformly throughout the 
liquid in which it is suspended, and thereby insure contacts between the 
small particles of the same with the globules of the solvent, from which 
gelatiniiation and granulation simultaneously ensue. This new func- 
tion of the water, in the manufacture of smokeless powder from nitro- 
cellulose, seems to us an important one, and one never theretofore 
availed of until shown by the "Du Pont" process. It was a further 
step in advance in the art of the manufacture of smokeless powder, and 
on lines entirely new and distinct from those laid down in the patent in 
suit. It dispenses entirely with the first step of the "Von Freeden" 
process — the formation of a gelatinized plastic mass, in which nitro- 
cellulose has been completely dissolved, to be thereafter disintegrated 
into grains — for in the process of défendant, gelatinization and granu- 
lation are produced simultaneously. This is admitted by Prof. Mun- 
roe, the complainants' expert. It is an instantaneous formation of 
a partially gelatinized grain — a new product as well as a new process, 
as will be explained hereafter. 

Having pointed out what seem the essential characteristics of the 
two processes, that of the patent in suit and that of the alleged in- 
fringement of Du Pont, and the différence between the two, so far as 
the "Von Freeden" process is covered by the first claim of the patent 
in suit, it remains to consider that part of the process covered by the 
second claim thereof. 

It will be remembered that, in the spécifications of the patent in 
suit, after describing the stirring of the plastic mass of gelatinized 
nitro-cellulose after water was introduced to the same, and the granula- 
tion thereupon ensuing, it is said that the température is raised and 
that: 

"The grains are heated together with the same or any other like liquid, 
vapor or steam unadapted to act chemically thereon, the température being 
carried to a degree somewhat above the boiling point of the solvent em- 
ployed. in order to completely drive out the latter. The solvents are thereby 
exlracted from the grains and evaporated, but they may be recovered by 
distillation. Thereupon, the grains are separated from the liquid or with- 
drawn from- the steam or vapor and dried." 

They are then ready to be treated in the ordinary manner for pro- 
ducing finished gun or blasting powder. That is to say, after the 
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granulation of the gelatinized mass, in which the nitro-cellulose has 
been "completely dissolved," it is necessary to remove the solvent, in 
order that the grains may be hardened so as to form a freely flowing 
powder for use in small arrhs, and wherever the old black powder had 
formerly been used. The second claim of this part of the process, is 
as follows : 

"(2) The process of treatlng grains <;omposed of gelatinized nitro-cellulose 
or of a compound thereof with other substances and still containing the 
solvent employed for the purpose of gelatinization, the sald process consisting 
in exposing the grains to a heated liquld or vapor chemically Indiffèrent to 
the solid constituents thereof and afterward drying the grains substantially 
as described." 

The obvious eflfect of heat, whether applied to a volatile substance 
more directly, or through the médium of heated or boiling water or 
steam, to promote the volatilization and evaporation thereof, is part of 
the common knowledge of the practical arts, and has been time out of 
mind. Unless the function of boiling water or of steam injected 
through the substance to be evaporated, and the liquid containing the 
same, be such a novel application and use of heat for the purposes 
described, as not readily to occur to one ordinarily skilled in the art, 
it should not receive the protection of a patent. A careful considéra- 
tion of the spécifications and second claim of the patent, and the testi- 
mony relating thereto, convinces me that the mode of driving out the 
solvent by eVaporation, described in the patent, does not disclose such 
novelty of function in the application of steam or hot water for that 
purpose as is required by the patent law. It is not surprising, there- 
fore, to find from the testimony that the evaporation of the solvent 
from nitro-cellulose grains, was practiced in the manufacture of smoke- 
less powder prior to the date of the patent in suit. The références 
made by the défendant to the patent of Reed and Johnson, of 1882, 
the Johnson patent of 1888, and that of Abel of 1890, set out in the 
record, support this assertion. 

But apart from the want of novelty, as shown by anticipation, I am 
of opinion that the process of evaporating the solvent, as described in 
the patent in suit, did not require the exercise of the inventive faculty 
to evolve it. The process consists in heating the grains in water, or 
by steam, the known efifect of which heating, was the volatilization and 
evaporation of the volatile solvent. The water or vapor ûs a con- 
venient and gpod médium for transmitting the heat uniformly to ail 
the grains. The necessity of getting rid of the solvent, in order that 
it might not injuriously affect the explosive qualities of the powder, 
was well understood, and after his granulating process was finished, 
this necessity still remained, and the patentée had only to resort to 
the well-known function of heat in evaporating the solvent, by heating 
above the boiling point the water in which the grains were suspended. 

The record discloses patents for the manufacture of other articles 
than gunpowder, in which a volatile solvent is removed from the ma- 
terial which it has dissolved, by the use of heated water. The patents 
granted to Marquard, Nos. 51,331 and 51,332, referred to in the rec- 
ord, illustrate this process. The same method of removing a solvent 
is also shown in the Clark patent of 1882, also cited in the record. It 
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is hardly necessary to refer to other instances cited by défendant and 
set forth in the record. 

Although the gênerai views so far expressed, as to both claims of 
the patent in suit, and the alleged infringing process of the défendant, 
are sufficient to dispose of the case, it is proper to advert to certain 
spécial features of both processes, which were forcefully and ably dis- 
cussed by counsel on both sides. The testimony of the experts pro- 
duced for the complainants and défendant respectively, has been care- 
fully considered. Prof. Munroe, while contending in behalf of com- 
plainants, that the defendant's process is substantially that of the pat- 
ent in suit, and infringes the same, says, in the course of his testimony 
more than once, that in the "Du Pont" process, the granulation and 
gelatinization of the nitro-cellulose occur simultaneously. In the 
course of the same cross-examination, he distinctly says that, in the 
"Du Pont" process, the nitro-cellulose is gelatinized in grains, and that 
in that process, there is no kneading of a nitro-cellulose with its 
Suivent into a plastic mass. On cross-examination, the following ques- 
tion was asked : 

"XQ. 205. In practicing the defendant's process, Is there produced any gela- 
tinized plastic mass, -which after being produced Is divided up into grains by 
stlrring? 

"A. That I cannot say. I believe that there are plastic masses produced 
In the opération which are not subsequently divided up into grains by stirring, 
but that there is any part of the mass produced in the plastic condition 
which . is subsequently divided up into grains by stirring, I do not know, 
though I can conceive of its being possible." 

But Prof. Munroe, in his examination in chief (complainants' rec- 
ord, page 204), said: 

"Both the Du Pont and Von Freeden processes are processes in whicli 
fibrous nitro-cellulose, subdivided into fine parts, is built up into plastic 
masses by means of a gelatinizing agent, and in which they are subdivided 
into small lumps by means of a chemically indiffèrent liquid or vapor, prefer- 
ably water or steam, or both together." 

Further on, in the same answer, he said: 

"Both Von Freeden and Du Pont stir the gelatinized mass in a chemically 
indiffèrent liquid. Von Freeden stirs in a kneading machine in a small 
volume of water; Du Pont stirs in his 'still' in a very much larger volume 
of water, in which the plastic mass is freely suspended." 

Upon this testimony, apparently, is founded the contention of the 
complainants, set forth as a capital proposition on page 46 of the brief, 
as follows : 

"In the 'Du Pont' process, as practiced by the défendant, there Is formed 
a plastic mass, which is kneaded in the sensé in which Von Freeden uses 
thèse terms, and as they are understood by persons skilled in the art to 
which the invention relates." 

If this is the contention of the complainants, in regard to the defend- 
ant's process (and it would seem necessary to their case that it should 
be), it is incumbent upon complainants to prove it, for this is the 
essential feature of the process of the patent in suit, that must be 
found in defendant's process, in order to maintain the charge of in- 
fringement. The burden is on the complainants to show this alleged 
condition as an existing fact, not that it is merely possible or probable. 
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This, however, complainants hâve failed to do. Prof. Munroe, when 
particularly interrogated on the précise point, as in cross-question 205, 
above quoted, fails to support the gênerai and loose expressions of 
his examination in chief. He simply says: 

"I cannot say that, in practicing the defendant's process, there Is pro- 
duced any gelatinized plastic mass, whicli after belng produced is divided up 
into grains by stirring." 

On the other hand, Mr. Little, a chemist of 25 years' standing, and 
who for 15 years or more has been specially employed in the study of 
cellulose, its properties and compounds, says, when speaking of the 
"Du Pont" process : 

"Du Pont mixes an emulslon of a solvent of nitro-cellulose, net with nitro- 
cellulose itself, but with a thin mixture of flnely divided flbrous nitro-cellulose 
in water. In thus mixing the two, there is no suggestion of what Von 
Freeden styles 'kneadlng' or 'rolling,' any more than stirring a little flour and 
water together into a thin pulp or liquid is 'kneading' dough. There is no 
production of a plastic mass, but instead. a body of liquid containing the nitro- 
cellulose distributed uniformly through it in the form of floclis, or, in other 
words, the uitro-cellulose is in the Acculent as opposed to the plastic condition. 
When the nitro-cellulose reaches this condition in the 'Du Pont' process. it 
has been granulated and it is stirred to maintain It in the granular condition," 
and to Insure contacts between thèse grains of nitro-cellulose and the oily 
globules of the solvent, by which the instantaneous formation of partially 
gelatinized grains Is brought about, and the stirring is continued to preveut 
the agglutlnizatlon of thèse gelatinized grains, before they are hardened. 

In the endeavor to show substantial idèntity between complainants' 
and defendant's processes, there is, both in the gênerai statemènts of 
complainants' expert witness and in the argument of the complainants' 
brief, a failure to keep in view the essential feature of the patent in suit, 
to wit, the prior formation of a gelatinized plastic mass by kneading or 
rolling, to which water is afterwards introduced. Prof. Munroe, in 
his testiraony in chief, as quoted above, says : 

"Von Preeden stirs in a Icneading machine In a small volume of water; Du 
Pont stirs in his still in a very much larger volume of water, in which the 
plastic mass is freely suspended." 

'And immediately adds : 

"Both beat the plastic mass wIth stirring In the chemlcally Indiffèrent 
liquid, by which the partleles or grains are hardened throughout their mass." 

This is a confusion of the two steps in the process : (i) The forma- 
tion of the grains, and (2) the removal of the solvent by evaporation, 
and the conséquent hardening eflfect of the heated water after the 
grains are formed. The vital distinction between the two processes in 
forming the grains thus to be hardened, is overlooked, and the exist- 
ence of a "plastic mass * * * freely suspended" in water in the 
"Du Pont" process is assumed. 

Thèse admissions and answers, by the complainants' own expci., 
touch the crucial point of the controversy, as to the two processes of 
complainants and défendant respectively. They not only fail to sup- 
port the contention of complainants, that the essential feature of com- 
plainants' process, to wit, the disintegration and granulation of a 
previously formed gelatinized and plastic mass of nitro-cellulose, in 
which the nitro-cellulose has been completely dissolved by the gelatin- 
izing agent, by exposing the same to or introducing thereto a chem- 
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ically indiffèrent liquid or vapor thereof, is found in defendant's pro- 
cess, but aflSrmatively support defendant's contention as to the différ- 
ence between the two processes. 

Attention bas already been called, in the course of this opinion, to 
the failure of the spécifications and claims of the patent in suit to set 
forth the requirements of the process, as to the manner in which water 
is to be applied or "introduced to" the previously formed gelatinized 
and plastic mass of nitro-cellulose "in such full, clear, concise and 
exact terms as to enable any person skilled in the art or science to 
which it appertains, or with which it is most nearly connected, to make, 
construct, compound and use the same." It will not answer the re- 
quirements of the statute to leave the ascertainment of the précise 
manner in which this essential step of the process is to be practiced, 
to expérimentation ; but it would seem that this is just what is done 
by the inadequacy of the terms used in the patent, in describing the 
essential feature of the process. The language of the spécifications 
already quoted is : 

"To the mass thus obtained I Introduce a liquid or vapor. * * * Prefer- 
ably I employ water or steam or both together. At tlie same time tUe mass 
is stirred." 

Certainly one attempting to follow this direction, would not be in- 
formed by the language quoted, as to whether water was to be intro- 
duced into the kneading machine in such quantifies as to hold the mass 
in suspension, or only in the form of a spray, or otherwise in such 
5mall quantity as would sufifice to moisten and soften the somewhat 
tough and gelatinized nitro-cellulose. The latter would seem the 
more plausible suggestion, since, in the first clause quoted, the al- 
ternative of liquid is "a vapor thereof," and in the latter, the alterna- 
tive of water is steam. Hère we hâve both "vapor" and "steam" 
recommended as granulating agents, in lieu of wtater or other liquids. 
One attempting to make gunpowder by the pro'cess of the patent in 
suit, is assured by the patentée that either of thèse agents will produce 
the resuit desired, namely, the granulation of the gelatinized plastic 
mass. It is only by experiment, however, that the process as prac- 
ticed commercially, could be arived at. Prof. Munroe, complainants' 
expert, says, in answer to cross-question 163 : 

"I hâve taken it for granted that when steam was used there was a fluld 
présent in the liquid state which would be produced by the condensation of 
steam at least sufflcient in order to get that freedom of motion of the par- 
ticles necessary to segregate portions into grains. I should at least in practlce 
expect to use the steam so as to produce this efifect, and therefore I do not 
conslder the conditions set forth in this interrogatory where a fluid in the 
state of vapor or gas alone is présent would occur in practice, and I should 
not expect to granulate with dry steam out of the présence of a Uquld." 

Hère, then, we hâve the testimony of complainants' own witness, 
that the use of steam or vapor, as directed or suggested by the patent 
in suit, would resuit in failure, evidencing in this respect noncompli- 
ance with the requirement of the patent law above quoted. We also 
conclude that the same would be the resuit from the use of any other 
vapor. The language of the Suprême Court, speaking through Mr. 
Justice Brown, in the case of the Incandescent Lamp Patent, 159 U. S. 
474, 16 Sup. Ct. 75, 40 L. Ed. 221, seems entirely pertinent: 
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"It Is requîred by Rev. St. | 4888 [TJ. S. Comp. St. 1901, p. 8383], that the 
application shall contain a written description of the devlce 'and of the 
manner and proeess of making, constructing, compounding, and uslng It in 
such (ull, clear, concise, and exact terms as to enable any person, skilled 
in the art or science to whlch it appertalns or with whîch it is most nearly 
«onnected, to make, construct, compound. and use the same.' The object of 
this is to apprise the public of what the patentée clalms as his own, the 
courts of what they are called upon to construe, and competing manufac- 
tnrers and dealers of exactly what they are bound to avoid. Grant v. Ray- 
mond, 6 Pet. 218, 247 [8 L. Ed. 376]. If the description be so vague and un- 
certain that no one oan tell except by independent experiments, how to con- 
struct the patented devlce, the patent Is void. 

"It was sald by Mr. Chief Justice Taney In Wood v. Underhill, 5 How. 1, 
5 [12 L. Ed. 23], wlth respect to a patented compound for the purpose of 
making brick or tile, which did not give the relative proportions of the dif- 
férent ingrédients: 'But when the spécification of a new composition of 
matter gives only the names of the substances which are to be mixed 
together, wlthout stating any relative proportion, undoubtedly it would be 
the duty of the court to déclare the patent void. And the same rule would 
prevail where It w^s apparent that the proportions were stated ambiguously 
and vaguely. For in such cases it would be évident, on the face of the 
spécification, that no one could use the invention wlthout first ascertaining, 
by experiment, the exact proportion of the différent ingrédients required to 
produee the resuit intended to be çbtained. * » * And if, from the nature 
and character of the ingrédients to be used, they are not susceptible of such 
exact description, the inventer is not entitled to a patent.' 

"So in Tyler v. Boston, 7 Wall. 327, 330 [19 L. Ed. 93], wherein the plaintiff 
professed to hâve discovered a comblnatlon of fusel oil with the minerai and 
earthy oils, constituting a burning fluid, the patentée stated that the exact 
quantity of fusel oil, which is necessary to produce the most désirable com- 
pound, must be determined by experiment. And the court observed: 'Where 
a patent is clalmed for such a discovery it should state the component parts 
of the new manufacture claimed with clearness and précision, and not leave 
a person attempting to use the discovery to flnd it out "by experiment." ' See, 
also, Béné v. Jeantet. 129 U. S. 683 [9 Sup. Ct. 428, 82 L. Ed. 803]; Howard 
V. Détroit Steve Works, 150 U. S. 164, 167 [14 Sup. Ct. 68, 37 L. Ed. 1039]; 
Schneider v. Lovell [C. C] 10 Ped. 666; Welling v. Crâne [O. C] 14 Fed. 571." 

It is noteworthy, also, that tlie spécifications of the patent speal< of — 
"The discovery by me that gelatinized nitro-cellulose still contalning the 
solvent employed for its gelatlnization, on being exposed to certain liquida 
or to vapors thereof undergoes a kind of coagulation and a division into small 
lumps, which latter is promoted by stirring." 

This certainîy is a categorical statement, that granulation to a meas- 
urable extent will be produced by the simple exposure of the gelatin- 
ized mass to a liquid or vapor, without stirring. Complainants' ex- 
pert, Prof. Munroe, however, testifies as follows : 

"XQ. 76. Oan the gelatinous mass produce by kneadlng the nitro-ceUulose 
and a solvent of it, as described in the 'Von Freeden' patent, be granulated 
by exposing It to a liquid or vapor wlthout stirring? 

"A. In my opinion it cannot be." 

The policy as well as the express language of the patent law de- 
mands greater accuracy of statement than this. 

There are other defects in the statements contained in the patent in 
suit, which hâve been discussed at length during the hearing and in the 
briefs, which, though having a serious bearing upon the validity of the 
first claim of the patent in suit, need not be further considered hère, 
in the view taken of the difiference between the proeess of the patent in 
suit and that practiced by the défendant. 
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In addition to what has been said as to the "Du Pont" process, it 
should not pass without notice, that the product of that process — that 
is, the gunpowders manufactured thereby and sold on the market— 
differ in structure and quality from those of the "Von Freeden" 
process. The latter process forms the grains of the powder from a 
gelatinized plastic mass of nitro-cellulose, in which the nitro-cellulose 
has been "completely dissolved." The resuit of this is a complète 
disappearance of the fîber of the gun cotton from the gelatinized mass 
and the grains formed therefrom. Thèse grains are distinguished, 
when examined under the microscope, by a certain hard, glistening 
surface and an absence of any appearance of porousness. The grains 
of the "Du Pont" powders, on the other hand, exhibit, under the 
microscope, pores or channels through the grains, and minute por- 
tions of the fiber of the nitro-cellulose, which hâve been undissolved 
in the formation of the grain by the gelatinizing agent. They do not 
présent the glistening metallic or flint-like surface of the "Von 
Freeden" process. They constitute what are known in the trade as a 
"bulk powder," as distinguished from a "dense powder," such as is 
produced by the "Von Freeden" process. The gravimétrie density 
of the latter is more than 50 per cent, greater than that of the "Du 
Pont" process. According to Mr. Francis I. Du Pont, dense powders 
are used where it is desired to develop greater pressure in a gun, and 
to develop it more slowly ; also where it is desired to use less bulk of 
powder. Bulk powders are used where it is desired to fill the cham- 
ber of the gun to the same extent, or about the same extent, to which 
it is filled by black powder. The results aimed at by the two processes 
are différent. The aim of the "Von Freeden" process was to make 
the hard dense grain that would not be affected by moisture. This 
was accomplished by the thorough gelatinization of the nitro-cellulose, 
by which the same should be "completely dissolved." In the "Du 
Pont" process, there is not this thorough gelatinization of the fiber, 
and no complète solution thereof, in conséquence of which, many open 
pores and channels are présent in the grain. It is, therefore, not so 
résistant to moisture, but possesses other qualities which made its 
production désirable. 

This différence in the character of the products of the "Von Free- 
den" and the "Du Pont" processes, serves to confirm the contention 
already made on other grounds, that the "Von Freeden" process 
should be limited to the method specified in the patent. The différ- 
ence is not between a superior and an inferior product, but between 
différent kinds of powder. When complainants wished to make a 
bulk powder, they employed a process différent from that of the patent 
in suit, and on the other hand, défendant manufactured its 30-caliber 
rifle powder, which is a powder of high density, by an entirely différent 
process from its process for bulk powder hère in question. "Under 
certain conditions, it is désirable to use a bulk powder, and under cer- 
tain other conditions, a dense powder is préférable." 

The "Du Pont" process is substantially that described in two patents 
issued, the one to Francis G. Du Pont and Pierre S. Du Pont, August 
22, 1892, being No. 503,583, and the other of the same date, issued 
to Francis G. Du Pont, being No. 503,587, Thèse patents were grant- 
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ed when the "Von Freeden" patent was récent, and though there was 
a long correspondence between the examiner of patents and the appli- 
cants, in regard to the patentability of the process, it is not without 
significance that no référence was made to that patent. The presump- 
tion that the "Du Pont" process was not invalid, by reason of antici- 
pation, is one that must hâve due weight in the considération of the 
question of infringement. That presumption has not, in my opinion, 
been overcome, and, for the reasons heretofore stated, the bill of com- 
plaint must be dismissed. 



SUNSET TELEPHONE & TELEGRAPH CO. v. CITY OF EUREKA et al. 

OITY OF EUREKA v. SUNSET TELEPHONE & TELEGRAPH CO. 

(Circuit Court, N. D. Californla. May 20, 1903.) 

No. 13,248. 

1. Eqditt— Cross-Bill— When Appropriatb. 

A crosa-bill cannot be maintained to enjoln a complainant from exer- 
cising the rlghts asserted and sought to be established by bis bill, and 
which must necessarily be adjudicated in determining the issues joined 
by the bill: and answer. 

2. SaME— DiSCOVERY. 

The right of a défendant to obtaln a dlscovery by a cross-bill is limlted 
to such material facts as relate to his own case, and does not extend to 
a dlscovery of the manner in wMch, or the évidence by means of which, 
the complalnant's case Is to be established. 

In Equity. On demurrer by complainant Sunset Téléphone & 
Telegraph Company to cross-bill of défendants. 

E. S. Pillsbury, for complainant Sunset Téléphone & Telegraph Co. 
A. J. Monroe, J. H. G. Weaver, and E. P. Campbell, for respond- 
ents the City of Eurêka and others. 

BELLINGER, District Judge. The Sunset Téléphone & Tele- 
graph Company brings this suit against the city of Eurêka, Cal., the 
mayor, the city council, and its members, to restrain them from 
interfering with or hindering the company in the construction, main- 
tenance, or opération of its Unes of téléphone and telegraph in the 
said city of Eurêka. 

The défendants in their ànswer to the bill of complaint make a 
complète défense as to ail the matters âlleged upon wlaich the com- 
plalnant's right to the relief prayed for dépends, and upon so an- 
swering they file théir cross-bill, alleging the matters set forth in 
their answer, and pray for the affirmative rehef of an injunction en- 
joining the complainant from constructing, maintaining, or operat- 
ing, etc., its pôles or lines of téléphone or telegraph in the city of 
Eurêka, for local or intrastate business, without first obtaining per- 
mission to do so under certain ordinances of the city. The cross- 
bill prays that the complainant be required to answer certain inter- 

1 2. See Dlscovery, vol. 16, Cent Dig. § 9. 
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rogatories therein contained. It is alleged that such discovery is 
necessary to the défense set up in the answer, and also to the relief 
prayed for in the cross-bill. 

The cross-bill présents no new matter of dispute. The entire sub- 
ject of controversy is presented in the bill and answer. The com- 
plaint of the cross-bill is the défense of the answer, and nothing 
more, except as to the discovery and affirmative relief prayed for. 
And this affirmative relief consists in enjoining the company from 
doing those acts which the company seeks to restrain the city in 
the exercise of its police power from preventing. The right of the 
company to erect its pôles and build and operate its telegraph and 
téléphone lines in the city will be determined on the questions of 
fact arising on the bill and answer. When that right is determined, 
there is an end of the dispute. The idea of the cross-bill is that a 
décision against the company on its complaint, inasmuch as it dénies 
the relief prayed for and dismisses the complaint, will leave the 
"whole matter of the relative rights of the contending parties still 
unsettled," so that without the affirmative relief prayed for in the 
cross-bill the city will hâve to resort to an independent suit to en- 
force its rights. But the order denying the injunction and dismiss- 
ing the bill of complaint, if made, so far from leaving the whole 
matter of the relative rights of the respective parties unsettled, will 
be upon a considération and détermination of those rights. If it is 
decided that the complainant is not entitled to the rehef prayed for, 
it will be upon the détermination that it is without the right claimed. 
The cross-bill admits of nothing more. The whole matter in dis- 
pute having been brought before the court by the answer and com- 
pletely determined, there will be no room for further adjudication, 
nor occasion for an injunction to restrain a trespass not threatened, 
and contrary to what has been adjudged. 

The discovery prayed for requires the plaintiff to disclose fully 
any permission or consent ever obtained by the plaintifï to erect 
or maintain pôles or wires in the city of Eurêka ; whether the com- 
pany has more than one line runnîng out of Eurêka and Humboldt 
county; whether messages sent out of the state must go through 
San Francisco ; whether subscribers desiring to téléphone to a point 
out of Eurêka must not first ask the central office to connect with 
the line running out of the city; whether an extra charge is not 
made for such connection ; how long a telegraph instrument has been 
maintained in the company's office in Eurêka for actual use; the 
exact number of Interstate telegrams and Interstate téléphone mes- 
sages that hâve been sent from and received at the office in Eurêka 
each month from January i, 1901, to July i, 1902, and the amount re- 
ceived therefor; the exact number of telegraph and téléphone mes- 
sages sent by subscribers in Eurêka to the central office to be sent 
out of the state each month during such period ; the exact number of 
téléphone connections made between subscribers in Eurêka and points 
(specifying them) out of the state each month from January i, 1901, 
to July I, 1902; the number of subscribers to the téléphone System 
in Eurêka each month from January i, 1901, to July i, 1902; the 
exact number of subscribers who hâve used the lines of the company 
122 P.— 61 
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running to their homes or places of busiftess from the central office, 
for interstate business, during said tirae; the value of the company's 
plant, etc.; the gross income from its business in; the city of Eurêka 
during eàich nionth, and its running expenses from January i, 1901, 
to July I, 1902; the amouht expended for improvements and exten- 
sions during the year endirig July i, 19O2; the gross inçome from 
business done within the city from Jatmary i, 1901, tp July i, 1902; 
the gross income from business done within the county of Humboldt 
during such period ; and the gross income from ail intrastate business 
wheréin subscribers in the city hâve sent or received téléphone mes- 
sages constituting intrastate business between said dates. 

To the extent that thèse matters are materialt they relate solely 
to the plaihtifï's case. Whethér the plaintiflf has ever obtained the 
right to eréct or maintain pôles and wires in the city of Eurêka, 
or whether its business ia intra or inter state, are questions upon 
which thei plaintifif's right to the relief prayed for dépends. The right 
of the plaintifï in a crossrbill is limited to a discovery of such ma- 
terial facts as relate to his case, and does not extend to a discovery 
of the manner in which, oi: the évidence by means of which, the de- 
fendant's case is to.be established. i Daniell's Ch. Pr. 579. 

The discovery prayed for in the cross-bill can effect nothing more 
than a mère négation of the company's case. The défendant has a 
complète défense on its answer, and it can accomplish no useful pur- 
pose of défense to afïirm the négative of the matters relied on by 
plaintifï by means of à cross-bill,. or, to establish such négative by 
means of a discovery. 

The demurrers to the cross-bill are sustâined. 



TJNITBD STATES v. FORDYCB et al. 
(District Court, W. D. Kentucky. May 25, 1903.) 

1. P0STMA8TBRS— LiABILITT FOR StAMPS AND FDNDS StOLBN BY BUKOLARS. 

Urider the settled law tbat a postmaster Is llable on hls bond for stamps 
and money order funds received by him and not accounted for, although 
they may bave been lest through burglary, and wlthout fault or négligence 
on bis part, a postmaster; Is not relleved from such liabllity by the fact 
that the United States, furnished the building and the safe therein, both 
of which he was requited to use, and from which the propérty was taken 
by the burglars. 

Action on Bond of a Postmaster. 

R. D. Hill, U. S. Atty. 

Fairleigh, Straus & Fairldgh, Sims*& Grider, and Wright & Mc- 
Elroy, for défendants. 

EVANS, District Judge. By a stipulation in writing, this action 
at law was submitted to the judgment oi the court without the inter- 
vention of a jury. It is a proceeding against Edward U. Fordyce 
as principal, and his codefendants as sureties, on his bond as post- 
master at Bowling Green, Ky. The bond sued on is in the form pre- 
scribed by section 3834, Rev. St. [U. S. Comp. St. 1901, p. 2610], 
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and binds the défendants for the faithful performance by the post- 
master of ail the duties imposed upon him by law and by the rules 
and régulations of the post office department. His duties in respect 
to postage stamps and the proceeds of their sale are fîxed by sec- 
tions 3918, 3919, Rev. St., and possibly others, and his duties in re- 
spect to the money order funds are fixed by sections 3846, 3847, 
Rev. St. [U. S. Comp. St. 1901, p. 2615], and by régulations. Ob- 
viously it was the duty of the postmaster to account for the stamps 
and money which came to his hands as such, but the pétition allèges 
that he bas not done so. On the contrary, it is alleged that many 
stamps and a large sum of money hâve not been accounted for nor 
paid over, and the évidence heard at the trial unquestionably estab- 
lished the truth of those allégations. It was attempted by the de- 
fendants to avoid the judgment against them which would neces- 
sarily follow the proof of those facts by showing, in the second 
and fourth paragraphs of their answer, that the post ofifice had been 
entered at night by burglars and robbed without the fault of the 
postmaster, and that the money and stamps not accounted fôr were 
ail lost in that way, but upon the demurrer of the plaintiff those para- 
graphs of the answer were held not to présent any défense whatever. 
This ruling by the court was made upon the principles announced in 
the cases of the United States v. Prescott, 3 How. 578, 11 L. Ed. 
734; United States v. Morgan, 11 How. 154, 13 L. Ed. 643; United, 
States v. Dashiel, 4 Wall. 182, 18 L. Ed. 319; Boyden v. United 
States, 13 Wall. 17, 20 L. Ed. 527; and Bosbyshell v. United States, 
23 C. C. A. 581, y^ Fed. 948-— which unité in holding that a post- 
master or other ofiicer of the United States under similar circum- 
stances is not a mère bailee for hire of the funds committed to his 
charge as an ofificer, and that he is not released from liability merely 
because he uses the degree of care exacted from a bailee of that 
character, nor because he has not been négligent, nor because he 
has been robbed, or the property otherwise stolen from him. The 
gênerai rule in the premises is clearly established, nor does the 
court think that the averments in the second and fourth paragraphs 
of the answer to the effect that the United States furnished a building 
for the post office, and put a safe therein for the postmaster, and 
gave him no option except to use them both, in any way weaken 
the authority of the cases cited, even if, as alleged in the answer, the 
office was required by the government to be and was in fact kept 
in the building, and the money and the stamps in the safe thus sup- 
pHed. It is not alleged nor pretended that the building and the safe 
did not add to the security of the property and money in the post 
office, nor that the using of them in any wise increased the risk of 
the postmaster. It certainly may be supposed probable that they 
contributed to the safety rather than added to the risk of the officer 
in the care of the property and money placed in his hands, and par- 
ticularly as it is not alleged in the answer that either the building 
or the safe was unsuitable for the purposes designed, nor that the 
postmaster gave the plaintifï any notice that such was the fact or 
made any protest against the use of either. Indeed, it would be most 
rernarkable if those postmasters to whom buildings (sometimes most 
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elabpratje and expensive) and vaults' and safes are supplied by 
the 'United States should be exempt from liability for losses result- 
ing from robberies, while those postmasters who are hot supplice! 
with «ither should be held to a strict responsibility. The law can- 
not make such a différence, or, if it made any, surely it would be the 
other way. , ' 

It may be added that the only way prov;ded by law for a postmaster 
to pbtain relief in cases of robbery or larceny is by applying to the 
Postmaster General, under the provisiions of the act of May 9, 1888, 
25 Stat, 135, c' 231, [U. S. Comp. St. I901, p. 2616], in which cases 
if the évidence is satisfactory to that officfir he may, in his discrétion, 
allow the postmaster crédit for the amount thus lost. But with tliis 
exercise of the grâce and favor of the United States in such cases 
the courts hâve nothing tOi do. It is committed to another tribunal, 
which alone has authority in the premises, and that, too, as a matter 
of discrétion which the courts hâve no power to control in that offi- 
cer nor tO; exercise themselves. 

The évidence heard at the trial made a prima facie case for the 
plaintiff, and there is no apparent reason why the prayer of the péti- 
tion should not be granted. 

Judgtnent may accordingly be entered in favor of the plaintifï for 
$4,441.29, with interest from June 6, 1901, until paid, and the costs 
of the action. 



TJNITBD STATES V. MARX et al. 

(District Court, B. D. Virginia. March 26, 1903.) 

No. 392. 

1. Indictmknt— Venue— CoNSPiBAÇT. 

An indlctment alleging that défendants, of the Bastern District of 
Virginia, did at Washington, In the District of Columbia, and at Nor- 
folk, in the Bastem District of Virginia, and withln the jurisdiction 
of thls court, conspire, is defeçtlve in falling to malje it clear withln what 
jurisdiction the offense was committed. 

8. SAMB— FORM OF— Statutort WoBbs. 

In an Indlctment for an offense against a statute, the offense may be 
descrlbed in the gênerai language of the act; but the description must 
côntaln ail of the partlculars essentlal to çonstitute the ofCense or crime. 
In order to advlse the accused of what he is charged. 

Indictment for Conspiracy to Defraud. 

At the November Term, 1903, of the United States District Court for the 
Eastern District of Virginia, at Norfolk, an indlctment under section 5440 
of the Revlsed Statutes of the United States [U. S. Comp. St. 1901, p. 3676] was 
found against Aaron Marx, Louis Wasserman, Richard Bastwood, and J. A. 
Codd, charglng that on the 6th of May, 1902^ the said défendants "did in t le 
City of Washington, in the District of Columbia, and at Norfolk, in the Eastern 
District of Virginia, and withln the jurisdiction of thls honorable court, tlieu 
and there unlawfuUy and corruptly conspire to defrand, and did defraud, tUe 
United States, by confederatlng, comblnlng, and agreelng together to bitl 
flctltlously and fraudulently In the matter of certam bids, ofïers, and pro- 
posais, and in the making and exécution thereunder of a contract to furnlsh 



V 2. See Indictment and Information, vol. 2T, Cent. Dlg. g§ 292, 293. 
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the United States Navy, at the Navy Yard, at Norfolk, Virginia," certain fresl) 
beef and vegetables as in tlie said proposais mentioned; that said Wasser- 
man and Eastwood had prepared tlieir respective proposais in tlie said city 
of Norfolli, and had conspired witb said Marx and witli J. A. Codd, auotlier 
beef contractor proposing to offer and bid on said contract, for a considéra- 
tion paid by said Marx to said Wasserman and Eastwood, to change and raise 
the amounts so originaily flxed in their said proposais to such other and 
higher sums as the said Marx shouid désire, so that the said Marx should be, 
among the said conspirators, the iowest bidder under the said proposais, 
which said bid was duly flled by said Marx, but that the same was greatly 
in excess of the current mariset priée for the commodities to be furnished 
under said proposais. It further appeared that the originai bona flde bid of 
the said Eastman, as sworn to before a deputy coliector of customs at Nor- 
folk, was for the sum of $6,600, and that of the said Wasserman the sum 
of $7,300, and the bid flled by the said Marx was for the sum of $15,400, on 
which bid, that being the Iowest filed, the contract was awarded. The in- 
dictment further charges that the said Marx furnished said supplies at the 
Norfolk Navy Yard, and received f rom the United States at the Navy Pay 
Office at Norfolk, Virginia, certain sums of money on account of said con- 
tract 

ly. L. Lewis, U. S. Atty., and Hugh Gordon Miller, Asst. U. S. 
Atty. 

R. T. Thorp, for défendants. , 

WADDILL, District Judge. The case is now before the court on 
a demurrer to the indictment, and without meaning to express any 
opinion as to the merits of the case, or whether the ofïense charged 
is itself an indictable one or not, the court is clearly of opinion that 
the demurrer should be sustained, as the indictment does not set 
forth the crime soùght to be covered by it with that degree of par- 
ticularity and accuracy required in a prosecution for conspiracy. 
United States v. Hess, 124 U. S. 483, 8 Sup. Ct. 571, 31 L. Ed. 516. 

The indictment, moreover, is defective, in that it fails to make clear 
that the ofïense charged was committed within the jurisdiction of this 
court. The charge is that on the 6th day of May, 1902, the défend- 
ants, by name, of the Eastern District of Virginia, did in the city of 
Washington, in the District of Columbia, and at Norfolk, Va., in 
the Eastern District of Virginia, and within the jurisdiction of this 
court, then and there unlawfuUy and corruptly conspire to defraud, 
and did defraud, the United States, by confederating, combining, and 
agreeing together to bid fictitiously and fraudulently, in the matter of 
the bids above mentioned. 

This clause clearly lays the venue, both in the District of Columbia 
and at Norfolk, in the Eastern District of Virginia, and there is noth- 
ing in the indictment from which it can be ascertained with any degree 
of accuracy or certainty within which jurisdiction, whether of this 
court or that of the District of Columbia, it is proposed to charge the 
crime to hâve been committed. 

An order sustaining the demurrer will be entered. 
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KEFATJVBR V, PHILADELPHIA & E. ET. CO. 
(Circuit Court, E. D. Pennsylvania. May 16, 1903.) 

1. Càbmbes— Action for Injury to PassensbB— Burden of Pkoof. 

While a presumption of négligence arises agalnst a carrier on proof 
that an injury to a pafesenger wâs cliargeaWe to an appliance of trans- 
portation, as by tlie sudden starting np of a railroad train wliile the pas- 
senger was passlng from a car to a station platforti, yet the burden of 
proving such fact as a basls for the presumption, in an action to recover 
for tlie injury, rests upon the plaintifif. 

On Motion for New Trial. 

Ira J. Williams and Simpson & Brown, for plaintifï. 

Gavin W. Hart, for défendant. 

J. B. McPHERSQN^ District Judge. This motion challenges the 
correctness of the court's instructions concerning the burden of proof. 
I hâve considered the plaintifï's argument with care, but I am inclined 
to beheve that it is based upon an erroneous view of the primary ques- 
tion that was submittedto the jury. It is no doubt true that a pre- 
sumption of négligence arises against a carrier as soon as it has been 
proved that the injury. which a passenger complains of was charge- 
able to ah àppliance oî trai;isportation ; but by the very statement of 
the rule it is necessarily itnplied that the essential fact of chargeable- 
hess must be proved before the presumption arises, and the ordinary 
burden of proof is upon the plaintifï to establish the fact upon which 
he must rely as the basis of the presumption. But this ^as precisely 
the disputed fact, in the case now under considération. The plaintifï's 
averment was that hîs injury was caused by. the management of an 
applîance of transportation, namely, the defendant's train ; while the 
défendant averred that the injury , was caused by the plaintifï's own 
careless descent from the steps of the car to the platform of the sta- 
tion. Evidence was oiïered to support each of thèse ^verments, and 
under thèse circumstances the burden of proof, as it seems to me, 
was necessarily upon the plaintifï to maintain the position that his in- 
jury was due to the management. of the train. The court's instruc- 
tions simply were that he must bear this burden. Nothing was said 
about the presumption of négligence against the carrier, because the 
court had previolisly instructed the jury that, if the injury was caused 
as the plaintifï averred, the inference of the défendant s négligence 
could scarcely be avoided. This is the language of the charge : 

"His position is, that as this train approached the station he went toward 
the door and had reachéd it, or nearly reached It, when tlie train stopped; 
that he then went out upon the platform of the cat, was descendlng the 
steps in order to pass from the car to the station platform, when the train 
gave a jerk, threw hlm down between the station platform and the steps of 
the car, thus inflicting the injuries complained of. If that be the case, it 
seems to me, although It would be a question of fact for the jury, you would 

If 1. Buràen of proof of négligence where passengers hâve been injured, see 
note to Northern Ry. Co. v. Myers, 32 C. G. A. 23. 
See Carriers, vol. 9, Cent. Dig. §§ 1283, 1286. 



WOODS T. BAILET. 967 

hare llttle dlfflculty In comlng to the conclusion that there was négligence 
on the part of the rallroad company, that they had not exercised due and 
proper care regardlng a palssenger about to allght at a station. It will be a 
question of fact for the jury under the évidence, but I assume, as counsel 
argued, although he has not sald so In terms, that there would be no différ- 
ence of opinion on that subject. Certalnly, after a car came to rest, so that 
a passenger would hàve eyery reason to suppose he could alight in safety, 
then to hâve It start up, unexplained, would certalnly Justify the Inference 
of négligence, and the jury m^ht very well draw IL" 

After thèse instructions, it was hardly necessary to say anything 
about the presumption of négligence. The case presented conflicting 
testimony, fairly balanced, and I see no ground upon which the ver- 
dict should be disturbed. 

Xhe motion for a new trial is therefore refused. 



WOODS V. BAILEY. • 

(Circuit Court, M, D. Pennsylvanla. May 18, 1903.) 

No.l. 

1. Becubitt por Costs— Act Juit SO, 1892— Afpidavit of Povertt— Dismissai, 
ov Action Whkn Fodnd Untruk. 

Where, on a rule to glve securlty for costs, a nonresident plalntlft has 
Interposed an affldavlt of poverty under Act July 20, 1892, 27 Stat. c. 
202 [TJ. S. Comp. St. 1901, p. 706], the action will be subsequently dis- 
mlssed, on a rule talien for that purpose, where it Is shown by the proofs 
that the allégation of poverty Is not true. 

S. CONSTIT0TIONAI, RlGHT TO TrIAL BY JdRT — HOW BARRSD. 

The plalntifC, havlng invoked the provisions of the statute relleving 
from the requirement to give securlty for costs, is bound by its other 
provisions, which requlre the court to dlsmiss the actton If the plea of 
poverty Is found to be untrue, and cannot Interpose the constitutlonal 
right to trial by jury thereto. 

On Rule to Show Cause Why Action should not be Dismissed. 

T. H. B. Hicks, for plaintifï. 
J. T. Fredericks, for the rule. 

ARCHBALD, District Judge. If the views previously expressed 
in this case are.to bê adhered to (113 Fed. 390), the rule which has 
been taken must be made absolute, and the action dismissed. As 
was there said, the plaintifif's affidavit of poverty, if direct and positive, 
was sufificient in the first instance, under the statute (Act July 20, 1892, 
27 Stat. 252, c. 209 [U. S. Comp. St. 1901, p. 706]), to meet the de- 
mand upon her for security for the costs ; but if controverted by a 
motion to dismiss, such as is now made, the case was liable to be put 
out of court if the plea of poverty, after a full hearing of the parties, 
was found to be untrue. This is the express provision of the fourth 
section of the statute, and I cannot refuse to exécute it if the condi- 
tion exists. The défendant has shown by dépositions that the plain- 
tiff is possessed of a house and lot worth $1,600, and, while it is in- 
cumbered with a mortgage of $600, there is still left a clear value of 
$1,000, which, while it may not amount to affluence, is a long way oflf 
from poverty, against which alone the statute gives relief. Op- 
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P9,Sed,t;p tWs showing, wç hâve iiot|iiiig but the reiterated déclaration 
of inabîJity ;founà in the plàiutifE's.-answer .to the pétition to dismiss, 
which amounts to nbthing in the face of thfe direct proôf. Nor is the 
rîghtto dismiss confineid, :as it is, àrguéd, tô, actions, beguh in form.a 
pauperîs, but is equally applicable at .whâtever ?tàge the act is in- 
voked. According )io itS;;pjrovisiojis, the court "may dismiss any such 
cause so brought under'thi&act, if it bemâde to appear that the alléga- 
tion of . poverty is , ijntrue," -Xhe healthful restriction thus imposed 
is not to be put aside by a nàrrow construction, and a case is "brought 
under the act," within its niçaning, ,if not, indeed, its strict letter , when- 
ever at àny time and for any purpose a resort is had thereto, 

It is said, however, that the plaintifif is entitled,; under,, the Consti- 
tution, to hâve her case tried by a jury, and that she cannot be put off 
with anything less. But assuraing, what has ail along been conceded, 
that, on account of her résidence out of the district, the défendant had 
a right to demand that seeùnty 'fbr-the costts be given, as provided by 
the rules, haying invoked the protection afiforded by the stfatute to be 
relieved froni this requirement, the plaintifï is bound by the provi- 
sions which make against her if she is found to hâve interposed a false 
plea. _ ■ ;■ ■' \ .T ■ 

Satisfied, therefore, as I am from the évidence, that there is no truth 
in the plaihtifF's assertion of poverty, thé rule is made absolute, and 
the action is disrriissed 



BAYBRSDOBFBB :^ CO. V. ÛNITBB STATBS. 

(Clréult Court, E. D. Pennsylvanla. May 13, 1903.) 

Nol39. 

1. CusTOMS DuTiBS— Protest— SuppiciBNCT. 

An importer's protést, cluiroiflg that goods are free of duty as pro- 
vided for In certain specifled paragraphe of the tarifC act, is sufficient to 
warrant a reversai of the collector's ruling holding the goods dutiable, 
though the paragraph which, as a matteE/ofJaw, places them on the free 
list, is not specifled, It having been named in a companion protest. 
8. Samb— Wheat Stems AND fiBABB^FRKB IiisT. ' 

Bleached wheat stems or wheat heads are entitled to admission free 
from duty, under Tarife Act, 1^7, par. 566 (Act July 24, 1897, c. 11, 30 
Stat. 198 [U. S. Comp. St 1901< p. 16^84]), including textile grasses or 
flhrous vegetable substances nOt dressed or manufactured in any manner; 
àndare not dutiable, under paragraph 251 (30 Stat. 170 [U. S. Comp. St. 
,;1901, p. 1650]) and the, ,simllitude, clause pf fhe act, as "natural flowers, 
preserved or (resh.sUita'ble for décorative purposes." 

Appeal from Bbard ôf General Appraisers. 

ç J. Warren Coulston and Alfred Driver, for plaintifî. 
Wm. M; ëtewart, Jr.,; and James B. Hollànd, for the United States. 

J, B.McPHERSON, District judge. The duty in controversy 
was imposed upon bleached wheat stems çr wheat heads, which were 
held by the colïector ta fee, dutiable under paragraph 251 and the 
similitude clause of the apt of 1897 (Act July 24, 1897, c. 11, 30 Stat. 
170 [U. S. Comp. St. 1961, p. 1650]) as "natural flowérs of ail kinds, 
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preserved or fresh, suitable for décorative purposes." The importers 
protested, claiming that the goods were "free of duty as provided for 
in paragraph 617 of the act of July 24, 1897, or in accordance with 
paragraph 548 of the same act. If not free of duty, we claim tliat 
they are subject to a duty pi ten per centum as nonenumerated un- 
manufactured articles, or at twenty per centum as nonenumerated 
manuîactured articles, in accordance with section 6 of the act of 
July 24, 1897." The board of gênerai appraisers agreed that the 
goods were free of duty, the point having been expressly decided 
in United States v. Richard (C. C.) 99 Fed. 262; but, inasmuch as 
this décision classifies the goods under paragraph 566, and the pro- 
tests of the présent importers failed to specify that paragraph, the 
board affirmed the collector's ruling. Upon the authority of two 
récent cases (United States v. Salambier, 170 U. S. 621, 18 Sup. Ct. 
771, 42 L. Ed. 1167, and United States v. Shea, 114 Fed. 38, 51 C. 
C. A. 664), I think the protests were sufïiciently spécifie, and that 
the board should hâve admitted the importation free of duty. The 
substance of the matter is found in the principal claim of the im- 
porters — ^that the goods were free of duty; and the fact that para- 
graph 566 was referred to in another protest, not now before the 
court, which was sustained by the board, shows that the whole sub- 
ject was brought to the board's attention in a single proceeding, 
although it is true that paragraph 566 was not specified in the particu- 
lar protests now under considération. The coUector had, therefore, 
full notice of every paragraph upon which the importers relied, and 
could not hâve been misled. 

The government also takes the position that the décision in United 
States V. Richard was wrong, and that the collector's classification 
under paragraph 251 should be upheld. It would certainly be highly 
inconvénient to hâve conflicting rulings concerning duties in New 
York and in Philadelphia, and I shall therefore follow United States 
V. Richard without discussion. If the government thinks that dé- 
cision was erroneous, it can be reviewed on appeal from the Judg- 
ment in this case. 

The plaintiffs are entitled to recover the sum for which suit has 
been brought. 



RANALD S. S. CO. v. WESENBERG & CO. 

(District Court, E. D. Pennsylvania. May 25, 1903.) 

No. 28. 

Settlement — Qrounds of ImI'BACHMKÎJT. 

Where tlie master of a ship made settlement of an account, In whteh 
there was nelther fraud, accident, nor mistake, receiving payment of the 
balance appearing to be due théreon, and giving a receipt in full, with 
full knowledge of ail the items therein, the most of which were discussed 
between the parties, he cannot be permitted to Impeach such settlement 
because of a verbal protest and an undisclosed intention on hls part not 
to be bound thereby. 



% 1. See Account, vol. 1, Cent. DIg. | 138. 
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In Adihiralty. On filial hearing. 
Horace I,.'Clï^y.ney, for libeïàfit. 
Henry R. Edmunds, for respôftdent. 

J. B. McPHERSON, District Judgè. Ail the items now com- 
plained of by the libelant were knowh to tbe master of the ship be- 
fore thé settlement with the respohdënt, and most of them had been 
the subject of a good deal of discussion. In this state of affairs the 
captain accepted the account, receivèd and afterwards cashed a check 
for the balance appearing to be due thereon, and gave a receipt in 
fuU. There was no fraud, accident, or mistake about the settlement, 
so far as I can discover. No doubt the captain was contending that 
certain items ought not to be in the account at ail, but he did not 
allège that there was any' error in the respective amounts of such 
items. The captain now' déclares that he signed the receipt simply 
to get bis hands on thé money, rnaking a verbal protest, and not in- 
tending to be bound by his signature. I doubt the verbal protest, 
but eyen if he did what he bas said he can scarcely expect the court 
to look with favor upon his conduct. If he had objections to any 
item, he should bave statéd them, and stood by them, if he saw proper 
so to do. Buthe cânnot be permitted to settlë them in due form, 
concealing the objections that he continued to entertain, and con- 
cealing also his pui-pose to attack the settlement, and then to re- 
pudiate vyhat was done, although he is unable to prove either fraud, 
accident, or mistake in thê transaction. 

A decree may be entered dismissing the libel, at the cost of the 
libelant. 



ROBINSON V, UNITED SUATES. 

(Circuit Court, S. D. Ne-w York. Jantiary 22, 1900.) 

No. 2,948. 

1. CUSTOMS DUTIES— CLASSIFICATioN— SiLK TrIMMINGS— MOURNING CrAPBS. 

So-ealled mournlng crapes, consisting of all-silk fabrids In the pièce, 
of the wldth known as "4/4," are not dutlable as "woven fabrics in the 
pièce not speclally provided for," under paragraph 387 of the tarlff act 
of July 24, 1897 (30 Stat 186, c. 11 [U. S. Comp. St. 1901, p. 1609]), but 
as "trimmiags ' • * * made of silk, • • * not speclally provlded 
. for," under paragraph 390 of sald act (30 Stat. 187 [U. S. Comp. St. 1901, 
p. 1670]).'' .1 . 

Appeal by the Importer froiii a Décision of the Board of United 
States General Appraisers (G. A. 4,437) which Affirmed a Décision of 
the Collector of Customs at the Port of New York. 

Stickney, Spencer & Ordway* for appellant. 

WHEELipR, District Judge. The subject of thèse protests are all- 
silk mourning crapes, of 4/4 and 6/4 widths, dyed in the pièce, and 
weighing more than one-thtrd and less than one and one-third ounces 
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per square yard. The narrow goods hâve been assessed as "woven 
fabrics in the pièce net specially provided for," at $3.25 per pound, un- 
der paragraph 387 of the tariff act of July 24, 1897 (30 Stat. 186, c. 
II [U. S. Comp. St. 1901, p. 1669]), and the wide as "veilings," at 60 
per cent, ad valorem, under paragraph 390 (30 Stat. 187 [U. S. Comp. 
St. 1901, p. 1670]); where the narrow are claimed to be trimmings. 
Both were in lengths, and neither was marked for cutting up. The 
wide seems to hâve been found to be veilings, from the suitability and 
known use of the fabric for cutting up into short lengths for veils ; and 
the narrow adjudged not to be trimmings, because it would hâve to be 
cut3 up less regularly into pièces for use as such. The assessment of 
the narrow only is appealed from. 

The évidence before the board was not contradicted, and has not 
been ; and it seems to be clear that the narrow is as well known, by the 
material, to be for trimmings, as the wide is for veils, and neither seems 
to belong with the dress goods of paragraph 387. The décision does 
not seem to be a fînding upon contradictory évidence, to be followed, 
but a conclusion of law. 

Décision as to 4/4 reversed. 



GEORGE V7. KNOWLES & SONS V. TJNITED STATES. 

(Circuit Court, B. D. Pennsylvânla. May 13, 1903.) 

No. 14. 

1. Tahiff D0TIE8— Reclassipication bt Collectob. 

The colleetor may reconsider bis classification of Imports after they 
hâve passed into consumption. 

2. Same— Pbotests. 

A protest of the importer, assertlng that goods were exempt under a 
certain paragraph, should be sustained where they are exempt, though 
under another paragraph. 

J. Warren Coulston and Alfred Driver, for plaintifïs. 

Wm. M. Stewart, Jr,, and James B. Holland, for the United States. 

J. B. McPHERSON, District Judge. This case arises under the 
tarifï act of 1890 (Act Oct. i, 1890, c. 1244, 26 Stat. 567). In Sep- 
tember, 1893, the plaintifïs imported 255 tons of Cornish stone, which 
was fîrst passed free of duty, but was afterwards charged with $3 a 
ton, under paragraph 98 (26 Stat. 571) as china clay. The importers 
protested, asserting that the goods were exempt from duty under 
paragraph 574 (26 Stat. 606) as flint; but the board of gênerai ap- 
praisers, while agreeing that the goods were not dutiable, decided 
that they ought to be classified under paragraph 651 (26 Stat. 607), 
as crude minerais, not advanced in value, and refused to sustain the 
protest, because the importers had specified the wrong section. The 
appeal raises three questions: First, whether or not the stone was 
crude flint; second, whether the colleetor had a right to reconsider 
his classification after the goods had passed into consumption ; and, 
third, whether the protest should hâve been sustained in spite of the 
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fact thàt-thè wrong section was speçified. In thé absence of testi- 
mony the classification of the board must be sustained, and the first 
point, therefore, of the importers muât be overruled. The second 
point, aiso, is not well taken, and, îndeed, has not been pressed. In 
my opinion, the third question, however, must be decided in favor of 
the importers. I think the case is governed in principle by U. S. v. 
Salambier, 170 U. S. 626, 18 Sup. Ct. 771, 42 L. Ed. 1167, and U. S. 
V. Shea, 114 Fed. 40, 51 Ç. C. A. 664. 
Judgment may be entered for the plaintififs. 



MATHEWS SLATE CO. v. NEW EMPIRE SLATB CO. 
(Circuit Court, N. D. New York. June 3, 1908.) 

1. Vendob and Pukchasbk— 'Cokstkdction qv Contbact— Leasb with Option 

to puechase. 

A le&se of land under, seal also contained an agreement by the lessor, 
"in considération of the sum of one dollar and other good and valuable 
considérations to it in hand paid," to sell and convey the premises to 
the lessee on the payment of a stated sum, "on or befôre three years 
from date." HeU, that the contract of lease and the option to buy were 
separate and vindependent agreements; that the right of the lessee 
to exercise the option to purchase was not defeated by the service by 
the lessor of a notice ternoinating the lease for breach of its conditions, 
even if such termina tiôn was justifled-and effective. 

2. SpECIFIC PBRFOBMANOE-r-CONTKAOTS BNFOKCBABLE— OPTION TO PdRCHASB 

Real Bstate. 

A contract in writing, under seal, by which one party, in considéra- 
tion of one dollar, payment of which is acknowledged, agrées to sell 
and convey to, the other certain lands and premises on payment by the 
other wlthin a specîfied tline of a stated priée therefcr, is valid and may 
be speciflcally enforced, the very thing contracted for belng the right 
to a spécifie performance at the option of the purchaser. 

3. Lbàsb— Ï'erfobmancE by Lessee— Wàivkr of Notice to Quit. 

A lease of land for the purpbèé of qUarrylng slate thereon, which 
also gave the lessee an option to purchase at any tlme within three 
years, provided for the payment of, a stated rental semiannually in ad- 
vance, and also required the'lessee tio render a statement quarterly show- 
ing the quantity of slate produced during the preceding quarter, and to 
pay a royalty after deducting the flxed rental, if there should be an 
excess. It required the lessee to work the slate veins in an efficient 
manner, and as Would'bfest promote the interest of ail parties, and gave 
the lessor the right to ré-ériter on the failure of the lessee to comply with 
any of its conditions. The lessee placed modem machinery and equip- 
ment on the promises, ejsi)ended several thousand dollars in clearing an 
abandoried quarry thereori of broken stone, and continued such work, 
as well as the taking dut of slate, fOr something over two years, when 
he was served with a notice by the lessor terminating the lease for 
breach of its conditions. ' There had prevlously been delays in rendering 
the quarterly accounts, and at that time ^eve was a considérable amouiit 
due in rents and royalties, but no serious objection had been made on 
that accouht by the lessor. On receipt of the notice the lessee causer! 
à statement to be made, which was gone over by the parties and agreed 
to, and paid the royalties shown to be due and the rental to a time 
in the future. He coijtlnued the work, and subsequently rendered au- 
other statement covering the time to the end of the quarter in which the 
notice wàs given, and paid the royalties shown to be due, and the stated 
rental for six months in advance of'that time, which was aecepted by 
the lessor without objection. Held, that the lessor had waived the right 
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to insist on its notice, and that, even If performance of tlie lease by the 
lessee were a part considération for the granting of the option to buy, 
he had reasonably performed so as to entitle him to exercise such option. 

In Equity. 

The bill in equity in this cause was filed in October, 1902, to compel 
the spécifie performance of a contract to convey a tract of land situate 
in Washington county, N. Y., close to the Vermont Une, and known as 
the "Empire Farm," and which farm contains about 166 acres of land, 
and upon which there were, or were supposed to be, valuable slate 
quarries. The défendant claims that the contract or agreement was 
forîeited by the complainant prior to a demand for a deed and tender 
of payment and notice of forfeiture given ; also that the agreement to 
convey was without considération and unilatéral, and that therefore 
spécifie performance cannot be decreed. 

Selden Bacon, for complainant. 
J. Sanford Potter, for défendant. 

RAY, District Judge (after stating the facts as above). On the ist 
day of September, 1899, the following written instrument was entered 
into between the New Empire Slate Company, défendant herein, as 
party of the first part, and H. H. Mathews, of Boston, Mass., as party 
of the second part, and same was duly signed and acknowledged by 
the parties, and recorded in the office of the clerk of the county of 
Washington, N. Y., on the 25th day of October, 1899, viz. : 

"This lease and agreement made thls Ist day of September, 1899, by and 
between the New Empire Slate Co.. of Mlddle Granville, N. Y., a corporation 
organized under the laws of the State of New Yorlt, party of the iirst part, 
and H. H. Mathews, of Boston, Mass., party of the second part. 

"Witnesseth: That the party of the flrst part for and in considération 
of the rents, covenants and agreements hereinafter mentioned, to be liçpt 
and performed by the party of the second part, bas and by thèse présents 
doth hereby lease and let unto the sald party of the second part his heirs 
and assigns the entire slate veins runnlng through its farm situate in the 
Town of Granville, N. Y. 

"To hâve and to hold the same nnto the said party of the second part his 
heirs and assigns for the uses and purposes only of working the slate veins 
and slate quarries on said farm, and taking and manufacturing therefrom, 
Roofing Slate, Mill Stock and Flagging, so long as suitable material for the 
same shall be f ound therein or until party of the second part shall forfeit 
his rights under the lease by violating Its terms. 

"The party of the second part, in considération of the premises, for him- 
self, his heirs and assigns, covenants, promises and agrées to and with said 
party of the first part, its successors and assigns, that — 

"First. He the said party of the second part, his heirs and assigns, will 
from the date of this lease work the quarries and slate veins on said prem- 
ises In a good workmanlike and efficient manner, as will best promote the 
interest of ail parties. 

"Second. That as soon as reasonably may be he will put into and upon 
said premises, and use in connection with the quarries thereon. the necessary 
machinery for fully developing and working said slate veins and quarries 
according to the modem plan and custom of working quarries. 

"Third. That during the continuance of this lease, on or before the lOth 
day of every January, April, July and October in each year, the said party 
of the second part, his heirs and assigns, shall make and render to the said 
party of the flrst part, its successors and assigns, a true and accurate ac- 
count in writing, of ail roofing slates, mill stock, and flagging, made from the 
quarries on said premises during the previous quarter, which accouut shall 
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aiBO show fhe amount of roofing slates, mip stock or flagging, taken or shlp- 
ped froiDj said premises during such mo;>tbs and the amount on the bank 
of said quarries at the end thereof. , . , , 

"Fourth. That said party of the second part, his heirs and assigns, shall 
pay said party* of the first part, its successors and assigns, during the eon- 
tinuauçe . of this , lease, as rent, the aanual sum of three hundred dollars, 
payable as foUows: 

"Onë' hùndred and flfty dollars on the Ist day of October, 1899, and one 
himarédând flfty dollars on eaeh flrst day of April and flrst day of October, 
hereafter. Opérations under this lease tobegin October Ist, 1889. 

"That in case ti\e proœeds of said quarry during any three months, com- 
mèncing October Ist, 1899, shall be so large that a royalty of flfteeu (15) 
cents for* each and eyery square of flrst quality rooflng slate and ten (10) 
cents for eaeh and évéry sqtiare of second quality rooflng slate made from 
said premises during said three months and of one-half a cent for eaeh 
and every square toot, mill measure, of mill stock and flagging, made 
from said premises, during said three months shall or would exceed the sum 
of seventy-five dollars, the amount of rental for three months as above re- 
served, then and in that case, said party lOf the second part shall pay to said 
party of the first part, its successors or assigns, in addition to the annual 
reniai, the amount of such excess, the same to be paid at the end of eaeh 
quarter cpmmencing Qctober Ist, 1899, or as soon thereafter as the slate or 
stock Is sold. 

"It is further understood and agreed by and betweeu the parties to this 
lease, that the party of the flrst part reserves to itself , its successors and 
assigns, ail uses, rents and profits of said premises and the right to the trees 
and wood excepting and not Inconsistent with the quarry uses and purposes 
aforesald. Also, that In casé parties of the second part, his heirs or assigns, 
shall fail to keep or perform any of the premises, contracts or agreements 
herein contained and by them to be kept, done or performed, it shall be 
lawful for the said party of the flrst part, its successors or assigns, f orthwlth 
at its option, to terminate . i;his lease, and without notice, to re-enter upon 
and possess itseif of the premises hereby demised, anything herein con- 
tained to the cohtrary thereof, notwlthstanding. 

"Said party of the flrst part, also grants to the said party of the second 
part, his heirs or assigns, the use of the right of way from said premises 
to the raiiroad switch on the company's property, during the contlnuance of 
this lease, also, the use of the right of way from the premises hereby leased 
to the highway. In the event of the termination of this lease from any 
cause whatever, the party of the second part shall hâve the right, if ail the 
obligations to the party of the flrst pa^t, under this lease hâve been com- 
plied with, to remove any stock or appurtenances belonging to them on said 
premises. 

"It Is understood and agreed between the parties hereto, that In the event 
of a continuons cessation of the working of the quarries by the party of the 
second part as herein stipulated, for the period of one year, the party of the 
flrst part, may at its option terminate this lease as herein provided. 

"Party of the first part, In considération of the sum of one dollar and 
other good and valuable considérations to It in hand paid by the party of 
the second part, hereby covenants and agrées to sell and convey unto said 
party of the second part, his heirs or assigns, the fee simple of said farm 
and premises, containing about 166 acres of land more or less, with the ap- 
purtenances, free and clear of ail incumbrances, upon the;payment to it by 
the said party of the second part, his heirs or assigns, of the sum of twenty 
thousand dollars, on or bef ore three years from date. Said conveyance shall 
be made by a good and sufflcient warranty deed containing a gênerai war- 
ranty and the usual covenants. 

"In witness wherèof the parties hereto hâve hereunto set their hands and 
seals the day and year first above wrltten. New Empire Slate C!o., 

"W. H. Kirtland, Prest. 
; "H. H. Mathews." 

On or about January 29, 1894, the cômplainant, the Mathews Slate 
Company, was duly organized and cfeated à corporation under and 
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by virtue of the laws of the state of Maine, and thereafter and on or 
about the I4th day of March, 1900, it procured from the Secretary 
of State of the state of New York, in accordance with the laws of said 
State, a certilicate that it had complied in ail respects with ail the re- 
quirements of law to authorize it to do business in the state of New 
York. Its business was and is buying, selling, leasing, and otherwise 
deahng in real estate, slate and other quarries, etc., and the com- 
plainant is, and at ail times since its obtaining said certifîcate has 
been, duly authorized to do business in the state of New York. Un- 
der and by virtue of the laws of the state of Maine and its charter, the 
complainant had full power and authority to take, acquire, and hold 
any and ail real estate, either within or without the state of Maine, 
necessary, proper, or convenient for the conduct of its business or its 
corporate purposes, and the property mentioned in said written instru- 
ment was necessary, proper, and convenient for the conduct of its 
business and corporate purposes. On or about the I3th day of Jan- 
uary, 1900, and subséquent to the organization of the complainant as 
a corporation, the said Henry H. Mathews, for a valuable considéra- 
tion, duly paid, duly assigned, transferred, and set over unto the com- 
plainant the said written instrument, and ail his rights and interests 
therein, and in the premises therein described, by a certain deed of as- 
signment of that date, which was duly recorded in the office of the 
clerk of Washington county, N. Y, Immediately after the exécution 
of said instrument the said Mathews took possession of the property 
described in the said written instrument, and on the exécution of the 
said transfer by him to the complainant he placed the complainant in 
possession of the said property. 

This farm is oblong, being about twice in length east and west its 
breadth north and south. The central third is a low meadow, con- 
taining, so far as known, no slate beds. On the eastern end is a knoll 
about 100 feet high, and on the western end is a hill about 500 feet in 
height. It was known there were outcroppings of slate in the eastern 
knoll, but thèse had not been worked. On the western ridge, and 
about 150 yards distant from the meadow, was the Big Quarry of the 
Old Empire Quarry. This was reached, it seems, by a pit dug. through 
the solid rock, which at the time the instrument was executed was 
filled with broken and crushed rock. To the southwest of this were 
two other openings or quarries well filled and choked with rock, etc. 
At the top of the hill, and some 300 or 400 yards west of the Old 
Empire Quarry, and 350 feet higher up, was a fourth opening, about 
40 feet in diameter and 50 feet deep, known as the Empire Green or 
Jack Hughes opening. This was nearly filled with broken rock which 
had been dumped into it. Southwest of this was still another and a 
much smaller opening in a similar condition. As a quarry, the whole 
place had been abandoned for many years. The last work done of 
any importance was at the Jack Hughes opening, in 1886 or 1887. 
No efficient or profitable work in quarrying could be done until thèse 
old openings were cleared out or new ones made. Thèse Conditions 
were known to the parties, and, it is self-evident that they contra ctéà 
with référence to them, and that neither party contemplated the im- 
médiate production of slate, or the immédiate opening and continuons 
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Workirig of ail the old quarries^ Theré is no stipulation in the agree- 
tnent ofthait nature. 

Very sodn after the exécution of the agreement, September i, 1899, 
MatheWs took possession of the property leased (it will be noted that 
the owner retained the use and possession of ail except the quarries), 
and commenced preliminary work; By March, 1900, ohe complète 
steam quarrying plant of modem type, and with modem equipment, 
was erected, and fronj that time until February 15, 1902, the complain- 
ant or its assignor was constantly at work in the quarries, keeping an 
average of about 30 men constantly at work; and gradually increasing 
the equipment. During this period the work done was wholly in 
the old large quarry, the Big Empire, but at three différent points 
therein. In February, 1902, the complainant had in opération two 
complète self-dumping cable plants and one derrick run by horse 
power. FuUy one-half the work done prior to February 15, 1902, 
consisted in the removal of some 50,000 or 60,000 tons of broken rock, 
débris left in the quarry by former operators, ail work necessary to 
be done, and during the time mentioned at least $14,000 of day wages 
was paid to men at work in putting the quarries in workable condition. 
Because of the condition of the quarries, little or no slate was pro- 
duced prior to July i, 1900, ànd until after October i, 1900, not enough 
slate was produced to call for royalties above the minimum rental of 
$150 each six months. The rent for the first six months (October i, 
1899, to April 1, 1900) was paid on the exécution of the lease October 
6, 1899. The rent for the second six months (April i, 1900, to Octo- 
ber I, 1900) was paid May 8, 1900, and the rent for the third six 
months (October i, 1900, to April i, 1901) was paid March 5, 1901. 

There was great irregularity in the rendition of statements of slate 
quarried. The last statement prior to February 17, 1902, was ap- 
parently rendered August 24, 1901. The minimum rentals due April 
I, 1901, and October i, 1901, in advance were unpaid February 17, 
1902, but by a course of dealing allowing the matter to run in this 
way, without a demand for pâyment or an account, the parties seem 
to hâve waiyedstnct performance in this respect. 

On the ï5th day of February, 1902, the complainant stopped work 
at the quarries, and did not résume until April, 1902. On the i7th 
day of February, 1902, the défendant served a notice that it claimed 
that the leaSe was forfeited. That notice is as follows: 

"Tp H. H. MatbewB and to the Matljews Slate Company of Boston, Mass., 
and their assignées and employées; Take Notice: That under and by virtue 
of the provisions of the lease from thé New Empire Slate Company of Middie 
Gfanville, New York, to H. H. Mathews of Boston, Mass., bearlng date the 
Ist day of September, 1899: 

"That the said New Empire Slate Company has exerclsed and does hereby 
exercise 'Its option to termlnate this lease and to re-enter upon and possess 
Itself of the premlses demlsed' for the reasons that the said H. H. Mathews 
and hls successors lu Interest, hâve falled to keep and perform thelr 'prom- 
ises; contracta and agreements' Ip said Instrument set forth as follows: 

"Ist. They hâve neglected anfl omltted to render 'on or before the tenth 
day of January, April, July, October in each year a true and accurate ac- 
count, In wrltlng, of rooflng slate, mlll stock, flagging made from the quar- 
ries on said premlses during the prevlous quarter,' etc. 

"2nd. They hâve falled to pay to the party of the flrst part the 'annual sum 
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of three hundred dollars ($300.00)— one hundred flfty dollars ($150.00) on 
each flrst day of April and flrst day of Oetober' and hâve pald no royalties 
or rentals of any klnd since Oetober Ist, 1900. 

"3rd. They hâve neglected and omitted to, from the date of the lease 
'work the quarries and slate veins on said premises in a good, workmanlike 
and efficient manner" as to best promote the Interests of ail parties. 

"And you are hereby notifled that aJl rights and privilèges conveyed and 
contracted under said instrument bave become forfeit and are hereby termi- 
nated. 

"Dated the 17th day of February, 1902. New Empire Slate Company. 

"Hugh Williams, Secretary." 

In January or the early part of February, 1902, the selling price of 
slate had advanced about 25 per cent. This, of course, increased the 
value of thèse slate quarries, of the lease, and of the option of pur- 
chase, both contained in the same instrument. 

The complainant, on receiving the notice above set out, took 
prompt steps to cure and remedy, so far as within its power, the mat- 
ters complained of. About April i, 1902, the complainant again 
opened work in the quarries. On the 25th day of February, 1902, a 
statement of ail slate, mill stock, and flagging made to November i, 
1901, was made and agreed upon between the lessor and lessee. In- 
cluding the minimum rents due April i and Oetober i, 1901, and cover- 
ing the year from April i, 1901, to April i, 1902 (and waiving ail mat- 
ters and questions of the sale or nonsale of the product), there was 
found due, of rents and royalties at that time, for such period, $721.95. 
By error, mutual it would seem, an item of $15 was overlooked, and 
the statement rendered made the amount due $706.95, and a check of 
this amount was given by complainant and accepted by défendant Feb- 
ruary 25, 1902, to square the account. The $15 was paid in April fol- 
lowing. The défendant gave a receipt for the $706.95, which reads as 
follows : 
"G. Myron Allen. Hugh Williams. 

"Allen & Williams, Quarrlers and Manufacturers of Superior Ked 
Rooflng Slate. 
• "Middle Granvllle, N. Y., Feby. 25th, 1902. 
"Received of Mathews Slate Co., seven hundred & six «o/ioo in full for 
royalty to November Ist, 1901. 
"$706.95. New Empire Slate Co., 

"H. Williams, Sec." 

While Mr. Williams, the secretary of the défendant, claims that he 
did not understand that the figures he went over with the complainant 
at the time of this settlement, about February 25, 1902, included ad- 
vance payments up to April, 1902, it is hardly crédible that under the 
circumstances he would hâve gone over thèse figures for the purpose 
of getting at the amount due up to certain dates without knowing and 
understanding what payments were being made and the time covered 
by such payments. The évidence is conclusive that this $706.95 
paid on the 25th of February, 1902, not only paid the rental up to the 
ist of April, 1902, but the additional royalty on ail slates made to No- 
vember ist, whether shipped or not. 

In the early part of April, 1902, Mr. Mathews sent another state- 
ment to the défendant, and April 22d a corrected statement was sent. 
The statement of April i, 1902, specially mentions dates up to April 
122 F,— 62 
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I, 1902, and the amount as due is, ètatèd to be $2l4.iC|, A check for 
this amount was inclosed. April 22d the complainant wrqte the de- 
fendant : - 

"Enclosed please flnd stàtëment of ail royalty due on slates made at Em- 
pire Quarry, fTom Nov. Ist, 1901, to À:prll ist, 1902, and on ail mill stock 
made from Oct Ist, 1901, to Aprll Ist, 1902, amounting to $214.10 for whicb 
we enclose Oui" check. Yours respectfùlly, The Mathews Slate Co., 

"0. W. B." 

The check was inclosedi received by the défendant, indorsed by it, 
and the money collected. That the défendant understood what it was 
doing and what was being done cannot be questioned. 

After thèse transactions were closed, and April 29, 1902, the défend- 
ant wrote the complainant insisting on a forfeiture of the lease, but 
saying nothing about the option, nor had any forfeiture of the option 
been declared. In the meantime the complainant went on working 
the quarries and extending the business. 

This court is of the opinion and holds, while not setting out ail the 
évidence bearing on the question, that the défendant well knew it was 
accepting payments reaching on beyond the date of the notice declar- 
ing the forfeiture of the lease, and that it accepted thèse payments after 
the service: of such notice with full knowledge of the fact. This court 
is also of the opinion and holds that probably the défendant did not 
tinderstand the légal effect of thèse acts- The défendant waived and 
intended to waive the noncompliance with the strict terms of the agrée- 
ra ent so far as there had not been a strict compliance, but had it in 
mind still, while, accepting thèse benefits and payments after the notice 
declaring the forfeiture, to insist that there had been a forfeiture. In 
other words, the défendant intended to get ail the money and ail the 
benefits it could and take advantage of the service of the notice in ad- 
dition. ; ; 

The check of $214.10. pajd the -balance of royalty for the quarter 
ending December 31, 1901, the royalty for the quarter ending March 
31, 1902, the' $15 item overlooked in February, and $150 minimum 
r entai due April i, 1902, in advance for 'the six mônths from April i, 
1902, to October i, 1902. 

This action^ rWasbroûght and much time was expended in taking 
évidence, and near the close oi the taking of testimony, and on the 
6th day of February, 1963; the défendant, evidently having discovered 
its situation, offered on the trial as follows: "The défendant hère 
and now dffers to repay to thé Mathëws Slate Company ail the moneys 
paid by it tbthe Empiré Company fôt or on account of any retits or 
royalties âcçruing after February 15, 1902^ and hereby tenders the 
amount to Mr. Mathews on the stand as stated by him in his testi- 
mony, $160.53." '^^^^ ^^^^ "^^^ refused. 

Before the commencement of this action the complainant duly 
tendered tô the défendant the sum of $20,000 and demanded a deed 
of the premises.' This was done within three yèars from the date of 
the option. The défendant refused the tender, and lias never accept- 
ed it, and refused to give a deed, and this action is brought to cortipel 
spécifie perforrtiance of thé obligation created by the instrument al- 
ready set but in full. 
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The written instrument signed by the parties or by the défendant 
and the complainant's assignor is divided into two parts, each com- 
plète in itself and independent of the other. First, we hâve a com- 
plète and perfect lease of thèse premises, with mutual obligations and 
agreements ; and, second, we hâve a complète option for the purchase 
of thèse premises, and by the terms thereof, on the payment of the sum 
of $20,000 on or before three years from date, the défendant was to 
convey by a good and sufficient warranty deed, containing a gênerai 
warranty and the usual covenants, the premises mentioned. 

By the terms of this agreement the complainant or his assignor at 
,any time after the agreement was signed, on tendering the $20,000, 
was entitled to a conveyance of the premises, and the complainant's 
right to this conveyance was in no way dépendent upon the perform- 
ance or nonperformance of the terms and conditions of the lease con- 
tained in the same instrument. This instrument was under seal and 
recites a considération of $1 and other good and valuable considéra- 
tions to it in hand paid by the party of the second part as the con- 
sidération of the option. It is probable that the parties to this agree- 
ment had in mind the leasing as a part of the considération ; but this 
is by no means certain, and the rights of the complainant to a convey- 
ance under the terms of this option cannot be made to dépend upon 
a performance or nonperformance of the agreements contained in the 
lease. 

It seems clear that, if the défendant has sustained damages by reason 
of the nonperformance of the lease provisions contained in the agree- 
ment, it has its remedy in a suit for damages. Its obligation to con- 
vey is not made dépendent upon the performance or nonperformance 
of the lease provisions, but upon the due tender of the $20,000 in 
considération of the payment of which it covenanted and agreed to 
convey the premises. 

It is claimed by the défendant that in this option there is no mu- 
tuality, and therefore spécifie performance cannot be enforced. It 
seems to be settled law that "the rule that want of mutuality in the 
right to spécifie performance will prevent enforcement by one party 
has no application to a contract which is an option to sell real estate 
at a specified price." Watts v. Kellar et al., 56 Fed. i, 5 C. C. A. 394. 
In that case the Circuit Court of Appeals said : 

"An option to sell land is as valid as an option to buy. When one hold- 
ing a buyer's option makes his élection to purchase, and tenders the money 
according to the terms of the contract, it Is the duty of the seller to accept 
the priée, and exécute a deed to the purchaser for the property; and when 
one holding an option to sell eleets to make the sale, and tenders a deed, 
It is the duty of the buyer to accept the deed and pay the price. Such con- 
tracts are perfectly valid, and it is now well settled that a court of equity 
may decree a spécifie performance of them. A suit for that purpose is, of 
course, subject to the gênerai rule that the spécifie enforcement of contracts 
for the purchase or sale of land is not a matter of course, but rests In the 
discrétion of the court, in view of ail the circumstances. But the rules by 
which the court will be guided, In a suit like this. In decreeing or refuslng 
a spécifie enforcement, are the same that they iire In other suits for the 
spécifie enforcement of contracts relating to land. Cases may be found 
which hold that such contracts wUl not be specifically enforced, because the 
right to a spécifie enforcement Is not mutual. The want of mutuality of 
right to a spécifie performance of a contract, which sometimes precludes its 
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enforcement In equity, bas no "application to an option contract of the cliar- 
acter we are consldering. TJié purebasér of an option to buy or sell land 
pays for the prlyllege of hls élection. It Is that very privilège which the 
other party to the contract sells. In the absence of an agreement to the 
contraiy, each party to a contract to buy or sell land may hâve it speclflcally 
enforced against the other; • ; • * but the very purpose of an optlonal 
contract of this nature Is to extinguish this mutuallty of right, and vest in 
one of the parties the privilège of determining whether the contract shall be 
vitalized and enforced. An option to buy or sell land, more than any other 
form of contract, contemplâtes a spécifie performance of its terms, and it 
is the right to hâve them speciflcally enforced that imparts to them thelr 
usefulness and value. An option to buy or sell a tovra lot may be valuable 
vrhen the party can hâve the contract speciflcally enforced, but if he cannot 
do this, and must resort to an action at law for damages, his option in most 
cases will be of little or no value. No man of any expérience in the law 
would esteem an option on alawsuit for an uncertaln measure of damages 
as of any value. The modem, and we think the sound, doctrine is that 
when such contracts are free from fraud, and are made upon a sufficient 
considération, they impose upon tbe makers an obligation to perform them 
speciflcally, whlch equity wlU enforce." 

The court cites Pom. Cont. §§ 167-169, and notes; Willard v. 
Tavloe, 8 Wall. 557, 19 L. Ed. 501 ; Brown v. Slee, 103 U. S. 828, 
26 'L. Ed. 618; also Raymond v. Land & Water Co., 4 C. C. A. 89, 
10 U. S. App. 601, 53 Fed. 883. 

In Pomeroyon Contracts, p. 235, in a note to section 167, the au- 
thor says: 

"That a; contract may be binding and enforçeable in equity, although there 
is no mutuallty of obligation resulting from the express terms, of the instru- 
ment, is plain from the foUowing very fàmiliar examples: A covenant to 
stand seised is purely a unilatéral obligation, but will be enforced. A cove- 
nant to cijnvey on the payment of a sum of money (like the ordinary bond 
to convey) Is binding, and will be speciflcally enforced, on the assent or 
acceptance of the one to whom the covenant, is made, although, he does not, 
by any terms Of the contract, or by any promise, bind himself to pay the 
money. Ewins v. Gordon, 49 N. H. 444; Jones v. Robbins, 29 Me. 351, 1 
Am. Rep. 593; Barnard v. Lee, 97 Mass. 92; Calvert v. Gordon, 1 Man. & 
Ry., 494; 3 Id. 424. Such 9. promise need not be under seal. A wrltten 
offer to sell or.le^se or convey land at a certain priée becomes binding and 
enforçeable, if asfeented to before it Is withdrawri by the party to whom 
It is made. Boston & Me. R. R. v. Bartlett, 3 Cush. 224; Mactlen's Adm'rs 
V. Frith, 6 Wend. 104, 21 Am. Dec. 262; Corson v. Mulvahy, 13 Wright, 88, 
99; Perklns v. Hadsell, 50 111. 216." 

This court is of the opinion that if two persons enter into a contract 
in writing under seal, by which the one party, in considération of $1, 
the payment of which is acknowledged, agrées to sell and convey to 
the other party within a ; specifiedtime certain lands and premises, on 
payment by the other party of a specifîed considération, such contract 
is valid and binding, and ought to be and may be speciflcally enforced. 
The seller has the right to fix his price, and covenant and agrée that 
on receiving that price within a certain time he will convey the prem- 
ises, and if within .that time the purchaser of the option tenders the 
money and demands the conveyance he is entitled to it. To hold 
otherwise is to dpàtroy the efScacy of such contracts and agreements. 
It frequently happens thata ,would-be purchaser is not certain that he 
desires to take a deed of certain premises, and still the option may be 
of great value to him; for if in arranging his business and carrying 
put other transactions be fînds that he wants the land, and is willing to 
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pay the price fixed, he ought to hâve the benefit of a contract de- 
liberately made. In the case now before the court the défendant de- 
Hberately and intelligently agreed, in a written instrument under seal, 
to convey thèse premises to the complainant's assigner or his as- 
signée, at any time within three years, on receiving the sum of $20,000. 
Not a word is said or indicated that this conveyance is dépendent up- 
on the performance of the lease by either party, and, indeed, such a 
proposition is negatived by the fact that the complainant might hâve 
tendered the money and demanded the deed within an hour after 
the agreement was executed. The money has been tendered and the 
deed demanded. If the value of slate had gone down instead of up, 
it is not probable that the défendant would hâve declined to receive 
the money and make the conveyance. It may be that, if the price of 
slate had gone down instead of up, the complainant would not hâve 
exercised his option to purchase, and would not hâve tendered the 
money and demanded the deed. The défendant took his chances, and 
must hâve contemplated that if conditions were not favorable the com- 
plainant or his assignor would never demand a deed. The option 
agreement contains no provision relieving the défendant from his 
obligation to make the conveyance on the happening of any event, 
such as the increase in the value of the land, or the nonperformance 
of the lease agreement by the complainant or his assignor. The court 
is not authorized to interject any such provision into this agreement. 
Even if the performance of the lease provisions by the complainant 
was a part of the considération for the option, this court is of the opin- 
ion that there was no failure of considération, for there was a substan- 
tial compliance with its provisions, and in s6 far as there was default 
in the lease it was cured by subséquent performance and acceptance of 
such performance by the défendant. The complainant was not obîigat- 
ed to work the quarries and slate veins in such a manner as would best 
promote the interest of the défendant, but in such a manner as would 
best promote the interest of both parties, and it doës not appear that 
he failed in this duty in any substantial matter. 

In Fuller v. Artman, 69 Hun, 546, 24 N. Y. Supp. 13, the action was 
brought for the spécifie performance of an agreement to convey rcal 
estate. There was no mutuality of obligation or agreement, except 
that the vendee agreed, if he exercised the option, to take the property 
to pay the price agreed. That is this case exactly. Spécifie perform- 
ance was decreed, and the judgment was affirmed. In that case the 
main défense to spécifie performance insisted upon was that there wàs 
no considération. The agreement was under seal. The court held 
that while the mère presumption of a considération, which arises from 
the use of seals in the éxecution of an instrument, is subject to re- 
buttal, the expression of a considération in such an instrument is not 
subject to contradiction for the purpose or with the effect of invalidat- 
ing the instrument ; and the court cited, in support of this proposition, 
Murdock v. Gilchrist, 52 N. Y. 246; Rockwell v. Brown, 54 N. Y. 213. 
See, also, Grout v. Townsend, 2 Denio, 336. 

The case of Palmer v. Gould, 144 N. Y. 671, 39 N. E. 378, is not an 
authority to the contrary. That case was decided upon the ground 
recited in the headnote. 
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There is no équitable ground calling for a refusai to decree spécifie 
performance in this case. True, the premises are worth more than 
they were when the agreement wag executed; but there was no fraud 
or concealment of facts, and the défendant took its chances of an in- 
crease in the value of this land. , The very work done on the premises 
by the complainant or its assignor has added thousands of dollars to 
the value of this property, and ail the equities demand that spécifie 
performance should be decreed. Thç défendant insists that it would 
hâve received more royalties if the complainant had done more work 
and had proçeeded more rapidly in opening and developing the quar- 
ries. Thisis undoubtedly true, but it is not a ground for denying spé- 
cifie performance so long as the complainant proçeeded with due and 
reasonablg; diHgence to open and develop the quarries, place ma- 
chinery, and produce slate." In point of fact, no serious objection was 
ma de that the complainant was not proceeding in compliance with 
the contract in opening ^nd: developing the quarries and producing 
slate until the value of slate went up, and it became apparent that 
the premises were wprth morcrthan the complainant had agreed to 
pay therefor. Hère seems to be the secret of the whole contro- 
versy. 

This court is not disposed to speculate as to what might hâve 
been accomplished by the complainant had it proçeeded in a différent 
manner in working thèse quarries or had it followed a différent policy. 
It is apparent that the complainant actëd in good faith, and expended 
thousands of dollars upon this property more than it has received. 
After the notice of forfeiture was served the complainant rendered 
statements and made payments and figured up with the défendant, 
agreeing upon the amounts due, and ail thèse payments were ac- 
cepted. The complainant also proçeeded without objection or ques- 
tion to employ more mén and place more machinery upon the prop- 
erty. 

The rule that waiver implies knowledge, and that one cannot be 
held to hâve forfeited any rights by reason of acts done in ignorance 
of the extent of those rights, and that a waiver, to be available, must 
be clearly and explicitly shown, and that there must be knowledge of 
ail the material facts, and that a waiyer of a condition in a contract 
never occurs unless intended by the party, or where the act relied 
upon ought in equity to estop the party from denying it, and that 
the waiver of a stipulation in an agreement must, to be effectuai, 
not only be made intentionally, but with knowledge of the circum- 
stances, are fuUy recognized and applied in this case. 

The complainant tendered the purchase price, $20,000, and de- 
manded the deed, on the 6th day of August, 1902. The défendant 
complains that it was not until January 30, 1903, that the complainant 
began to make slate in some of the openings. On the whole évi- 
dence, this court is of the opinion that the delay in opening and 
working some of . thèse openings was not at ail unreasonable. It 
would be unreasonable to expect that the complainant could hâve 
put thèse old and long-deserted andunused slate quarries in work- 
able and paying condition sooner than was done. It might hâve 
been done, but the complainant had the right to consider ail the 
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circumstances, its own financial ability, and îts own interest, as well 
as the interests of the défendant in this action. 

Courts of equity will not eearch with extrême diligence for techni- 
calities upon whicli to base a forfeiture pf a fair and équitable con- 
tract. Indeed, forfeitures are not specially favored in the law, al- 
though no court should hesitate to déclare a forfeiture when one 
has actually occurred. 

This contract and agreement was fair and équitable in ail its terms 
and provisions, and based upon a good considération. The complain- 
ant has substantially complied with ail the terms and conditions of 
such contract and agreement, and in so far as there was not strict 
performance the défendant has waived the same. There has been 
no failure of considération, and the complainant is entitled to a de- 
cree for a spécifie performance of the agreement to convey thèse 
premises. 

It appears that there is a mortgage upon the premises to be con- 
veyed, but the court has not discovered the exact amount of that 
incumbrance. The decree will contain a provision that the $20,000 
be paid to the défendant on receipt of the deed and a cancellation 
of the mortgage in question, or that the deed given may be made sub- 
ject to the lien of the mortgage, in which case the amount due there- 
on will be deducted from the $20,000. 



POUPPIET V. ELDER DEMPSTER SHIPPING, Limited. 
(District Court, E. D. Virginia. March 28, 1903.) 

1. ADMIRALTT JuRISDICTION — TOHTS COMMITTED ON HlGH SeAS — FOREIGN 

Ships. 

A court of admiralty of the United States has jurisdiction of an action 
in personam against the owner of a foreign ship to recover for injuries 
sustained by an American passenger on the hlgh seas, irrespective of the 
law of the ship's flag. 

2. Shipping— Action por Injubt to Passenger— Liability dp Shipowners. 

An action in an admiralty court of the United States to recover for 
injuries sustained by an American passenger on a foreign ship on the 
bigh seas Is governed by the gênerai maritime law as administered in 
this country, which gives a remedy against the ship's owners where the 
injury was due to the négligence of those in charge of her navigation. 
8. Same. 

The highest degree of care for the safety of a passenger is required of 
a ship, and where injury is sustained by the passenger the presumption 
of négligence is against the carrier. 
4. Same— Evidence Considered. 

Evidence examined, and held to sustain the' allégations of a libelant that 
while a passenger on respondent's ship he was injured, without négli- 
gence on his part, by being struck by a long timber which was thrown 
over the side of the vessel by the crew, under command of an otBcer, 
without having been given any warning of the danger. 
6. Damages— Personal Injdry. 

An award of $12,000, made to a libelant, who was a successful veter- 
inary surgeon, 28 years old, with a practice worth $3,000 per year, for 
an injury received while a passenger on respondent's vessel, by which 
his skuU was crushed, necessitating a surgical opération for which he 
was charged $2,000, conflning him to his bed for several months, and 



984 . 122 FEDERAL REPOETBR. .; 

, leavlng bim permanently paralyzed and Incapacit^ted for the work of 
hlé profession, and wlth an op^n Wound In hls heàd, was net excessive. 

In A^Jmiralty. . 

LJbel In personam tù recoyer damages against the respondent corporation, 
owners of tt>e. British steamship Monténégro, for peisonal Injuries reeeived 
by llbelant, a passenger on said steamer, and In wliich action a foreign at- 
tachment was Issued, and levied ùpon respondent's ship. 

The facts In the case are briefly thèse: The steamsbip Monténégro was, 
in the fall <ff ,1901", under charter iby the Britisb government to carry a cargo 
of mules from the port of New Orléans to the ports of Cape Town or Durban, 
South AfrlÇà. The libelant was a veterlnary surgeon, of Leavenworth, Kan., 
employed by the British government to accompany the steamship en route, 
to care for the mules. The terms of the contract provided for the transporta- 
tlon and subslstence of the doctoron the voyage out and back to the port 
of New Orléans. The cargo was dellvered at Durban, and on the 7tli of 
October, 1901, the return trip to the port of New Orléans was begun, the 
libelant and another veterlnary surgeon, Dr. Miller, and a Mr. Matthews, 
who has since died, being the only passengers; and there were on board, 
in addition to thèse three and the crew, some fifty odd employés, muleteers, 
and the forçpian and subforeman, who had gone Over to attend the mules, 
and were bèing returned to thls conntry, as was required by the British 
government Upon reachlng Port Eads, near the moutb of thé Mississippi, 
on the lOth of November, the stëamehlp was directed by its owners to dis- 
continue its voyage to New Orléans, and proceed to the port of Galveston, 
Tex., there to load wlth cotton, wljlch the ship did, and en route the sbip's 
offlcers proceeded to remove the cattle fixtures, necessary to the carrying oi! a 
cargo of that character, from the hold and deck of the shlp. On the evenlns 
of November 12th or 13th, the exact date not being entirely clear, about 
4:30 p. m., and whlle engaged in castlng overboard a pièce of timber, oue 
of the temporary beams coverlng the main deck, that reached entirely across 
the ship, libelant was struck, as the same was thrown into the water, froui 
whieh blow he sustained the injuries complained of. Libelant insista that his 
injury was solely due to the négligence and lack of care on the part of the 
navigators of the ship In removlng the cattle fixtures, and attempting to 
throw over a pièce of timber of- the slze and description of the one by whicb 
he was struck, whlle the ship was proceedlng. at full speed, from Q1/2 to 10 
knots an hour, and also beeause of thelr not "properly wamlng passengers. 
and himself espèclally, of the, danger Of occupylng the main deck pending 
such work. He Inslsts, moreovèr, that hë was, by reason of the ship's change 
of Its place of destination, carried, against hls protests, from Port Eads to 
Galveston, Instead of being landed at New Orléans, as he shoUld hâve been. 
On the other hand, respondent liisîsts tllat the accident was due entirely to 
llbelant's want of care, at the time of the accident, in going upon the main 
deck; that he was duly warned of the dangers thereof at or about the time 
of the injury to hlm; and that he was carried to the port of Galveston by 
his own consent Respondent also Insista that the llbel cannot be maiutained, 
for an injury aboard of a British shlp is subject to the laws of Great Brltain, 
and under those laws courts of admiralty do not take cognizance of such 
actions, and that therefore, thls court should not tàke jurisdictlon, as it only 
administers the British law. 

Whitehurst & Hughçs, Q. L. McCracken, and James B. & Charles 
J. Stubbs, foi' libelant. 

Hughes & Little, for respondent. 

WADDILL, District Judge (after stating the facts as above). The 
vice in the légal position thus taken by proctors for respondent is 
patent, and gfows ont of their treating this case, wheré the tort sued 
for was conimitted ùpon the high seas, as if committed upon a British 
ship, exclysively within the British jurisdiction, and between British 
subjects. The position is possibly a correct one in cases of torts so 
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committed. But it has no application to a case like this, brought 
to recover for injuries sustained by an American passenger on board 
of a foreign ship on the high seas. The fallacy of respondent 's posi- 
tion is fully shown in The Chartered Mercantile Bank of India, etc., v. 
The Netherlands India Steam Navigation Company, Limited, lo Q. 
B. 521, 536, 537, 544, 545. This was an action brought by the owner 
of certain goods, shipped under a bill of lading in the défendant'» 
vessel, called the Crown Prince, and lost in a colHsion on the high 
seas, between that vessel and the Atjeh, another vessel of the défend- 
ants. Brett, L. J., speaking for the court in that case, said: 

"Therefore it seems to me on the question of fixing the défendants with 
liability for the négligence of the captain and crew of the Atjeh, who are 
admitted to be the servants of the défendants, tliat the défendants cannot 
escape liability by saying thelr ship was not registered as a British ship, but 
that she was registered as a Dutch ship. She was, nevertheless, an Englisli 
ship, and the défendants are liable according to English law. But I wili 
assume that l)0th ships are Dutch ships. Nevertheless, whatever might havc 
been the Dutch law, if this case had been tried in HoUand, it seems to me 
the défendants are still liable. The négligence on the part of the servants 
of the défendants did not take place in Holland; it did not talie place within 
the sole territorial jurisdiction of a foreign country. ïhis case Is not lik;e 
The M. Maxham, 1 P. D. 107, where the ship in Spain ran against a pier or 
quay in Spain. In that case, whatever the cause of action was, it arosp 
entirely in Spain, and the action was an action in tort, and the well-known 
rule applies that for any tort committed in a foreign country within its owis 
«xclusive jurisdiction an action of tort cannot be maintained in this country 
uniess the cause of action would be a cause of action in that country, and 
also would be a cause of action in this country. Both must combhie If the 
tort alleged was committed within the exclusive jurisdiction of a foreign 
country. But the négligence complained of in this action took place upoîi 
the high seas, wbich is the common ground of ail countries. Therefore that 
rule with regard to the exclusive jurisdiction of a foreign country does not 
apply. The case comes to this, whether an action for a tort committed on 
the high seas between two foreign ships (for I assume for this purpose that 
both are foreign ships) an action can be maintained in this country, althongli 
it is not a tort according to the laws of the courts in that foreign country. 
From time immémorial, as far as I know, such actions bave been maintained 
in the court of admiralty, and the rule of the liability of the shipowner for 
the acts of his servants bas been Invariably employed, and, inasmuch as the 
rule of exclusive jurisdiction cannot apply, it seems to me tiiat if a foreigncr 
in this country can be served with a writ for an act of his servants done on 
the high seaS, which are as much within the jurisdiction of England as they 
are within the jurisdiction of any other country, an action can be maintained 
in a court of common law." 

In the same case, Lindley, L. J., speaking on the same subject, said : 

"What reason is there for saying that Dutch law, as distinguished from 
English law, or the gênerai maritime law, is to govern such a case? Tlie 
reason alleged is that, each ship being Dutch, the law of the flag, i. e., the 
Dutch law, régulâtes the persons on board each ship, and détermines the 
rights and liabilities of her owners both towards the captains and crews and 
towards the owners of the cargoes on board. This reason is based on a very 
«ommon and fruitful source of error, viz., the error of identifying the ships 
with portions of the territory of the States to which they belong. The 
analogy is imperfect, and is more often misleading than the reverse, as 1 
hâve endeavored to point ont before. Reg. v. Keyn, 2 Ex. D. 93-94. In this 
particular case the analogy appears to me more misleading than usual. I 
am not aware of any décision in this country to the effect that where two 
ships come Into collision on the high seas the rights and habllities of their 
respective owners hâve been held to dépend on the laws of the respective ' 
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flags of the ships. The law applicable In thls country to cases of collision on 
the hlgh seas is the marltiine làw as admlnistered in England, and not the 
laws of the flags. See The Johann Frlederlch, 1 Wm. Eob. 35; The Léon, 
6 P. D. 148; and Foote on Prlv. International taw, pp. 398, 403. AceordJng 
to the maritime law, the défendants, as prineipals of the captain of the Atjeh, 
are clearly Uable for the conséquences of his négligence." 

The contention that the courts of admirahy of Great Britain do not 
take cognizance of torts for injury to the person committed upon 
British ships, within the jurisdiction of that country, becomes more 
or less an unimportant inquiry, if the above position is correct, as this 
court will not.be controlled in its action in that regard. In passing, 
however, it may be said that the authorities do not appear to be en- 
tirely free from conflict. The foUowing English cases seem to sup- 
port the doctrine of the admiralty jurisdiction in such cases: The 
Sylph, L. R. 2 A. & E. 24; 'The Guld Fajce, L. R. 2 À; '& E. 325; 
The Beta, L. R. 2 P. C. 447. And originally, and independently of 
statute, thé courts of admiralty of Great Britain took jurisdiction of 
cases arising in tort committed upon the high seas. The Ruckers, 
4 C. Rob. 73; The Hercules, 2 Dod. 353; The Lagan or Mimah, 3 
Hagg. A. D. N. 418; The Volant, i Wm. Rob. 383. 

The cases questioning this jurisdiction hâve largely arisen upon 
the construction of the effect of the seventh section of the British 
admiralty act of 1861, the language used being: "The High Court 
of Admiralty Shall hâve jurisdiction over any claim for da:mages done 
by a ship." Ànd the controversy has been over the words, "damage 
done by any ship," the claim being to limit the meaning of those words 
to injuries done liy the ship itself, as distinguished from its navigators, 
personally. The cases chiefly reUed on by respondent to support its 
contention are those of Thç Vera Cruz, iq A. Cas. 59-^72;, The Thêta 
[1894] Prob. Div. 281. While thèse cases are, in some respects, fa- 
vorable to the view contendèd for, in their essential features they 
afïord but little support tq the same. 

The first-named case was one to recqver damages, under Lord 
Campbell's act, for the loss, of the life of libelant in a collision exclu- 
sivély within the jurisdiction of Great Britain, and it was held that 
the admiralty court ofGrea.t Britain, under the act of 1861, above re- 
ferred to, did not hâve jurisdiction in rem to entertain such actions. 

The latter case was an action in rem against the ship, and not 
against her owners, to recover damages for an injury sustained by 
falling into a hatchway of a ship moored to a British, dock. This 
case turned upon the construction of the seventh section of the act 
of 1861, above referred to. In argument, spécial comment was made 
upon the fact that the Thêta was not on the high seas at the time 
the injuries were sustained, but in the body of a county, and was 
being used merely as a gangway to enable the plaintifï, who was a 
strahger to the vessel, to cross to his ôwn ship. No suggestion is 
made in this casé as to whether or not the action in personam against 
the owners of The Thêta would lie. 

Notwithstanding the décision of The Vera Cruz, supra, in The 
Bernina, 11 Prob. Div. 31, the admiralty took cognizance of cases 
for loss of lifC) arising under Lord CampbeH's act, in personam, and, 
upon appeal to the Court of Appeals (12 Prob. Div. 58), and subse- 
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quently to the House of Lords (13 App. Cases, i), the jurisdiction was 
sustained. The latter doctrine is certainly more in consonance with 
the décisions in this country, where admiralty takes jurisdiction of this 
class of cases. Ex parte Gordon, 104 U. S. 515, 26 L. Ed. 814, 
The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358; The 
Norwalk (D. C.) 55 Fed. 98; The Glendale, 26 C. C. A. 500, 81 Fed. 
633, 42 U. S. App. 546. And there would certainly appear to be no 
reason why, if the admiralty jurisdiction is extended to this class of 
cases, which are not actionable, independently of statute, it should not, 
in suits in personam, afïord relief in cases of tort of the character sued 
for hère, which were actionable at common law. 

This case is one to recover damages for personal injuries sustained 
upon the high seas, and is clearly within the maritime jurisdiction of 
the courts of admiralty of the United States. Such courts hâve a 
gênerai maritime jurisdiction, and take cognizance of any case em- 
braced within the gênerai maritime law and jurisdiction, whenever 
the res or person to be afïected is within the reach of its process. 
This doctrine would seem to be too well settled, and of too ancient 
acceptation, to admit of serions doubt or cavil at this late day. The 
statutes of the United States clearly recognize this jurisdiction. Rev. 
St. § 563, par. 8 [U. S. Comp. St. 1901, p. 457]. 

In an early décision (Delovio v. Boit et al., 2 Gall. 398, Fed. Cas. 
No. 3,776), Mr. Justice Story, sitting on circuit, in a very exhaustive 
opinion on this entire subject, enunciated this principle, and traced the 
ancient history of the law in this regard. He said: 

"It seems, however, that at a very early period the admiralty had cognizance 
of ail questions of prize; of torts and offenses, as well In ports within the 
ebb and flow of the tlde as upon the high seas; of maritime contracts and 
navigation. * * *" 

This has been the accepted doctrine in this country from the earliest 
period: Taylor v. Carryl, 20 How. 586, 611, 15 L. Ed. 1028; The 
Maggie Hammond, 9 Wall. 435, 457, 19 L. Ed. 772 ; The Belgenland, 
114 U. S. 355, 364, 369, 5 Sup. Ct. 860, 29 E. Ed. 152; The Russia, 
3 Ben. 471, Fed. Cas. No. 12,168; Id., Fed. Cas. No. 12,16g. 

And while it is true that the District Court has discrétion, apart 
from statute or treaty, to accept or decHne jurisdiction of an admiralty 
suit in rem, for a maritime tort committed at sea, and brought be- 
tween foreigners or against a foreign vessel (The Noddleburn [C. C] 
30 Fed. 142; The City of Carlisle [D. C] 39 Fed. 807, 5 L. R. A. 
52; The Belgenland, 114 U. S. 355, 365, 5 Sup. Ct. 860, 29 L. Ed. 
152), still this is not true of a case like the présent one, and, if true, 
the discrétion should not be exercised to décline the jurisdiction. In 
the last-named case,,at page 365, 114 U. S., page 865, 5 Sup. Ct., 29 
L. Ed. 152, the Suprême Court, speaking through Mr. Justice Brad- 
ley, said: 

"But, although the courts will use a discrétion ahout assuming Jurisdiction 
of controversies hetween foreigners In cases arising beyond territorial juris- 
diction of the country to which the court belongs, yet where such contro- 
versies are communls juris — that is, where they arise under the common 
law of nations— spécial grounds should appear to induce the court to deny 
its aid to a foreign suitor when it has jurisdiction of the shlp or party 
charged. The existence of such jurisdiction in ail such cases Is beyond dis- 
pute; the only question will be whether it will be expédient to exercise it." 
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Hère we hâve an American passengefi seeking to recoyer damages 
in personani of the pwnérs of a British ship, because of the alleged 
pegligence of the shîp's navigators on the high seas, and in the action 
an at1j?iphment has been st(ed out pursuant to admiraUy rule No. 2, 
and réviçd upon the pr^perty of the respondents, found within this 
judiciardistriçt. This procédure conforms to the settled practice of 
the fédéral courts in admiralty in this class of cases, and the jurisdic- 
tion is undoubted. Manro v. Almeida, 10 Wheat. 473, 484, 485, 6 
L. Ed. 369; Atkîns V. Disintegrating Co., 18 Wall. 304, 21 L,. Éd. 
841 ; Devoe v. Mfg. Co., 108 U. S. 401, 2 Sup. Ct. 894, 27 L. Ed. 764; 
In re Louisville Underwriters, 134 U. S. 488-490, 10 Sup. Ct. 587, 33 
ly. Ed. 991. 

It is equally well settled, both by the English and American authori- 
ties, as to what law should be applied, in this class of cases, betweeii 
parties or ships of dififerent nationalities, arising on the high seaSj 
not within, the jurisdiction of any nation. It is the gênerai maritime 
law, as uriderstood and administered in the courts of the country in 
which the litigation is prosecuted. The Dumfries, i Swabey, 63; 
The Wild Ranger, Lush. 553; The Léon, 6 Prob. Div. 148; The 
Scotia, 14 Wall. 170, 20 L. Ed. 822; The Scotland, 105 U.. S. 24, 29, 
26 L. Ed. looi; The Belgenland, 114 U. S. 36g, 5 Sup. Ct. 860, 20 
L. Ed. 152. 

It would be both novel and startling, at this late.day, to enunciate 
the doctrine that an American passenger on a British ship was with- 
out remedy against the ship's owners, who contracted with him for 
a safe passage, to recoyer damages for injuries sustained during a 
voyage on the high seas, by the négligence of those navigating the 
ship; and it would be equally anomalous if the admiralty courts of 
this country, the only courts, by the constitution and laws, given 
spécial maritime jurisdiction upon the high seas, should be impotent 
to afiford such relief. 

Corning to the facts. The question of whether the libelant was 
taken agaînst his will to the port of Galveston may not be a matter 
of material moment to the merits of the controversy, but in passing 
it may be said that the évidence supports his contÊntion in that re- 
gard. Certain it is that he is strongly supported in his statement 
in this respect by Dr. Miller, the one other passenger examined, 
the third passenger being dead, and as against their statement is tliat 
of the ship's master, mainly unsupported; and ail the facts and cir- 
cumstances bear out libelant's rather than respondent'è contention 
in this respect ; and it is also certain, from the master's own state- 
ment, that he iwould hâve been carried if he had protested, as he 
admits that -it would hâve been impracticable . to hâve landed him 
at New Orléans, or at Po^'t Eads, with a view of his reaching New 
Orléans. 

. In detjermining the question of fault in bringing about the mis- 
fortune, nothing need be said as to the degree of care required of the 
respondent ship as a carrier bfpas'sengers. The law is too well settled 
to need spécial comment at this day, further than to say that the high- 
est degree of care and caution is required, and that the presumption 
of négligence is against the carrier where injury is sustained by a 
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passenger. The New World, i6 How. 469, 14 L. Ed. 1019; The City 
of Panama, loi U. S. 453, 25 L. Ed. 1061. 

The conflict in the évidence in this case is less than is usual in ad- 
miralty cases of this character, and it turns entirely upon whether 
the libelant was guilty of negHgence in being where he was at tlie 
time he received his injury, and whether any proper précaution had 
been taken by the ship to advise him of the danger of his position, 
or any warning had been given him specially in référence thereto. 
It is only as to thèse two questions that there is any apparent conflict 
of évidence. 

The court has had the advantage of an oral examination of the 
libelant, and of Dr. Miller, the other passenger examined, both of 
whom were on shipboard at the time; and while the same oppor- 
tunity to see and hear the witnesses as to the accident, examined 
by the respondent, was not afïorded, that évidence having been taken 
by déposition, still the same has been carefully read and considered, 
and, upon the whole case, the conclusion reached is that the libelant 
was not guilty of négligence in being where he was when he received 
the injury. 

It is true that the ofhcers of the ship testified that the passengers 
were not allowed to use the main deck of the ship, but the prépon- 
dérance of the évidence clearly shows that this was an afterthought. 
Both the libelant and the other passenger on board testify that it was 
their chief place of resort, and that they, and the muleteers, or la- 
borers, and their foremen, were given the free use of this deck, and 
that as to the latter they had no other place to occupy. It is also 
testified to by the libelant's witnesses, and undenied, that, so far 
from its being improper for libelant to hâve been on that deck, on the 
entire morning of the day that he received his injury, Dr. Miller, an- 
other passenger on board, worked with the mate, aiding in putting 
overboard a part of the same cattle fixtures ; and, confessedly, there 
were no rules or régulations prescribed for the government of those 
on shipboard prohibiting them from the use of this deck. 

The conflict as to the warning given should also be solved in favor 
of the libelant. He insists that no admonition whatever was given, 
or suggestion made to him, not to use this particular deck, and in 
this he is thoroughly supported by the other passenger, Dr. Miller. 
Dr. Miller, in substance, related the circumstances of the accident to 
be that after dinner, at i o'clock, he and libelant took a nap until 
4 o'clock, at which time they drank some tea and played a game of 
solitaire euchre ; that he then went on deck, and Dr. Pouppirt went 
on the bridge; that he had not been on deck five minutes before he 
went forward on the bridge, and Pouppirt came on deck; that he 
had not been on deck more than from three to five minutes before 
the accident happened; that libelant was standing about amidships, 
between the bridge and forecastle ; that the boatswain had charge 
of some men on the starboard side, about 10 feet forward on the 
main deck, and that the mate was on the forward part of the vessel. 
on the port side, with some men; that the stick of timber was about 
50 feet long, 6 by 8, and was very heavy, and, more than that, that 
it had an upright about 8 feet long and about 6 inches sqiiare, which 
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had hot been knocked off; that orie of the uprights to the stick of 
timber was a stanchion, and that thàt was still on ; that on attempting 
to take the stick of timber to the side of the vessel they found that 
they did not hâve enough men to shove it over, and tried to cant it 
forWard,- but could not, on account of the mast, ànd they finally got 
additional men to hâve stifficient force to throw it over the side of 
the vessel. The timber was with the upper end forward, and the back 
end towatds the stern of the vessel, more or less. When the front 
end struek the water the other end canted with terrifie force. Libel- 
ant was standing four or five feet from the vessel (meaning, I sup- 
pose, from the side). He was facing the vessel, apparently looking 
at the first mate at work there. There was a cry of, "There she goes," 
or something like that. He turned àround, and in the act of turning 
he saw the timber strike Dr. Pouppirt, and saw him fall unconscious 
to the fîoor. 

Whereas, the master of the ship claims that as libelant proceeded 
from the bridge deck down to the main deck, going down the ladder, 
he sung ont to him, "Come away, you will get hurt; you hâve got 
no business down there." And that he (Dr. Pouppirt) sung out, and 
waved his hand, "I am ail right." That he then weht forward on 
the deck, and he subsequently saw him. forward with the mate, who 
was working on the port side, and froni. there go over to Where the 
boatswain was putting the timber over, on the starboard side. That 
he (the ïnaster) was then on the bridge, on the port side, and saw 
libelant standing near the starboard side, abaft the forèrigging, on the 
fore maih dèck, and forward of the timber that was being launched, 
probably about a foot ftom the ship'S rail and about two feet from 
the timber. 

Dr. Crow^ the ship's doctor, who was also on the bridge, testified 
that this warning was given' about 45 minutes before the accident; 
and subsequently, upon cross-examination, he said that Pouppirt had 
been on thé mà!in deck at least an hour before he -ivas injured, and 
that the warning that he heard was not to stand where the work 
was going on, and that hë did not héàr any warning not to go upon 
the decki' Hé testified on 'the examination in chief that he could not 
remember exactly what was said, but that ' Pouppirt was on the main 
deck at the time, and about 35 fèet from where the long timbers 
were being thrown over, and that' the , warning was to the effect that 
it was a dangerous place for hîm, and to get out of the way ; that 
Pouppirt was abbut 40 feet oflf at the time, and that he did not hear 
him makë any answer to' the warning. But, in answer to the ques- 
tion of whether he paid any attention to it or not, he replied, "He 
looked up ahd ■ smiled." This statement as to the warning is posi- 
tively denied by both the; libelant, and. the other witness présent. Dr. 
Miller said îipthing of the sort occurred; and, so far as the master's 
évidence can be said to be supported by that of the ship's physician, 
the latter's évidence shoiild receive but little weight, in the light of 
his cross-examination in this regard ; as it appears from a letter 
written by him on March 7, 1962, nearly four months before his ex- 
amination, when requested to give an âccount in détail of what oc- 
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curred at the time of the accident, and specifically whether Pouppirt 
was warned or notified by any one not to stay where he was hurt, 
he replied, after going somewhat into détail as to the occurrence: 
"Don't know whether the doctor was warned not to stand on the 
deck or not. A few minutes before the accident the captain re- 
marked to me that Pouppirt should not stand on that deck while the 
men were at work." 

Certain it is, if the captain ever gave the warning, standing where 
he was on the bridge, with the hbelant down on the main deck, where 
it is testified by the respondent's witness, Crow, he was, it is quite ap- 
parent that it could not hâve been heard by libelant. 

Assuming the warning, however, to hâve been given at tlie time 
that the ship's master said that it was, viz., three-quarters of an hour 
before the accident, as Hbelant was going down the ladder to the 
main deck, it would not, under the circumstances of this case, avail 
to relieve the respondent from responsibility. The master remained, 
as he claims, on the bridge, overlooking the dangerous work at hand. 
The chief officer was on one side of the ship, on the forward deck, 
in charge of one squad of hands, and the boatswain was on the other, 
with another squad, each engaged in this hazardous employment; 
and it appears from this évidence, as testified by the master himself, 
as above recited, as well as when called on re-examination, that libel- 
ant was seen, according to their contention, standing at the point 
where he was injured, immediately in front of this timber, on the star- 
board side of the ship, and near to the side ; which statement is cor- 
roborated by the boatswain, who testified that he was standing be- 
tween the timber and the doctor when it was thrown over, and that 
he avoided injury himself by ducking his head as he sang out, "Stand 
clear !" and that libelant could hâve escaped likewise. And one of 
the seamen, the only one examined, and who was standing on the 
same side of the timber with the boatswain and Hbelant, also testified 
that, upon the timber getting more than half over the rail, they sang 
out, "Ail stand clear !" and dropped — that is, below the rail — and the 
timber passed over their heads and hit libelant. 

This was, manifestly, so far as this libelant was concerned, négli- 
gence of the grossest kind. According to respondent's witnesses, 
libelant had been standing about amidships, from whence he went 
to the starboard side of the ship, and was there seen by the master 
of the ship and the boatswain within the full sweep of a pièce of 
timber of this length, which, upon its striking the water, with the 
ship going at full speed, in order to avoid inévitable injury from, even 
the persons handling the timber had, upon letting go of the same, 
to fall below the rail of the ship ; yet no warning was given to nor 
précaution taken for this passenger. A more dangerous undertaking 
could not weH hâve been carried on at the time, as was known to 
the persons engaged in it and to the ofïicers of the ship, but naturally 
not to this passenger ; yet, as their évidence shows, he was allowed, 
without any cessation of the work, to walk around and upon this 
deck from place to place, and when in a position of imminent péril, 
seen by the captain and other ofïicers of the ship, no protection what- 
ever was afïorded him. 
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Had libelaât known of the dangef in which he was placéd» by the 
reason of the casting off of this pièce of timber of unusual length. 
while he was in his position, he would not hâve been afïorded even 
the protection that the seamen themselves had — of dropping below 
the raii, knowing just when it was^to be turned loose, which was 
some protection. They could possibly avoid danger by dropping 
at the right time. But libelant was not so circumstanced. He could 
not know the moment the hold on the timber was to be released. 

It is true he hadseen the work of throwing over the timbers 
going on during the day, but there was nothing spécial to attract his 
attention as to the danger^ and there niight not hâve been real danger 
in casting ofï a pièce of ordinary length. The ship itself was light— 
some 23j/^ to 24 feet out of the water ; but the- putting over of this 
pièce was an entirely différent mattef, as to the dangers of which' 
thèse ofïlcers of the ship, ail of whom hâve endeavored to show that 
they were experts on the subject, knew fully, and of which the libel- 
ant was ignorant. Passengers hâve ia right to be relieved from haz- 
ards of this character, and even as to the seamen the experiment 
was dangerous enough. N. J. Steamboat Co. v.Brockett, 121 U. S. 
637, 7 Sup. Gt. 1039, 30 L. Ed. 1049; The Nederland (D. C.) 7 Fed. 
926. The négligence of those in charge of the ship being manif est 
and clearly established, respondent must answer in damages for the 
injuries sustained by libelant. 

This brings us to the question of what damages should be awarded 
libelant for the injuries sustained, and. it may be said in this connec- 
tion that this is a case of thore than usual importance by reason of 
the very serions injuries sustained by libelant, and the fact that he 
was a young man, a veterinary surgeon by profession, and one that 
had succeeded in his business. He was 28 years of âge, had practiced 
his profession some five years, and enjoyed a practice of about $3,000 
a year. At the time he received his injuries he was in the service of 
the British. government, making at least that rate per annum. The 
injuries sustained by him were of the most dangerous character. One 
of the physicians described them as being the most serions of the kind 
that he had ever known. 

The blow sustained was on the right side of the head, not far 
above the ear, breaking the skuU, which caused paralysis of the left 
side of the body, and from which he has not and the physicians tes- 
tify will never recover. The limbs of the paralyzed side hâve be- 
come very much smaller than those on the other side of the body. 
The hole is still in the head, and cannot be healed. He is subject to 
spasms, with a strong tendency to epilepsy, and from which, the 
évidence shows, heis liable to f ail and die at àlmost any time. He is 
incapacitated to work or follow his usual avocation. His sufiferings 
were very great. He was taken, after several days' détention on ship- 
board, to a hospital at the port of Galvéston, Tex., where he remained 
for some time in an unconscious condition, and a most diiifîcult and 
délicate opération was performed upon him, for which he was charged 
$2,000, and on account of which he hâs paid the sum of $900. In 
this hospital he was confîned for several weeks, his life being in inimi- 
nciit péril, and was finally sent to his home in Kansas, where he was 
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for some months confined on account of his injuries, and during ail 
the time, as he testified, he suffered intensely. 

Just what should be awarded to him under such circumstances is 
difficult of ascertainment, and it is sa largely a matter of discrétion 
that it is an exceedingly délicate as well as unpleasant duty for a court 
to discharge. Viewing the case in ail its aspects, an award of $12,000 
is thought to be only reasonable, and such as should be allowed, 
having regard to the settled rules and current weight of the admiralty 
décisions on the subject of damages in this class of cases. The Ju- 
niata, 93 U. S. 337, 340, 23 L. Ed. 930 ; The City of Panama, loi U. 
S. 454, 464, 25 L. Ed. 1061 ; The Mineola (D. C.) 44 Fed. 143 ; The 
William Branfoot (D. C.) 48 Fed. 915; The Pioneer (D. C.) 78 Fed. 
600, 609; The Homer (D. C.) 99 Fed. 795, 800; Id., 48 C. C. A. 
465, 109 Fed. 572, 576; The Anchoria (D. C.) 113 Fed. 982, 985. 

A decree may therefore be entered in favor of the libelant for the 
sum named. 



JOHNSON & JOHNSON v. RUTAN, Oollector, 
(Circuit Court, D. New Jersey. May 21, 1903.) 

1. Inteknal Revenue— Wab Revenue Taxes— Pkopbietary Medicines. 

The médicinal préparations whlch are subjected to tax under Schedule 
B and section 20 of the war revenue act of 1898, Act June 13, 1898, 30 
Stat. 456, 462, c. 448 [U. S. Oomp. St. 1901, p. 2297], are the noncompeti- 
tive, more or less monopolistic, klnds whlch are protected against imita- 
tion by patent, trade-mark, or proprietary rlghts. 

2, ËAME— PlASTEBS. 

Médicinal plasters whlch are in composition exactly the same as other 
plasters bearlng the same name, put up by others and sold in compétition 
with them, and based on the same well-known médical formulas, with- 
out any clalm to spécial merit except wlth respect to the care exercised 
in the sélection of ingrédients and the manner in which they are com- 
pounded, are not "médicinal proprietary articles," withln the meanlng 
of Schedule B of the war revenue act of 1898, 30 Stat. 462, c. 448. 

8. Same- Trade-Mabk Medicines or Articles. 

A trade-mark mediclne or médicinal article, with whlch- patent and 
proprietary medicines and articles are coupled In the war revenue act 
of 1898, 30 Stat. 462, c. 448, and which is thereby subjected to tax, for 
the purposes of said act must be held to be a mediclne or- article as to 
which a monopoly has been secured by means of a trade-màrk or trade- 
name, under which it is prepared and sold; and where a trade-mark 
used on an article merely signifies its origln, and has no other purpose 
or connection with it, being used on ail articles and préparations made 
by the manufacturers to identify the same as their product, and to glve 
them such recommendation to the public as is afEorded by thelr reputa^ 
tlon, It does not render such article subject to tax. 
4. Same— Représentations of Merit. 

The fact that certain of the médicinal plasters put up and sold by a 
manufacturer had printed thereon such descriptive words as "A Soothing 
Dressing," "Strengthenlng Plaster," or "Perfect Mustard," the latter 
belng shown to mean in the trade only that It was' ready for use, did 
not constltute such représentation of merit or recommendatlons as to 
render them subject to tax under Schedule B and section 20 of the war 
revenue act of 1898, 30 Stat. 456, c. 448 [U. S. Comp. St. 1901, p. 2297], 
nor were they so taxable because as to some klnds the packages bore the 
words "Patent Applied for." 

122 F.— 63 
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Action at Law to Recover Internai Revenue Taxes Paid under 
Protest. Sur trial by court without a jury. 

Archibald Cox and Willard P. Voorhees, for plaintiflfs. 
David O. Watkins, U. S. Atty., for défendant. 

ARCHBALD, District Judge.* By agreement of the parties this 
case was heard by the court without a jury under the provisions of 
the statute. The facts are found to be as follows: 

The Facts. 

(i) Thé plaintiflfs, Johnson & Johnson, incorporated, are manu- 
facturers of surgical supplies at New Brunswick, N. J., and hâve 
been for a number of years past; and between July i, 1898, when 
the war revenue act of that year went into efïect, and March i, 1899, 
foUowing, they manufactured and sold to druggists and others the 
diflferent kinds of médicinal plasters enumerated in the déclaration. 

(2) Between the dates mentioned the défendant, as collector of 
internai revenue for the Fifth Ne\y Jersey district, holding that the 
said plasters were subject to a tax under the provisions of the act 
referred to, required the plaintifïs to aflfix thereon and cancel internai 
revenue stamps to the amount of $1,943.94%, which sum the plaintifïs 
paid the défendant under protest and on threat of distress in case of 
refusai. 

(3) The plasters in question are manufactured and prepared ac- 
cording to formulas taken either from the United States or the Na- 
tional Dispensatory, or from the British Pharmacopœia, ail well- 
known publications of accepted authority, and are standard médical 
préparations, constantly prescribed and used by physicians and sur- 
geons. Similar plasters, based on the same formulas, are prepared by 
other manufacturers of surgical supplies, and come in compétition 
with the plaintiffs' plasters in the gênerai trade. 

(4) Thèse plasters, the same as those of other manufacturers, are 
put up for convenience in tin or pasteboard boxes in varying quanti- 
ties, with descriptive labels giving the kind of plasters contained 
therein, the fact that they are manufactured by the plaintifïs, and 
directions in différent languages how, but net in what cases, they are 
to be used or applied. On each box a red Greek cross, surrounded 
by a wreath, is prominently displayed ; this symbol having been adopt- 
ed and duly registered by the plaintifïs as a trade-mark, by which 
not only thèse but ail the articles manufactured by them are desig- 
nated and commercially known. So distinctive has this trade-mark 
become that their goods are often spoken of as "Red Cross" goods, 
and are advertised by the plaintiflfs under that name. 

(5) The plaintiflfs claim no proprietary rights, however, by virtue 
of their trade-mark in any of thèse plasters, but do claim that, like 
their other goods, they hâve a spécial merit by reason of the care 
exercised in the sélection of the materials used and the manner in 
which they are prepared or compounded, and that this is what their 
trade-mark guaranties and stands for. 

* Spedally asslgned. 
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(6) The follovving îs a fac simile illustration, except as to color, of 
the display on the outside of the belladonna plaster packages : 



Bell adonna Plaster. 

vDy ^^ NEW enursSWKiK, N.J.«iS.A 





.!-♦— i>i«.E<3nora-s. ■ — n. 

''REMOVE THE FACE CLOTH BEFO.RE APPLYING. IF THE CLOTHSHOUCO ADHERE," 
TOTHE PLASTER IT CAN BE EASILY REMOVED BY DAMPENINO. If MOT ADHESIVE 
> — — '- ENOUCH, APPLY HEAT. - -' .-- ' : 



The others, with a change of name, are substantially similar, ex- 
cept that in case of the Iceland moss, oxide zinc, slippery elm, ând 
linseed poultice plasters the words "Patent Applied for" appear on 
the package; and in case of the blister plaster it is declared that, 
when used according to directions, "it never fails to blister." On 
the back of this plaster also, and on one or two others, the plaintiffs' 
initiais "J. & J." are printed in repeated squares or circles, which 
cover the whole surface. 

(7) The plasters in controversy are médicinal articles prepared and 
compounded according to certain published formulas as aforesaid, 
but are not, as matter of fact, médicinal proprietary articles or prép- 
arations; nor are they held out or recommended to the public as 
such; nor (except as they may be so adjudged from what is above 
stated) are they prepared, uttered, vended, or exposed for sale under 
any letters patent or trade-mark ; nor put up in style or manner simi- 
lar to that of patent, trade-mark, or proprietary medicine in gênerai ; 
nor are they advertised on the package or otherwise as remédies or 
spécifies for any ailment ; nor, except as above stated, as having any 
spécial claim to merit, or to any peculiar advantage in mode of prépara- 
tion, quality, use, or efifect. 

The Law. 
This case arises under section 20 of the war revenue act of 1898, 
and Schedule B following it, set forth in full in the margin.' Ac- 

1 Act June 13, 1898, 30 Stat. 456-462, c. 448 [U. S. Comp. St. 1901, p. 2297]: 
"Sec. 20. That on and after the flrst day o£ July, 1898, any person, flrm, 
Company, or corporation that shall make, prépare and sell, or remove for 
consumption or sale, drugs, medlclnes, préparations, compositions, articles, or 
thlngs, includlng perfumery and cosmetics, upon which a tax is imposed by 
this act as provlded for in Schedule B, wlthout aflaxlng thereto an adheslve 
stamp or label denotlng the tax before mentloned, shall be deemed guilty 
of a mlsdemeanor, and upon conviction thereof shall pay a fine of not more 
than flve hundred dollars, or be imprisoned not more than six months, or 
both, at the discrétion of the court: provlded, that no stamp tax shall be 
jmposed upon any uncompounded médicinal drug or chemlcal, nor upon any 
medicine sold to or for the use of any person which may be mixed or com- 
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cording to the heading of the schedule, the things iritended to be 
taxed are "Médicinal Proprietary Articles and Préparations" — a 
description which discloses the gênerai subject in the législative mind, 
of which that which foUows may be regarded as the particulars. 
Knowlton v. Moore, 178 U. S. 41, 20 Stip. Ct. 747, 44 L. Ed. 969. It 
is to be observed at the outstart that not ail médicinal préparations 
are intended to be taxed, else the act, without further circumlocution, 
would hâve said so. It is true that the proviso excepts uncompound- 
ed drugs, and the prescriptions of physicians and surgeons put up by 
retail druggists, as though thèse would be otherwise included within 
the act; but manifestly this was inserted out of extra précaution, 
being brought forward from preceding statutes, and is not to be re- 
garded as afïording an argument for enlarging its terms. 

Looking at the underlying économie reason which, as it is to be as- 
sumed, prompted the tax, it is also évident that the médicinal prépara- 
tions which it seeks to reach are the noncompetitive, more or less 
monopolistic, kinds which are protected against imitation by patent, 
trade-mark, or proprietary rights. Not only are thèse by their origin 
withdrawn from trade compétition, but they notoriously yield large 
profits when once they hâve caught the public eye, which is indus- 
triously directed to them by advertising and pufïing, and, because of 
a fixed retail price, are able to be taxed in the hands of the pro- 
prietor, and not of the consumer — a désirable resuit, in view of the 
doubtful utility of most of them. 

On the other hand, médicinal préparations or articles are not ex- 
empt simply because they are manufactured or put up according to 
established and accepted médical formulas taken from standard phar- 
macopœias or publications. It may be a circumstance in their favor 

pounded for said perfeon according iro the -written recipe or prescription of any 
practicing physician or surgeon, or wlilcli may be put up or eompounded for 
said person by a druggist or pharmacist selling at retail only. The stamp 
taxes provided for In Schedule B of this act shall apply to ail médicinal ar- 
ticles eompounded by any formula, published or unpublished, which are put 
up In style or manner similar to that of patent, trade mark or proprietary 
medicine in gênerai, or which are advertlsed on the package or otherwise 
as remédies or spécifies for any aliment, or as having any spécial claim to 
merit, or to any peeuliar advantage in mode of préparation, quality, use, or 
efCect." 

"ScheduSeB. Médicinal Proprietary Articles," etc. "Médicinal proprietary 
articles and préparations: For and upon eyery pacUet, box, bottle, pot, or 
phial, or other inclosure, containing any pills, powders, tinctures, troches or 
lozenges, sirups, cordlals, bitters, anodynes, tonics, plasters, liniments, salves, 
otntments, pastes, drops, waters (except natural spring waters), essences, 
spirits, oils, and ail médicinal pr'elparations or compositions whatsoever, made 
and sold, or removed for sale, by any person or persons whatever, wherein 
the person making or preparlng the same has or claims to hâve any private 
formula, secret, or occult art for the maklrig or preparlng the same, or haa 
or claims to hâve any exclusive rlght or tltle to the making or preparlng the 
same, or which are prepared, uttered, vended, or exposed for sale under any 
letters patent, or trade mark, or which, if prepared by any formula, pub- 
lished or unpublished, are held out or recommended to the public by the 
makers, venders or proprletors tbereof as proprietary medlcines, or médicinal 
proprietary articles or préparations, or as remédiés or spécifies for any disease, 
dlseases, or affection whatever afleetlng the human or animal body." 30 
Stat. 462, C.448. / 
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that they are, but it îs not controlling. According to the preceding 
enactments from which the one under discussion is in part derived, no 
doubt they would hâve been. Act July i, 1862, § 107, 12 Stat. 478; '■' 
Act June 30, 1864, § 165, 13 Stat. 296. But it is expressly declared 
in the présent act, substantially following section 3436 of the Re- 
vised Statutes,* that, with certain quahfications, to be presently no- 
ticed, it shall apply to "ail médicinal articles compounded by any 
formula published or unpublished" — a change from the earlier statutes 
which needs no comment. 

Coming directly to the case in hand, it is manifest that in no sensé 
are the plaintiffs' préparations proprietary in character. In composi- 
tion they are exactly similar to other plasters bearing the same name, 
put up by competing manufacturers, and based on the same well- 
known médical formulas. A elaim to spécial merit is, indeed, made, 
but only with regard to the care exercised in the sélection of ingrédi- 
ents and the manner in which they are compounded — an advocacy of 
their own goods which falls far short of making them proprietary, as 
that term is to be understood. Ferguson v. Arthur, 117 TJ. S. 482, 6 
Sup. Ct. 861, 29 L. Ed. 979; State v. Donaldson, 41 Minn. 80, 42 
N. W. 781. Excluding the plasters in controversy, therefore, from 
this class, the case turns on the question whether, being admittedly 
médicinal préparations, they are "prepared, uttered, vended, or exposed 
for sale under any letters patent, or trade mark," within the meaning 
of the schedule ; or, as expressed in section 20, "are put up in style 

2Act July 1, 1862, § 107, 12 Stat. 478: "* * • Provided that nothing in 
this section contained shall apply to any uncompounded médicinal drug or 
Chemical, nor to any medicine compounded according to the United States 
or other national pharmacopœia, nor of which the fuU and proper formula 
is published in either of the dispensatories, formularies, or text-books tn 
common use among physicians and apothecaries, including homœopathic and 
eclectlc, or in any pharmaceutical journal now used by any incorporated 
collège of pharmacy, and not sold or ofEered for sale, or advertised under any 
other name, form or guise, than that under which they may be severally 
denomlnated and laid down in said pharmacopœias, dispensatories, text-books, 
or journals, as aforesaid, nor to medicines sold to, or for the use of, any 
person, which may be mixed and compounded specially for said persons, 
according to the written receipt or prescription of any physician or surgeon." 

» Eev. St. § 3436: "No stamp tax shall be imposed upon any uncom- 
pounded médicinal drug or chemical, nor upon any medicine compounded ac- 
cording to the United States or other national pharmacopœia, or of which the 
fuU and proper formula is published in any of the dispensatories now or 
hitherto in common use among physicians or apothecaries, or in any phar- 
maceutical journal now Issued by any incorporated collège of pharmacy, when 
not sold or offered for sale, or advertised under any other name, form or 
guise than that under which they may be severally denominated and laid 
down in said pharmacopœias, dispensatories, or journals as aforesaid; nor 
upon medicines sold to or for the use of any person, which may be mixed 
and compounded for said person according to the written receipt or prescrip- 
tion of any physician or surgeon. But nothing in this section shall be con- 
strued to exempt from stamp-tax any médicinal articles, whether simple or 
compounded by any rule, authority, or formula, published or unpublished, 
which are put up in a style or manner similar to that of patent or proprietary 
medicines in gênerai, or advertised in newspapers or by public handbills for 
popular sale and use, as having any spécial proprietary claim to merit, or 
to any peculiar advantage in mode of préparation, quality, use, or efCect, 
whether such claim be real or pretended." 
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or manner similar to that of patent, trade mark, or proprîetary medi- 
cines in gênerai" ; or "advertised on the packages or otherwise 
* * * as having any spécial claim to merit or to any peculiar ad- 
vantage in mode of préparation, quality, use, or effect." It is found 
as a fact that none of this is true of them, but, as this finding is due 
in part to the view taken of the statute, it may need to be further 
justified. 

The words, "under any letters patent or trade mark," must be un- 
derstood to mean under the protection of either of the same. Ac- 
cording to the British statutes, the inventer of a patent medicine 
registers his formula, and thereby secures a monopoly of composition 
in which he is positively protected from imitation by the letters patent 
issued to him thereon. Pharmaceutical Society v. Piper, i Q. B. 
(1893) 682; Same v. Armson, 2 Q. B, (1894) 720. A patent for the 
composition of matter (which would be the form, as I assume, it would 
take in this country) would operate in the same way, and a medicine 
so protected would corne within the act of course. A trade-mark 
medicine, with which patent and proprietary medicines are coupled in 
the act, must, on the same basis, be held to be a medicine as to which 
a similar monopoly has been secured by the use of a trade-mark or 
trade-name under which it is prepared and sold. Examples are to be 
found in such médical compounds, familiar on account of the extensive 
way in which they are advertised, as "Castoria," "Cuticura Plasters," 
"Peruna," "Oméga Oil," "St. Jacobs' Oil," "Ozomulsion," "Thialion," 
and a hundred others. In each of thèse the name stands for the com- 
position, which cannot be obtained under any other. There arc, how- 
ever, a large number of articles, not only in the drug but other trades, 
which, though known and sold by spécifie names under which they 
hâve been put forth, are not and cannot be covered by trade-marks, for 
the reason that, being descriptive, the law does not permit it such as 
"Homœopathic Spécifies" (Humphrey's Spécifie Homœopathic Medi- 
cine Co. V. Wenz [C. C] 14 Fed. 250); "Iron Bitters" (Brown Chem- 
ical Co. V. F. Stearns & Co. [C. C] 37 Fed. 360; Same v. Meyer, 139 
U. S. 540, II Sup. Ct. 625, 35 L. Ed. 247) ; "Cherry Pectoral" (Ayer v. 
Rushton, 7 Daly, 9) ; "Magic Headache Cure" (Gessler v. Grieb, 80 
Wis. 21, 48 N. W. 1098, 27 Am. St. Rep. 20); and "Compound Fluid 
Extract of Buchu" (Helmbold v. Helmbold Mfg. Co., 53 How. Prac. 
453). Closely allied to both thèse classes are those which assume a 
direct proprietary character, such as "Warner's Safe Cure," "Paine's 
Celery Compound," "Mrs. Winslow's Soothing Syrup," "Dr. Kilmer's 
Swamp Root," "Hoods' Sarsaparilla," and the like. AU of thèse, 
whether proprietary or patented, or capable or not of being covered 
by a trade-mark, by the advertising by which they are pushed and the 
labels and packages by which they are dressed out, pufïing their cura- 
tive qualities and giving directions for self médication, are put up and 
pressed upon the public in the style in vogue in what may be called the 
patent-medicine trade, and are the préparations which the statute, 
whatever form they assume, was intended to reach and tax. 

Now, manifestly, it is not the trade-mark that is taxed, where a 
trade-mark is used, but the médicinal préparation protected by it. 
Where, therefore, a trade-mark merely signifies the origin of the 
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préparation, and has no other purpose or connection wfth it, it cannot 
be said to protect it, nor, within the meaning of the law, can the medi- 
cine be said to be sold under it. It simply prevents one manufacturer 
from selling his goods as those of another, and so cutting into his 
trade. This is the exact situation hère. The plaintifïs' red cross 
trade-mark stamps the goods as theirs, and that is ail there is to it. 
It is no doubt true that a certain merit is claimed for them in mode of 
préparation and quality, but only, as has already been stated, because 
of the care exercised in selecting and compounding the ingrédients. 
This is a "pufif" of themselves as manufacturers, and not of the goods, 
which are left to stand as médical préparations solely on their own 
merits. This coincides with the view expressed by Judge McPherson 
in the unreported case of J. Ellwood Lee Company v. McClain,"' where 
he held that the trade-mark adopted by that company extended nierely 
to the package in which the medicated gauze there in question was put 
up, and not to the gauze itself, which any one could freely imitate. 
and which was not, therefore, to be regarded as a trade-mark pré- 
paration, within the meaning of the statute. I am aware that Judge 
Dallas in a case between the same parties (io6 Fed. 164) held that the 
J. Ellwood Lee Company plasters, similar to those in suit, as médical 
articles compounded according to certain private formulas, were sub- 
ject to a tax ; but he found as a fact that they were put up in style 
similar to proprietary medicines, and that they were advertised as hav- 
ing spécial claim to merit or advantage in mode of préparation, and 
some of them as remédies or spécifies for certain ailments. This, 
without more, brought them within the provisions of the statute ; and, 
while it may be that a somewhat différent idea of the law from that 
which is expressed above contributed to this resuit, it is to be noted 
that the case turned to a certain extent on the meaning of the word 
"compounded," and that the attention of the court does not seem to 
hâve been directed to the particular views now advanced. Be that, 
however, as it may, if there is any conflict, I feel compelled, with ail 
déférence, to adhère to my own construction of the law. 

It is said, however, that on some of the plaintifïs' packages the words 
"Patent Applied for" appear, and that the plaster within is at the same 
time described as a "Soothing Dressing," etc. Neither of thèse is 
sufficient, in my judgment, to distinguish thèse particular plasters 
from any of the rest. They do not hâve the style or character of patent 
medicines whatever may be so said of them, nor can they be regarded 
as "pufïed" like a proprietary medicine or nostrum by the bare sug- 
gestion that as a dressing they possess a soothing quality. The same 
is the case with regard to the "Perfect" mustard, and the so-called 
"Strengthening" plasters. The word "perfect" in this connection is 
shown by the évidence to mean nothing more than "prepared" or 
"ready for use," and to hâve been attached to this character of mus- 
tard plaster ever since it first made its appearance in the drug trade. 
The term "strengthening" is taken from the United States phar- 
macopœia, from whence the formula for it is derived, and is simply a 
descriptive name like "capsicum," "aconite," or "mercurial." The sug- 
gestion with regard to the blister plasters, that when the directions 

* No opinion flled. 
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are followed they never fail to act, whether întended as a çommenda- 
tion or a warning, is not worthy of account. And the belladonna 
plasters, which are adverlised as "touching the spot," of which some- 
thing was made at the argument, are not, as I understand it, the par- 
ticular belladonnas involved in this suit, and it is not necessary to con- 
sider, therefore, how far this would amount to a condemning puff. 

To the final objection that sonie of the plasters, such as the "capsi- 
cum," hâve the initiais "J. & J." imprinted in repeated squares or cir- 
cles on their back, from which it is argued that they are thereby with- 
drawn frora compétition, the.easy answer is, that this, like the "red 
cross," gives the plaintififs no monopoly in the character or composi- 
tion of the plasters, but only prohibits others from holding out similar 
goods as of their make. It stamps them as of the plaintiffs' manufac- 
ture, and that is ail. 

Being of the opinion, therefore, that the plaintifïs are entitled to re- 
cover, judgment is directed to be entered in their favor in the sum of 
$2,439.65, being the amount of internai revenue taxes improperly col- 
lected by^the défendant, with interest from March i, 1899, to this date. 

N0TB3. In Grommes v. Seeberger (C. C.) 41 Fed. 32, under the customs 
act of March, 1883, 22 Stet. 488, c. 121, "Pepsin BItters" were held dutiable 
by Judge Blodgett, as a proprletary article or préparation, being protected by 
a trade-mark. 

In Re Elsner (C. C.) 54 Fed. 671, Johann Hoff Malt Extract was also held 
dutiable as a proprletary medlcine under thè act of October 1, 1890, 26 Stat. 
567, c. 1244, by Coxe, J., but he was reversed, however, by the Court of 
Appeals, 8 C. C. A. 148, 59 Fed. 352. 

And nnder the war revenue act, Act June 13, 1898, 30 Stat. 456, c. 448, 
under discussion In the principal case, It was declded in United States v. 
Brewing Co. (C. C. A.) 121 Fed. 41, by the Court of Appeals of the Eighth 
Circuit, that a mlld form oî béer known as "J. D. EUer's Eochester Tonic," 
was taxable as a médicinal proprletary article. 

In United States v. Stubbs (D. C.) 91 Fed. 608, also under the war reve- 
nue act, It was held by Brown, J., contrary to the opinion expressed by 
Judge Dftllas In J. Ellwood Lee Co. v. McClaln <C. C.) 108 Fed. 164, that the 
Word "cômpounded" used in the act was to be understood in a pharmaceutical 
sensé; hence that drugs, chemlcally compoundéd so as to form a single though 
complex substance, were not within the act 
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(areult Court, E. D. Pennsylvania. May 25, 1903.) 

No. 13. 

Statutes— CoNSTiTUTioNALiTï— Act fÎELATiNa TO MoHK Than One Sub- 

JEOT^ 

Act Pa. Aprll 12, 1872 (P. L. 1872, p. 60), entitled "An act to regulate 
the exécution and transfer of notes given for patent rights," will not 
be heldïnvalld by a fédéral court, under the provision of the state Con- 
stitution that "no bW shall be passed containing more than one subject 
which shâll be clearly expressed in itâ titte" because the act ïn the body 
thereof iricludes "other negotiable Instruments" as well as notes, and 
provides that its violation 'shall constitute a misdemeanor, in the absence 
of any adjudication by the state courts so holding durlng the 30 years the 
act hàs been in force, and in view of the construction placed upon such 
constitutional provision by the Suprême Court of the state. 
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3. Co^sTiTUTroS-Ai. tiAW— Vawditt oï Statb Statote— Beottlating Assign- 
MENT op Patents. 

The monopoly granted by a patent Is a property right created undt>r 
me Constitution and laws of the United States, and by those laws made 
assignable, and therefore a state law whlch preseribes that negotlable 
instruments in the ordinary form shall not be glven or accepted for an 
asslgnment of the patent itself is unconstltutional, as obstructive of the 
exercise of a right vested by fédéral law. 

Action at Law. 

R. C. Dale, for plaintiff. 

Burr, Brown & Lloyd, for défendant. 

DALLAS, Circuit Judge. This case has been tried by the court, 
without the intervention of a jury, under section 649 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 525]. 

Findings of the Court upon the Facts. 

The plaintifï adduced in évidence a promissory note dated December 
12, 1901, for $20,000, payable June 10, 1902, at 817 Drexel building, 
Philadelphia, signed, "American AlkaH Company, A. K. Brown, Prési- 
dent, Clayton E. Platt, Treasurer." This note was payable to the 
order of the American Alkali Company, and was indorsed by the 
ame officers of that company who had signed it. It was protested 
upon June 10, 1902. The plaintifï also adduced in évidence a like note 
for $30,000, bearing the same date and payable at the same time 
as the note above mentioned, and in like manner executed, indorsed, 
and protested. By this proof the plaintifï established a prima facie 
right to recover the amount of said notes, with interest and costs of 
protests. This is not questioned; and, as respects the défense, it is 
said in the defendant's brief that "the plaintifï's requests for findings 
of fact cover the material facts in the case, and défendant concèdes 
them ail," with two "qualifications," which, as they do not challenge 
the correctness of the statements of fact to which they relate, but 
merely présent the claims of the défendants as to their efïect, need 
not be at this point considered. I accordingly find the following facts : 

(1) The American Alkali Company is a corporation organized under the 
laws of the state of New Jersey, and has its principal office in the clty of 
Camden, N. J. It also maintains an office in the Drexel building, in the city 
of Philadelphia. 

(2) By agreement In writing dated May 6, 1899, the American Alkali Com- 
pany agreed to purchase from the Commercial Development Corporation, 
Limited, organized under the laws of Great Britaln, letters patent of the 
United States Nos. 608,300 and 501,783, dated respectively August 2, 1898, 
and July 18, 1893; and also letters patent of Canada No. 61,368, and to pay 
in considération for the asslgnment therefor 479,960 shares of the common 
stock of the American Alkali Company, full pald and nonassessable, and 
$1,000,000, payable as foUows: One accepted bill, at not to exceed ISO days, 
for $100,000; a note or notes, made by the company to its own order and 
indorsed by the company, and at not later than June Ist, and for $500,000; 
and four accepted drafts, at not to exceed 12 months, for $100,000 each. 

(3) Among the accepted drafts thus glven was one for $100,000, dated May 
18, 1899, payable 12 months after date. When this matured, $50,000 in cash 
was paid on account and two new drafts were glven, one for $32,000 and 
another for $20,000. Thèse matured in May, 1901, and were renewed by two 
drafts of like amount, which were the drafts hypothecated by the Com-mer- 
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cial Development Company to the plaintîfl on November 5, 1901. Thèse were 
net paid at maturlty, but were renewed by the drafts In suit, ■whlch bear 
date December 12, 1901, and matured JUnè 10, 1902. 

(4) The contract of May 6, 1899, was executed at the office of the Amer- 
ican Alkall Company in Killadelphla, and the drafts and notes were there 
executed. In the negotlatlons the Commercial Development Corporation, Ijm- 
ited, was represented by A. R. Harvey, Its attorney In fact, and a managing 
director speelally authorlzed to act in the premises. Authority for the exé- 
cution of the contract and the issue of the drafts referred to therein was 
given at a meeting of the stockholders of the American Alkall Company held 
May 5, 1899, at its office in Oamden, N. J. 

(5) About the Ist of November, 1901, Thomas Pegram, reslding in Llver- 
pool, England, was requested to make a loan to the Commercial Develop- 
ment Corporation, Limited, of £10,000. The application was made through 
a soliciter, Mr. Alderman Fred Smith, senior partner of the flrm of Grâce, 
Smith & Hood, and a magistrate of Liverpool. The statement was made 
that the loan of £10,000 was but for a short tlme, and that as collatéral Mr. 
Pegram should reçoive the rights of the Commercial Development Company 
under a contract with a flrm named Perrins, Limited, any funds coming to 
the Commercial Development Company from the flotatlon of certain Spanlsh 
tin mines, and the American Alkall bills for $52,000. After a negotiation 
lasting a few days, on November 5, 1901, the plaintifî loaned the Commercial 
Development Corporation, Limited, £10,000, giving them bis check for that 
amount on Lloyd's Bank, Limited, of Liverpool, which check was forthwith 
presented and paid in due course. To secure the loan the Commercial De- 
velopment Company, Limited, executed a writing under date of November 
5, 1901, recitlng that in considération of the sum of £10,000 pald them they 
hypothecated in favor of Pegram (1) the sum of $52,000, payable in respect 
of the two bills of exchange dated the 15th April, 1901, for $32,000 and $20,- 
000, respectively, payable to the order of the American Alkali Company and 
tndorsed by It, and (2) the moneys payable "to us in respect of the flotatlon 
of the Spanish Tin Mining Company," and undertaking to pay the said sum 
of $52,000 and the said moneys payable In respect of the flotatlon of the said 
Spanlsh Tin Mining Company immediately upon recelpt of the same to the 
extent of £10,500. At the date of this transaction the Alkali bills of ex- 
change above mentloned were in the possession of Messrs. Chapman & Co., 
bankers, of New York, for the account of the Commercial Development Com- 
pany. On December 10, 1901, $2,000 was paid on account thereof by the 
American Alkall Company to Messrs. Chapman & Co., and the notes In suit 
were glven for the balance of $50,000. Mr. Pegram received no part of the 
$2,000 which Was paid by Chapman & Co. to the Commercial Development 
Company. Subsequently, upon hearing of thèse facts, the plaIntifC took the 
notes in suit out of the hands of Chapman & Co., and placed them In the 
hands of the Canadian Bank of Commerce, to be held for his own account. 
In making the loan to the Commercial Development Company, the plaintifC 
had no notice or information that the considération for the American Alkali 
bills was the assignment of the letters patent above mentloned. The loan 
was made in good faith, and wlth nothlng to impair the plaintifiE's rights as 
a purchaser for value wlthout notice. 

(6) Under date of December 6, 1901, A. R. Harvey executed a writing in 
favor of the plalntifiC, in words followlng: "In considération of your not re- 
quiring paymeht forthwith of the sum of £10,500 due to you from the Com- 
mercial Development Corporation, Limited, I hereby guarantee the payment 
by them to you of the said sum of £10,500 on the flfth day of January, 1902." 
On January 9, 1902, a further writing, as follows: "In considération of your 
not requlring payment forthwith of the sum of £10,500 due from the Com- 
mercial Development Corporation, Limited, to you I hereby consent to your 
extending the tlme for payment of the said sum and to the corporation giv- 
ing you further securlty for the same." And on Aprll 29, 1902, a further 
writing, as follows: "In considération of your extending the tlme for pay- 
ment by the Commercial Development Corporation, Limited, of the sum of 
£11,000 to the 7th proxlmo I hereby guarantee the payment by them to you 
of the said sum of £11,000 on the 7th proxlmo but this guarantee is not to 
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be enforced before the 12th day of June next." And on April 30, 1902, Ruth 
Ij. Harvey, the wife of A. R. Harvey, executed writings in words follow- 
ing: "In considération of your extending ttie time for payment by the 
Commercial Development Corporation Limited of the sum of £11,000 to tbe 
7th proximo I hereby charge ail my interest In 'Kamleh' (exclusive of the 
charge of £4,500 already upon it) and also the furnlture and flxtures vipon 
whieh there Is no charge I also undertake that no charge will be made upon 
'Ramleh' or upon the said furnlture and flxtures and that I vvill not remove 
or disturb anything at Ramleh between the présent date and the 12th day 
of June next." "In considération of your extendlng the time for payment 
by the Commercial Development Corporation Limited of the sum of £11,000 
to the 7th May 1902 I hereby guarantee the payment by them to you of the 
said sum of £10,750 on the 7th May 1902 but thls guarantee is not to be 
enforced before the 12th day of June 1902." 

(7) In June, 1902, the Commercial Development Company was placed in 
the hands of a recelver and liquldator, and out of that receivership the 
plaintlfE reallzed £90 on account of the Indebtedness. As agalnst the amount 
thus reallzed he pald out. In sundry expenses connected wlth the receiver- 
ship and keeping the corporation in life, £400. In September, 1902, the plain- 
tiff recelved the check of Mrs. Ruth L. Harvey for £6,000 on account of 
her guaranty. In part, at least, this represented the proceeds of the sale 
of certain Chloride shares vehich the plaintiff had obtained from W. W. Glbbs 
on account of an obligation of W. W. Glbbs to A. E. Harvey which had 
come into the plaintlfC's possession in the course of the dealings. To what 
extent this check for £6,000 In fact represents moneys of Kuth L. Harvey. 
and to what extent moneys of A. R. Harvey, the plaintiff was unable to state. 
Other than the moneys herein stated, the plaintiff bas received nothing ou 
account of the loan made by hlm to the Commercial Development Company 
on November 5, 1901, eitber by way of payment or in realizatlon of any 
of the coUaterals. 

(8) The plaintiff estimâtes hls expenses In comlng to America for the 
enforcement of his claim at $1,500. 

Opinion. 

The défendant admits that the plaintiff is entitled to recover the 
balance now due to him by the Commercial Development Company, 
Limited, on account of his loan of £io,ooo to that company made No- 
vember 5, 1901 ; but insists that the plaintifiE's claim to recover the 
full amount of the notes sued on cannot be sustained, because neither 
they nor any of the preceding drafts of which they constitute renewals 
had the words "given for a patent right" written or printed on their 
face, although the original draft of the séries was in fact part of the 
considération for a purchase of patent rights. This insistence rests 
upon a statute of Pennsylvania, as foUows: 

"An act to regulate the exécution and transfer of notes given for patent 
rights. 

"Section 1. Be it enacted by the Senate and House of Représentatives of 
the Oommonwealth of Pennsylvania in General Assembly met, and it is here- 
by enacted by the authority of the same, that whenever any promissory 
note or other negotiable instrument shall be given, considération for whlcii 
shall consist in v?hole or In part of the rlght to make, use, or vend any pat- 
ent Invention or inventions, claimed to be patented, the words, 'given for 
a patent rlght,' shall be prominently and legibly written or printed on the 
face of such note or instrument, above the signature thereto; and such note 
or instrument, in the hands of any purchaser or holder shall be subject to 
the same défenses as In the hands of the original owner or holder. 

"Sec. 2. If any person shall take, sell, or transfer any promissory note or 
other negotiable Instrument, not having tbe words 'given for a patent right,' 
written or printed legibly and prominently on the face of such note or in- 
strument above the signature thereto, knowlng the considération of such 
note or Instrument to consist In whole or in part of the right to make, use, 
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or vend any patent invention or Inventions claimed to be patented, every 
sueh person or persons shall be deemed guilty of a misdemeanor, and upoii 
conviction thereof, shall be flned in any sum not exceeding $500, or imprls- 
oned in the county jail not exceeding sixty days, or both, in the discretiou 
of the court. 

"Sec. 3. Ail acts or parts of acts Ineonsistent herewith are hereby re- 
pealed." P. L. 1872, pp. 60, 61. 

The plaintiff contends that this act is invalid under the clause of 
the Constitution of Pennsylvania (article 3, § 3) which directs that 
"no bill shall be passed containing more than one subject, which shall 
be clearly expressed in its title," because, though "notes" only are 
specified in its title, "other negotiable instruments" are included in 
the body of the act, and its second section provides that its violation 
shall constitute a misdemeanor, punishable by fine or imprisonment, 
or both. I hâve not been convinced that this contention should be 
accepted. I think that, unless it clearly appear that a statute of a 
State contravenes its fondamental law, a court of the United States 
should not, upon that ground, impugn its validity; and this is espe- 
cially true as respects the statute now in question, for, though it has 
been in existence for more than 30 }'ears, no Pennsylvania tribunal 
has ever supposed that it infringed the Constitution of that state, 
while in Shires v. Com., 120 Pa. 373, 14 Atl. 251, it was declared 
that it did not. It is true that in that case the point does not appear 
to hâve been discussed, but, in my opinion, what was there said ac- 
cords with the judgments of the same court in other cases in which 
the meaning and effect of this constitutional provision were fully con- 
sidered. Com. v. Green, 58 Pa. 226; Yeager v. Weaver, 64 Pa. 
425; Dorsey's App., 72 Pa. 192; Allegheny Co. Home's Case, j"] 
Pa. "jj ; In re Road in Borough of Phœnixville, 109 Pa. 44 ; Rogers 
v. Imp. Co., 109 Pa. 109, I Atl. 344; Philadelphia v. Market Co., 
161 Pa. 522, 29 Atl. 286; Payne v. School Dist., 168 Pa. 386, 31 
Atl. 1072; Dewhurst v. Allegheny, 95 Pa. 437; Wynkoop v. Cooch, 
89 Pa. 450. And see, also, O'Leary v. Cook, 28 111. 534; Missouri 
v. Matthews, 44 Mo. 523; Williams v. State, 48 Ind. 306; Conti- 
nental Imp. Co. V. Phelps, 47 Mich. 299, 11 N. W. 167. 

Plaintiiï's counsel has submitted the proposition that "the act of 
April 12, 1872, entitled 'An act to regulate the exécution and transfer 
of notes given for patent rights,' is unconstitutional, because it is in 
dérogation of the rights of holders of letters patent issued by the 
United States to freely sell the same and take payment therefor in 
negotiable paper, and is an unjust and unauthorized discrimination 
against them, iniposing a restriction upon them not imposed upon 
vendors of other property." The décisions of the state courts are 
not harmonious upon the subject of this proposition, but those of 
the fédéral courts seem clearly to support it. In Woollen v. Banker, 
2 Flip. 33, Fed. Cas. No. 18,030, Mr. Justice Swayne, at circuit, held 
a similar statute of the state of Ohio to be unconstitutional, and that 
décision cannot be said to hâve been overruled in Patterson v. Ken- 
tucky, 97 U. S. 501, 24 Iv. Ed. 11 15. Although Mr. Justice Swayne 
appears to hâve concurred in the judgment in the latter case, no réf- 
érence was there made to his ruling of the immediately preceding 
year in Woollen v. Banker, and in fact the two cases are not conflict- 
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ing. Patterson v. Kentucky concerned only "the right of property 
in the physical substance, which is the fruit of the discovery," and 
it was with respect to this "physical substance" that it was held that 
enforcement of the state statute interfered with no right conferred 
by the letters patent, and this upon the ground that "it is not to 
be supposed that Congress intended to authorize or regulate the sale, 
within a state, of tangible personal property which that state déclares 
to be unfît and unsafe for use." The significance of the distinction 
hère indicated is apparent. A patent secures to the patentée the right 
to debar others from making the thing patented, but it does not con- 
fer upon him the right to make it. That he could do (though not 
exclusively) without a patent. Consequently, his right of property 
in the patented article, when made, is not founded on government 
grant, and may as legitimately be subjected to state législation as 
any other tangtble property. But the monopoly which a patent does 
grant is a property right created under the Constitution and laws 
of the United States, and by those laws made assignable ; and there- 
fore a state law which prescribes that negotiable instruments, in the 
ordinary form, shall not be given or accepted for an assignment of 
the patent itself, is as plainly obstructive of the exercise of a right 
vested by fédéral law as would be the inhibition of payment in the 
current funds upon the sale of a patent for cash. 

The limited scope of the judgment in Patterson v. Kentucky was 
pointed out by the Circuit Court for the District of Indiana in the 
case of Castle v. Hutchinson (C. C.) 25 Fed. 394, in which a state 
statute like that now in question was held to be clearly unconstitu- 
tional ; and, in Reeves v. Corning (C. C.) 51 Fed. 787, while the par- 
ticular act there involved was upheld, it was said that the décision 
in Castle v. Hutchinson "may well be supported on the ground of an 
unjust and unauthorized discrimination. It singles out notes given 
for patent rights from the common mass of such property, and re- 
quires them, to be valid, to show on their face the nature of their 
considération. Such discrimination would seem to render the sec- 
ond section of the statute unconstitutional. If the section had re- 
quired ail notes to exhibit on their face the considération for which 
they were given, a very difïerent question would hâve been pre- 
sented. In my opinion the case of Castle v. Hutchinson is correctly 
decided ; but it by no means is décisive of the question under con- 
sidération." I think that in view of thèse cases this court should 
décline to give efïect to the Pennsylvania act of April 12, 1872, until 
its validity shall hâve been established by a tribunal whose adjudica- 
tions are authoritative, and accordingly the défense founded upon that 
act is overruled. 

It results from what has been said that the plaintiiï is entitled to 
judgment for the full amount of the notes sued on, with interest 
thereon at the rate of 6 per cent, per annum, subject to any déduc- 
tions which, under the évidence, independently of the Pennsylvania 
statute, should be allowed. But what such déductions, if any, should 
be, I am not now prepared to décide, and therefore the entry of judg- 
ment will be postponed until Thursday, May 28, 1903, at 10 o'clock 
a. m., when counsel will be further heard upon that subject. 
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THE DAVIDSON. 

(District Court, D. Rhode laland. May 13, 1903.) 

No. 1,091. 

1. WhABYES— RiGHT TO WhARPAGE— OVBKLAPPING VesSBI,. 

The owner of a wharf extending to the harbor Une In navigable waters 
has not an excIusiTe right to the occupation at ail times of the berth 
in front of his wharf, but hls right is subject to that of the public to 
make reasonable use of such waters, and no claim for wharfage arises 
In hls favor agalnst a vessel because whlle lying In the public waters 
dlscharglng at an adjoining wharf she partlally overlaps hls own, at a 
time when he had no actual use for the space so occupied. 

In Admiralty. Suit in rem for wharfage. 

James Tillinghast and Wm. R. Tillinghast, for libelant. 

Van Slyck & Mumfdrd and Charles C. Mumford, for claimant. 

BROWN, District Judge. This libel is for wharfage. I am not 
satisfied that the Davidson made fast to, or made any use of, the libel- 
ant's wharf. The single question therefore is, can the libelant collect 
wharfage because, while the barge was unloading a cargo of coal at an 
adjoining wharf, the stern of the barge overlapped his wharf? The 
wharf is built eut to the harbor line. Private ownership ceases at this 
line, and the waters of the Providence river are a public highway. 
Chase v. American Steamboat Co., lo R. I. 79; Clark v. Peckham, 10 
R. I. 35, 14 Am. Rep. 654. Counsel for the Davidson contend that 
the barge merely occupied a portion of a public highway upon which 
the wharf abuts, and argue that the case is analogous to the use of a 
public highway in a city, on which the public hâve a right to pass and 
repass, and on any portion of which any person has a right to stop 
temporarily, though it be upon a portion upon which private premises 
abut, and that such temporary stopping cannot be construed to give 
to the abutting owner any claim for compensation for the use and oc- 
cupation of the highway. 

In The Hercules (D. C.) 28 Fed. 475, it was said : 

"Such use would clearly not give rise to a claim for wharfage by the gên- 
erai maritime law, which requires that the vessel shall make use of the 
wharf for the purpose of loadlng or unloading goods or passengers in order 
to be subject to that lien. Ex parte Easton, 95 TJ. S. 68 [24 D. Ed. 373]; The 
Gem, 1 Brown's Adm. 37 [Fed. Cas. No. 5,303]." 

Counsel for the libelant point out the fact that the question decided 
by the court in this case was that of liability for wharfage under a 
Michigan statute, and questions the dictum as to the gênerai maritime 
law, saying that neither of the authorities cited involved any question 
of overiapping. In Ex parte Easton, 95 U. S. 76, 24 L. Ed. 373, it was 
said: 

"From an early period wharf owners hâve been allowed to exact from ships 
and vessels using a berth at their wharves a reasonable compensation for 
the use of the same, and a ship or vessel enjoying such a privilège has al- 
ways been accustomed to pay to the proprietor of the wharf a reasonable 
compensation for the use of the berth." 

The utmost that can be said in support of the libel is that a portion 
of the barge's berth was immediately in front of the libelant's wharf, 
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and that she would hâve been an obstruction to the use of the libel- 
ant's wharf had there been occasion for its use. The libelant's testi- 
mony shows, however, that at the time when the Davidson lay across 
his wharf he had no apphcations for its use, and^ did not himself re- 
quire its immédiate use. The language of the' court in Ex parte 
Easton would seem hardly definite enough to support the proposition 
that there must be an actual loading or unloading of goods or pas- 
sengers in order to give rise to a lien for wharfage. The Gem, i 
Brown's Adm. 37 [Fed. Cas. No. 5,303], however, says of wharfage: 

"Strictly speaking, it is money due, or money actually paid, for the privi- 
lège pf landing goods upon or loading a vessel while moored from a wharf. 
The occupation, by anchorage or otherwise, of a navigable river open to ail, 
in the vlclnage of a wharf, Implles no contract of wharfage, because It Is no 
use of the wharf for elther the landing or the réception of passengers or 
merchandise." 

As the occupation of a berth at a wharf may be useful to a vessel 
for other purposes than loading or unloading goods or passengers, it 
is quite probable that the right to a hen does not dépend solely upon 
the question whether goods or passengers were loaded or unloaded. 
The wharf owner, as an abutting proprietor, like the owner of land 
abutting on a land highway, has an easement of ingress and egress. 
He is entitled to damages for actual and unreasonable obstruction of 
his spécial rights as an abutter. On the other hand, the wharf owner 
has not, I think, an exclusive right to the occupation at ail times of 
the berth in front of his wharf, and, if the public use of the river so 
required, could probably be compelled to move vessels from his own 
wharf after a reasonable time for the discharge of the cargoes, in order 
to leave the space clear for the passage and ordinary maneuvering of 
other vessels. Whether a vessel which actually occupied a berth in 
front of a wharf at a time when the same berth was needed for other 
vessels, in the course of the wharf owner's usual business, would bc 
subject to a lien upon an implied contract for wharfage, is a question 
not presented or involved in the présent case. The question is wheth- 
er the occupation of public waters at a time when the wharf owner has 
no actual use for the berth in front of his wharf gives him any right to 
wharfage. I fail to see upon what exact ground the wharf owner's 
claim can be supported. The vessel has not used his property, has not 
prevented the use of his property, has not appropriated to itself what, 
but for its appropriation, would hâve been valuable to the wharf 
owner. 

The libelant contends that every vessel, for the proper conduct of its 
business, requires a berth to lie in at least equal to her length, and that 
there is no reason why she should not pay for what is thus of suprême 
importance to her. There is every reason, however, why she should 
not be called upon to pay a private individual for the occupation of a 
public highway which is not his property, when that occupation takes 
from him nothing, and does not interfère with his actual use of his 
wharf. 

The libelant contends that the object of a wharf for use in naviga- 
tion is to give the owner a right of accès s to the navigable waters at 
ail times, and that this right of access should not be impaired even to 
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the èxtent of permîtting another to use the water in front oî the wharf 
at the risk of interfering to prevent even a possible use of such wharf 
by the owner or his lessees. In support of the proposition that the risk 
of interférence with a possible use is a basis for a money claim, the li- 
belant cites The William H. Brinsfîeld (D. C.) 39 Fed. 215. In this 
case the dock was one constructed by private individual enterprise. 
The riparian owner of partially submerged land, by digging eut a 
canal and building up its sides, had constructed a basin. The court 
says: 

"It Is the case of a riparian owner -who bas eut a canal into hls own laud 
so as to allow vessels to go to hls own property fronting on it, and then lias 
disposed of portions of the land to différent persons." Also: "But it does 
not seem to me the analogy between the use of the waterway of this private 
basin and the use of a street Is very close. The very purpose of the basiu 
is that vessels may lie in it for the private owners of the wharves abutting 
on it," etc. Also: "In the absence of law or lawful custom, as to owners 
upon a water whlch is not so much a public navigable highway as It is a 
private basin, it seems to me the only légal rlght is that of unobstrueted 
access each to his own wharf." 

The court also said : . 

"It is not tnie of this dock that it is a, public highway in the same broad 
sensé that It Is true of the river Thames at London. The owner of the sur- 
roundiûg land constructed the dock, and, if ail the présent owners agreed, I 
hâve no doubt they conld lawfuUy flll it up and make it fast land." 

The fact that the vessel was occupying a berth in an artificial basin 
constructed by the landowners at their own expense was a controlling' 
considération in this case, and deprives it of value as an authority in 
the présent case of a wharf owner who abuts upon the natural channel 
of a much-used river. The court also said : 

"It is urged that by the use and occupation, such as It was, the libelant 
suffiered no loss, as he had not at the time any vessel he desired to bring to 
his own wharf, and the schooner would bave been removed to make way for 
any vessel which was intended for libelant's wharf. The proof, however, 
with regard to fréquent previous occurrences, shows that the rlght to bave 
an obstruction removed upon reguest was not the équivalent of having libel- 
ant's premises unobstrueted. There Is testlmony that the présence of an 
overlapping vessel bas a tendeney to deter others from comlng to a wharf, 
and that the annoyance of belng constantly obllged to make requests, and 
await the removal of overlapping vessels, bas been found to drive away ten- 
ants and others who would make use of libelant's wharf to his profit." 

In the présent case there is no testimony of this character. I faiî 
to see, however, any ground for holding that this wharf owner, or any 
other wharf owner, on the public waters of the Providence river, has a 
theoretical right of unobstrueted access to his own wharf at each and 
every moment of the day, any more than an abutter on a land highway 
has such a theoretical right. 

The spécial rights of an abutter are subject to the ordinary and rea- 
sonable use of the highway by the public. This use in crowded cities 
may be such as frequently to delay ingress and egress to and from 
private premises. The public has not only rights of passage, but of 
temporary stopping with vehicles for the delivery of goods and other 
necessary purposes. The reasonableness of the use will dépend upon 
varions considérations ; but the public use, if reasonable and necessary, 
is rto violation of the abufter's spécial rights, even though access to his- 
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premises îs impeded. Though the uses of a waterwa}» diflfer from the 
uses of a landway, the same gênerai principles are applicable to an 
abutter on a waterway as are applicable to an abutter on a land high- 
way. Appendant to wharf property abutting on the harbor Une of 
the Providence river at the place in question are rights of ingress, of 
occupation of a berth at the wharf, and of egress, for the owner's or- 
dinary and reasonable uses of the wharf property. Thèse rights are. 
however, subject to the public right to the use of the river. 

There is neither authority nor reason to support the libelant's con- 
tention that appendant to wharf property is a theoretical right of unin- 
terrupted and immédiate access at ail times. There is no such right, 
and therefore the libelant's argument, that the risk of interférence with 
such a right is a suffîcient basis for the allowance of wharfage, falls. 

Counsel hâve not brought to my attention any statutes of the state 
bearing directly upon this question, nor has there been presented any 
sufficient évidence of a custom as to overlapping of vessels. In the 
city charter of the City of Providence (section 9, cl. i) thé city 
council was given power to make "laws, ordinances, and régulations 
for the government of said city relative to * * * landing places, 
wharves, the anchoring and mooring of vessels, and to injuries and en- 
croachments upon the river and harbor" ; also power to elect a harbor 
master to perform such duties as may be prescribed by the city coun- 
cil. In the ordinances of the city of Providence (Revision 1899, p. 44) 
the duties of the harbor master are prescribed. He has power to pre- 
scribe régulations and give directions regarding the anchorage station, 
management, and control of ail vessels within the harbor of Provi- 
dence. Section 7 is as foUows : 

"The harbor master may remove, from time to time, any vessel not em- 
ployed In receiving or dlscharging cargo, so as to make room for others re- 
quiring to be accommodated, and shall be the sole judge of the fact of any 
veasel's belng fairly and legitlmately engaged in the receiving or discharging 
of cargo. He may also détermine the extent, time, and manner of accom- 
modation respeetlng the stations of vessels, which should be extended by 
the owners or masters thereof to each other, and to requlre such accommo- 
dation to be extended." 

There is also provided by section 11 a fine for the refusai of masters 
or persons in charge of vessels to obey the directions of the harbor 
master in matters within his authority. An appeal to the harbor master 
seems to hâve been for many years the practical way of disposing of 
ordinary disputes, and there are appropriate remédies in the state 
courts for the prévention of unnecessary and unreasonable obstruc- 
tions to the use of wharf property, and for the recovery of damages 
for actual violations of right. 

The impairment of the value of wharf property because of overlap- 
ping, and because of the inconvenience of making requests for the re- 
moval of overlapping vessels and of the delay in awaiting their remov- 
al, is a considération which may be entirely fanciful or substantial, ac- 
cording to circumstances. Applied to some of our wharves, it would 
by highly Imaginative ; to others, it would be more or less substan- 
tial. It is, however, altogether too uncertain a basis for the establish- 
ment of an arbitrary rule that the occupation of a berth in public wa- 
122 F.— 64 
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ters, immediately in front of a privaté wharf, gives an invariable right 
to wharfage. 

When the commerce of a port is such that every wharf front is in 
practically constant demand for use, it may be wise for the législature 
to settle disputes, and to provide that the occupation of a berth in 
front of a private wharf, so as to obstruct access thereto, shall give 
the right to wharfage, though the vessel is not loading or unloading 
at the wharf or made fast thereto. Such législation has been had in 
other States, and is, perhaps, an indication of the nonexistence of the 
right to wharfage, under such circumstances, without express législa- 
tion. In less-frequented ports there would seem to be no sufficient 
reason foir such a rule. If it is the fact that the overlapping of a vessel 
does not usually injure the wharf owner, or deprive him of any actual 
use of his wharf, then there is no reason for a charge for wharfage 
based upon a novel and impractical theory of a right to unobstructed 
access at ail hours of the day. 

Evidence has been ofïered that in a few instances adjoining wharf 
owners hâve agreed upon moderate sums as compensation for a li- 
cense for continuons overlapping. On the other hand, there is évi- 
dence that there hâve been many instances of overlapping for which no 
compensation has been demanded. There is no évidence sufficient 
to establish a custom of the port. The broad proposition that a 
claim for wharfage arises whenever any vessel so overlaps a wharf 
that her berth, though in public waters, is wholly or partly in front 
of the wharf, so that she would be a total or partial obstruction to 
its use if its use were required, cannot be accepted. To adopt 
such an arbitrary rule would be to enlarge the law, to encourage un- 
reasonable demands for petty sums, and to create unnecessary annoy- 
ances to masters of vessels and unnecessary burdens upon commerce. 

The évidence as to the value of a berth at the libelant's wharf 
need not be considered in détail. The demand for wharfage at the 
rate of $25 per day was clearly excessive and unreasonable, and was 
apparently intended rather as an assertion of right than as an estimate 
of a fair price for a berth at libelant's wharf. 

The libelant has failed to make out the existence of a right to collect 
wharfage from the Davidson by reason of her occupation of a berth 
partly in front of his wharf, but in the public waters. 

The libel will be dismissed. 



ROBINSON V. liEB. 

(Circuit Court, D. Soutli Oarollna. May 2, 1903.) 

Amicus CoRiiB— Right to Appear— Question of Gbnebal Intbbest. 

In an action involving tbe valldity of the revenue bond scrip issued 
by the state of South Oarollna, to the amount of $1,800,000, under Act 
March 2, 1872 (Laws 1871-72, p. 80), and the question whether the state 
can be compelled to receive such scrlp in payment of taxes, other citi- 
zens and taxpayèrs of the state ha.ve such an Interest that they may 
properly be permitted to intervene and be heard through an attorney 
appearing as amicus curise. 
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8. DisMissAL— CoLLUsrvE Suit. 

An action in a fédéral court to recover real estate by a purchaser at 
tax sale who bas obtained a deed purporting to convey the légal title 
will not be dlsmlssed as coUusive merely because the owner of the 
property tendered state scrip In payment of the taxes, and on its refusai 
permltted the property to go to sale for the purpose of obtaining a judi- 
clal détermination of the question of the validity of the scrip, where any 
agreement between the parties to coUusively confer jurisdiction on the 
court is denied. 

Action at I^aw. Intervention by amicus curiae. 

D. W. Robinson, for plaintiff. 
Wm. H. Lyles, for défendant. 
Wm. Elliott, Jr., for amicus curise. 

SIMONTON, Circuit Judge. The plaintifï, H. S. Robinson, a citi- 
zen and résident of North Carolina, brouglit his action against T. B. 
Lee, Jr., a citizen and résident of Soutli Carolina, for tlie recovery of 
a tract of land in Fairfield county, in the last-named state, of which he 
claims to be the owner. The action was tried before the court and a 
jury at the November term of this court, 1901. The court desired évi- 
dence as to the value of the land in dispute,- and, évidence having been 
ofifered and submitted to the jury, they found the value to be $2,000. 
Thereupon the complaint was dismissed for want of jurisdiction. 
Thereupon counsel moved for a new trial on the ground of surprise. 
The answer of défendant had admitted the allégation of the complaint 
as to the value of the land being over $2,000. The inquiry as to this 
fact was instituted by the court. A new trial was allowed. The case 
came up for a second trial, trial by jury was waived, and the issues were 
submitted to the court. 

The plaintifï holds under a tax title, the land in question having been 
sold for default in payment of the taxes. The landowner had tendered 
payment of the taxes, but included in it, to make the aggregate, certain 
Blue Ridge bond scrip, which tender was refused. Pending the cause, 
A. C. Buchanan, Thomas W. Ruth, WilHam R. Doty, Andrew B. 
Cathcart, and Thomas W. Trailer, citizens and taxpayers of Fairfield 
county, by their attorney, appeared and asked that he hâve leave to 
file such brief and submit such argument as may appear essential to a 
full and complète présentation of the questions involved herein as the 
same aflfects their interest. The revenue bond scrip has been declared 
not receivable for taxes, and in this point of view the interest of thèse 
parties appears. 

The intervention of an amicus curise has frequently been allowed. 
Instances are quoted by counsel for the petitioners found in the Am. 
& Eng. Enc. of Law (2d Ed.), under title "Amicus Curije," and in 
Enc. of PI. & Pr. Vol. 2, p. 758, titled "Arguments of Counsel," § 16. 
The question of the validity of the Blue Ridge bond scrip aiïects every 
taxpayer in the state. If this scrip be receivable for taxes, the debt of 
the state will be largely increased and the burden of taxation will be 
also increased. Although this suit would hâve an immédiate efïect 
only on the parties in the case, still it may décide the gênerai question, 
and so anticipate a final décision. The affidavits and arguments of the 
amicus curise hâve been admitted and hâve received careful attention. 
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Aside from the merits of the case, two objections are suggested by 
the amicus curise. One is that this is a collusive suit ; the other is 
that the matter in controversy does not equal $2,000. 

With regard to the charge that this is a collusive suit, W. H. Lyles, 
Esq., attorney for the défendant, has filed an afifidavit categorically 
denying the charge. He allèges that he has but very slight acquaint- 
ance with the plaintifif, and dénies positively any collusion with 
him. Mr. Lyles is a prominent member of the bar of high character, 
and his statement, whether under oath or not, is entitled to the highest 
crédit. It may be, it no doubt is true, that Mr. Lyles has sought, at 
least had embraced this occasion, to test the validity of the Blue Ridge 
bond scrip, of which he is a holder. But if the controversy be a real 
one, as he swears that it is, this is not in any légal sensé a fraud for 
him to form a purpose and perhaps to tender the scrip in payment of 
his taxes, in order that there might be a judicial détermination of the 
question of its validity. Tindal v. Wesley, 167 U. S. 209, 17 Sup. Ct. 
770, 42 L. Ed. 137. It is true that, if it were made to appear that the 
suit was collusively brought for the purpose of conferring jurisdiction 
on this court, it would be dismissed by the court suo motu. William 
v. Nottawa, 104 U. S. 209, 26 L. Ed. 719. But in this case it appears 
that the land in dispute was forfeited for taxes, was sold in consé- 
quence thereof, was purchased by the plaintiff, who claims the kgal 
title without the connivance of the taxpayer, and that the purchaser 
now seeks to enforce his purchase. Under Manufacturing Co. v. 
Bradley, 105 U. S. 180, 26 L. Ed. 1034, the action could be maintained, 
even if the purchase had been made under an understanding with the 
taxpayer, provided that the plaintifï had obtained the légal title. 

The most formidable objection is as to the value of the matter in dis- 
pute — the price of the land. The amicus curiae has furnished a number 
of affidavits showing that a tract of land called the "Rice Tract" is 
worth very much less than $2,000, being under the impression evidently 
that the Rice tract is the land in dispute. Plaintifï and défendant, 
however, hâve both fïled affidavits showing the opinion of persons as 
to the value of the tract of land mentioned in the pleadings, which is 
not the Rice tract, but another tract. Thèse afifidavits contain an esti- 
mate of a number of persons as to the value of the land, and in their 
estimate it greatly exceeds $2,000. The affidavits aiso show that the 
rental value of the land is at least $300 to $500 per annum. 

Considering ail the circumstances of the case, it appears that the suit 
can be maintained in this court. 



EOBINSON V. LEBJ. 

(Circuit Court, D. South Carolina. May 2, 1903.) 

1. States— Emission dp Bills dp Ckudit— South Cakohna Revenue Bokd 

BCRIP. 

The revenue bond scrip Issued by the state of South Carolina, under 
Act March 2, 1872 (15 St. at Large S. C. p. 79), is invalld as In contra- 
vention of article 9, § 14, of the state Constitution of 1868, prescribing 
the mode in which debts shall be contracted by the state, and also be- 
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cause the certiflcates are In law and in fact bills of crédit issued in 
violation of article 1, § 10, of tlie Constitution of the TTnited States. 
2. Tax Sale— Validitt— Insdfficient Tendek. 

A tender of payment of taxes due the state of South Carolina in part 
in revenue bond scrip of the state is an insufflcient tender to invalidate 
a subséquent sale of the property for such taxes. 

Action at Law for Possession of Real Property. 

D. W. Robinson, for plaintiff. 
Wm. H. Lyles, for défendant. 

Findings of Fact. 
SIMONTON, Circuit Judge. (i) The plaintifï is a citizen and 
résident of the state of North Carolina. The défendant is a citizen 
and résident of the state of South Carolina. 

(2) The value of the land, the matter in controversy, exceeds 
$2,000, exclusive of interest and costs. The rental value thereof is 
from three to five hundred dollars per annum. 

(3) The tract of land, the subject-matter of the controversy, is 
situated in Fairfield county, in the state of South Carolina, and is 
thus described: Ail that pièce, parcel, and tract of land lying in 
the county of Fairfield, state of South Carolina, containing about 560 
acres, in School District No. 11, bounded as follows: North by 
lands of A. T. McCants ; east by lands of A. T. McCants ; south by 
Broad river; west by lands of J. B. Furkett. 

(4) This tract was the property in fee simple of W. H. Lyles, 
Esq., and was returned by him for taxation. A tax was assessed 
upon it, both for state and county purposes, for the fiscal year 
1900-1901, for the sum of $15.18. When the tax was payable Mr. 
Lyles tendered in payment therefor, in silver coin $13.10, 5 cents 
in nickel, and a revenue bond scrip of the state of South Carolina 
of the face value of $5, valued by him as part of the tender, $2. This 
tender was refused by the county treasurer for the reason that under 
the law he was not permitted to receive revenue bond scrip for taxes. 
The land was thereupon declared forfeited for taxes in due process 
of law, was sold according to law, and at the sale was purchased by 
the plaintifï. 

(5) Thereupon a title to the land in fee simple was duly executed 
by the sherifï of Fairfield county to the plaintifï, bearing date 21 st 
June, 1901. Having received title, the plaintifï demanded posses- 
sion of the défendant, and his demand was refused. 

(6) In the meantime, on the I5th April, 1901, Mr. Lyles had con- 
veyed a fee in the land to the défendant, who had full knowledge of 
the preraises. The défendant refused to surrender possession, de- 
nying the vaHdity of the forfeiture and sale for taxes. 

(7) The revenue bond scrip, a part of which was used by Mr. Lyles 
in his tender, was issued under an act of the General Assembly of 
South Carolina entitled "An act to relieve the state of South Car- 
olina of ail liability for its guaranty of the bonds of the Blue Ridge 
Railroad Company, by providing for the securing and destruction 
of the same," passed, over the veto of the Governor, 2d March, 
1872 (15 St. at Large S. C. p. 79). 
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(8) The third section of that act (Id. p. 8o) provides as foUows : 
"Sec. 3. That, to carry out the purposes of thls act, the State Treasurer is 

hereby authorlzed and requîred to hâve printed, or engraved on steel, as 
soon as practicable, treàsury certiflcates of Indebtedness, to be known and 
deelgnated as revenue bond scrip of the state of Sonth Carolina, in such form, 
and of such dénomination as may be determined on by the State Treasurer 
and the président of the Blue Eldge Eailroad Company, in South Carolina, 
to the amount of one million elght hundred thousand dollars; which revenue 
bond scrip shall be signed by the State Treasurer, and shall express that 
the sum mentioned therein Is due by the state of South Carolina to the 
bearer thereof, and that the same will be received in payment of taxes and 
ail other dues to the state, except spécial tax levied to pay interest on the 
public debt." 

(9) Pursuing the provisions of this act, the form and dénomination 
of thèse certiflcates were adopted. The scrip was printed or en- 
graved; was in form similar to that of the treàsury note of the 
United States, and was in varions dénominations, from one dollar 
upward to five thousand dollars; it bore no interest, and whenever 
the scrip was received in the State Treàsury it was reissued at pleas- 
ure. A spécimen of the scrip is attached as an exhibit hereto. 

(10) By an act of the same General Assembly dated 22d October, 
^^73 (15 St. at Large, p. 479), section 4 of the above act, which 
provided for an annual levy to meet the scrip, was repealed. By 
an act of the General Assembly entitled "An act to raise supplies 
for the fiscal year commencing November i, 1873, and to alter and 
amend the law in relation to the collection of taxes" (15 St. at 
Large, p. 515), the character of funds in which ail taxes shall be 
payable is declared, and among thèse revenue bond scrip is not 
included. Similar provisions in this behalf hâve been enacted yearly 
by the Législature, and from that date to the présent time. 

(11) The plaintifï came into possession of the scrip tendered by 

him on or about day of December, 1900. He received it 

from Edward B. Wesley, who held a large quantity of such scrip 
of the face value of a little over $1,000,000, which had been hy- 
pothecated by the fiscal agent of the state for a number of Blue 
Ridge Railroad Company bonds, of which he was the owner, and 
as security to him for money advanced by him to the fiscal agent of 
the state. This pledge Mr. Wesley still holds, and he has not fore- 
closed the same. 

(12) On the i8th April, 1873, in a case entitled State ex rel. Shiver 
v. Comptroller General, 4 S. C. 185, the act of the 2d March, 1872, 
above referred to, was declared invalid. This case was aiïirmed in 
Auditor v. Treasurer, 4 S. C. 311, and again in State v. Cardozo, 
5 S. C. 297. 

(13) The guaranty to which the act of 1872 (15 St. at Large, 
p. 79, supra) alludes was provided for in an act of the General As- 
sembly I5th September, 1868, entitled "An act to authorize additional 
aid to the Bluè Ridge Railroad Company in South Carolina" (14 
St. at Large, p. 25). This act, after referring to aid formerly granted 
by the state to the Blue Ridge Railroad Company upon certain condi- 
tions, enacts as follows: 

"Section 1. Without référence to the said provisions and conditions, when- 
ever any contract or contracts may be made by the président of the said 
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Company, under Its seal, and as provlded by said act, and not exceedlng 
one million of dollars, It shall be the duty of the Comptroller General to 
cndorse thereon that the faith and funds of the state are pledged to the 
faithful performance of the sald contract or eontracts, as respects the 
punctual payment both of the principal and interest, accordlng to the terms 
of the said contract or eontracts: provlded, that so much of said issue as 
may be necessary, not exceedlng three hundred thousand dollars, shall be 
applied to the rédemption of the présent bonded debt of the sald company. 

"Sec. 2. That the faith and the funds of the state of South Carolina be, 
and the same are hereby, pledged to secure the punctual payment of any 
contracta which shall be made by the Blue EIdge Railroad Company in South 
Carolina, from any person or persons, corporation or corporations, to an 
additional amount, not exceedlng three millions of dollars, either in the 
United States or Europe; and when such eontracts shall be made by bond 
or bonds, signed by the président of the said Company, under its seal, and 
counterslgned by the secretary or treasurer thereof, it shall be the duty of 
the Comptroller General of this state to endorse thereon, that the faith and 
funds of the state of South Carolina are pledged to the faithful performance 
of the said contract or eontracts, as it respects the punctual payment both 
of the principal and interest, accordlng to the terms of said contract or 
eontracts: provlded, that the interest made payable thereon shall not exceed 
seven per cent, per annum, in quarterly or half yearly payments. And that 
as soon as the Comptroller General shall hâve made any such endorsement 
on any such contract, the whole estate, property and funds in the state of 
South Carolina, Georgia, North Carolina and Tennessee, which the said 
company may then possess, or shall afterwards acquire, shall thenceforth 
stand pledged and mortgaged to the state, without any further act or deed 
on the part of the company, for the faithful and punctual performance 
on the part of said company, of such contract. In priority and préférence of 
any other debt which the said company may hereafter create or incur: and, 
further provlded, that the said bonds or any part thereof shall not be used 
unless upon the express condition that upon application to the Congress of 
the TJnited States, or to private capitalists, the amount of three millions of 
dollars in currency, or so much of that sum as may be necessary, shall be 
furnished in exchange or upon the security of sald bonds." 

(14) The Constitution of the state of South CaroUna, ratified April 
16, 1868, of force when the last-mentioned act was passed, in article 
9, § 14, provides as follows : 

"Sec. 14. Any debt contracted by the state shall be by loan on state bonds, 
of amoimts not less than fifty dollars each, on interest payable within 
twenty years after the final passage of the law authorizing such debt." 

Section 10 of the same article provides as follows : 

"Sec. 10. No scrip, certiflcate or other évidence of state Indebtedness shall 
be issued except for the rédemption of stock, bonds, or other évidence of in- 
debtedness previously issued, or for such debts as are expressly authorized 
in this Constitution." 

Conclusions of Law. 

The tender of revenue bond scrip for taxes made by Mr. Lyles, 
the grantor of défendant, was not sufificient tender: 

1. The issue of the revenue bond scrip was invalid, because it was 
in contravention of section 14, art. 9, of the Constitution of 1868, 
prescribing the mode in which debts shall be contracted by the state. 

2. Because the guaranty of the bonds of the Blue Ridge Railroad 
Company under the act of 1868 was in contravention of article 9, § 
14, of the Constitution of 1868, and so the revenue bond scrip was 
issued for the rédemption of what was erroneously supposed to be 
an obligation of the state. 
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3. The issue of revenue bond scrip is also invalid, because this 
scrip in law and jn fact are bills of crédit, and so in conflict with sec- 
tion 10, art. I, of the Constitution of the United States. 

4. The plaintifï is the rightful owner in fee simple of the tract of 
land described in the complaint, and is entitled to immédiate pos- 
session thereof. 

5. The plaintifï is entitled to the niesne profits, by way of damages, 

at the rate of $400 per annum from the day of June, 1901, to 

the date of the entry of this judgment. 



UNIÏED STATES V. ELLIS. 

(Circuit Court, D. Oregon. May 12, 1903.) 

No. 2,604. 

1. Public Lands— Cutting of Timbbb by Homestead settler — Effect of 
bcbsequently acquiring title. 

-The United States cannot recover the value of timber eut from public 
land by a bomestead settler during bis résidence thereon, whlch was 
contlnued until be became entitled to a patent; nor where, instead of 
completing bis term of résidence under the homestead law, he obtained 
title to the land by locating scrip thereon, relinquishing bis homestead 
entry for the purpose. In neltber case was there any trespass, nor did 
the United States sustaln any loss whlcb can be the basis of a recovery 
of damages. 

Action by the United States to Recover the Value of Timber Cut 
from Public Lands. 

John H. Hall, U. S. Atty. 

Cotton, Teal & Minor, for défendant. 

BELLINGER, District Judge. When the facts in this case vvere 
considered by me on demurrer to the indictment in the case of the 
United States v. Ellis, and other like cases, I expressed the opinion 
that the rule adopted by Judge Deady in United States v. Bail (C. C.) 
31 Fed. 667, did not apply upon the case so stated. The rule laid down 
in United States v. Bail is to the effect that where a settler under the 
homestead act, pending his résidence and prior to the issue of a final 
certiiicate, cut and removed timber for export and sale, ^nd after- 
wards obtained a certifîcate of his compliance with the law, he was 
not liable to the United States for damages for cutting sucli timber. 
I distinguished between the two cases on the ground that in the cases 
under considération the right to the title had not matured in tlie 
party by whose authority the timber was cut. A further examina- 
tion of the case of United States v. Bail shows that there is no ground 
for this distinction. The rule laid down in the latter case is, as 
above stated, that, where there is a subséquent compliance with the 
conditions upon which the settler becomes entitled to a certifîcate of 
title, he is not liable for timber cut and sold in the meantime. The 
rule is the same as in the case of possession under a contract of 
purchase, where the vendee cuts and removes timber under circum- 
stances that would give the vendor a right in equity to an injunction 
to prevent the impairment of the value of the property pending the 
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performance of the contract, and while it might, by the failure of the 
vendee, be thrown back on the vendor's hands. The right of the Ven- 
dée in such a case relates back to the vendee's entry under his con- 
tract of purchase, and it is not material to his défense in an action 
for damages for having eut and removed timber that he had not at 
the time complied with the conditions which entitled him to a cer- 
tifîcate of title. 

The complaint chargea Ellis with four trespasses — one upon the 
S. W. y^ of the Nv E. J4 of section 23 in township 9 ; one upon the 
S. W. J4 of the N. E. Y^ of section 32 in township 9 ; one upon the 
S. E. yi of the N. W. }i of said section 32 ; and one upon the S. yi 
of the S. W. >4 and lot 4 of section 5 in township 9. Thèse several 
parcels of land will be referred to by numbers, in the order in which 
they are above described. The total number of trees eut upon the 
four parcels is 858, containing 649,800 feet, board measure, of the 
value, standing in the tree, of 60 cents per thousand ; when eut into 
logs, $1 per thousand; when hauled to the mill, $2. The com- 
plaint allèges the value of this timber when sawed into lumber to be 
$10 per thousand feet. The answer dénies that it is of any greater 
value than $8 per thousand feet. 

The timber taken from parce! i was purchased in good faith from 
J. B. Stoddard, who was at the time a settler on the land as a home- 
steader. Thereafter, and before a full compliance with the homestead 
laws, so as to entitle him to title, Stoddard relinquished his home- 
stead for the purpose of acquiring title by entry with forest reserve 
scrip, and simultaneously with his relinquishment he did make such 
€ntry, and acquired title. Had he completed his title under the home- 
stead laws, neither he nor his vendee would hâve been liable, under 
the rule of United States v. Bail, for timber eut and sold in the mean- 
time. Does it alter the case that he abandoned one method, and 
acquired title by another? It is clear that, as to the willfulness of 
what was done, it does not do so. Upon principle, it makes no dif- 
férence whether a person who goes into possession of real property 
under a contract of purchase acquires his title under such contract, 
or under a new and substituted contract. There was no abandon- 
ment of the entry, or relinquishment of the purpose for which it 
was made. The substituted method of acquiring title was in opéra- 
tion from the moment the first method was relinquished. The pos- 
session was at ail times lawful. There was no damage to the gov- 
ernment in the substituted contract. It may be open to question 
whether the title acquired under the scrip purchase can be said to 
relate back to the homestead entry, but, with or without such rela- 
tion, the conséquence is the same. There was no trespass in either 
case. The reason why a person who goes into possession of real prop- 
erty under a contract of purchase, and abandons or fails to comply 
with his contract, is liable in trespass for the profits of the land, or 
waste committed, is because the vendor has the property thrown back 
on his hands, impaired in value. And this event must happen before 
a right of action arises. There has been no moment of time when 
the government has been damaged. It has been threatened with 
damage in the risk mentioned, and it would hâve had good right to 
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an injunction restraîning the act which threatened îts înterest. But 
its interests hâve not been impaired, and without this, or damage or 
injury, it cannot recover as for damage or injury. 

The timber eut from the third and fourth parcels of land was pur- 
chased from one J. A. Brown and one Fred Tietgen. Brown and 
Tietgen were homesteaders at the time. Thereafter, like Stoddard, 
they relinquished their homestead claims for the purpose of acquir- 
ing title by purchase with forest réserve scrip, and did so acquire 
title. Thèse cases come within the rule above stated. 

As to the timber eut from the second parcel of land, it appears that 
Stoddard on June 6, 1897, entered on such land and made applica- 
tion therefor as a homestead; but coneluding that it was minerai 
land, and not subject to be taken as a homestead, on April 19, 1898, 
he relinquished his homestead claim. Thereafter, and on July 15, 
1898, his wife, Esther A. Stoddard, located the east half of said 
parcel, together with another parcel, as minerai land, and she duly 
tendered to the United States the purchase price of the same as min- 
erai land. Long prior thereto, and in 1895, Thomas McEwan, Mike 
Lynch, and Joseph A. Mikel located this land under the placer min- 
erai acts of the United States. This location was purchased by Mrs. 
Stoddard, foUowing that made in her own right. Under this location 
a good deal of work has been donc in cutting and repairing ditches 
and in mining for gold. Stoddard testifîes that the pay dirt will yield 
from 30 to 60 cents per yard, at a cost of about 30 cents for working, 
and that when the ground is properly cleared the cost of working 
will be much less. He further testifîes that he has taken "lots" of 
gold from the claim, and that the timber eut therefrom has been eut 
with the object of clearing the ground in order to mine it, except that 
some trees likely to fall on the résidence, which is an exeeptionally 
good building, under the cireumstances, were eut to avoid such a dan- 
ger. My conclusion is that the land from which this particular timber 
was eut is minerai land, subject tô be taken under the placer minerai 
laws of the United States, and that the timber for which the de- 
fendant is charged, except as to that standing near the dwelling, was 
eut in preparing for and in mining such land. 

The fîndings and judgment of the court are, in accordance with this 
opinion, for the défendant. 



MEDBRO V. LA COMPAGNIE GENERALE TRANSATLANTIQUE. 

(District Court, S. D. New York. May 14, 1903.) 

L Collision— Stbam and Sailing Vbssbls— Pailuhb of Steamer to Keep 

OUT OF THÉ WaT. 

A Steamer held solely in fault for a collision with a schooner, the pri- 
mary cause of which was an endeavor on the part of the steamer to 
compel the scbooner to change her course, which she refused to do, as 
was her rIght and dtity under the rules, but kept her course until imme- 
diately before the collision when In extremis. 

In Admiralty. Suit for collision. 

McFarland, Taylor & Costello, for libellant. 
Edward K. Jones, for respondent. 
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ADAMS, District Judge. This is an action brought by the libel- 
lant, the master and part owner of the Schooner Lois V. Chaples, 
against the respondent, the owner of the Steamer St. Simon, for the 
damages resulting from a collision between those vessels, which took 
place on the 5th day of April, 1899, in the harbor of Cape Haytien, 
in the Island of Santo Domingo. The schooner was bound, under 
full sail, ont of the harbor, which the steamer was entering. The 
schooner's course was about north, keeping the main land on her port 
hand and thus passing Picolet Point. The steamer in her approach 
to the harbor was headed about for Picolet Point, on a course about 
South by West. The vessels coUided just ofï Picolet Point, near the 
land, the steamer's port bow coming in contact with the schooner's 
bowsprit and stem. 

The respondent's principal défense in the answer is that the schoon- 
er changed her course, but it finds little support in the évidence. The 
master of the steamer, who was on the bridge and in charge of her 
navigation, testified, in answer to a gênerai interrogatory : 

"I am able to say that if the captain of the schooner had permitted me 
to continue upon my normal route as I intended, no accident could hâve oc- 
curred, as he had a passage of 900 meters in width. If the schooner had 
given me only ten meters of distance hetween Cape Picolet and itself, there 
■would hâve been ample room for me. The catastrophe was whoUy due to 
the obstinacy of the captain of the schooner, who was determined that I 
ehould not pass as I desired and as I had by whistle signalled to him my 
désire to do. He evldently wished to immediately take his direction for 
New York, and clearly did not propose to concède anything to me." 

As a matter of fact, there was no change of course on the part of 
the schooner until the vessels were within from fifty to one hundred 
yards of each other, when she probably changed to port in an en- 
deavor to avoid the collision, but she can not be held in fault for such 
change, which was made in extremis. 

It is clear that the primary cause of the collision was an endeavor 
on the part of the steamer to compel the schooner to change her 
course to the starboard to suit the steamer's convenience. The 
schooner was within her légal rights in refusing to make the change 
and the steamer was obviously in fault for the collision. 

It is urged that the schooner was in fault for not having a proper 
lookout. She did not fail in her duty to observe the movements of 
the steamer and the question of lookout is unimportant. 

Decree for the libellant, with an order of référence. 



MBMORAiroUM DECISIONS. 



AQDARAMA CO. v. OLD MILL CO. et al. (Circuit Court of Appeals, Sec- 
ond Circuit April 30, 1903.) No. 98. Appeal from the Circuit Court of the 
United States for the Eastern District of New York. Edward Hymes, for 
appellants. Wm. H. Kenyon, for appellee. Before WALLAOE, LACOMBE, 
and TOWNSEND, Circuit Judges. 

PBE OURIAM. Afflrmed in open court See 115 Fed. 806, 53 C. 0. A. 
376. 
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ijijjfll T. LEOPOLD. (Circuit Court of Appeals, Nlnth Circuit. May 20, 
1903.) No. 947. Appeal from the District Court of the United States for 
the Thlrd Division of tlie District of Alaska. Goodell & Edwards, for ap- 
pellant. Lorenzo S. B. Sawyer, for appellee. No opinion. Dlsinissed for 
want of Jurlsdietion. 



CROOKBR V. OAKES et al. (Circuit Court of Appeals, Second Circuit. 
May 8, 1903.) No. 185. Appeal from the Circuit Court of the United States 
for the Southern District of New York. H. V. M. Dennis, Jr., for appellants. 
Wm. T. Eeed, for appellee. Before WALLACB, TOWNSEND, and COXE, 
Circuit Judges. 

PBK CURIAM. Afflrmed In open court See 117 Fed. 363'. 



JACOBI V. MILLER. In re FORAN. (Circuit Court of Appeals, Ninth 
Circuit. May 21, 1903.) No. 936. Appeal from the District Court of the 
United States for the Northern District of California. Joseph E. Bien, for 
appeilant. Charles W. Slack, for appellee. No opinion. Upon stipulation 
of counsel for the respective parties therefor, appeal dismissed at the cost 
of the appeilant 



J. H. ROSSBAOH & BRO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Second arcuit. April 18, 1903.) No. 104. Appeal from the Circuit 
Court of the United States for the Southern District of New York. For 
opinion below, see 116 Ped. 781. W. W. Smith, for appeilant. Chas. I. 
Baker, for the United States. Before TOWNSEND and COXE, Circuit 
Judges. 

PER CURIAM. Afflrmed In open court 



KRUTTSCHNIT v. SIMMONS et al. (Circuit Court of Appeals, Second 
Circuit May 23, 1903.) No. 193. Appeal from the Circuit Court of the 
United States for the Southern District of New York. A. G. Bowen. for ap- 
peilant A. C. Hanff, for appellee. Before WALLACE, LACOMBE, and 
COXE, Judges. 

PEE CURIAM. Decree afflrmed, with costs, on opinion of Circuit Court. 
118 Fed. 851. 



McCLAIN, Oolleetor of Internai Revenue, v. FIDELITY INS., TRUST & 
SAFE DEPOSIT CO. (Circuit Court of Appeals, Third Circuit. Jime 3, 
1903.) No. 9. In Error to the Circuit Court of the United States for the 
Eastern District of Pennsylvanla. For opinion below, see 113 Fed. 152. .T. 
Whittaker Thompson and James B. Holland, for plaintifC in error. John 
Marshall Gest for défendant in error. Before ACHESON and DALLAS, Cir- 
cuit Judges, and BUFFINGTON, District Judge. 

DALLAS, Circuit Judge. We think the court below was clearly right in 
holding that the judgment of thls court In the case of McClain v. Penna. Co. 
for Ins., etc., 108 Fed. 618, 47 C. C. A. 529, is, in efCect décisive of the ques- 
tion in controversy in this one. Therefore the judgment to which the prés- 
ent writ of error relates is afflrmed. 



NEW YORK, N. H. & H. R. CO. v. WEISBBRG. (Circuit Court of Ap- 
peals, First Circuit. April 14, 1903.) No. 469. David S. Baker, for plaiutifC 
in error. Lucius Brown, for défendant in error. Before COLT and PUT- 
NAM, Circuit Judges, and ALDRICH, District Judge. No opinion. Dismissed 
by agreement of counsel. 
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OHIO RIVER R. CO. T. SHANNON. (Circuit Court of Appeals, Fourth 
Circuit. May 5, 1903.) No. 461. In Errer to the Circuit Court of the United 
States for the Nortliern District of West Virginia. H. P. Camden, for 
plaintiff In error. V. B. Archer, for défendant in error. Before GOFF, Cir- 
cuit Judge, and BRAWLEY and BOYD, District Judges. 

PER CURIAM. We find no error in the judgment complained of. The 
same is afflrmed. 



READ V. HALE. (Circuit Court of Appeals, First Circuit. April 17, 1903.) 
No. 460. In Error to the Circuit Court of the United States for the District 
of Rhode Island. Lewis S. Dabney and Cyrus M. Van Slyck (Charles G. 
Mumford, on the brlef), for plaintiff in error. M. H. Boutelle (Robert W. 
Burbank and Eben Winthrop Freeman, on the brief), for défendant in error. 
Before COLT, Circuit Judge, and ALDRICH and HALE, District Judges. 

PER CURIAM. This case is governed by the conclusion reached in Tyler 
V. Haie, Recelver, Infra, in whlch a per curiam opinion was handed dowu 
this day. The judgment of the Circuit Court is reversed, and the case 
is remanded to that court for further proceedings not iuconslstent wlth this 
opinion. 



In re SLIMMAN. (Circuit Court of Appeals, Second Circuit. May 4, 1903.) 
No. 176. Appeal from the District Court of the United States for the South- 
ern District of New York. E. Frayer, for appellant. E. Putney, for ap- 
pellee. Before WAIXACB, LACOMBE, and TOWNSEND, Circuit Judges. 
Appeal dismissed, the court holding that pétition for review is the only 
remedy. 



TYLER V. HALE. (Circuit Court of Appeals, First Circuit. April 17, 1903.) 
No. 450. In Error to the Circuit Court of the United States for the District 
of Massachusetts. See 115 Fed. 833. Heman W. Chaplin (John P. Wyman 
on the brief), for plaintiff in error. M. H. Boutelle (■William E. Haie and 
Eben Winthrop Freeman, on the brief), for défendant in error. Before COLT, 
Circuit Judge, and ALDRICH and BROWN, District Judges. 

PER CURIAM. The record in this case raises the fundamental question 
of the right of a recelver of this class to institute and maintain proceedings 
in a foreign jurisdiction to enforce stockholder llability. That précise ques- 
tion has been determined adversely to such rlght by the Suprême Court. 
Haie V. AUinson (decided January 19, 1903) 23 Sup. Ct. 244, 47 L. Ed. — . 
We must accept such détermination of the question by the Suprême Court 
as authoritatively controUing hère. The judgment of the Circuit Court Is re- 
versed, and the case is remanded to that court for further proceedings not 
inconsistent with this opinion. 



UNITED STATES v. GABRIEL et al. (Circuit Court of Appeals, Second 
Circuit. January 22, 1901.) No. 2,793. Appeal from the Circuit Court of the 
United States for the Southern District of New York. For opinion below, see 
99 Fed. 716. D. Frank Lloyd, Asst. U. S. Atty. W. Wickham Smith, for ap- 
pellees. Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. Afflrmed In open court. 



WESSON et al. v. REEDY et al. (Circuit Court of Appeals, Nlnth Circuit. 
May 19, 1903.) No. 884, Appeal from the District Court of the United S»tates 
for the Second Division of the District of Alaska. W. V. Rinehart, Jr., C. S. 
Hannum, T. M. Beid, Alfred Sutro, and H. D. Pillsbury, for appellants. 
Samuel Knight, for appellees. No opinion. Upon motion of counsel for ap- 
pellees, cause dismissed, without préjudice to the right of the appellants to 
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prosecute a new appeal withln the time allowed by law. Dlsœlssed for 
fallure of appellants to prosecute appeal with diligence and as required by 
the rules of the Circuit Court o( Appeals and for the reason, among others, 
that rule 23 (90 Fed. cxxxvii, 31 C. C. A. cxxxvii), relative to printing the 
record, was not complied wlth. 



WHEELER et al. v. PLUMAS COUNTY. (Circuit Court of Appeals, Nlnth 
Circuit. March 4, 1903.) No. 833. In Error to the arcuit Court of the 
United States for the Northern District of California. A. E. Cheney, J. C. 
Campbell, and W. H. Metson, for plaintiffs in error. U. S. Webb, for de- 
fendant In error. Before GILBERT and BOSS, Circuit Judges, and HAW- 
LBÏ, District Judge. 

HAWLBY, District Judge. This case présents substantially the same ques- 
tions that are discussed and declded in Flanigan v. County of Sierra (C. O. A.) 
122 Fed. 24; and upon the authority of that case the judgment of the Circuit 
Court Is afflrmed, wlth costs. 



BEN ALI V. PENNSYL VANIA E. CO. (Circuit Court, S. D. New ïork. 
Aprll 27, 1903.) Hoffman & Wahie, for plaintiff. Robinson, Biddle & Ward, 
for défendant. 

PLATT, District Judge. Thls Is a demurrer in an action at law and attacks 
the right of the plaintiff to brlng the suit. It is claimed, further, that it Is 
apparent upon the face of the papers that by no possible amendment can a 
cause of action be stated. It is so obvious that both contentions are unas- 
sailable that no comment is required. Let the demurrer be sustained, and 
the complalnt dismissed, wlth costs. 



DEVLIN V. PBEK et al. (Circuit Court, S. D. New York. May 2, 1903.) 
Francis Porbes, for the motion. Wm. G. McOrea, opposed. 

LACOMBE, Circuit Judge. In view of the conditions of the business of 
making and selling toothache spécifie, in the dress of which so many samples 
hâve been presented on the motion, durlng the past few years, I am clearly 
of opinion that a preliminary injunction should not be granted. Where the 
field has been so fuUy occupled by goods so similar in appearance to com- 
plainffiit's, he should wait until final hearing for a détermination as to his 
rights. The motion is denied, and the temporary restrainlng order vacated. 



MUIR V. PBEFERRBD ACCIDENT INS. 00. (Circuit Court, E. D. Penn- 
sylvanla. May 27, 1903.) No. 18. A. D. MacDade and W. B. Broomall, for 
plaintiff. E. C. Dale, for défendant. 

DALLAS, Circuit Judge. I hâve attentively considered the very Ingenlous 
argument which has been submitted In support of the défendants motion 
for a new trial, but hâve not been convlnced by it. The construction sought 
to be, put upon several of the clauses of the policy In stiit, as applied to the 
undisputed facts of thls case, is in each Instance, I think, too subtle, strained, 
and unnatural to be adopted at the instance of the company by which that 
policy was framed and issued. The motion for a new trial is denied. 



NEW YORK TELEPHONE CO. v. TREAT, Colleetor of Internai Revenue. 
(Circuit Court, S. D. New York. May 28, 1903.) Trial on the common-law 
slde of the court, upon the stipulation as to facts and a déposition. Melville 
Egleston, for plaintiff. Henry L. Bumett and Henry A. Wise, for défendant. 

LACOMBE, Circuit Judge. There is no proof of any contract whereby the 
plaintiff obligated itself, as part considération for the $90, to insert ita sub- 
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scribers' names In the téléphone directory and dlstrlbute the same tliree tlmea 
a year. Everythlng which It bound Itself to do was merely Incidental to 
transmitting messages, whlch, on the basis of $90 for 600, Imports a charge 
of 15 cents for eacb. The complaint is dismissed. 



SOMEES V. LEHIGH VALLEY TRACTION CO. (Circuit Court, B. U. 
Pennsylvania. May 26, 1903.) No. 26. A. T. Ashton, for plaintifC. P. K. 
Brdman, for défendant. 

DALLAS, Circuit Judge. I thought, at the trial of thls case, that the de- 
fendant's request for bindlng instructions in Its favor was well fouuded; but, 
as the évidence could not then be caref ully examlned, It was deemed advlsable 
to postpone décision of the point, and accordingly the issue was submitted 
to the jury, but with a réservation of the question whether there was any 
évidence in support of the plalntiff's clalm. I hâve slnce thoroughly revlewed 
the testimony, and my first Impression bas been conflrmed. The only conclu- 
sion whlch can reasonably be deduced from it Is that the Personal injuries 
which the plaintiff sufEered were caused by his own négligence, and that the 
defendant's motorman, when he perceived the situation of danger which the 
plaintlfE's lack of due care had created, for which neither he nor lils employer 
was responslble, did ail that, under the circumstances, could hâve been done 
to avert the catastrophe which occurred. The defendant's motion for judg- 
ment in its favor non obstante veredicto is granted. 



In re MOERIS ARO LAMP CO. (District Court, E. D. Pennsylvania. May 
29, 1903.) No. 380. In Bankruptcy. A. B. Geary, for creditors and trustée. 

J. B. McPHERSON, District Judge. The matters in controversy hère are 
questions of fact, and a careful considération of the testimony has satisfied 
me that the conclusions of the leamed référée are correct, except In one par- 
tlcular. I can see no ground upon which Clarence F. Wilby should be re- 
lieved from assessment. He was an original subscriber for 5 shares of stock, 
and has never pald any part of his subscription. His stock, also, should 
therefore be assessed, and the référée is instructed to correct his report in 
that respect. With regard to Thomas Wilby, I am entirely satisfied that the 
600 shares issued in payment for his patent were settled for in the manner 
shown by the books of the corporation, and that the only other stock for 
whlch he subscribed was 100 shares upon the so-called subscription list of 
May 1, 1899. The signing of his name elsewhere upon that list was not his 
own act, neither was it authorized or ratifled by him; and a similar remark 
is true conceming the subscription of Hugh McCafCrey. His name, also, was 
placed upon the list without his knowledge or authorlty. Both names were 
probably written by Coward, the gênerai manager of the company, and, with 
the others that he wrote, were merely intended to be exhibited to other 
persons who might be solicited to subscribe, in order to show who the exist- 
Ing stockholders of the company were. Except so far as pertains to the sub- 
scription of Clarence Wilby, the exceptions are dismissed, and the report of 
the référée Is conflrmed. 



End or Casbb ts Voi> 



